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editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2010AP1391- CRNM
(L.C. No. 2008CM4879)

STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.

MAR 8, 2012

Jeffery G Sutton,

Di ane M Frengen

Def endant - Appel | ant - Peti ti oner. Cerk of Supreme Court

REVI EW of an opinion and order of the Court of Appeals.

Rever sed and cause remanded.

11 SHI RLEY S. ABRAHAMSON, C.J. This is a review of an
unpubl i shed opinion and order of the court of appeals! issued by

one judge pursuant to Ws. Stat. 8§ 752.31(2) and (3) (2009-10).°2

! State v. Sutton, No. 2010AP1391- CRNM unpublished opi ni on
& order (Ws. C. App. Jan. 11, 2011).

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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12 Jeffery G Sutton, the defendant, was convicted (at a
bench trial) of msdeneanor retail theft pursuant to Ws. Stat.
88 943.50(1m(b) and (4)(a) in the circuit court for MIwaukee
County, Domnic S. Amato, Judge. The court of appeals affirned
t he m sdeneanor conviction. The court of appeals accepted the
no-merit report, relieved defendant's counsel of further
representation, and denied the defendant's request to remand the
cause to the circuit court to determ ne whether the defendant
knowi ngly, intelligently, and voluntarily waived his right to a
jury trial. The court of appeals stated that the defendant may
pursue relief under Ws. Stat. 8 974.06

13 The question posed is whether wunder the follow ng
three salient facts (in the conplex procedural posture of the
present case, which we wll set forth below), the court of
appeals erred in concluding that the defendant may raise the
issue of postconviction counsel's ineffective assistance of
counsel in a Ws. Stat. 8 974.06 notion and erred in failing to
remand the matter to the circuit court to allow the defendant to
pursue a new or amended postconviction notion.?3

14 First: The ~circuit court conducted a deficient
personal colloquy with the defendant relating to the defendant's

wai ver of his right to a jury trial

3 The State Public Defender's brief on behalf of the
def endant asserts that had the court of appeals remanded the
matter to the circuit court, the State Public Defender would
have appointed a new attorney at the defendant's request.
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15 Second: The defendant was sentenced to only a single
day, tinme served, and therefore was not in custody when he
sought postconviction relief in the circuit court or when he
appeal ed his conviction in the court of appeals.

16 Thi rd: Postconviction counsel filed a defective
postconviction notion and thus failed +to preserve the
defendant's challenge to the validity of his waiver of his right
to a jury trial. Postconviction counsel knew that the defendant
cl ai med unawareness of his right to a unaninous verdict at the
time of the jury waiver, but she neglected to allege that
unawar eness in the notion.

17 W conclude that the court of appeals erred as a
matter of law in ruling that the defendant had an avenue of
relief through Ws. Stat. 8§ 974.06. The defendant could not
pursue a 8 974.06 notion, which is available only to "a prisoner
in custody under sentence of a court or a person convicted and
placed with a volunteers in probation program under s. 973.11."*
The defendant fit neither of these categories.

18 The court of appeals' error of Ilaw deprived the
defendant of any opportunity for review of an on-its-face
deficient jury trial waiver colloquy or the clear error by
postconviction counsel in filing a defective postconviction
motion. In their briefs and at oral argunent, the State and the

def endant agreed that although he was not in custody, the

* Ws. Stat. § 974.06(1).



No. 2010AP1391- CRNM

def endant should be afforded sonme forum in which he may seek
relief. The parties disagreed about the forum?®

19 Because the court of appeals' opinion and order was
based on an error of law and had the wunintended effect of
denying the defendant any opportunity to be heard despite a
colloquy that was deficient on its face and clear error by
postconvi ction counsel, we reverse the opinion and order of the

court of appeals and remand the matter to the court of appeals

®> The defendant proposed the natter be returned to the
circuit court where he could have an opportunity to anend the
postconviction notion to correct the allegations or at |east
seek the circuit court's reconsideration of the order denying
the postconviction notion. Under these circunstances, the
def endant woul d have counsel and the burden of proof would be on
the State to prove that the defendant know ngly, intelligently,
and voluntarily waived his right to a jury trial. Unl ess the
matter is remanded to the circuit court, the defendant contends,
he will have no renedy.

The State's brief proposed that the defendant use habeas
corpus and raise the issue of ineffective assistance of
post convi cti on counsel . Under this remedy the burden of proof
would be on the defendant, and the defendant would not
necessarily have appoi nted counsel.

For the requirenents of habeas relief, the State cited
State ex rel. Fuentes v. Wsconsin Court of Appeals, 225
Ws. 2d 446, 451, 593 N W2d 48 (1999), in which the court
not ed:

Habeas corpus provides extraordinary relief and is
avai lable only where specific factual circunstances
are present. First, the party seeking habeas corpus
relief nust be restrained of his or her |iberty.

At oral argunment the State withdrew its suggestion that
af fording habeas relief to the defendant was reasonable and that
an exception to the "restrained of Iliberty" requirenent be
recogni zed when no channel of review is actually available to
t he defendant due to no fault of his own.
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to reject the no-nerit report, reinstate the defendant's direct
appeal rights, and remand the nmatter to the circuit court to
all ow counsel to file a new or anmended notion for postconviction
relief. See Ws. Stat. 88 (Rules) 809.30, 809.32, 809.82(2).
I

10 The specific facts underlying the defendant's crine
are not relevant to this appeal. The facts relating to the
def endant's maneuvers before the circuit court and court of
appeals to obtain review of the validity of the defendant's
wai ver of his right to a jury trial are relevant to this review.

11 The relevant procedural facts began before trial when
t he defendant waived his right to a jury trial. On the day of
trial, the defendant filed a signed form waiving his right to a
jury trial. To determ ne whether the defendant's waiver of the
jury trial was know ng, intelligent, and voluntary so that the
circuit court could accept the waiver, the ~circuit court
conducted a personal colloquy with the defendant. In State v.
Ander son, 2002 W 7, 9122-23, 249 Ws. 2d 586, 638 N W2d 301
the court held that such a personal colloquy is required even
when the accused files a signed waiver.

12 The circuit court's personal colloquy on the record
with the defendant on his right to a jury trial reads as

foll ows:

The Court: You wanna waive your right to a jury
trial, Jeffrey?

The Defendant: Yes, Your Honor.
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The Court: You understand you're entitled to a 12-
person fair and inpartial jury trial?
The Defendant: Yes, Your Honor.

The Court: No one's forcing you or threatening you to
do it?

The Def endant : No.

The Court: Counsel , is he making a know ng,
intelligent, voluntary decision wthout coercion?

M. Plaisted: | believe so.

The Court: Al right. 1'Il find the waiver.

113 The defendant, the State, the court of appeals, and
this court all agree that the circuit court's colloquy with the
defendant relating to the waiver of the jury trial was on its

face deficient under State v. Anderson, 2002 W 7, 924, 249

Ws. 2d 586, 638 N W2d 301. The colloquy failed to inform the
defendant that at a jury trial, a 12-person jury would have to
agree on all elenments of the crime charged.® Neither party nade

note of the deficient colloquy at the tine.

°® W have stated that such a colloquy nmust ensure that the
def endant

(1) nmde a deliberate choice, absent threats or
prom ses, to proceed without a jury trial; (2) was
aware of the nature of a jury trial, such that it
consists of a panel of 12 people that nust agree on
all elenents of the crinme charged; (3) was aware of
the nature of a court trial, such that the judge wll
make a decision on whether or not he or she is guilty
of the crime charged; and (4) had enough tinme to
di scuss this decision with his or her attorney.

State v. Anderson, 2002 W 7, 924, 249 Ws. 2d 586, 638
N.W2d 301 (citing 1 Wsconsin Judicial Benchbook CR22-3 through
CR22-6 (2d ed. 2001)).
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114 I1mrediately followng the conviction, postconviction
counsel filed a no-nerit report with the court of appeals. The
transcript of the waiver hearing was mssing fromthe record, so
the court of appeals ordered postconviction counsel to arrange
for the transcript to be included and to file a suppl enental no-
merit report. Upon retrieving the mssing transcript,
postconviction counsel evidently realized the colloquy presented
an arguably neritorious issue and nade note of the issue in the
suppl emental no-nerit report. The court of appeals agreed there
was an arguably neritorious issue, rejected the no-nerit report,
voluntarily dism ssed the appeal, and extended the deadline for
counsel to file a notion for postconviction relief in the
circuit court.

15 The court of appeals' authority to extend the deadline
is found in Ws. Stat. 8 (Rule) 809.82(2), which allows the
court of appeals upon its own notion or upon good cause shown by
nmotion to extend a Ws. Stat. 8 (Rule) 809.30 or 809.32 filing

deadl i ne. ’

" See State v. Evans, 2004 W 84, 91127, 28, 36-38, 273
Ws. 2d 192, 682 N.W2d 784 (overruled on other grounds by State
ex rel. Coleman v. MCaughtry, 2006 W 49, 929, 290 Ws. 2d 352,
714 N.W2d 900); State v. Harris, 149 Ws. 2d 943, 945-47, 440
N. W2d 364 (1989); Judicial Council Commttee's Note, 1981, Ws.
Stat. 8§ 809.82 ("Sub. (2) is amended to permt the court of
appeals to extend the tinme for filing a notice of appeal or
cross-appeal in appeals under Rule[ ] 809.30 . . . ."); Mchael
S. Heffernan, Appellate Practice and Procedure in Wsconsin
8§ 18.7, at 9; 8§ 19.29, at 39 (2011) ("The court of appeals has a
generally lenient policy about granting extensions that wl]l
enable a crimnal defendant to prosecute an appeal.").
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116 Postconviction counsel then filed a notion in the
circuit court alleging that the defendant's waiver of the jury
trial was deficient under  Anderson. Unfortunately, t he
postconviction notion did not conply with the requirenents set

forth in State v. Gant, 230 Ws. 2d 90, 601 NwW2d 8 (C. App

1999). The postconviction notion failed to allege, as required
by Gant, 230 Ws. 2d at 99, that the defendant was unaware of
his right to a unaninmous verdict when he waived his right to a
jury trial.B

117 Because of this defect in the allegations in the
notion, the circuit court denied the defendant's postconviction
mot i on. °

118 Postconviction counsel then filed a notion in the
court of appeals for an extension of the Ws. Stat. § 809.30
deadline in order to go back to the circuit court and ask the

circuit court to reconsider its denial of the postconviction

8 The requirements inposed in State v. G ant, 230
Ws. 2d 90, 601 NWwW2d 8 (Ct. App. 1999), were adopted from
State v. Bangert, 131 Ws. 2d 246, 389 N.W2d 12 (1986), which
created a procedural framework for determ ning whether a guilty
pl ea was defective.

The procedure to be followed to determne whether the
defendant's waiver of the jury trial was knowi ng, intelligent,
and voluntary is |Ilike the procedure set forth in Bangert
relating to guilty pleas. See Gant, 230 Ws. 2d at 93.

® See Grant, 230 Ws. 2d at 93 (a postconviction notion
lacking the allegation that the accused did not know or
understand the rights being waived is properly denied by the

circuit court).
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nmotion and to allow the defendant to cure the defect in the
post convi ction notion by supplying the mssing allegation.

119 Reconsideration serves an inportant function pending
appeal in obviating the need for an appeal and honing the issues
and analysis.' "The law gives a judge the right to change his
or her mnd, so long as it is done in a tinely fashion and the
parties are given a fair chance to be heard. . . . A judge
shoul d not have to |live with the consequences of a decision that
he or she, upon reflection, believes to be wong."??

20 On reconsideration, the court may have relied on Ws.
Stat. 8§ 802.09 by analogy to allow Iliberal anendnent of the
not i on. Section 802.09 provides that |eave to anend pleadings
"shall be freely given at any stage of the action when justice

so requires."'> Although a notion is not a pleading, ' the

0 Metro Greyhound Mgnt. Corp. v. Ws. Racing Bd., 157
Ws. 2d 678, 698, 460 N.W2d 802 (Ws. App. 1990).

1 Vvillage of Thiensville v. Osen, 223 Ws. 2d 256, 262,
588 N.W2d 394 (Ct. App. 1998).

12 Ws. Stat. § 802.09(1). "[Wsconsin Stat. § 802.09] is
intended to facilitate the disposition of |litigation on the
nmerits and to subordinate the inportance of pleadings. It
provi des maxi mum opportunity for each claimto be decided on its
merits rather than on procedural technicalities.™ 3 Jay E.

Grenig, Wsconsin Practice Series: Civil Procedure 8 209.1 (4th
ed. 2010).

See also Ws. Stat. § 972.11(1) (providing that with sone
exceptions, "rules of . . . practice in civil actions shall be
applicable in all crimnal proceedings unless the context of a
section or rule manifestly requires a different construction").

13 5ee Ws. Stat. § 802.01.
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8§ 802.09 directive to freely give leave to anmend pleadings has
been applied to § 974.06 notions.

21 The <circuit court did not have the opportunity to
reconsider its ruling because the court of appeals denied the
defendant's notion to extend the Ws. Stat. 8 (Rule) 809. 30
deadline and remand the matter to the <circuit court for
reconsideration of the «circuit court's order denying the
def ective postconviction notion.

22 There may have been sone confusion about what
deadlines were applicable for certain actions and what
postconviction counsel was actually requesting. Post convi cti on
counsel wanted to nove the circuit court to reconsider its
deni al of the defendant's postconviction notion. Post convi cti on
counsel evidently believed an extension was needed in order to
file this nmotion for reconsideration in the circuit court. The
court of appeals denied the defendant's notion to extend as
unnecessary, declaring that the defendant still had tinme to file
a notice of appeal in order to seek appellate review of the
circuit court's decision. Post convi ction counsel apparently

bel i eved that an extension of tinme was necessary.

4 State v. Rohl, 104 Ws. 2d 77, 93, 310 N.W2d 631 (1981)
("It is wthin the discretion of the trial court whether to
all ow an anmendnent to the pleadings. St anhope v. Brown County,

90 Ws. 2d 823, 834, 280 N WwW2d 711, 715 (1979). The trial
court's decision will not be reversed unless there has been a
mani f est abuse of discretion. | d. W believe it is also within

the discretion of the trial court whether to allow an anmendnent
to a notion for postconviction relief pursuant to sec. 974.06
Stats."). See also Zuehl v. State, 69 Ws. 2d 355, 359, 230
N.W2d 673 (1975).

10
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23 Furthernore, the court of appeals mstakenly viewed
postconviction counsel's notion as, in effect, a request to the
court of appeals to conclude that postconviction counsel
performed ineffectively. The court of appeals denied the
percei ved ineffective assistance of counsel claim because it was
not presented first to the circuit court and it did not nmake the
two-part showing of deficiency and prejudice required by

Strickland v. Washington, 466 U. S. 668 (1984).

24 Thereafter, post convi ction counsel filed numerous
motions in both the circuit court and court of appeals in an
under st andably desperate attenpt to <correct her error, to
preserve the defendant's right to direct appeal, and to return
the case to the circuit court to litigate the defendant's claim
that his waiver of a jury trial was not know ng, intelligent,
and voluntary.®® The court of appeals repeatedly denied
postconviction counsel's efforts to remand the case to the
circuit court. The court of appeals stressed that the defendant
had already obtained a ruling on the postconviction notion that

could be reviewed on direct appeal by the court of appeals.

15 Al'though the court of appeals had denied postconviction
counsel's notion for an extension of the deadline to file a
motion for reconsideration in the circuit court, the defendant
filed such a notion for reconsideration anyway. The def endant
all eged he did not understand the rights he was giving up. In
response to this notion and an acconpanying affidavit, the
circuit court scheduled an evidentiary hearing on the defective
wai ver issue, but the circuit court later determned that it
| acked jurisdiction to hold the evidentiary hearing because
postconviction counsel had also filed a notice of appeal in the
court of appeals.

11
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25 Postconviction counsel was persuaded that she could
not proceed with a direct appeal challenging the defendant's
waiver of a jury trial because the court of appeals would
declare, as it did in footnote 2 of its opinion and order, that
the circuit court properly denied the defective postconviction

motion pursuant to Grant.'® To avoid this result, counsel filed

a no-nmerit report in the court of appeals, see Ws. Stat. (Rule)
8§ 809.32, and urged the court of appeals to reject the no-nerit
report, to reinstate the defendant's direct appeal rights, and
to remand the matter to the circuit court for a hearing on the
jury trial waiver that counsel <clains the circuit court had
al ready schedul ed. In other words, this was not a typical no-
merit report. Typically in a no-nerit report, counsel truly
believes no issues exist warranting an appeal and counsel wants

to be relieved of further representation.

1% See 117 & n. 9, supra.

In Gant, unlike in the present case, the accused did not
cl ai m he was unaware of the jury unanimty requirenent.

12
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26 Before this court, the defendant argues that the court
of appeals erred, as a matter of law, in failing to reject the
no-merit report on the basis of the jury trial waiver issue.?!’

27 In contrast, the State argues that the no-nerit report
clearly shows that any challenge on appeal to the defendant's
wai ver of his right to a jury trial is neritless inasnmuch as the
circuit court properly rejected the defendant's defective

post convi cti on notion.

17 The defendant points to a sentence from this court's
recent decision in State v. Alen, 2010 W 89, 188, 328
Ws. 2d 1, 786 N W2d 124, which at first blush appears to
support his argunent that unpreserved issues nust be revived by
the court of appeals in a no-nerit appeal. In Allen, the court
wote that "the broad scope of review nandated by Anders
suggests that the court of appeals in a no-nerit appeal should
identify issues of arguable nerit even if those issues were not
preserved in the circuit court, especially where the ineffective
assi stance of postconviction counsel was the reason those issues
were not preserved for appeal.” W decline to read this
statenent as a categorical holding that the court of appeals
must reject a no-nerit report when there is an issue that nay
once have been neritorious but has been forfeited, waived, or
ot herw se unpreserved.

The defendant also argues that the record and no-nerit
subm ssions reveal an arguably neritorious claim of ineffective
assi stance of postconviction counsel.

The State agrees that postconviction counsel erred but
argues that ineffective assistance of postconviction counsel my
be raised only after the conclusion of the direct appeal. The
State stresses that until the direct appeal concludes, there is
no way to know whether the defendant suffered prejudice as a
result of postconviction counsel's error. Under Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984), a defendant nust prove not
only that counsel's performance was deficient, but also that the
deficient performance prejudiced the defendant.

13
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128 W sunmarize the no-nerit procedure to provide
background for our discussion.

129 The United States Suprene Court established a no-nerit
procedure in Anders v. California, 386 U S 738 (1967). The

procedure was created to balance a crimnal def endant ' s
constitutional right to counsel on appeal'® wth appellate
counsel's ethical obligation not to pursue a frivolous appeal.

The Suprenme Court explained the no-nerit procedure as foll ows:

[1]f counsel finds his case to be wholly frivol ous,
after a conscientious examnation of it, he [or she]
should so advise the court and request permssion to
wi t hdr aw. That request nust, however, be acconpani ed
by a brief referring to anything in the record that
m ght arguably support the appeal. A copy of
counsel's brief should be furnished the indigent and
time allowed him[or her] to raise any points that he

[ or she] chooses; the court—not counsel —t hen
pr oceeds, after a full exam nation of all t he
proceedings, to decide whether the case is wholly
frivol ous. If it so finds it may grant counsel's

request to withdraw and dismss the appeal insofar as
federal requirenments are concerned, or proceed to a
decision on the nerits, if state law so requires. On
the other hand, if it finds any of the legal points
arguable on their nerits (and therefore not frivolous)
it must, prior to decision, afford the indigent the
assi stance of counsel to argue the appeal.

Anders, 386 U.S. at 744.

30 Wsconsin Stat. 8§ (Rule) 809.32(1) codifies the Anders
decision and inposes sone additional requirements on counsel.
The Rule explains that if appointed appellate counsel "concl udes
that a direct appeal on behalf of the [defendant] would be

frivolous and w thout any arguable nerit within the meaning of

18 See Douglas v. California, 372 U S. 353, 357 (1963).

14
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[ Anders],"'® counsel nust discuss the nerit of all potential
appellate issues with the defendant and inform the defendant

that he or she may (1) "have the attorney file a no-nerit

report;" (2) "have the attorney close the file wthout an
appeal ;" or (3) "have t he at t or ney cl ose t he file
and . . . proceed without an attorney or wth another attorney

retained at the person's expense."?°

131 If the defendant either requests that the no-nerit
report be filed or does not consent to counsel closing the file
w thout further representation, counsel is instructed to file
the no-nerit report, which "shall identify anything in the
record that mght arguably support the appeal and discuss the
reasons why each identified issue |lacks nmerit."?

132 The defendant is given an opportunity to respond to
the no-nerit report and argue that the appeal does, in fact,
have nerit.?? |f counsel "is aware of facts outside the record

that rebut allegations nade in the [defendant]'s response,”

19 Ws. Stat. § (Rule) 809.32(1)(a).
20 Ws. Stat. § (Rule) 809.32(1)(b).

2l Ws. Stat. § (Rule) 809.32(1)(a). The United States
Suprene Court has upheld Wsconsin's requirenment that counsel
di scuss the reasons why the issues lack nerit, rejecting an
attorney's argunent that the additional requirenent violated his
client's Sixth Amendnent rights. See McCoy v. Court of Appeals
of Ws., 486 U S. 429, 430-31 (1988).

’2 The defendant in the present case filed a response to the
no-nerit report in which he stated that there was nerit to his
case because he did not understand the rights he was giving up
when he waived his right to a jury trial and he had so advised
his counsel before she filed the notion.

15
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counsel may file a supplenental no-nerit report replying to the
def endant' s response, supported by affidavits.?

133 Especially significant is that upon receipt of the no-
merit subm ssions, the Wsconsin court of appeals "follows the
requi renent of Anders: it 'not only exam nes the no-nmerit report
but also conducts its own scrutiny of the record to find out
whet her there are any potential appellate issues of arguable
merit.' "2

134 Wsconsin Stat. 8 (Rule) 809.32(3) provides that if
"the court of appeals determnes that further appellate
proceedi ngs would be frivolous and w thout any arguable nerit,
the court of appeals shall affirm the judgnent of conviction or
final adjudication and the denial of any postconviction or post-
di sposition nmotion and relieve the attorney of further
responsibility in the case."?

135 In the present case, in an unpublished opinion and
order, ?® the court of appeals concluded that there were no issues
of arguable nerit for appeal and summarily affirmed the judgnment

of the circuit court. The court of appeals further stated that

28 \Ws. Stat. § (Rule) 809.32(1)(e), (f).

2 ANllen, 328 Ws. 2d 1, 721 (quoting State v. Fortier, 2006
W App 11, 21, 289 Ws. 2d 179, 709 N.W2d 893).

%> The parties disagreed about the applicability of Ws.
Stat. 8 (Rule) 809.32(1)(g), which allows the court of appeals
to remand to the circuit court for fact-finding in limted
ci rcunstances. W do not address this issue.

26 State v. Sutton, No. 2010AP1391-CRNM unpubl i shed opi ni on
& order (Ws. C. App. Jan. 11, 2011).

16
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"[t]o the extent counsel concedes she was ineffective when
filing the initial postconviction notion, counsel is free to
raise that issue in a Ws. Stat. 8§ 974.06 notion pursuant to

State ex rel. Rothering v. MCaughtry."?’

136 W& accepted the defendant's petition for review to
determne whether the court of appeals erred and, nor e
specifically, whet her and how the defendant under t he
circunstances of the present case nay challenge his waiver of
his right to trial by jury and claim ineffective assistance of
post convi cti on counsel .

I

137 The defendant argues that the record and the no-nerit
subm ssions evidence an arguably neritorious <claim of a
defective waiver of a jury trial and error by postconviction
counsel that should have led the court of appeals to reject the
no-nmerit report and to remand the matter to the circuit court.
The State, on the other hand, urges that no arguably neritorious
claim appears in the no-nerit report because the circuit court
properly rejected the defendant's defective postconviction
not i on. The State's brief concludes that habeas 1is the
defendant's avenue of relief. Al though the defendant and the
State disagree about the proper mnmechanism the defendant should

have to wuse, both the State and defendant agree that the

2l State v. Sutton, No. 2010AP1391-CRNM unpubl i shed opi ni on
& order at 3 n.2 (Ws. C. App. Jan. 11, 2011).

17
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def endant should have sone opportunity to be heard on his
cl ai ns.

138 W agree with the State and the defendant that the
defendant is entitled to have his clains heard. He has been
denied relief through a conplex series of gaffes that are not of
hi s own doi ng.

139 The court of appeals did not have to accept the no-
merit report that outlined an unpreserved error at the circuit
court. It is well-accepted appellate practice that an appellate
court has discretion to reach the nerits of an unpreserved
i ssue.

140 In a thoughtful opinion highlighting sone of the
conplications in Wsconsin's appellate crimnal pr ocedur e

jurisprudence, the court of appeals in State ex rel. Panana V.

Hepp, 2008 W App 146, 927, 314 Ws. 2d 112, 758 N W 2d 806,
observed that an appellate court has the opportunity in a no-
merit proceeding to consider whether a failure to preserve an

i ssue should be disregarded in the interests of justice:

[ Al no-nerit proceeding also afforded appellate
counsel the opportunity to explain why certain issues
would lack arguable nerit because they have been
wai ved. Such discussion, in turn, would have provided
this court with an opportunity to consider whether the
wai ver mght be one which should be excused in the
interests of justice . .28

® State ex rel. Panama v. Hepp, 2008 W App 146, 27, 314
Ws. 2d 112, 758 N.W2d 806 (enphasis added).

18
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41 The Panama court touched on what we now explain
further. Although the Panama court referred specifically to the
no-merit context, an appellate court's discretion to review an
unpreserved issue in the interests of justice applies in
traditional appeals as well.?

142 The present case features conpelling reasons why the
court of appeals mght have exercised its discretion to
disregard the fact that the defendant had not properly preserved
his claim that his waiver of his right to a jury trial was
invalid and offered the defendant a forumto raise the issue.

143 First and forenost, the court of appeals' decision
denying the defendant's repeated requests to remand the cause to
the circuit court was based on an error of |aw The court of
appeals instructed the defendant to use a Ws. Stat. 8§ 974.06
notion to challenge the effectiveness of postconviction counsel
and the validity of his waiver of his right to a jury trial.
Since the defendant was not 1in custody, he could not wuse
8§ 974.06, and he was left wth no opportunity to litigate his

claim of a defective waiver of his right to a jury trial or his

Much of the conplication described by the court of appeals
in Panama, 314 Ws. 2d 112, 9120-25, is not inplicated by our

resolution of the present case. In Pananma, 314 Ws. 2d 112,
120, the court of appeals noted uncertainty about the proper
forum for raising a claim t hat appoi nt ed

appel | at e/ post convi cti on counsel was ineffective for failure to
rai se an unpreserved issue in a no-nerit report.

29 See State v. Penigar, 139 Ws. 2d 569, 579, 408 N.W2d 28
(1987) ("[Aln appellate court may, in its discretion, reach the
nmerits of a party's clained error which cannot be asserted as a
matter of right on appeal.").
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claimof ineffective assistance of postconviction counsel (other
than his petition for reviewin this court).

44 Under these circunstances, the court of appeals m ght
have concluded that the interests of justice conpelled it to
exercise its discretion to allow the defendant to have his
underlying claim of a defective waiver of his right to a jury
trial reviewed in the circuit court. Because the defendant's
claim is at its core an allegation that the defendant was
unaware of his right to a unaninmous jury, the circuit court
woul d seemin the best position to evaluate the issues.

45 That being said, we do not sinply substitute our
judgment for that of the court of appeals. This court has been
reluctant to interfere with the discretion of the court of
appeal s. The general posture of this court is to decline to
review discretionary decisions of the court of appeals as |ong
as the discretion "is based upon a proper view of the law "3°

46 In the present case, the court of appeals did not have
a proper view of the |aw The court of appeals apparently
understood it had the power to grant the defendant's attenpts to
return the matter to the circuit court by remand or by extension
of the time for filing but chose not to do so.3 The court of
appeals instead focused on how the defendant mght claim

i neffective assistance of postconviction counsel.

30 gtate v. McConnohie, 113 Ws. 2d 362, 369, 334 N W2d 903
(1983). See also In re Snythe, 225 Ws. 2d 456, 462, 592
N. W2d 628 (1999) (quoting MConnohie).

31 State v. Sutton, No. 2010AP1391- CRNM unpublished opi nion
& order at 3 n.2 (Ws. C. App. Jan. 11, 2011).
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147 The court of appeals rested its refusal to exercise
its discretion to act as the defendant requested on an error of
I aw. The court of appeals concluded that the defendant could
pursue collateral relief by filing a Ws. Stat. § 974.06
motion, *? but the defendant was not in custody so this notion was
not available to him

48 In sum the court of appeals did not intend to |eave
the defendant w thout a renedy. The court of appeals had
discretion to remand the matter to the circuit court for the
defendant to file a new notion, an anended notion or a notion
for reconsideration, despite the fact that the defendant's claim
relating to the waiver of a jury ¢trial was not properly
preserved in the initial postconviction notion.® The court of
appeals chose not to so exercise its discretion, but the
di scretionary decision rested on a m stake of |aw

149 The court of appeals’' error undermned its crucial
assunption that the defendant would have sone avenue avail able
for possible relief. The court of appeals' opinion and order
had the wunintended effect of denying the defendant any
opportunity to be heard despite a trial court colloquy deficient
on its face and an error by postconviction counsel.

50 For these reasons, we reverse the opinion and order of
the court of appeals and renmand the matter to the court of

appeals to reject the no-nerit report, reinstate the defendant's

32 1 d.

33 See 117, supra.
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direct appeal rights, and remand the nmatter to the circuit court
for counsel to file a new or anended notion for postconviction
relief. See Ws. Stat. 88 (Rules) 809.30, 809.32, 809.82(2).

By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the court of appeals.
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