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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew an unpubl i shed 

deci s i on of  t he cour t  of  appeal s1 af f i r mi ng an or der  of  t he 

Mar quet t e Count y Ci r cui t  Cour t ,  Ri char d O.  Wr i ght ,  Judge.  

¶2 The quest i on bef or e us i s  whet her  Lee Roy Cai n 

( " Cai n" )  shoul d be al l owed t o wi t hdr aw hi s pl ea of  no cont est  t o 

cor r ect  a mani f est  i nj ust i ce.   Cai n ar gues t hat  t hi s cour t  

shoul d r evi ew whet her  hi s pl ea was knowi ng,  i nt el l i gent ,  and 

vol unt ar y,  and i f  i t  was not ,  det er mi ne t hat  he i s ent i t l ed t o 

                                                 
1 St at e v.  Cai n,  No.  2010AP1599- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Aug.  11,  2011) .  
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aut omat i c wi t hdr awal  of  hi s pl ea i n or der  t o cor r ect  a mani f est  

i nj ust i ce.  

¶3 We concl ude t hat  t he r ecor d,  when vi ewed i n i t s 

t ot al i t y,  does not  suppor t  wi t hdr awal  of  Cai n' s pl ea.   

Accor di ngl y,  we concl ude t hat  Cai n has not  met  hi s bur den of  

showi ng by c l ear  and convi nci ng evi dence t hat  al l owi ng t he 

wi t hdr awal  of  hi s no cont est  pl ea i s necessar y t o cor r ect  a 

mani f est  i nj ust i ce.  

I .  FACTS AND PROCEDURAL HI STORY 

¶4 Cai n,  a s i xt y- f i ve year  ol d r esi dent  of  Mont el l o,  

Wi sconsi n,  makes hi s l i v i ng by cr eat i ng and mar ket i ng cer ami c 

l awn or nament s and gar den ar t .   On November  26,  2007,  l aw 

enf or cement  of f i cer s execut ed a sear ch war r ant  i ssued f or  Cai n' s  

pr oper t y.   Whi l e sear chi ng Cai n' s r esi dence and wor kshop,  t hey 

di scover ed a hi dden r oom.   Accor di ng t o t he r esul t i ng r epor t  

f r om l aw enf or cement ,  t he hi dden r oom cont ai ned a mar i j uana 

gr owi ng oper at i on,  compl et e wi t h gymnasi um- st y l e l i ght i ng,  a 

vent i l at i on syst em,  and 16 heal t hy,  adul t  mar i j uana pl ant s t hat  

wer e capabl e of  y i el di ng a subst ant i al  quant i t y of  mar i j uana.  

¶5 Consequent l y,  a cr i mi nal  compl ai nt  was f i l ed on 

December  7,  2007,  char gi ng Cai n wi t h f our  separ at e cr i mes:   1)  

mai nt ai ni ng a dr ug t r af f i ck i ng pl ace i n v i ol at i on of  Wi sconsi n 

St at ut es sect i on 961. 42( 1) ;  2)  possessi on wi t h i nt ent  t o del i ver  

t et r ahydr ocannabi nol  ( " THC" ) 2 i n an amount  of  mor e t han 200 gr ams 

                                                 
2 THC i s t he mai n psychoact i ve i ngr edi ent  i n mar i j uana.   

St at e v.  Buchanan,  2011 WI  49,  ¶6,  334 Wi s.  2d 379,  799 
N. W. 2d 775.  
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but  not  mor e t han 1, 000 gr ams,  or  mor e t han f our  pl ant s 

cont ai ni ng THC but  not  mor e t han t went y pl ant s cont ai ni ng THC i n 

v i ol at i on of  § 961. 41( 1m) ( h) 2. ;  3)  manuf act ur i ng THC i n an 

amount  of  mor e t han 200 gr ams but  not  mor e t han 1, 000 gr ams,  or  

mor e t han f our  pl ant s cont ai ni ng THC but  not  mor e t han t went y 

pl ant s cont ai ni ng THC,  i n v i ol at i on of  § 961. 41( 1) ( h) 2. ; 3 and 4)  

possessi on of  dr ug par apher nal i a,  i n v i ol at i on of  § 961. 573( 1) .   

The cr i mi nal  compl ai nt  accur at el y r ef l ect ed t hat  a v i ol at i on of  

§ 961. 41( 1) ( h) 2.  i s  a Cl ass H f el ony,  puni shabl e by a f i ne i n an 

amount  up t o $10, 000,  i mpr i sonment  f or  up t o s i x  year s,  or  bot h.   

See § 939. 50( 3) ( h) .  

¶6 Cai n wai ved hi s r i ght  t o a pr el i mi nar y hear i ng,  and 

t he St at e f i l ed an i nf or mat i on al l egi ng t he f our  char ges set  

f or t h i n t he cr i mi nal  compl ai nt .   At  t he ar r ai gnment ,  Cai n 

ent er ed a pl ea of  not  gui l t y as t o al l  count s,  and t he case was 

set  f or  j ur y t r i al .   However ,  t he mor ni ng t hat  t he case was 

schedul ed f or  t r i al ,  Cai n ent er ed i nt o a pl ea agr eement  wi t h t he 

St at e.   I n exchange f or  Cai n' s pl ea of  no cont est  on Count  I I I ,  

                                                 
3 Wi sconsi n St at ut es sect i on 961. 41( 1) ( h) 2.  st at es:  

I f  t he per son vi ol at es t hi s subsect i on wi t h r espect  t o 
[ THC] ,  i ncl uded under  s.  961. 14 ( 4)  ( t ) ,  or  a 
cont r ol l ed subst ance anal og of  [ THC] ,  and t he amount  
manuf act ur ed,  di st r i but ed or  del i ver ed i s:  

.  .  .  .  

2.  Mor e t han 200 gr ams but  not  mor e t han 1, 000 gr ams,  
or  mor e t han 4 pl ant s cont ai ni ng [ THC]  but  not  mor e 
t han 20 pl ant s cont ai ni ng [ THC] ,  t he per son i s gui l t y 
of  a Cl ass H f el ony.  
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t he manuf act ur i ng char ge,  t he St at e agr eed t o di smi ss t he 

r emai ni ng t hr ee count s r eci t ed i n t he i nf or mat i on.  

¶7 The r ecor d r ef l ect s t hat  at  t he pl ea hear i ng,  Cai n was 

act i vel y engaged,  somet i mes i n r esponse t o quest i oni ng f r om t he 

ci r cui t  cour t ,  and somet i mes on hi s own i ni t i at i ve.   Dur i ng t he 

cour se of  t he hear i ng,  Cai n st at ed,  i nt er  al i a,  t hat  he di d not  

bel i eve t hat  he " woul d have a f ai r  t r i al , "  t hat  t he onl y per son 

i n " t he syst em"  t hat  he had any r espect  f or  was t he ci r cui t  

cour t  j udge,  t hat  " ever yone .  .  .  i s  a buncha l i ar s, "  and t hat  

hi s cur r ent  s i t uat i on was a r esul t  of  " havi ng a di sput e wi t h a 

l i t t l e r i ch hor se guy. "   As par t  of  t he l engt hy pl ea col l oquy 

( 13 pages of  t r anscr i pt ) ,  t he f ol l owi ng exchange t ook pl ace 

bet ween t he ci r cui t  cour t  and Cai n and hi s at t or ney:  

THE COURT:   Bef or e I  can accept  t hat  pl ea I  need t o 
det er mi ne whet her  or  not  i t ' s bei ng ent er ed knowi ngl y,  
vol unt ar i l y ,  and i nt el l i gent l y.   [ Def ense counsel ] ,  
you have had enough cont act  wi t h hi m [ Cai n]  t hat  you 
bel i eve t hat  he i s maki ng t hi s pl ea f r eel y and 
vol unt ar i l y? 

[ DEFENSE COUNSEL] :   Yes,  Your  Honor .   We' ve di scussed 
al l  t he var i ous count s,  t he consequences,  what  we 
woul d pl an t o do,  t he pr ocedur e,  and so on,  yes.  

THE COURT:   Okay.   I s t hat  t r ue,  Mr .  Cai n? 

MR.  CAI N:   Somewhat .  

[ DEFENSE COUNSEL] :   We' ve di scussed t he evi dence i n 
t he case and t he benef i t s of  ent er i ng a pl ea,  t he 
r i sks of  goi ng t o t r i al .  

THE COURT:   And you under st and what  you' r e doi ng? 

MR.  CAI N:   I  had f our  pl ant s i n my house[ , ]  okay?  
That ' s i t .   And I  - -  what ever  t hi s guy i s - -  I  have no 
ot her  choi ce.  .  .  .  
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THE COURT:   Wel l ,  t hat ' s - -  mi ght  be your  wi se choi ce,  
but  t hat ' s - -  

MR.  CAI N:   Yup.  

THE COURT:   You know t her e' s  di f f er ent  r easons f or  
ent er i ng a pl ea? 

MR.  CAI N:   Ri ght .  

THE COURT:   The most  basi c r eason i s whet her  or  not  
you t hi nk you' r e gonna wi n or  l ose.   That ' s t he way I  
l ook at  i t .  

( emphasi s added) .  

¶8 Regar di ng what  t he St at e woul d be r equi r ed t o pr ove t o 

convi ct  hi m of  manuf act ur e of  THC,  t he c i r cui t  cour t  hel d t he 

f ol l owi ng exchange wi t h Cai n:  

THE COURT:   On t hi s char ge t hey woul d have t o show 
t hat  - -  you know,  " manuf act ur e"  sounds l i ke a f unny 
wor d,  but  gr owi ng woul d be manuf act ur e.   Cont r ol l ed 
subst ance i n t hi s case cont ai ni ng t he [ THC] .   They 
woul d al so have t o show i n t hi s par t i cul ar  case t hat  
i t  was mor e t han f our  pl ant s.   And t hey woul d have t o 
show t hat  you wer e doi ng t hat  i nt ent i onal l y.   Wel l ,  
not  l i ke i t  was weeds gr owi ng somewher e or  anywher e,  
but  t hat  you wer e doi ng i t  i nt ent i onal l y.   You 
under st and t hat  you' r e wai v i ng t he r i ght  t o have t hose 
t hi ngs pr oved beyond a r easonabl e doubt ? 

MR.  CAI N:  Yup.  .  .  .  

¶9 Based on t he pl ea col l oquy,  t he c i r cui t  cour t  

det er mi ned t hat  " t he pl ea [ was]  ent er ed knowi ngl y,  vol unt ar i l y ,  

and i nt el l i gent l y. "  

¶10 The ci r cui t  cour t  next  t ur ned t o a di scussi on of  t he 

f act ual  basi s f or  t he pl ea.   Cai n,  t hr ough hi s at t or ney,  

st i pul at ed t hat  t he cr i mi nal  compl ai nt ,  whi ch st at es t hat  l aw 

enf or cement  of f i cer s di scover ed 16 mar i j uana pl ant s i n Cai n' s  

r esi dence,  suf f i ced as t he f act ual  basi s f or  t he pl ea.   However ,  
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t he c i r cui t  cour t  i nsi st ed t hat  t he St at e r ei t er at e on t he 

r ecor d,  f or  Cai n' s benef i t ,  t he f act ual  basi s f or  t he pl ea.   

Compl yi ng wi t h t he c i r cui t  cour t ' s  i nst r uct i on,  t he pr osecut or  

r est at ed t he f act ual  basi s cont ai ned i n t he cr i mi nal  compl ai nt ——

t hat  l aw enf or cement  of f i cer s di scover ed 16 mar i j uana pl ant s i n 

Cai n' s wor kshop——and t he ci r cui t  cour t  det er mi ned t hat  t her e was 

a f act ual  basi s f or  t he pl ea.  

¶11 At  t he c l ose of  t he pl ea hear i ng,  t he c i r cui t  cour t  

accept ed Cai n' s pl ea and or der ed t he pr epar at i on of  a pr e-

sent ence i nvest i gat i on r epor t  ( " PSI " ) .   The PSI  descr i bed t he 

f act s sur r oundi ng Cai n' s of f ense i n much t he same manner  as t he 

cr i mi nal  compl ai nt :  t hat  l aw enf or cement  of f i cer s di scover ed 16 

mar i j uana pl ant s i n Cai n' s wor kshop.   The PSI  out l i ned t hat  Cai n 

i s a Vi et nam War  vet er an,  and t hat  he r ecei ves 100% di sabi l i t y  

because he suf f er s f r om post - t r aumat i c st r ess di sor der  r esul t ant  

f r om hi s mi l i t ar y ser vi ce.   Thi s  di sabi l i t y ,  accor di ng t o Cai n,  

was t he r eason t hat  he used mar i j uana.  

¶12 The PSI  al so r el at ed a summar y of  t he pr obat i on 

agent ' s di scussi on wi t h Cai n.   I n t hat  di scussi on,  Cai n t ol d t he 

agent  t hat  he had begun gr owi ng mar i j uana " s i x mont hs pr i or "  and 

t hat  i t  was f or  hi s own per sonal  use.   Addi t i onal l y,  he r el at ed 

t o t he pr obat i on agent  t hat  t he pl ant s f ound wer e not  even i n 

t he " f l ower i ng st age. "   Cai n t ol d t he agent  t hat  " he made a 

mi st ake"  and t hat  " t he l aw i s t he l aw, "  but  t hat  he had made 

t hat  mi st ake " wi t hi n hi s own home"  and t hat  he di d not  need t o 

be t ol d what  t o do.  
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¶13 At  t he sent enci ng hear i ng,  t he cour t  of f er ed Cai n t he 

oppor t uni t y t o cont est  t he accur acy of  t he PSI .   Cai n' s 

at t or ney,  speaki ng on hi s behal f ,  decl i ned t o do so,  st at i ng 

t hat  he and Cai n had r evi ewed t he r epor t ,  bel i eved i t  t o be 

accur at e,  and had not hi ng t o add.   At  t he concl usi on of  

t est i mony,  t he St at e sought  a wi t hhel d sent ence,  pl acement  on 

pr obat i on f or  a per i od of  t hr ee year s,  and f our  t o s i x mont hs of  

condi t i onal  j ai l  t i me.  

¶14 Cai n' s at t or ney ar gued,  based on Cai n' s mi l i t ar y 

ser vi ce,  pr i or  r ecor d,  sel f - empl oyment ,  and " posi t i ve 

char act er , "  t hat  he shoul d r ecei ve a l esser  sent ence.   I n 

addr essi ng t he cour t ,  he st at ed:  " I  woul d ask you t o consi der  

t hi s par t i cul ar  i nf r act i on,  even wi t h t he 16 pl ant s,  as on t he 

l ower  end of  [ t he]  cont i nuum of  [ C] l ass H f el oni es. "   

Accor di ngl y,  Cai n' s at t or ney r equest ed " st r ai ght  pr obat i on[ , ]  

wi t h no j ai l . "  

¶15 When t he ci r cui t  cour t  pr ovi ded Cai n t he oppor t uni t y 

t o speak at  t he sent enci ng hear i ng,  Cai n st at ed t hat  he was not  

a mar i j uana deal er ,  but  t hat  he smokes mar i j uana t o hel p hi msel f  

deal  wi t h post - t r aumat i c st r ess di sor der  and t o get  t o s l eep.   

Whi l e concl udi ng hi s st at ement s,  Cai n r el at ed t he f ol l owi ng t o 

t he cour t :  

Thi s l ast  t hi ng,  I  say,  t her e wasn' t  no quant i t y of  
mar i j uana i n my house.   I t  was a j oi nt .   And t hose 
f i ve pl ant s whi ch got  excavat ed.   That ' s what  was i n 
my house.   I  have no r eason t o l i e about  t hi s[ , ]  okay?  
And - -  i t  - -  i t  - -  I  di dn' t  have a whol e - -  you know,  
l i ke t hi s.   And t hat ' s what  i t  sounds l i ke:  That  I  had 
t hi s gr eat  amount .  
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¶16 Af t er  l i s t eni ng t o Cai n' s st at ement  and summar i z i ng 

t he f act or s4 i t  consi der ed i n r egar d t o sent enci ng,  t he c i r cui t  

cour t  wi t hhel d sent ence,  and pl aced Cai n on pr obat i on f or  a 

per i od of  t wo year s.  

¶17 Si x mont hs af t er  t he sent enci ng hear i ng,  Cai n f i l ed a 

mot i on f or  post - convi ct i on r el i ef ,  r equest i ng t hat  t he c i r cui t  

cour t  al l ow hi m t o wi t hdr aw hi s pl ea.   Thi s mot i on al l eged t hat  

at  t he t i me Cai n ent er ed hi s pl ea,  " t he cour t  f ai l ed t o 

det er mi ne i n a per sonal  col l oquy whet her  Cai n admi t t ed t o f act s  

t hat  woul d sust ai n a convi ct i on f or  t he char ged of f ense. "   

Speci f i cal l y,  t he mot i on st at ed t hat  Cai n di d not  admi t  t o 

havi ng mor e t han f our  mar i j uana pl ant s at  t he t i me of  t he pl ea 

col l oquy;  i nst ead,  t he mot i on asser t ed t hat  he admi t t ed t o 

havi ng onl y f our  pl ant s.   Ther ef or e,  Cai n ar gued,  he was 

ent i t l ed t o wi t hdr aw hi s pl ea t o cor r ect  a mani f est  i nj ust i ce.  

¶18 The ci r cui t  cour t  hel d a hear i ng on Cai n' s  post -

convi ct i on mot i on.   At  t he hear i ng,  Cai n' s at t or ney ar gued t hat  

a c i r cui t  cour t  may accept  a def endant ' s pl ea onl y wher e t he 

def endant  admi t s t o each par t  of  t he of f ense t hat  t he St at e 

woul d be r equi r ed t o pr ove beyond a r easonabl e doubt .   Cai n' s 

at t or ney not ed t hat  Cai n had been char ged wi t h manuf act ur e of  

mor e t han f our  but  l ess t han t went y mar i j uana pl ant s,  but  ar gued 

t hat  because Cai n admi t t ed at  t he pl ea hear i ng t o manuf act ur e of  

                                                 
4 These f act or s i ncl uded t he ser i ousness of  t he of f ense,  t he 

char act er  and r ehabi l i t at i ve needs of  t he def endant ,  and t he 
need t o pr ot ect  t he publ i c.   St at e v.  Ti epel man,  2006 WI  66,  
¶42,  291 Wi s.  2d 179,  717 N. W. 2d 1.  
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onl y f our  pl ant s,  he di d not  pl ead gui l t y t o t he char ged 

of f ense.   The ci r cui t  cour t  deni ed Cai n' s post - convi ct i on 

mot i on,  det er mi ni ng t hat  Cai n' s  pl ea was ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .  

¶19 Cai n appeal ed,  ar gui ng t hat  pl ea wi t hdr awal  was 

r equi r ed t o avoi d mani f est  i nj ust i ce.   St at e v.  Cai n,  No.  

2010AP1599- CR,  unpubl i shed sl i p op. ,  ¶16 ( Wi s.  Ct .  App.  Aug.  11,  

2011) .   The cour t  of  appeal s af f i r med t he deci s i on of  t he 

c i r cui t  cour t ,  concl udi ng t hat  Cai n had " not  car r i ed hi s bur den 

of  showi ng by c l ear  and convi nci ng evi dence t hat  al l owi ng hi m t o 

wi t hdr aw hi s pl ea i s necessar y t o cor r ect  a mani f est  i nj ust i ce. "   

I d. ,  ¶2.   Cai n pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.  

I I .  STANDARD OF REVI EW 

¶20 Cai n asks t hi s  cour t  t o r evi ew t he ci r cui t  cour t ' s 

deni al  of  hi s post - convi ct i on mot i on t o wi t hdr aw hi s pl ea of  no 

cont est .   A c i r cui t  cour t ' s  deci s i on t o per mi t  t he wi t hdr awal  of  

a pl ea i s or di nar i l y  a mat t er  of  t he c i r cui t  cour t ’ s di scr et i on,  

and we t her ef or e r evi ew t he ci r cui t  cour t ' s  det er mi nat i on under  

an er r oneous exer ci se of  di scr et i on st andar d.   St at e v.  Thomas,  

2000 WI  13,  ¶13,  232 Wi s.  2d 714,  605 N. W. 2d 836 ( c i t i ng St at e 

ex r el .  War r en v .  Schwar z,  219 Wi s.  2d 615,  ¶32,  579 N. W. 2d 698 

( 1998) ) ;  see St at e v.  Spear s,  147 Wi s.  2d 429,  434,  433 

N. W. 2d 595 ( Ct .  App.  1988) .   Fur t her ,  we r ecogni ze t hat  i n 

accept i ng a pl ea,  t he c i r cui t  cour t  must  make f i ndi ngs of  f act .   

We do not  di st ur b a c i r cui t  cour t ' s  f i ndi ngs of  f act ,  except  i n 

s i t uat i ons wher e t hose f i ndi ngs ar e cont r ar y t o t he gr eat  wei ght  
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and cl ear  pr eponder ance of  t he evi dence.   St at e v.  Banger t ,  131 

Wi s.  2d 246,  283- 84,  389 N. W. 2d 12 ( 1986)  ( c i t i ng St at e v.  

Woods,  117 Wi s.  2d 701,  715,  345 N. W. 2d 457 ( 1984) ) .   Ther ef or e,  

" we must  ensur e t hat  t he c i r cui t  cour t ' s  det er mi nat i on was made 

upon t he f act s of  r ecor d and i n r el i ance on t he appr opr i at e and 

appl i cabl e l aw. "   Schwar z,  219 Wi s.  2d 615,  ¶32 ( c i t i ng Banger t ,  

131 Wi s.  2d at  289) ;  see St at e v.  Hunt ,  2003 WI  81,  ¶52,  263 

Wi s.  2d 1,  666 N. W. 2d 771 ( ci t i ng St at e v.  Shi l l cut t ,  116 

Wi s.  2d 227,  238,  341 N. W. 2d 716 ( Ct .  App.  1983)  ( not i ng t hat  

appel l at e cour t s " wi l l  uphol d a di scr et i onar y deci s i on i f  t her e 

ar e f act s i n t he r ecor d whi ch woul d suppor t  t he t r i al  cour t ' s  

deci s i on .  .  .  . " ) ) .  

¶21 However ,  wher e " a def endant  est abl i shes a deni al  of  a 

r el evant  const i t ut i onal  r i ght  .  .  .   wi t hdr awal  of  t he pl ea i s a 

mat t er  of  r i ght . "   St at e v.  Van Camp,  213 Wi s.  2d 131,  139,  569 

N. W. 2d 577 ( 1997)  ( c i t i ng Banger t ,  131 Wi s.  2d at  283;  St at e v.  

Bar t el t ,  112 Wi s.  2d 467,  480,  334 N. W. 2d 91 ( 1983) ) .   

Ther ef or e,  i f  t he def endant  demonst r at es t hat  t he pl ea i s 

const i t ut i onal l y i nf i r m,  " [ t ] he t r i al  cour t  r evi ewi ng t he mot i on 

t o wi t hdr aw i n such i nst ance has no di scr et i on i n t he mat t er . "   

I d.  ( c i t at i on omi t t ed) .   I n such cases,  t hi s cour t  i ndependent l y 

r evi ews t he t r i al  cour t ' s  det er mi nat i on.   See St at e v.  Cr oss,  

2010 WI  70,  ¶14,  326 Wi s.  2d 492,  786 N. W. 2d 64,  cer t .  deni ed,  

562 U. S.  __,  131 S.  Ct .  1044 ( 2011) .  

I I I .  DI SCUSSI ON 

¶22 The i ssue pr esent ed by t hi s  case i s whet her  Cai n 

shoul d be al l owed t o wi t hdr aw hi s pl ea of  no cont est  t o cor r ect  
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a mani f est  i nj ust i ce.   To r esol ve t hi s i ssue,  we f i r st  r evi ew 

t he r equi r ement s f or  a val i d pl ea,  as wel l  as t he mani f est  

i nj ust i ce t est .   We t ur n t o t he r equi r ement s f or  a pr oper  pl ea.  

A.  Requi r ement s f or  a Val i d Pl ea 

¶23 The due pr ocess pr ot ect i ons cont ai ned i n t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on r equi r e 

t hat  i n or der  f or  a t r i al  cour t  t o accept  a def endant ' s pl ea,  

t he cour t  must  f i nd t hat  t he def endant ' s pl ea was knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  made.   Cr oss,  326 Wi s.  2d 492,  

¶16 ( c i t i ng St at e v.  Br own,  2006 WI  100,  ¶25,  293 Wi s.  2d 594,  

716 N. W. 2d 906) ;  see al so Br ady v.  Uni t ed St at es,  397 U. S.  742,  

748 ( 1970) .   I n addi t i on t o det er mi ni ng t hat  t he pl ea i s 

knowi ng,  i nt el l i gent ,  and vol unt ar y,  t he c i r cui t  cour t  must  f i nd 

a f act ual  basi s f or  t he pl ea or  i t  cannot  accept  i t .   Thomas,  

232 Wi s.  2d 714,  ¶14;  see al so McCar t hy v.  Uni t ed St at es,  394 

U. S.  459,  467 ( 1969) .  

B.  Pl ea Wi t hdr awal  and Mani f est  I nj ust i ce 

¶24 Wi t hdr awal  of  a pl ea may occur  ei t her  bef or e 

sent enci ng,  or  af t er  sent enci ng.   When a def endant  moves t o 

wi t hdr aw a pl ea bef or e sent enc i ng,  " a c i r cui t  cour t  shoul d 

' f r eel y al l ow a def endant  t o wi t hdr aw hi s pl ea pr i or  t o 

sent enci ng f or  any f ai r  and j ust  r eason,  unl ess t he pr osecut i on 

[ woul d]  be subst ant i al l y  pr ej udi ced. ' "   St at e v .  Jenki ns,  2007 

WI  96,  ¶2,  303 Wi s.  2d 157,  736 N. W. 2d 24 ( quot i ng St at e v.  

Bol l i g,  2000 WI  6,  ¶28,  232 Wi s.  2d 561,  605 N. W. 2d 199) ;  see 

i d. ,  ¶29 ( " [ T] he cour t  has consi st ent l y ar t i cul at ed a l i ber al  

r ul e f or  pl ea wi t hdr awal  bef or e sent enci ng .  .  .  . " ) .   However ,  
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t hi s r ul e shoul d not  be conf used " ' wi t h t he r ul e f or  post -

sent ence wi t hdr awal  wher e t he def endant  must  show t he wi t hdr awal  

i s necessar y t o cor r ect  a mani f est  i nj ust i ce. ' "   I d. ,  ¶2 n. 2 

( c i t i ng Dudr ey v.  St at e,  74 Wi s.  2d 480,  483,  247 N. W. 2d 105 

( 1976)  ( c i t i ng St at e v.  Reppi n,  35 Wi s.  2d 377,  151 N. W. 2d 9 

( 1967) ) ) .   Her e,  Cai n di d not  seek t o wi t hdr aw hi s pl ea bef or e 

sent enci ng,  so t he l at t er  r ul e appl i es.  

¶25 When a def endant  moves t o wi t hdr aw a pl ea af t er  

sent enci ng,  t he def endant  " car r i es t he heavy bur den of  

est abl i shi ng,  by c l ear  and convi nci ng evi dence,  t hat  t he t r i al  

cour t  shoul d per mi t  t he def endant  t o wi t hdr aw t he pl ea t o 

cor r ect  a ' mani f est  i nj ust i ce. ' "   Thomas,  232 Wi s.  2d 714,  ¶16 

( quot i ng St at e v.  Washi ngt on,  176 Wi s.  2d 205,  213,  500 

N. W. 2d 331 ( Ct .  App.  1993) ) ;  see St at e v .  Bent l ey,  201 

Wi s.  2d 303,  311,  548 N. W. 2d 50 ( 1996) .   Her e,  t he bur den i s on 

Cai n t o pr ove t hat  pl ea wi t hdr awal  i s war r ant ed because " t he 

st at e' s i nt er est  i n f i nal i t y of  convi ct i ons r equi r es a hi gh 

st andar d of  pr oof  t o di st ur b t hat  pl ea. "   Thomas,  232 

Wi s.  2d 714,  ¶16 ( quot i ng Washi ngt on,  176 Wi s.  2d at  213)  

( i nt er nal  quot at i on mar ks omi t t ed) ;  St at e v.  Bl ack,  2001 WI  31,  

¶9,  242 Wi s.  2d 126,  624 N. W. 2d 363.   Ther ef or e,  i n or der  t o 

di st ur b t he f i nal i t y of  an accept ed pl ea,  t he def endant  must  

show " ' a ser i ous f l aw i n t he f undament al  i nt egr i t y of  t he 

pl ea. ' "  I d.  ( c i t i ng St at e v.  Nawr ocke,  193 Wi s.  2d 373,  379,  534 
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N. W. 2d 624 ( Ct .  App.  1995) ) ;  St at e v.  Denk,  2008 WI  130,  ¶71,  

315 Wi s.  2d 5,  758 N. W. 2d 775. 5 

¶26 The mani f est  i nj ust i ce t est  was f i r st  adopt ed by t hi s 

cour t  i n Reppi n,  35 Wi s.  2d 377,  386,  390.   I n t hat  case and 

ot her s t hat  have succeeded i t ,  Wi sconsi n cour t s del i neat ed when 

a " mani f est  i nj ust i ce"  occur s,  and est abl i shed t he si t uat i ons i n 

whi ch a def endant  i s ent i t l ed t o wi t hdr aw hi s pl ea.   St at e v.  

                                                 
5 The bur den of  pr ovi ng t hat  post - sent enci ng pl ea wi t hdr awal  

i s not  war r ant ed r est s wi t h t he St at e i n ot her  c i r cumst ances.   
See St at e v.  Br own,  2006 WI  100,  ¶¶36- 39,  293 Wi s.  2d 594,  716 
N. W. 2d 906.   The bur den shi f t s t o t he St at e when t he def endant ,  
i n a post - convi c t i on mot i on,  " ( 1)  make[ s]  a pr i ma f aci e showi ng 
of  a v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t - mandat ed 
dut i es by poi nt i ng t o passages or  gaps i n t he pl ea hear i ng 
t r anscr i pt ;  and ( 2)  al l ege[ s]  t hat  t he def endant  di d not  know or  
under st and t he i nf or mat i on t hat  shoul d have been pr ovi ded at  t he 
pl ea hear i ng. "   I d. ,  ¶39 ( c i t i ng St at e v .  Banger t ,  131 
Wi s.  2d 246,  274,  389 N. W. 2d 12 ( 1986) ) .   Such a mot i on i s 
commonl y r ef er r ed t o as a " Banger t  mot i on. "   See i d. ,  ¶40.   No 
such mot i on was f i l ed i n t hi s  case;  Cai n' s  post - sent enci ng 
mot i on al l eged onl y t hat  t hat  " t he cour t  f ai l ed t o det er mi ne i n 
a per sonal  col l oquy whet her  Cai n admi t t ed f act s t hat  woul d 
sust ai n a convi ct i on f or  t he char ged of f ense. "   Cai n has never  
al l eged t hat  he di d not  know or  under st and t he i nf or mat i on t hat  
was pr ovi ded by t he c i r cui t  cour t  at  t he pl ea hear i ng,  and t hus 
never  al l eged enough t o shi f t  t he bur den t o t he St at e.   
Ther ef or e,  t he bur den t o pr ove,  by c l ear  and convi nci ng 
evi dence,  t hat  t he t r i al  cour t  shoul d have per mi t t ed hi m t o 
wi t hdr aw t he pl ea t o cor r ect  a mani f est  i nj ust i ce r emai ns wi t h 
Cai n.   See St at e v.  Thomas,  2000 WI  13,  ¶16,  232 Wi s.  2d 714,  
605 N. W. 2d 836.  
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Dal ey set s out  t he f ol l owi ng l i s t  of  c i r cumst ances wher e 

mani f est  i nj ust i ce occur s: 6  

1.  i nef f ect i ve assi st ance of  counsel ;   

2.  t he def endant  di d not  per sonal l y ent er  or  r at i f y 
t he pl ea;   

3.  t he pl ea was i nvol unt ar y;   

4.  t he pr osecut or  f ai l ed t o f ul f i l l  t he pl ea 
agr eement ;   

5.  t he def endant  di d not  r ecei ve t he concessi ons 
t ent at i vel y or  f ul l y  concur r ed i n by t he cour t ,  and 
t he def endant  di d not  r eaf f i r m t he pl ea af t er  bei ng 
t ol d t hat  t he cour t  no l onger  concur r ed i n t he 
agr eement ;  [ or ] ,  

6.  t he cour t  had agr eed t hat  t he def endant  coul d 
wi t hdr aw t he pl ea i f  t he cour t  devi at ed f r om t he pl ea 
agr eement .  

2006 WI  App 81,  ¶20 n. 3,  292 Wi s.  2d 517,  716 N. W. 2d 146 

( quot i ng St at e v.  Kr i eger ,  163 Wi s.  2d 241,  251 n. 6,  471 

                                                 
6 The l i s t  pr ovi ded by St at e v.  Dal ey,  2006 WI  App 81,  ¶20 

n. 3,  292 Wi s.  2d 517,  716 N. W. 2d 146 i s non- exhaust i ve.   Thi s 
l i s t  der i ves f r om St at e v.  Reppi n,  35 Wi s.  2d 377,  385- 86 & n. 2,  
151 N. W. 2d 9 ( 1967) ,  whi ch pr ovi ded f our  exampl es of  s i t uat i ons 
wher e mani f est  i nj ust i ce occur s.   These exampl es wer e adapt ed 
di r ect l y f r om t he t hen- t ent at i ve 1967 dr af t  of  t he Amer i can Bar  
Associ at i on Pr oj ect  on Mi ni mum St andar ds f or  Cr i mi nal  Just i ce.   
See Reppi n,  35 Wi s.  2d 377,  385;  see al so Thomas,  232 
Wi s.  2d 714,  ¶17.   Lat er ,  when t he Amer i can Bar  Associ at i on 
St andar ds f or  Cr i mi nal  Just i ce wer e al t er ed t o i ncl ude t wo 
addi t i onal  cr i t er i a,  Wi sconsi n cour t s added t hose cr i t er i a t o 
t he non- exhaust i ve l i s t  of  s i t uat i ons wher e mani f est  i nj ust i ce 
occur s.   See St at e v.  Kr i eger ,  163 Wi s.  2d 241,  252 n. 6,  471 
N. W. 2d 599 ( Ct .  App.  1991) ;  accor d Dal ey,  292 Wi s.  2d 517,  ¶20 
n. 3.   Ot her  cr i t er i a have been added by l at er  cases.   See,  e. g. ,  
St at e v.  Lacker shi r e,  2007 WI  74,  ¶48,  301 Wi s.  2d 418,  734 
N. W. 2d 23 ( " Wher e undi sput ed f act s cannot  const i t ut e t he cr i me 
char ged as a mat t er  of  l aw,  t he def endant  i s al l owed t o wi t hdr aw 
her  pl ea t o pr event  a mani f est  i nj ust i ce. " )  ( c i t at i on omi t t ed) .  
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N. W. 2d 599 ( Ct .  App.  1991) ) ;  see al so St at e v.  Lee,  88 

Wi s.  2d 239,  249,  276 N. W. 2d 268 ( 1979) ;  Er nst  v.  St at e,  43 

Wi s.  2d 661,  666,  170 N. W. 2d 713 ( 1969) .  

C.  Cai n' s Cl ai m i s Pr oper l y Under st ood t o Al l ege a Fai l ur e t o 

Per sonal l y Ent er  or  Rat i f y t he Pl ea,  Not  t o Al l ege a Fai l ur e t o 

Ent er  t he Pl ea Knowi ngl y,  I nt el l i gent l y,  and Vol unt ar i l y    

¶27 Cai n ar gues t hat  because he admi t t ed t o manuf act ur i ng 

onl y f our  mar i j uana pl ant s at  t he pl ea hear i ng,  he di d not  

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  pl ead t o t he of f ense 

char ged——manuf act ur i ng mor e t han f our  but  l ess t han t went y 

mar i j uana pl ant s.   Despi t e Cai n' s c l ai ms t o t he cont r ar y,  he i s 

not  i n subst ance maki ng t he ar gument  t hat  he pl ed wi t hout  t he 

r equi s i t e knowl edge,  i nt el l i gence,  or  vol unt ar i ness.   Rat her ,  he 

i s essent i al l y  cont endi ng t hat  he di d not  pl ead at  al l ,  i n t he 

sense t hat  he di d not  admi t  t o t he manuf act ur e of  mor e t han f our  

mar i j uana pl ans,  as char ged i n t he i ndi ct ment .   

¶28 Consequent l y,  Cai n' s c l ai m t hat  he never  admi t t ed t hat  

he possessed mor e t han f our  mar i j uana pl ant s i s f or  al l  i nt ent s 

and pur poses a c l ai m t hat  he di d not  " per sonal l y  ent er  or  r at i f y  

t he pl ea. "   Dal ey,  292 Wi s.  2d 517,  ¶20 n. 3.   Cai n does not  

suggest  t hat  he admi t t ed t o possessi ng mor e t han f our  mar i j uana 

pl ant s,  but  di d so whi l e l abor i ng under  some mi sappr ehensi on,  or  

whi l e suf f er i ng coer ci on,  or  f or  any ot her  r eason t hat  coul d be 

f ai r l y descr i bed as goi ng t o hi s knowl edge,  i nt el l i gence,  or  

vol unt ar i ness.   On t he cont r ar y,  he concedes,  as he must ,  t hat  

t her e i s not hi ng i n t he r ecor d t o i ndi cat e any such i nf i r mi t y.   

I nst ead,  he ar gues t hat  he di d not  admi t  t o possessi ng mor e t han 
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f our  mar i j uana pl ant s,  as char ged i n t he i ndi ct ment .   As a 

r esul t ,  hi s c l ai m i s best  under st ood as al l egi ng a f ai l ur e t o 

per sonal l y ent er  or  r at i f y t he pl ea.    

D.  The Pr oper  Scope of  Revi ew I ncl udes t he Ent i r e Recor d,  Not  

Just  t he Pl ea Hear i ng   

¶29 Because Cai n submi t s t hat  t he c i r cui t  cour t  er r ed i n 

accept i ng hi s pl ea,  he bel i eves our  r evi ew of  t he r ecor d shoul d 

be l i mi t ed t o t he pl ea hear i ng al one.   He t her ef or e asks us t o 

di sr egar d t he bal ance of  t he pr oceedi ngs bef or e t he c i r cui t  

cour t ,  most  i mpor t ant l y t he sent enci ng hear i ng,  wher e he 

admi t t ed t hat  f i ve pl ant s wer e i n hi s house.   We di sagr ee,  and 

concl ude t hat  our  r evi ew pr oper l y consi der s t he ent i r e r ecor d,  

i ncl udi ng t he sent enci ng hear i ng.   Our  hol di ng i s based on wel l -

est abl i shed l egal  pr i nci pl es and wel l - r easoned pr ecedent .  

¶30 Fi r st ,  i t  has l ong been cl ear  t hat  when a r evi ewi ng 

cour t  appl i es t he mani f est  i nj ust i ce t est ,  " t he i ssue i s no 

l onger  whet her  t he .  .  .  pl ea shoul d have been accept ed, "  but  

r at her  whet her  t he pl ea shoul d be wi t hdr awn.   Whi t e v.  St at e,  85 

Wi s.  2d 485,  491,  271 N. W. 2d 97 ( 1978) ;  see al so Spear s,  147 

Wi s.  2d at  434;  Thomas,  232 Wi s.  2d 714,  ¶23.   Ther ef or e,  when 

appl y i ng t he mani f est  i nj ust i ce t est ,  i t  i s  our  r ol e not  t o 

det er mi ne whet her  t he c i r cui t  cour t  shoul d have accept ed t he 
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pl ea i n t he f i r st  i nst ance, 7 but  r at her  t o det er mi ne whet her  t he 

def endant  shoul d be per mi t t ed t o wi t hdr aw t he pl ea.   Thi s i s so 

because whi l e t he pl ea may have been i nval i d at  t he t i me i t  was 

ent er ed,  i t  may be i nappr opr i at e,  i n l i ght  of  l at er  event s,  t o 

al l ow wi t hdr awal  of  t he pl ea.  

¶31 I n l i ght  of  t hat  pr i nci pl e,  Wi sconsi n cour t s  have 

uni f or ml y hel d t hat  when appl y i ng t he mani f est  i nj ust i ce t est ,  

" a r evi ewi ng cour t  may l ook beyond t he pl ea hear i ng t r anscr i pt "  

t o t he t ot al i t y of  t he c i r cumst ances.   See St at e v.  Shegr ud,  131 

Wi s.  2d 133,  138,  389 N. W. 2d 7 ( 1986)  ( c i t i ng Banger t ,  131 

Wi s.  2d at  274) ;  see al so St at e v.  Lacker shi r e,  2007 WI  74,  ¶60,  

301 Wi s.  2d 418,  734 N. W. 2d 23;  Thomas,  232 Wi s.  2d 714,  ¶18;  

Whi t e,  85 Wi s.  2d at  491.   " The t ot al i t y of  t he c i r cumst ances 

i ncl udes t he pl ea hear i ng r ecor d,  t he sent enci ng hear i ng r ecor d,  

as wel l  t he def ense counsel ' s  st at ement s .  .  .  among ot her  

por t i ons of  t he r ecor d. "   Thomas,  232 Wi s.  2d 714,  ¶18.   The 

r evi ewi ng cour t  l ooks at  t he ent i r et y of  t he r ecor d t o det er mi ne 

whet her ,  consi der ed as a whol e,  t he r ecor d suppor t s t he 

asser t i on t hat  mani f est  i nj ust i ce wi l l  occur  i f  t he pl ea i s not  

wi t hdr awn.   We see no compel l i ng r eason t o depar t  f r om our  wel l -

                                                 
7 I n f act ,  t he St at e conceded on appeal  t hat  i f  Cai n had not  

admi t t ed at  sent enci ng t hat  f i ve pl ant s wer e f ound i n hi s house,  
hi s convi ct i on coul d not  st and.   Cai n,  No.  2010AP1599- CR,  
unpubl i shed sl i p op. ,  ¶29.   I t  i s  c l ear  t hat  t he c i r cui t  cour t  
er r ed at  t he t i me of  t he pl ea hear i ng,  because Cai n t hen 
admi t t ed t o havi ng onl y f our  pl ant s.   See Johnson v.  St at e,  53 
Wi s.  2d 787,  790,  193 N. W. 2d 659 ( 1972) .   However ,  t he i ssue 
pr esent ed t o t hi s cour t  i s  not  whet her  t he c i r cui t  cour t  er r ed 
at  t he t i me i t  accept ed t he pl ea,  but  whet her  Cai n shoul d be 
al l owed t o wi t hdr aw hi s pl ea t o cor r ect  a mani f est  i nj ust i ce.  
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est abl i shed r ul e t hat  appel l at e cour t s may r ev i ew t he ent i r et y  

of  t he r ecor d when appl y i ng t he mani f est  i nj ust i ce t est .   See 

Thomas,  232 Wi s.  2d 714,  ¶18;  Whi t e,  85 Wi s.  2d at  491.   I ndeed,  

as our  anal ysi s bel ow demonst r at es,  t hi s case pr esent s a good 

i l l ust r at i on of  t he r ul e' s v i r t ues.   I n a wor d,  i t  woul d s i mpl y 

not  make sense t o vacat e a convi ct i on as t he r esul t  of  an er r or  

at  a pl ea hear i ng when l at er  pr oceedi ngs unambi guousl y 

demonst r at e t hat  t he er r or  di d not  gi ve r i se t o a mani f est  

i nj ust i ce and t hat  t he pl ea was val i d.    

¶32 Cai n r esi st s t hi s concl usi on,  ar gui ng,  on t he basi s of  

a s i ngl e sent ence f r om Van Camp,  t hat  we shoul d r evi ew t he pl ea 

hear i ng al one.   Van Camp,  however ,  does not  st and f or  t hat  

pr oposi t i on.   The quest i on t her e was whet her  t he def endant  

under st ood hi s r i ght s at  t he pl ea hear i ng.  I n addr essi ng t hat  

quest i on,  we hel d t hat  " t he r evi ewi ng cour t  may l ook t o t he 

r ecor d as a whol e t o show t hat  t he def endant  under st ood t he 

wai ver  of  hi s const i t ut i onal  r i ght s"  even t hough " t he 

def endant ' s under st andi ng must  be measur ed at  t he t i me t he pl ea 

i s ent er ed. "   Van Camp,  213 Wi s.  2d at  149.   I n ot her  wor ds,  f ar  

f r om cabi ni ng j udi c i al  r evi ew t o t he pl ea hear i ng,  t he Van Camp 

cour t  expl i c i t l y  r ecogni zed t he per mi ssi bi l i t y  of  scr ut i ni z i ng 

t he whol e r ecor d i n or der  t o answer  t he ul t i mat e quest i on of  

what  t he def endant ' s under st andi ng was at  t he t i me t he pl ea was 

ent er ed.   And,  i n any event ,  Van Camp i s i napposi t e t o Cai n' s 

c l ai m,  no mat t er  how t he case i s r ead.  For  Cai n does not  asser t  

t hat  he di d not  under st and hi s r i ght s at  t he t i me he pl ead,  as 

was t he i ssue i n Van Camp;  i nst ead,  he asser t s t hat  hi s pl ea was 
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not  pr oper l y ent er ed. 8  Accor di ngl y,  we concl ude t hat  our  r evi ew 

pr oper l y i ncl udes t he ent i r e r ecor d,  not  j ust  t he pl ea hear i ng.   

E.  Appl i cat i on of  t he Mani f est  I nj ust i ce Test  

¶33 Wi t h t hese pr i nci pl es i n mi nd,  we now eval uat e t he 

t ot al i t y of  t he r ecor d t o det er mi ne whet her  Cai n per sonal l y 

ent er ed or  r at i f i ed hi s pl ea of  no cont est .  

¶34 At  t he pl ea hear i ng,  Cai n st at ed,  i nt er  al i a,  t hat  he 

had onl y f our  mar i j uana pl ant s i n hi s wor kshop.   Yet  Cai n' s 

at t or ney st i pul at ed t o t he f act s cont ai ned i n t he cr i mi nal  

compl ai nt ,  whi ch st at ed t hat  l aw enf or cement  of f i cer s f ound 16 

mar i j uana pl ant s i n Cai n' s wor kshop.   Af t er  so st i pul at i ng,  

Cai n' s at t or ney l i s t ened wi t hout  obj ect i on as t he St at e 

r ei t er at ed,  at  t he r equest  of  t he cour t ,  t he f act s cont ai ned i n 

t he cr i mi nal  compl ai nt ,  i ncl udi ng t hat  l aw enf or cement  had 

di scover ed 16 mar i j uana pl ant s i n Cai n' s wor kshop.  

¶35 At  t he sent enci ng hear i ng,  Cai n,  agai n wi t h hi s 

at t or ney pr esent ,  was gi ven t he oppor t uni t y t o cont est  t he PSI ,  

whi ch st at ed t hat  l aw enf or cement  had di scover ed 16 mar i j uana 

pl ant s i n Cai n' s wor kshop.   However ,  he di d not  cont est  t he 

                                                 
8 I t  i s  al so wor t h not i ng t hat  Van Camp i s pr ocedur al l y 

di st i nct  f r om t he case at  bar .   Ther e,  t he def endant  made a 
Banger t  mot i on,  shi f t i ng t he bur den t o t he St at e,  and t r i gger i ng 
t he St at e' s dut y t o pr ove t hat  t he def endant ' s pl ea was 
knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  ent er ed.   I d.  at  140-
41;  see supr a not e 5 ( expl ai ni ng Banger t  mot i ons) .   Bot h par t i es 
acknowl edge,  and we agr ee,  t hat  t hi s,  unl i ke Van Camp,  i s not  a 
Banger t  case;  t her ef or e,  t he bur den r emai ns wi t h Cai n t o pr ove 
t hat  wi t hdr awal  of  hi s pl ea i s r equi r ed t o avoi d mani f est  
i nj ust i ce.   As we show bel ow,  t hat  i s  a bur den t hat  Cai n has not  
car r i ed.  
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accur acy of  t he r epor t .   I n f act ,  l at er  at  t he sent enci ng 

hear i ng,  Cai n' s  at t or ney asked t he cour t  t o " consi der  t hi s  

par t i cul ar  i nf r act i on,  even wi t h t he 16 pl ant s,  as on t he l ower  

end of  t hi s cont i nuum of  [ C] l ass H f el oni es. "   ( emphasi s added) .   

Thi s st at ement  was not  qual i f i ed as bei ng mer el y what  t he St at e 

al l eged,  but  r at her  const i t ut es an endor sement  of  what  was 

r eci t ed bot h i n t he cr i mi nal  compl ai nt  as wel l  as i n t he PSI .   

The r ecor d i ndi cat es no obj ect i on f r om Cai n.  

¶36 Fi nal l y,  we agr ee wi t h t he cour t  of  appeal s t hat  i t  i s  

c l ear  t hat  Cai n admi t t ed at  t he sent enci ng hear i ng t hat  l aw 

enf or cement  of f i cer s f ound mor e t han f our  mar i j uana pl ant s when 

he r ef er r ed t o " t hose f i ve pl ant s whi ch got  excavat ed"  f r om hi s 

house. 9  Al t hough Cai n' s comment s ar e di f f i cul t  t o f ol l ow at  

t i mes,  hi s st at ement  r egar di ng t he number  of  pl ant s i s c l ear  and 

unequi vocal .  

¶37 Cai n' s st at ement s and act i ons,  when vi ewed i n t he 

t ot al i t y of  t he c i r cumst ances,  demonst r at e t hat  he per sonal l y 

ent er ed and r at i f i ed hi s pl ea of  no cont est .   The f act s 

cont ai ned i n t he r ecor d i ndi cat e t hat  Cai n was wel l  awar e t hat  

                                                 
9 Cai n now asser t s t hat  hi s st at ement  at  t he sent enci ng 

hear i ng r egar di ng f i ve mar i j uana pl ant s was a mer e " of f - hand"  
st at ement .   We i nf er  f r om t hi s t hat  he ar gues t hat  hi s st at ement  
was not  meant  t o be t aken ser i ousl y.   He f ur t her  ar gues t hat  
because of  i t s  " of f - hand"  nat ur e,  we shoul d gi ve l ess wei ght  t o 
hi s admi ssi on r egar di ng f i ve pl ant s,  and mor e wei ght  t o hi s 
st at ement  at  t he pl ea hear i ng t hat  he had onl y f our  pl ant s.   
Not hi ng about  t he t i mi ng,  l ocat i on,  or  ot her  c i r cumst ances of  
Cai n' s st at ement s l eads us t o bel i eve t hat  hi s st at ement  t hat  
hi s house cont ai ned f i ve pl ant s was anyt hi ng ot her  t han a di r ect  
admi ssi on t o t he char ged of f ense and a r at i f i cat i on of  hi s pl ea.  
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he was pl eadi ng t o t he of f ense of  manuf act ur i ng mor e t han f our  

mar i j uana pl ant s,  and t hat  he di d not  mai nt ai n t hat  he had f our  

or  f ewer  mar i j uana pl ant s. 10  Accor di ngl y,  we concl ude t hat  gi ven 

t he t ot al i t y of  t he c i r cumst ances,  Cai n has not  met  t he bur den 

of  showi ng by cl ear  and convi nci ng evi dence t hat  al l owi ng t he 

wi t hdr awal  of  hi s no cont est  pl ea i s necessar y t o cor r ect  a 

mani f est  i nj ust i ce. 11  

I V.  CONCLUSI ON 

¶38 We concl ude t hat  t he r ecor d,  when vi ewed i n i t s 

t ot al i t y,  does not  suppor t  wi t hdr awal  of  Cai n' s pl ea.   

Accor di ngl y,  we concl ude t hat  Cai n has not  met  hi s bur den of  

                                                 
10 We r ecogni ze t hat  when t he c i r cui t  cour t  deni ed Cai n' s 

post - convi ct i on mot i on,  i t  gave no i ndi cat i on t hat  i t  was 
r el y i ng upon t he st at ement s Cai n made at  t he sent enci ng hear i ng.   
However ,  t o af f i r m t he ci r cui t  cour t ,  appel l at e cour t s ar e not  
r equi r ed t o use t he exact  same r easoni ng t hat  t he c i r cui t  cour t  
used i n r eachi ng i t s deci s i on.   St at e v.  Hunt ,  2003 WI  81,  ¶52,  
263 Wi s.  2d 1,  666 N. W. 2d 771.  

11 Bot h Cai n and t he St at e have ar gued at  l engt h over  
whet her  t he number  of  pl ant s i s an el ement  of  Wi s.  St at .  
§ 961. 41( 1) ( h) 2.   However ,  we need not  answer  t hat  quest i on 
because i t  r el at es onl y t o whet her  Cai n' s under l y i ng pl ea was 
val i d when r ecei ved,  a separ at e i ssue f r om whet her  a mani f est  
i nj ust i ce war r ant s t he wi t hdr awal  of  t he pl ea.   See Whi t e v.  
St at e,  85 Wi s.  2d 485,  491,  271 N. W. 2d 97 ( 1978) .   I n conf or mi t y 
wi t h our  pr i or  pr act i ce,  we choose t o deci de t hi s case on t he 
nar r owest  gr ounds possi bl e,  and not  r each t he quest i on of  
whet her  t he number  of  pl ant s i s an el ement  of  t he char ged 
of f ense.   See Md.  Ar ms Lt d.  P' shi p v.  Connel l ,  2010 WI  64,  ¶48,  
326 Wi s.  2d 300,  786 N. W. 2d 15 ( " [ A] n appel l at e cour t  shoul d 
deci de cases on t he nar r owest  possi bl e gr ounds. " )  ( c i t at i on 
omi t t ed) ;  Ehl i nger  v.  Hauser ,  2010 WI  54,  ¶66,  325 Wi s.  2d 287,  
785 N. W. 2d 328 ( c i t at i on omi t t ed)  ( same) ;  Jenk i ns v.  Chi cago,  
Mi l waukee & St .  Paul  Ry.  Co. ,  41 Wi s.  112,  117 ( 1876)  ( " Our  
deci s i on must  go upon r at her  nar r ow gr ounds,  and r est  upon t he 
f act s of  t hi s case. " ) .  
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showi ng by c l ear  and convi nci ng evi dence t hat  al l owi ng t he 

wi t hdr awal  of  hi s no cont est  pl ea i s necessar y t o cor r ect  a 

mani f est  i nj ust i ce.  

¶By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶39 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  wr i t e 

separ at el y t o make a f ew br i ef  poi nt s.    

¶40 I  quest i on t he maj or i t y ' s deci s i on t o r ecast  t he 

def endant ' s cent r al  ar gument .   Maj or i t y op. ,  ¶¶27- 28.   The 

def endant  r epeat edl y asser t s i n hi s br i ef s t hat  hi s pl ea was not  

knowi ng,  i nt el l i gent ,  and vol unt ar y because t he ci r cui t  cour t  

accept ed t he pl ea even t hough t he def endant  deni ed an el ement  of  

t he of f ense at  t he pl ea hear i ng.   The maj or i t y ,  on t he ot her  

hand,  det er mi nes t hat  because t her e was no 

" mi sappr ehensi on,  .  .  .  coer ci on,  or  .  .  .  any ot her  r eason t hat  

coul d be f ai r l y descr i bed as goi ng t o hi s knowl edge,  

i nt el l i gence,  or  vol unt ar i ness, "  t he def endant  i s i nst ead 

ar gui ng t hat  he di d not  " per sonal l y ent er  or  r at i f y t he pl ea. "   

Maj or i t y op. ,  ¶28.  

¶41 I  am per pl exed by how t he maj or i t y r ef r ames t he 

def endant ' s ar gument . 1  The r equi r ement  t hat  a def endant  

" per sonal l y ent er  or  r at i f y t he pl ea" 2 was sat i sf i ed i n t he 
                                                 

1 I  acknowl edge t hat  t he maj or i t y f ol l owed t he l ead of  t he 
cour t  of  appeal s.   See St at e v.  Cai n,  No.  2010AP1599- CR,  
unpubl i shed sl i p op. ,  ¶22 ( Wi s.  Ct .  App.  Aug.  11,  2011) .  

2 The maj or i t y expl ai ns t he or i gi n of  t he r ul e t hat  i t  i s  
mani f est  i nj ust i ce i f  a pl ea i s not  " per sonal l y ent er ed or  
r at i f i ed"  at  ¶26 n. 6.   The r ul e appear ed i n t he t hen- t ent at i ve 
1967 dr af t  of  t he Amer i can Bar  Associ at i on St andar ds Rel at i ng t o 
Pl eas of  Gui l t y.   See St at e v.  Reppi n,  35 Wi s.  2d 377,  385 & 
n. 2,  151 N. W. 2d 9 ( 1967) .   The Amer i can Bar  Associ at i on st andar d 
now pr ovi des t hat  " Wi t hdr awal  may be necessar y t o cor r ect  a 
mani f est  i nj ust i ce when t he def endant  pr oves,  f or  exampl e,  
t hat :  .  .  .  ( B)  t he pl ea was not  ent er ed or  r at i f i ed by t he 
def endant  or  a per son aut hor i zed t o so act  i n t he def endant ' s 
behal f . "   3 Amer i can Bar  Associ at i on St andar ds f or  Cr i mi nal  
Just i ce 14- 2. 1 ( 3d ed.  1999) ,  avai l abl e at  
ht t p: / / www. amer i canbar . or g/ publ i cat i ons/ cr i mi nal _j ust i ce_sect i on
_ar chi ve/ cr i mj ust _st andar ds_gui l t ypl eas_bl k. ht ml #2. 1.  
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pr esent  case at  t he pl ea hear i ng when t he f ol l owi ng i nt er act i on 

t ook pl ace:  

[ DEFENSE COUNSEL] :  Mr .  Cai n woul d ent er  a pl ea of  no 
cont est ,  j udge.  

THE COURT:  I s t hat  your  pl ea,  Mr .  Cai n? 

LEE ROY CAI N:  Yes i t  i s .  

¶42 The pl ea hear i ng t r anscr i pt  i n t he pr esent  case 

cl ear l y shows t hat  t he def endant  per sonal l y ent er ed t he pl ea.   

The def endant  never  ar gued ot her wi se,  and how coul d he?  Def ense 

counsel  st at ed t he nat ur e of  t he pl ea,  t he cour t  asked t he 

def endant  i f  t he def endant  was maki ng t he pl ea,  and t he 

def endant  per sonal l y sai d t hat  he was.   The maj or i t y ' s deci s i on 

t o r ecast  t he def endant ' s ar gument  al ong such i l l - f i t t i ng l i nes 

i s puzzl i ng.    

¶43 I n St at e v.  Bur ns,  226 Wi s.  2d 762,  594 N. W. 2d 799 

( 1999) ,  t he cour t  descr i bed a scenar i o i n whi ch a def endant  

act ual l y di d not  per sonal l y ent er  a pl ea,  and t he scenar i o 

l ooked not hi ng l i ke what  occur r ed i n t he pr esent  case.   The 

cour t  expl ai ned:  

The ci r cui t  cour t  never  ment i oned i n t hi s pl ea 
col l oquy t hat  t he pr oposed pl ea was a pl ea of  no 
cont est  and never  asked t he def endant  f or  hi s pl ea.   
At  no t i me di d t he c i r cui t  cour t  ask t he def endant  how 
he pl eads t o t he char ge,  whet her  hi s pl ea t o t he 
char ge i s no cont est ,  or  whet her  hi s at t or ney' s 
st at ement  t hat  t he def endant  ' i s  pr epar ed t oday t o 
change hi s pl ea'  of  not  gui l t y t o t hat  of  no cont est  
i s  cor r ect .   I t  i s  beyond di sput e t hat  nei t her  t he 
def endant  nor  t he def ense counsel  nor  t he c i r cui t  
cour t  ever  sai d on t he r ecor d t hat  t he def endant  was 
i n f act  t hen and t her e pl eadi ng no cont est  t o t he 
char ged of f ense.   Ther ef or e,  i t  i s  beyond di sput e t hat  
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t he def endant  di d not  expr essl y and per sonal l y pl ead 
t o t he char ged of f ense on t he r ecor d i n open cour t . 3 

¶44 The excer pt  f r om t he pl ea hear i ng t r anscr i pt  above 

demonst r at es t hat  t he pr esent  case i s of  a di f f er ent  nat ur e t han 

Bur ns.   

¶45 Beyond my concer n t hat  t he maj or i t y i mpr oper l y r ecast s 

t he def endant ' s ar gument  as somet hi ng t hat  i t  i s  not ,  I  quest i on 

why t he maj or i t y f eel s t he need t o r ecast  t he def endant ' s 

ar gument  at  al l .   As f ar  as I  can t el l ,  t he out come of  t hi s 

r evi ew does not  hi nge on t he maj or i t y ' s r econst r uct i on of  t he 

def endant ' s ar gument .   

¶46 " When a def endant  seeks t o wi t hdr aw a gui l t y pl ea 

af t er  sent enci ng,  he must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d 

r esul t  i n ' mani f est  i nj ust i ce. ' " 4  Ther e ar e many ways a 

def endant  can meet  t hi s bur den.   One i s t o show t hat  a pl ea was 

not  knowi ng,  i nt el l i gent ,  and vol unt ar y when ent er ed. 5  Anot her  

i s t o show t hat  t he pl ea was not  per sonal l y ent er ed or  r at i f i ed. 6   

                                                 
3 St at e v.  Bur ns,  226 Wi s.  2d 762,  769,  594 N. W. 2d 799 

( 1999) .  

4 St at e v.  Br own,  2006 WI  100,  ¶18,  293 Wi s.  2d 594,  716 
N. W. 2d 906 ( c i t at i ons omi t t ed) .  

5 Br own,  293 Wi s.  2d 594,  ¶18.   See al so St at e v.  Van Camp,  
213 Wi s.  2d 131,  149,  569 N. W. 2d 577 ( 1997)  ( " [ T] he def endant ' s  
under st andi ng must  be measur ed at  t he t i me t he pl ea i s  
ent er ed. " ) .  

6 St at e v.  Dal ey,  2006 WI  App 81,  ¶20 n. 3,  292 Wi s.  2d 517,  
716 N. W. 2d 146.  
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¶47 The maj or i t y ' s r ecast i ng of  t he def endant ' s ar gument  

does not  appear  t o change t he st andar d of  r evi ew or  t he scope of  

t he cour t ' s  r evi ew i n t he pr esent  case.    

¶48 Had t he def endant  al l eged t hat  he di d not  know or  

under st and t he i nf or mat i on t hat  shoul d have been pr ovi ded at  t he 

pl ea hear i ng i n addi t i on t o poi nt i ng out  t he er r or  on t he f ace 

of  t he pl ea hear i ng t r anscr i pt ,  t he cour t  woul d be r equi r ed t o 

r emand f or  an evi dent i ar y hear i ng wi t hout  consi der i ng t he 

ent i r et y of  t he r ecor d. 7  The def endant  i n t he pr esent  case has 

not  made such an al l egat i on and does not  r equest  an evi dent i ar y 

hear i ng.   Rat her ,  t he def endant  asks t hi s cour t  t o make t he 

f i nal  det er mi nat i on t hat  because of  t he er r or  at  t he pl ea 

hear i ng,  he must  be al l owed t o wi t hdr aw hi s pl ea t o pr event  a 

mani f est  i nj ust i ce.    

¶49 Whi l e I  have not  l ocat ed a case i n whi ch a def endant  

sought  pl ea wi t hdr awal  f or  t he exact  r eason t he def endant  i n t he 

                                                 
7 See maj or i t y op. ,  ¶25 n. 5.   See al so St at e v.  Howel l ,  2007 

WI  75,  ¶70,  301 Wi s.  2d 350,  734 N. W. 2d 48 ( quot i ng Br own,  293 
Wi s.  2d 594,  ¶40) :  

The St at e cannot  c i r cumvent  a def endant ' s r i ght  t o an 
evi dent i ar y hear i ng under  Banger t  by ar gui ng t hat  
based on t he r ecor d as a whol e t he def endant ,  despi t e 
t he def ect i ve pl ea col l oquy,  ent er ed a 
const i t ut i onal l y sound pl ea.   " I f  t he mot i on 
est abl i shes a pr i ma f aci e v i ol at i on of  Wi s.  St at .  
§ 971. 08 or  ot her  cour t - mandat ed dut i es and makes t he 
r equi s i t e al l egat i ons,  t he cour t  must  hol d a 
post convi ct i on evi dent i ar y hear i ng at  whi ch t he st at e 
i s gi ven an oppor t uni t y t o show by cl ear  and 
convi nci ng evi dence t hat  t he def endant ' s pl ea was 
knowi ng,  i nt el l i gent ,  and vol unt ar y despi t e t he 
i dent i f i ed i nadequacy of  t he pl ea col l oquy. "  ( Emphasi s 
i n or i gi nal . )  
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pr esent  case seeks pl ea wi t hdr awal ,  t he gener al  r ul e seems t o be 

t hat  t he cour t  deci di ng whet her  pl ea wi t hdr awal  i s necessar y t o 

pr event  a mani f est  i nj ust i ce may r evi ew t he ent i r e r ecor d t o 

make t hat  det er mi nat i on. 8  Thus,  i n a mani f est  i nj ust i ce case,  

whet her  a def endant ' s cont ent i on i s t hat  hi s  pl ea was not  

knowi ng,  i nt el l i gent ,  and vol unt ar y when ent er ed,  or  t hat  hi s 

pl ea was not  per sonal l y ent er ed and r at i f i ed,  I  bel i eve t he 

cour t  may assess t he ent i r e r ecor d.  

¶50 Because t he maj or i t y ' s deci s i on t o r ecast  t he 

def endant ' s ar gument  i s er r oneous and does not  seem t o dr i ve t he 

out come of  t he pr esent  case,  I  wr i t e separ at el y.  

                                                 
8 See,  e. g. ,  St at e v.  Byr ge,  2000 WI  101,  ¶¶54- 55,  237 

Wi s.  2d 197,  614 N. W. 2d 477 ( " [ The def endant ]  cont ends t hat  hi s  
pl eas wer e not  knowi ngl y and i nt el l i gent l y ent er ed because t he 
ci r cui t  cour t  di d not  war n hi m t hat  t he maxi mum penal t y was not  
mer el y a l i f e sent ence,  but  a l i f e sent ence wi t hout  t he 
possi bi l i t y  of  par ol e.  .  .  .  [ A] n appel l at e cour t  may l ook t o 
t he ent i r e r ecor d i n t he cour se of  i t s  r evi ew. " ) ;  St at e v.  
Shegr ud,  131 Wi s.  2d 133,  138,  389 N. W. 2d 7 ( 1986)  ( " [ A]  
r evi ewi ng cour t  may l ook beyond t he pl ea hear i ng t r anscr i pt  i n 
r evi ewi ng a c i r cui t  cour t ' s  det er mi nat i on t hat  a def endant  i s 
not  ent i t l ed t o wi t hdr aw a gui l t y pl ea. " ) ;  St at e v.  Banger t ,  131 
Wi s.  2d 246,  283,  389 N. W. 2d 12 ( 1986)  ( " Al t hough a def endant ' s  
under st andi ng of  t he nat ur e of  t he char ge must  be measur ed at  
t he t i me t he pl ea i s ent er ed,  t he r evi ewi ng cour t  may l ook t o 
t he ent i r e r ecor d t o make such measur ement .  Si mi l ar l y,  case l aw 
pr i or  t o t hi s deci s i on st at es t hat  a r evi ewi ng cour t  may 
consi der  t he r ecor d as a whol e t o show t hat  t he def endant  
under st ood t he wai ver  of  hi s  const i t ut i onal  r i ght s. " )  ( Ci t at i ons 
omi t t ed. ) ;  Whi t e v.  St at e,  85 Wi s.  2d 485,  491,  271 N. W. 2d 97 
( 1978)  ( " I n appl y i ng t he mani f est  i nj ust i ce t est  on r evi ew,  t hi s 
cour t  may consi der  t he whol e r ecor d .  .  .  . " ) .  
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