
2012 WI 92 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2010AP1702 
COMPLETE TI TLE:   

St at e of  Wi sconsi n,  
          Pl ai nt i f f - Respondent ,  
     v.  
Abr aham C.  Negr et e,  
          Def endant - Appel l ant - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS  
( No Ci t e)  

  
OPI NI ON FI LED:  Jul y 12,  2012   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Febr uar y 8,  2012 
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t   
 COUNTY:  Washi ngt on   
 JUDGE:  Andr ew T.  Gonr i ng 
   
JUSTI CES:   
 CONCURRED:   
 DI SSENTED:  ABRAHAMSON,  C. J. ,  di ssent s ( Opi ni on f i l ed) .  

BRADLEY,  J. ,  j oi ns di ssent .   
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - pet i t i oner ,  t her e wer e br i ef s 

f i l ed by Jeffrey W. Jensen,  Mi l waukee,  and or al  ar gument  by 

Jeffrey W. Jensen.  

 

For  t he pl ai nt i f f - r espondent ,  t he cause was ar gued by Sarah 

Burgundy and t he br i ef  was f i l ed by Thomas E. Dietrich,  

assi st ant  at t or neys gener al ,  wi t h whom on t he br i ef  was J.B. Van 

Hollen,  at t or ney gener al .  

 



 

 

2012 WI 92

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2010AP1702 
( L. C.  No.  1992CF41)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Abraham C. Negrete, 
 
          Defendant-Appellant-Petitioner. 
 

FILED 
 

JUL 12, 2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  whi ch af f i r med t he 

ci r cui t  cour t ' s  deni al  of  Abr aham Negr et e' s post convi ct i on 

mot i on t o wi t hdr aw a gui l t y pl ea. 1  The pl ea at  i ssue was ent er ed 

i n 1992,  and no t r anscr i pt  of  t he pl ea hear i ng i s avai l abl e.   

The sol e i ssue on r evi ew i s whet her  Negr et e was ent i t l ed t o an 

evi dent i ar y hear i ng on hi s pl ea wi t hdr awal  mot i on under  Wi s.  

                                                 
1 The Honor abl e Andr ew T.  Gonr i ng pr esi ded i n t hi s 

post convi ct i on pr oceedi ng i n t he Washi ngt on Count y Ci r cui t  
Cour t ;  t he Honor abl e Leo F.  Schl aef er  pr esi ded i n t he under l y i ng 
act i on i n whi ch Negr et e ent er ed hi s pl ea.  
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St at .  § 971. 08( 2)  ( 2009- 10) . 2  Resol ut i on of  t hi s i ssue t ur ns on 

t he pl eadi ng r equi r ement s of  a mot i on t o wi t hdr aw a gui l t y or  no 

cont est  pl ea under  Wi s.  St at .  § 971. 08( 2) .   Sect i on 971. 08( 2)  

pr ovi des t hat  a def endant  has a st at ut or y r i ght  t o wi t hdr aw a 

gui l t y or  no cont est  pl ea upon pr ovi ng t hat :   ( 1)  t he c i r cui t  

cour t  f ai l ed t o per sonal l y advi se t he def endant  of  t he pot ent i al  

depor t at i on consequences of  t he pl ea;  and ( 2)  t he pl ea i s l i kel y 

t o r esul t  i n one of  t he enumer at ed i mmi gr at i on consequences.  

¶2 I n suppor t  of  hi s mot i on,  Negr et e st at ed i n an 

af f i davi t  t hat  he " do[ es]  not  r ecal l "  whet her  t he pl ea- accept i ng 

cour t  advi sed hi m of  t he pot ent i al  depor t at i on consequences of  

hi s pl ea. 3  Negr et e' s af f i davi t  al so st at es t hat  he i s now 

subj ect  t o depor t at i on pr oceedi ngs.   However ,  Negr et e' s pl ea 

quest i onnai r e i ndi cat es t hat  he was advi sed of  t he i mmi gr at i on 

consequences pr i or  t o maki ng hi s pl ea.   

¶3 We concl ude t hat  Negr et e' s al l egat i ons ar e 

i nsuf f i c i ent  t o war r ant  an evi dent i ar y hear i ng.   Wher e a 

def endant  seeks t o wi t hdr aw a gui l t y pl ea under  Wi s.  St at .  

§ 971. 08( 2) ,  but  t her e i s no t r anscr i pt  of  t he pl ea hear i ng,  t he 

pl eadi ng r equi r ement s f or  such mot i ons ar e t hose set  f or t h i n 

St at e v.  Bent l ey,  201 Wi s.  2d 303,  310,  548 N. W. 2d 50 ( 1996) .   

Under  t he appl i cabl e Bent l ey- t ype st andar d,  Negr et e' s af f i davi t  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009–10 ver si on unl ess ot her wi se i ndi cat ed.  

3 We use t he t er m " pl ea- accept i ng cour t "  t o r ef er  t o t he 
c i r cui t  cour t  i n whi ch Negr et e ent er ed hi s pl ea i n 1992;  " t he 
c i r cui t  cour t "  r ef er s t o t he cour t  i n whi ch t he pr esent  
post convi ct i on pr oceedi ng was i ni t i at ed i n 2010.  
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has not  al l eged suf f i c i ent  f act s t hat ,  i f  t r ue,  woul d ent i t l e 

hi m t o wi t hdr aw hi s gui l t y pl ea.   Speci f i cal l y,  Negr et e has 

f ai l ed t o suf f i c i ent l y al l ege t hat  t he pl ea- accept i ng cour t  di d 

not  t el l  hi m of  t he pot ent i al  i mmi gr at i on consequences of  hi s 

pl ea.   I n addi t i on,  hi s mot i on f ai l s t o al l ege suf f i c i ent  f act s 

demonst r at i ng a causal  nexus bet ween hi s gui l t y pl ea and t he 

l i kel i hood of  any i mmi gr at i on consequences.   Ther ef or e,  

Negr et e' s mot i on t o wi t hdr aw hi s gui l t y pl ea under  § 971. 08( 2)  

was pr oper l y deni ed.  

I .   BACKGROUND 

¶4 I n Apr i l  1992,  Abr aham Negr et e pl eaded gui l t y t o one 

count  of  second- degr ee sexual  assaul t  of  a per son under  t he age 

of  16 year s,  i n v i ol at i on of  Wi s.  St at .  § 948. 02( 2)  ( 1991–92) .   

As a r esul t ,  Negr et e was sent enced t o 18 mont hs of  pr obat i on and 

or der ed t o pay r est i t ut i on.   Af t er  ser vi ng hi s pr obat i on and 

payi ng r est i t ut i on,  Negr et e was di schar ged i n Apr i l  1994.  

¶5 On Mar ch 10,  2010,  near l y 18 year s af t er  hi s 

convi ct i on,  Negr et e moved t o wi t hdr aw hi s gui l t y pl ea f or  t he 

1992 sexual  assaul t  char ge.   The mot i on was based on Wi s.  St at .  

§ 971. 08( 2) , 4 whi ch al l ows a def endant  t o wi t hdr aw a gui l t y or  no 

                                                 
4 When accept i ng a def endant ' s pl ea,  Wi s.  St at .  

§ 971. 08( 1) ( c)  di r ect s t hat :  

Bef or e t he cour t  accept s a pl ea of  gui l t y or  no 
cont est ,  i t  shal l  .  .  .  [ a] ddr ess t he def endant  
per sonal l y and advi se t he def endant  as f ol l ows:   " I f  
you ar e not  a c i t i zen of  t he Uni t ed St at es of  Amer i ca,  
you ar e advi sed t hat  a pl ea of  gui l t y or  no cont est  
f or  t he of f ense wi t h whi ch you ar e char ged may r esul t  
i n depor t at i on,  t he excl usi on f r om admi ssi on t o t hi s 
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cont est  pl ea wher e a pl ea- accept i ng cour t  f ai l s  t o per sonal l y 

advi se t he def endant  of  t he pot ent i al  i mmi gr at i on consequences 

of  t he pl ea, 5 and t hat  pl ea i s l i kel y t o r esul t  i n an adver se 

i mmi gr at i on consequence l i s t ed i n § 971. 08( 2) .   Negr et e' s mot i on 

al l eged t hat  when accept i ng Negr et e' s pl ea,  t he cour t  " di d not  

i nf or m"  hi m of  t he pot ent i al  i mmi gr at i on consequences of  hi s 

pl ea,  and t hat  Negr et e i s now " t he subj ect  of  depor t at i on 

pr oceedi ngs. "  

¶6 Wher eas Negr et e' s mot i on af f i r mat i vel y st at ed t hat  t he 

cour t  " di d not  i nf or m Negr et e"  of  t he pot ent i al  i mmi gr at i on 

consequences,  hi s af f i davi t  f i l ed i n suppor t  of  t he mot i on was 

equi vocal .   Hi s af f i davi t  st at ed,  " I  do not  r ecal l  t he cour t ,  or  

my l awyer ,  ever  t el l i ng me of  [ t he pot ent i al  i mmi gr at i on 

consequences]  of  t he pl ea. "   Negr et e al so aver r ed t hat  he had 

not  under st ood t he pot ent i al  i mmi gr at i on consequences of  hi s 

                                                                                                                                                             
count r y or  t he deni al  of  nat ur al i zat i on,  under  f eder al  
l aw. "  

Addi t i onal l y,  Wi s.  St at .  § 971. 08( 2)  pr ovi des t hat :  

 I f  a cour t  f ai l s  t o advi se a def endant  as 
r equi r ed by sub.  ( 1) ( c)  and a def endant  l at er  shows 
t hat  t he pl ea i s l i kel y t o r esul t  i n t he def endant ' s 
depor t at i on,  excl usi on f r om admi ssi on t o t hi s count r y 
or  deni al  of  nat ur al i zat i on,  t he cour t  on t he 
def endant ' s mot i on shal l  vacat e any appl i cabl e 
j udgment  agai nst  t he def endant  and per mi t  t he 
def endant  t o wi t hdr aw t he pl ea and ent er  anot her  pl ea.  

5 Thr oughout  t hi s opi ni on,  we r ef er  t o  " i mmi gr at i on 
consequences"  as shor t hand f or  t he var i ous adver se i mmi gr at i on 
act i ons r ef er r ed t o under  Wi s.  St at .  § 971. 08( 1) ( c)  & ( 2) .  
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pl ea,  and t hat  had he known,  he woul d not  have ent er ed t he 

gui l t y pl ea.  

¶7 At  t he t i me of  hi s convi ct i on i n 1992,  Negr et e 

i ndi cat ed t hat  he di d not  i nt end t o seek post convi ct i on r el i ef ;  

accor di ngl y,  no t r anscr i pt  of  t he pl ea hear i ng was cr eat ed f r om 

t he cour t  r epor t er ' s not es.   Mor eover ,  Negr et e' s at t or ney f or  

t he 1992 of f ense has di ed,  and t he pr esi di ng j udge i n t hat  case,  

t he Honor abl e Leo F.  Schl aef er ,  has r et i r ed.   Negr et e st at ed i n 

hi s mot i on t o wi t hdr aw hi s pl ea t hat ,  i f  gi ven t he oppor t uni t y,  

he woul d t est i f y t hat  he was not  war ned on t he r ecor d at  t he 

t i me he ent er ed hi s pl ea.  

¶8 I n t he c i r cui t  cour t ,  Negr et e' s ar gument  f or  pl ea 

wi t hdr awal  r el i ed l ar gel y on t hi s cour t ' s  deci s i on i n St at e v.  

Douangmal a,  2002 WI  62,  253 Wi s.  2d 173,  646 N. W. 2d 1,  whi ch 

r ej ect ed t he har ml ess er r or  appr oach when a def endant  seeks t o 

wi t hdr aw a pl ea under  Wi s.  St at .  § 971. 08( 2) .   I d. ,  ¶46.   Under  

t he har ml ess er r or  appr oach,  a def endant  al l egi ng er r or  under  

§ 971. 08( 2)  woul d not  have been al l owed t o wi t hdr aw hi s pl ea i f  

t he St at e coul d show t hat  t he def endant  was ot her wi se awar e of  

t he l i kel y i mmi gr at i on consequences of  hi s pl ea.   See St at e v.  

Chavez,  175 Wi s.  2d 366,  368–71,  498 N. W. 2d 887 ( Ct .  App.  1993) .  

¶9 I n r esponse t o Negr et e' s mot i on,  t he St at e emphasi zed 

t hat ,  at  t he t i me of  Negr et e' s pl ea,  mot i ons t o wi t hdr aw under  

Wi s.  St at .  § 971. 08( 2)  wer e subj ect  t o t he har ml ess er r or  

appr oach est abl i shed i n Chavez.   I d.   The St at e r el i ed on our  

deci s i on i n St at e v.  Lagundoye,  2004 WI  4,  268 Wi s.  2d 77,  674 

N. W. 2d 526,  whi ch pr ovi ded t hat  Douangmal a' s r epudi at i on of  t he 
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har ml ess er r or  appr oach was not  r et r oact i vel y appl i cabl e because 

Douangmal a' s hol di ng was a new r ul e of  cr i mi nal  pr ocedur e,  and 

such r ul es ar e not  appl i ed t o cases t hat  wer e f i nal  bef or e t he 

r ul e' s i ssuance.   I d. ,  ¶2.   Because Negr et e' s case was f i nal  

l ong bef or e our  deci s i on i n Douangmal a,  t he St at e ar gued,  

har ml ess er r or  appl i ed t o Negr et e' s mot i on.  

¶10 I n suppor t  of  i t s  ar gument  t hat  any er r or  was 

har ml ess,  t he St at e pr i mar i l y r el i ed on Negr et e' s " Request  t o 

Ent er  Pl ea and Wai ver  of  Ri ght s"  f or m ( " pl ea quest i onnai r e" ) ,  

whi ch Negr et e submi t t ed t o t he cour t  at  t he t i me of  hi s 1992 

pl ea.   That  f or m i ncl udes numer ous st at ement s t o whi ch a 

pl eadi ng def endant  must  agr ee bef or e ent er i ng a pl ea.   Most  

st at ement s i ncl ude an adj acent  bl ank space wher e a def endant  

must  pl ace hi s i ni t i al s t o i ndi cat e hi s under st andi ng of  t he 

st at ement .   The st at ement  r el evant  t o our  di scussi on her e,  

par agr aph 20 of  t he pl ea quest i onnai r e,  pr ovi des i n l anguage 

subst ant i al l y  s i mi l ar  t o t he s t at ut or y war ni ng i n Wi s.  St at .  

§ 971. 08( 1) ( c) :  

 I f  you ar e not  a c i t i zen of  t he Uni t ed St at es of  
Amer i ca,  you ar e advi sed t hat  a pl ea of  gui l t y or  no 
cont est  and a f i ndi ng of  gui l t y by t he Cour t  of  t he 
of f ense( s)  wi t h whi ch you ar e char ged i n t he Cr i mi nal  
Compl ai nt  or  I nf or mat i on,  may r esul t  i n depor t at i on,  
excl usi on f r om admi ssi on t o t hi s  Count r y or  a deni al  
of  nat ur al i zat i on under  f eder al  l aw.  

¶11 I n t he bl ank space adj acent  t o t hat  par agr aph,  

Negr et e' s i ni t i al s appear .   Al so,  near  t he end of  t he document ,  

f ol l owi ng t he i ni t i al ed par agr aphs,  t her e i s a st at ement  t hat  " I  

have r ead t hi s ent i r e document  and I  under st and i t s cont ent s. "   
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That  pr ovi s i on i s s i gned by " Abe Negr et e, "  and dat ed Apr i l  29,  

1992,  t he same day as t he pl ea hear i ng.   Fi nal l y,  t he pl ea 

quest i onnai r e i s s i gned by Negr et e' s t hen- at t or ney,  Gar y 

McGr egor ,  who acknowl edged by hi s s i gnat ur e t hat  he " di scussed 

and expl ai ned t he cont ent s of  t he quest i onnai r e t o t he 

def endant ,  t hat  t he def endant  acknowl edged hi s under st andi ng of  

each i t em i n t hi s quest i onnai r e,  i ncl udi ng any post - convi ct i on 

r el i ef  pr ocedur es,  and t hat  [ t he at t or ney knows]  t he above 

si gnat ur e t o be t he def endant ' s. "  

¶12 I n deci di ng whet her  t o gr ant  Negr et e' s mot i on t o 

wi t hdr aw,  t he c i r cui t  cour t  concl uded t hat ,  based on Lagundoye,  

t he har ml ess er r or  anal ysi s appl i ed.   I n l i ght  of  t he pl ea 

quest i onnai r e,  t he c i r cui t  cour t  det er mi ned t hat  any f ai l ur e by 

t he pl ea- accept i ng cour t  t o per sonal l y advi se Negr et e of  t he 

depor t at i on consequences of  hi s pl ea was har ml ess because t he 

quest i onnai r e demonst r at ed t hat  Negr et e was i ndependent l y awar e 

of  t hose consequences.   Accor di ngl y,  t he cour t  deni ed Negr et e' s 

mot i on wi t hout  an evi dent i ar y hear i ng.  

¶13 The cour t  of  appeal s af f i r med i n an unpubl i shed 

deci s i on.   That  cour t  assumed t hat  Negr et e had not  been 

per sonal l y advi sed as r equi r ed under  Wi s.  St at .  § 971. 08( 1) ( c) ,  

but  t hat ,  nonet hel ess,  such er r or  was har ml ess.   Gi ven t he 

conf l i c t  bet ween Negr et e' s al l egat i ons and t he pl ea 

quest i onnai r e i n t he r ecor d,  t he cour t  concl uded t hat  not hi ng 

woul d have been added by an evi dent i ar y hear i ng at  whi ch Negr et e 

woul d have been t he sol e wi t ness.   Ther ef or e,  based on t he 

ent i r et y of  t he r ecor d,  t he cour t  hel d t hat  t her e was no 
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quest i on t hat  Negr et e was awar e of  t he pot ent i al  i mmi gr at i on 

consequences of  hi s pl ea,  and t hat  any f ai l ur e t o per sonal l y 

advi se hi m,  i f  such a f ai l ur e occur r ed,  was har ml ess.  

¶14 Negr et e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We now af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶15 Negr et e asser t s t hat  under  Wi s.  St at .  § 971. 08( 2) ,  he 

i s ent i t l ed t o wi t hdr aw hi s gui l t y pl ea.   Thi s r equi r es us t o 

i nt er pr et  t he l anguage of  t hat  st at ut e t o det er mi ne what  a 

def endant  must  pl ead i n hi s mot i on t o sat i sf y t he st at ut or y 

el ement s.   St at ut or y i nt er pr et at i on pr esent s a quest i on of  l aw 

t hat  we r evi ew i ndependent l y of  t he c i r cui t  cour t  and t he cour t  

of  appeal s,  al t hough benef i t i ng f r om t hose cour t s '  anal yses.   

Rasmussen v.  Gen.  Mot or s Cor p. ,  2011 WI  52,  ¶14,  335 Wi s.  2d 1,  

803 N. W. 2d 623.   Wher e t he meani ng of  t he st at ut e i s pl ai n f r om 

t he wor ds used,  we or di nar i l y  wi l l  not  exami ne ext r i nsi c sour ces 

such as l egi s l at i ve hi st or y.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶¶45–46,  271 Wi s.  2d 633,  681 

N. W. 2d 110.  

¶16 I n addi t i on,  as r el evant  her e,  t her e ar e t wo met hods 

by whi ch cour t s t ypi cal l y r evi ew mot i ons t o wi t hdr aw gui l t y or  

no cont est  pl eas af t er  j udgment  and sent ence.   The f i r st  met hod 

i s based on t he gener al  r ul e t hat  a def endant  seeki ng t o 

wi t hdr aw a gui l t y or  no cont est  pl ea af t er  sent enci ng must  show 

" ' mani f est  i nj ust i ce by c l ear  and convi nci ng evi dence. ' "   St at e 

v.  Hampt on,  2004 WI  107,  ¶60,  274 Wi s.  2d 379,  683 N. W. 2d 14 
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( quot i ng Bent l ey,  201 Wi s.  2d at  311) .   Thi s met hod,  of t en 

r ef er r ed t o as t he Bent l ey st andar d,  see i d. ,  ¶51,  appl i es a 

t wo- st ep st andar d of  r evi ew f or  mot i ons t o wi t hdr aw gui l t y or  no 

cont est  pl eas.   I d. ,  ¶55.  

¶17 Under  t he f i r st  st ep of  a Bent l ey- t ype r evi ew,  a 

r evi ewi ng cour t  must  det er mi ne whet her  a def endant ' s 

post convi ct i on mot i on al l eges suf f i c i ent  mat er i al  f act s t hat ,  i f  

t r ue,  woul d ent i t l e t he def endant  t o r el i ef .   See St at e v.  

Al l en,  2004 WI  106,  ¶9,  274 Wi s.  2d 568,  682 N. W. 2d 433 ( c i t i ng 

Bent l ey,  201 Wi s.  2d at  309- 10) .   Thi s pr esent s a quest i on of  

l aw subj ect  t o i ndependent  r evi ew.   I d.   Wher e a def endant ' s 

mot i on al l eges f act s t hat  woul d ent i t l e hi m t o wi t hdr aw hi s 

pl ea,  but  t he r ecor d concl usi vel y demonst r at es t hat  t he 

def endant  i s not  ent i t l ed t o r el i ef ,  no evi dent i ar y hear i ng i s 

r equi r ed. 6  I d.   Whet her  t he r ecor d concl usi vel y demonst r at es 

t hat  t he def endant  i s ent i t l ed t o no r el i ef  i s  al so a quest i on 

of  l aw,  subj ect  t o i ndependent  r evi ew.   I d.  

¶18 Under  t he second st ep of  a Bent l ey–t ype r evi ew,  i f  t he 

def endant ' s mot i on does not  al l ege suf f i c i ent  f act s t o ent i t l e 

t he def endant  t o r el i ef ,  an appel l at e cour t  r evi ews t he ci r cui t  

cour t ' s  deci s i on t o gr ant  or  deny an evi dent i ar y hear i ng under  

an er r oneous exer ci se of  di scr et i on st andar d.   I d.   The ci r cui t  

                                                 
6 Wher e a def endant  al l eges suf f i c i ent  f act s and t he r ecor d 

does not  concl usi vel y demonst r at e t hat  t he def endant  i s not  
ent i t l ed t o r el i ef ,  t he c i r cui t  cour t  i s  wi t hout  di scr et i on,  and 
must  gr ant  an evi dent i ar y hear i ng.   St at e v.  Douangmal a,  2002 WI  
62,  ¶¶23–25,  253 Wi s.  2d 173,  646 N. W. 2d 1;  St at e v.  Hampt on,  
2004 WI  107,  ¶55,  274 Wi s.  2d 379,  683 N. W. 2d 14.  
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cour t ' s  di scr et i onar y deci s i on wi l l  be sust ai ned i f  t he cour t  

has exami ned t he r el evant  f act s of  r ecor d,  appl i ed a pr oper  

l egal  st andar d,  and r eached a concl usi on t hat  a r easonabl e j udge 

coul d r each.   Mi l l er  v.  Hanover  I ns.  Co. ,  2010 WI  75,  ¶¶29- 30,  

326 Wi s.  2d 640,  785 N. W. 2d 493.  

¶19 Anot her  met hod,  al l eged t o be appl i cabl e her e,  i s  t he 

st andar d of  r evi ew f or  a gui l t y or  no cont est  pl ea est abl i shed 

under  St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .   

Under  Banger t ,  we est abl i shed an appr oach f or  pl ea wi t hdr awal s  

wher eby a def endant  may shi f t  t he bur den of  pr oof  t o t he St at e 

when:   ( 1)  t he def endant  can poi nt  t o a pl ea col l oquy def i c i ency 

evi dent  i n t he pl ea col l oquy t r anscr i pt ,  and ( 2)  t he def endant  

al l eges t hat  he di d not  know or  under st and t he i nf or mat i on t hat  

shoul d have been pr ovi ded i n t he col l oquy.   I d.  at  274–75;  see 

Hampt on,  274 Wi s.  2d 379,  ¶46.   When a def endant  i s abl e t o make 

such a showi ng,  t he bur den t hen shi f t s t o t he St at e t o show by 

cl ear  and convi nci ng evi dence t hat  t he def endant ' s pl ea was made 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   Banger t ,  131 Wi s.  2d 

at  275.   Addi t i onal l y,  wher e a def endant  makes such a showi ng,  a 

r evi ewi ng cour t  consi der s t he suf f i c i ency of  t he col l oquy and 

t he necessi t y of  an evi dent i ar y hear i ng as quest i ons of  l aw,  

subj ect  t o i ndependent  r evi ew,  but  benef i t i ng f r om t he 

di scussi ons of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   See 

St at e v.  Hoppe,  2009 WI  41,  ¶17,  317 Wi s.  2d 161,  765 N. W. 2d 

794.  

¶20 We concl ude t hat  t he mor e br oadl y appl i cabl e Bent l ey-

t ype pl ea wi t hdr awal  st andar d of  r evi ew i s appr opr i at e her e.   I n 
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so concl udi ng,  we al so hol d t hat  Banger t ' s  bur den shi f t i ng 

pr ocedur e i s not  appl i cabl e under  t hese ci r cumst ances because 

t he Banger t  pr ocedur e i s pr edi cat ed on a def endant  maki ng " a 

poi nt ed showi ng"  of  an er r or  i n t he pl ea col l oquy by r ef er ence 

t o t he pl ea col l oquy t r anscr i pt . 7  See Hampt on,  274 Wi s.  2d 379,  

¶46.   Because Negr et e has made no such showi ng,  Banger t ' s  bur den 

shi f t i ng pr ocedur e i s i nappl i cabl e.    

¶21 Accor di ngl y,  i n appl y i ng t he Bent l ey- t ype st andar d of  

r evi ew,  we i ndependent l y r evi ew whet her  Negr et e' s mot i on al l eges 

suf f i c i ent  f act s t hat ,  i f  t r ue,  woul d ent i t l e hi m t o wi t hdr aw 

hi s pl ea.   Addi t i onal l y,  because we concl ude t hat  Negr et e' s 

mot i on di d not  al l ege suf f i c i ent  f act s t o ent i t l e hi m t o r el i ef ,  

we r evi ew t he ci r cui t  cour t ' s  deci s i on t o deny hi s mot i on under  

an er r oneous exer ci se of  di scr et i on st andar d.  

B.   Wi sconsi n St at .  § 971. 08( 2)  

¶22 To det er mi ne what  a def endant  must  al l ege i n a mot i on 

t o wi t hdr aw a gui l t y pl ea under  Wi s.  St at .  § 971. 08( 2) ,  we 

exami ne t he l anguage of  t he st at ut e:  

 I f  a cour t  f ai l s  t o advi se a def endant  as 
r equi r ed by sub.  ( 1) ( c)  and a def endant  l at er  shows 
t hat  t he pl ea i s l i kel y t o r esul t  i n t he def endant ' s 
depor t at i on,  excl usi on f r om admi ssi on t o t hi s count r y 
or  deni al  of  nat ur al i zat i on,  t he cour t  on t he 

                                                 
7 We di scuss our  r easoni ng f or  t hi s concl usi on i n gr eat er  

dept h i n Sect i on I I . C. ,  bel ow,  wher e we addr ess t he appl i cabl e 
pl eadi ng st andar d f or  mot i ons t o wi t hdr aw under  Wi s.  St at .  
§ 971. 08( 2)  wher e t he pl ea hear i ng t r anscr i pt  i s  unavai l abl e.   
I n t hat  sect i on,  we exami ne t he r at i onal e under l y i ng Banger t ' s  
bur den shi f t i ng pr ocedur e and di scuss why such r at i onal e i s 
unavai l i ng wher e a def endant  does not  poi nt  t o an er r or  i n t he 
pl ea hear i ng t r anscr i pt .  
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def endant ' s mot i on shal l  vacat e any appl i cabl e 
j udgment  agai nst  t he def endant  and per mi t  t he 
def endant  t o wi t hdr aw t he pl ea and ent er  anot her  pl ea.  

¶23 The st at ut or y l anguage i s c l ear .   As we r ecogni zed i n 

Douangmal a,  253 Wi s.  2d 173,  ¶¶23–25,  wher e a def endant ' s mot i on 

est abl i shes t hat  a cour t  f ai l ed t o pr oper l y advi se t he def endant  

of  t he pot ent i al  i mmi gr at i on consequences of  hi s pl ea,  t he 

def endant  may wi t hdr aw hi s pl ea and ent er  a new pl ea,  wi t hout  

r egar d t o whet her  he was ot her wi se awar e of  such consequences.   

To empl oy Wi s.  St at .  § 971. 08( 2)  t o wi t hdr aw hi s  pl ea,  however ,  

t he def endant ' s mot i on must  f i r st  al l ege t wo f act s:   ( 1)  t hat  

t he c i r cui t  cour t  " f ai l [ ed]  t o advi se [ t he]  def endant  [ of  t he 

depor t at i on consequences of  t he def endant ' s pl ea]  as r equi r ed by 

[ § 971. 08( 1) ( c) ] " ;  and ( 2)  t hat  t he def endant ' s " pl ea i s l i kel y 

t o r esul t  i n t he def endant ' s depor t at i on,  excl usi on f r om 

admi ssi on t o t hi s count r y[ , ]  or  deni al  of  nat ur al i zat i on. "   Wi s.  

St at .  § 971. 08( 2) ;  see al so Cody Har r i s,  Comment ,  A Pr obl em of  

Pr oof :  How Rout i ne Dest r uct i on of  Cour t  Recor ds Rout i nel y 

Dest r oys a St at ut or y Remedy,  59 St an.  L.  Rev.  1791,  1802 ( 2007)  

( di scussi ng Peopl e v.  Tot ar i ,  50 P. 3d 781,  785- 86 ( Cal .  2002) ) ,  

est abl i shi ng si mi l ar  pl eadi ng r equi r ement s f or  a mot i on t o 

wi t hdr aw a gui l t y or  no cont est  pl ea t o avoi d depor t at i on 

consequences of  t he pl ea) .  

¶24 Fi r st ,  Wi s.  St at .  § 971. 08( 2)  r equi r es a def endant  t o 

al l ege t hat  t he pl ea- accept i ng cour t  " f ai l [ ed]  t o advi se [ t he]  

def endant  as r equi r ed by [ § 971. 08( 1) ( c) ] . "   Ther ef or e,  a 

def endant  must  af f i r mat i vel y asser t  t hat  t he pl ea- accept i ng 

cour t  di d not  t el l  t he def endant  of  t he pot ent i al  i mmi gr at i on 
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consequences of  hi s pl ea.   See § 971. 08( 2) .   A def endant ' s 

al l egat i on t hat  he does not  r ecal l  whet her  t he j udge t ol d hi m of  

t he pot ent i al  i mmi gr at i on consequences of  hi s pl ea,  or  t hat  i t  

i s  possi bl e t hat  t he j udge mi ght  have f ai l ed t o do so,  does not  

al l ege f act s t hat ,  i f  t r ue,  woul d ent i t l e t he def endant  t o 

r el i ef .   See Hampt on,  274 Wi s.  2d 379,  ¶55.  

¶25 Such i nconcl usi ve asser t i ons as " I  do not  r ecal l "  wi l l  

not  suppor t  pl ea wi t hdr awal  because t he t r ut h or  f al s i t y of  t he 

def endant ' s st at ement  has no bear i ng on whet her  t he cour t  

act ual l y advi sed t he def endant  of  t he pot ent i al  i mmi gr at i on 

consequences of  t he pl ea.   Whet her  t he def endant  r emember s bei ng 

t ol d i s not  t he oper at i ve f act  upon whi ch t he r i ght  of  

wi t hdr awal  under  Wi s.  St at .  § 971. 08( 2)  i s based;  r at her ,  t he 

oper at i ve f act  i s  whet her  t he j udge f ul f i l l ed t he st at ut or y 

r equi r ement .   Consequent l y,  i f  t he def endant  does not  al l ege 

t hat  t he cour t  di d not  t el l  hi m of  t he pot ent i al  i mmi gr at i on 

consequences of  hi s pl ea,  t he def endant  has not  met  t he f i r st  

el ement  of  § 971. 08( 2) ,  and hi s mot i on t o wi t hdr aw may be deni ed 

wi t hout  an evi dent i ar y hear i ng.   See Al l en,  274 Wi s.  2d 568,  ¶9.  

¶26 The second al l egat i on t hat  a def endant  must  make when 

seeki ng t o wi t hdr aw a gui l t y or  no cont est  pl ea under  Wi s.  St at .  

§ 971. 08( 2)  i s t hat  t he pl ea " i s l i kel y t o r esul t  i n t he 

def endant ' s depor t at i on,  excl usi on f r om admi ssi on t o t hi s 

count r y[ , ]  or  deni al  of  nat ur al i zat i on. "   Thi s r equi r es t hat  t he 

def endant  al l ege f act s demonst r at i ng a causal  nexus bet ween t he 

ent r y of  t he gui l t y or  no cont est  pl ea at  i ssue and t he f eder al  

gover nment ' s l i kel y i nst i t ut i on of  adver se i mmi gr at i on act i ons 
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consi st ent  wi t h § 971. 08( 1) ( c) .   Bar e al l egat i ons of  possi bl e 

depor t at i on ar e i nsuf f i c i ent .  

¶27 The i mmi gr at i on consequences f l owi ng f r om a gui l t y or  

no cont est  pl ea ar e t i ed t o f eder al  l aw.   See Andr ew Moor e,  

Cr i mi nal  Depor t at i on,  Post - Convi ct i on Rel i ef  and t he Lost  Cause 

of  Uni f or mi t y,  22 Geo.  I mmi gr .  L. J.  665,  667–77 ( 2008) .   

Accor di ngl y,  t o sat i sf y Wi s.  St at .  § 971. 08( 2) ' s  " l i kel i hood"  of  

i mmi gr at i on consequences r equi r ement ,  a def endant  may al l ege 

t hat :   ( 1)  t he def endant  pl eaded gui l t y or  no cont est  t o a cr i me 

f or  whi ch i mmi gr at i on consequences ar e pr ovi ded under  f eder al  

l aw;  and ( 2)  because of  hi s pl ea,  t he f eder al  gover nment  has 

mani f est ed i t s i nt ent  t o i nst i t ut e one of  t he i mmi gr at i on 

consequences l i s t ed i n § 971. 08( 2) ,  as t o t he def endant . 8  As 

                                                 
8 Mor e speci f i cal l y,  i f  a def endant  chooses t o est abl i sh 

t hat  t he cr i me t o whi ch t he def endant  pl eaded i s  one f or  whi ch 
t he def endant  woul d have been subj ect  t o pot ent i al l y  adver se 
i mmi gr at i on consequences under  cont r ol l i ng f eder al  l aw,  t he 
def endant  shoul d c i t e t he f eder al  l aw upon whi ch r el i ance i s 
pl aced.   For  exampl e,  under  f eder al  l aw,  8 U. S. C.  § 1227 ( 2006)  
del i neat es numer ous cat egor i es of  al i ens who ar e pot ent i al l y 
depor t abl e.   Rel evant  t o mot i ons under  Wi s.  St at .  § 971. 08( 2)  i s 
t he f eder al  st at ut e pr ovi di ng t hat  " [ a] ny al i en who i s convi ct ed 
of  an aggr avat ed f el ony at  any t i me af t er  admi ssi on i s 
depor t abl e. "   8 U. S. C.  § 1227( a) ( 2) ( A) ( i i i ) .   See St at e v.  
Baeza,  174 Wi s.  2d 118,  127,  496 N. W. 2d 233 ( Ct .  App.  1993) .  

I n addi t i on,  i n such a mot i on,  a def endant  shoul d al l ege 
t hat  t he f eder al  gover nment  has conveyed i t s i nt ent  t o i mpose 
one of  t he enumer at ed i mmi gr at i on consequences set  out  i n Wi s.  
St at .  § 971. 08( 2) .   Thi s r equi r ed nexus bet ween t he cr i me t o 
whi ch a pl ea was made and adver se i mmi gr at i on consequences can 
be demonst r at ed by al l egi ng f act s t hat  show t hat ,  because of  hi s 
pl ea,  t he def endant  has become subj ect  t o depor t at i on 
pr oceedi ngs,  has been excl uded f r om admi ssi on t o t he count r y,  or  
has been deni ed nat ur al i zat i on.  
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al t er nat i ves,  a def endant  may submi t  some wr i t t en not i f i cat i on 

t hat  t he def endant  has r ecei ved f r om a f eder al  agent  t hat  

i mpor t s adver se i mmi gr at i on consequences because of  t he pl ea 

t hat  was ent er ed;  or ,  a def endant  may nar r at e ver bal  

communi cat i ons t hat  t he def endant  has had wi t h a f eder al  agent  

advi s i ng t hat  adver se i mmi gr at i on consequences wer e l i kel y and 

t hat  such consequences wer e t i ed t o t he cr i me f or  whi ch t he pl ea 

was ent er ed.    

¶28 To summar i ze,  under  t he appl i cabl e pl eadi ng st andar ds 

f or  mot i ons t o wi t hdr aw gui l t y or  no cont est  pl eas under  Wi s.  

St at .  § 971. 08( 2)  wher e t he pl ea hear i ng t r anscr i pt  i s 

unavai l abl e,  a def endant  must  al l ege suf f i c i ent  f act s t hat ,  i f  

t r ue,  woul d demonst r at e sat i sf act i on of  t he st at ut e' s t wo 

r equi r ement s.   A def endant  must  al l ege t hat  t he cour t  di d not  

t el l  t he def endant  of  t he i mmi gr at i on consequences of  hi s pl ea 

and t hat  ent r y of  t he pl ea i s l i kel y t o r esul t  i n one of  t he 

consequences enumer at ed i n § 971. 08( 2) .   However ,  i f  t he r ecor d 

concl usi vel y demonst r at es t hat  t he def endant  i s not  ent i t l ed t o 

r el i ef ,  no hear i ng i s r equi r ed;  or ,  i f  t he def endant  does not  

al l ege suf f i c i ent  f act s t hat ,  i f  t r ue,  woul d ent i t l e t he 

def endant  t o r el i ef ,  t he c i r cui t  cour t  i s  wi t hi n i t s di scr et i on 

t o deny t he def endant ' s mot i on wi t hout  hol di ng an evi dent i ar y 

hear i ng.   See St at e v.  Bal l i et t e,  2011 WI  79,  ¶18,  336 Wi s.  2d 

358,  805 N. W. 2d 334.  

C.   Appl i cabi l i t y  of  Bent l ey- t ype St andar d 

¶29 Acknowl edgi ng t hat  al l egat i ons of  a def ect i ve pl ea 

col l oquy ar e t ypi cal l y subj ect  t o anal ysi s under  Banger t ,  we 
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br i ef l y di scuss our  r at i onal e f or  appl y i ng a Bent l ey- t ype 

pl eadi ng r equi r ement  t o t he c i r cumst ances of  t hi s case.   Fi r st ,  

t he Bent l ey- t ype pl eadi ng st andar d embodi es t he gener al  r ul e 

t hat  a def endant  seeki ng t o wi t hdr aw a gui l t y or  no cont est  pl ea 

af t er  sent enci ng must  pr ove mani f est  i nj ust i ce by c l ear  and 

convi nci ng evi dence.   See Banger t ,  131 Wi s.  2d at  283;  Hampt on,  

274 Wi s.  2d 379,  ¶60.   Accor di ngl y,  t he Bent l ey- t ype,  mani f est -

i nj ust i ce- by- cl ear - and- convi nci ng- evi dence st andar d i s t he 

st ar t i ng poi nt  f r om whi ch we may det er mi ne whet her  any ot her  

pl eadi ng st andar ds appl y.   

¶30 As an al t er nat i ve pl eadi ng st andar d f or  mot i ons t o 

wi t hdr aw gui l t y or  no cont est  pl eas,  Banger t  cont empl at ed a 

shi f t  i n t he bur den of  pr oof  f r om t he def endant  t o t he St at e 

based upon a showi ng of  a def i c i ency i n t he pl ea col l oquy 

t r anscr i pt .   See Banger t ,  131 Wi s.  2d at  274–75.   As we have 

st at ed,  t he necessar y showi ng r equi r es a def endant  t o poi nt  t o 

speci f i c  def i c i enci es evi dent  on t he f ace of  t he pl ea col l oquy 

t r anscr i pt .   See Hampt on,  274 Wi s.  2d 379,  ¶51 ( Banger t  anal ysi s 

i s " conf i ned t o al l eged def ect s i n t he r ecor d of  t he pl ea 

col l oquy" ) .   I n addi t i on,  a def endant ' s mot i on must  al l ege t hat  

he di d not  know or  under st and t he i nf or mat i on t hat  shoul d have 

been pr esent ed at  t he pl ea hear i ng.   St at e v.  Br own,  2006 WI  

100,  ¶36,  293 Wi s.  2d 594,  716 N. W. 2d 906.   Once t he def endant  

sat i sf i es Banger t ' s  pr el i mi nar y r equi r ement s,  t he bur den t hen 

shi f t s t o t he St at e t o show by cl ear  and convi nci ng evi dence at  

an evi dent i ar y hear i ng t hat ,  not wi t hst andi ng t he col l oquy 
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def i c i enci es,  t he def endant ' s pl ea was ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .   Hampt on,  274 Wi s.  2d 379,  ¶46.  

¶31 Wher e t he t r anscr i pt  of  t he pl ea hear i ng i s 

unavai l abl e,  however ,  Banger t ' s  bur den shi f t i ng pr ocedur e does 

not  appl y,  because:   ( 1)  t he def endant  wi l l  not  be abl e t o make 

t he r equi s i t e showi ng f r om t he t r anscr i pt  t hat  t he c i r cui t  cour t  

er r ed i n t he pl ea col l oquy,  and ( 2)  t he r at i onal e under l y i ng 

Banger t ' s  bur den shi f t i ng r ul e does not  suppor t  ext endi ng t hat  

r ul e t o s i t uat i ons wher e a v i ol at i on i s not  evi dent  f r om t he 

t r anscr i pt .   I nst ead,  t he pol i cy of  f i nal i t y counsel s t hat  a 

par t y seeki ng t o di sr upt  a f i nal  j udgment  by wi t hdr awi ng hi s 

pl ea must  f i r st  al l ege f act s whi ch,  i f  t r ue,  demonst r at e t hat  

mani f est  i nj ust i ce has occur r ed and t hat  r el i ef  i s  t her ef or e 

war r ant ed. 9  See Bal l i et t e,  336 Wi s.  2d 358,  ¶¶57–58;  see al so 

St at e v.  Er nst ,  2005 WI  107,  ¶25,  283 Wi s.  2d 300,  699 N. W. 2d 92 

( " Any cl ai m of  a v i ol at i on on a col l at er al  at t ack t hat  does not  

det ai l  such f act s wi l l  f ai l . " ) .    

¶32 Fi r st ,  pr act i cal l y speaki ng,  wher e t her e i s no 

t r anscr i pt  of  t he pl ea col l oquy,  t he showi ng r equi r ed under  

Banger t ,  r el y i ng on evi dence i n a t r anscr i pt  of  def ect s i n t he 

pl ea col l oquy,  s i mpl y cannot  be made.   See Bal l i et t e,  336 

Wi s.  2d 358,  ¶57.  Second,  and mor e f undament al l y,  t he r at i onal e 

under l y i ng Banger t ' s  l ow st andar d f or  bur den shi f t i ng——t hat  t he 

St at e can avoi d such bur den by ensur i ng t hat  t he c i r cui t  cour t  

                                                 
9 Her e,  t he l egi s l at ur e has ef f ect i vel y pr ovi ded t hat  

" mani f est  i nj ust i ce"  i s est abl i shed by sat i sf y i ng t he el ement s 
of  Wi s.  St at .  § 971. 08( 2) .  
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compl i es wi t h t he col l oquy r equi r ement s——r i ngs hol l ow,  because 

t her e i s no evi dence i n t he r ecor d t hat  t he cour t  di d not  

compl y.   See Hampt on,  274 Wi s.  2d 379,  ¶51.   Wi t hout  l i nki ng t he 

shi f t  of  t he bur den of  pr oof  t o a showi ng of  er r or  evi dent  on 

t he f ace of  t he t r anscr i pt ,  we woul d i gnor e t he gener al  r ul e 

t hat  a def endant  seeki ng t o wi t hdr aw hi s pl ea r et ai ns t he bur den 

of  pr ovi ng hi s c l ai m by c l ear  and convi nci ng evi dence.   See i d. ,  

¶¶60,  63–64.  

¶33 Accor di ngl y,  wher e a def endant  i s unabl e t o poi nt  t o a 

def ect  evi dent  on t he f ace of  a pl ea col l oquy t r anscr i pt  because 

such t r anscr i pt  i s  unavai l abl e,  t he mor e appr opr i at e r evi ew of  a 

mot i on t o wi t hdr aw a gui l t y or  no cont est  pl ea under  Wi s.  St at .  

§ 971. 08( 2)  i s t hat  set  f or t h i n Bent l ey,  201 Wi s.  2d at  310. 10  

Al l egat i ons t hat  ar e " l ess suscept i bl e t o obj ect i ve conf i r mat i on 

i n t he r ecor d"  ar e par t i cul ar l y sui t ed t o a Bent l ey- t ype 

                                                 
10 I ndeed,  t hi s st andar d l ar gel y cor r esponds t o t he gener al  

st at ut or y r equi r ement  f or  par t i cul ar i t y i n mot i on pl eadi ng.   See 
Wi s.  St at .  § 971. 30( 2) ( c) .  
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anal ysi s, 11 because t he def endant  i s r equi r ed t o al l ege 

par t i cul ar  f act s t hat  woul d ent i t l e t he def endant  t o r el i ef  

bef or e t he cour t  i s  obl i gat ed t o hol d an evi dent i ar y hear i ng on 

t he mot i on.   See Hampt on,  274 Wi s.  2d 379,  ¶51.   Ther ef or e,  a 

def endant  seeki ng r el i ef  under  § 971. 08( 2)  must  al l ege 

suf f i c i ent  f act s i n hi s mot i on t hat ,  i f  t r ue,  woul d demonst r at e 

t hat  t he pl ea- accept i ng cour t  f ai l ed t o t el l  t he def endant  of  

t he pot ent i al  i mmi gr at i on consequences of  hi s pl ea,  and t hat  t he 

                                                 
11 The Bent l ey- t ype st andar d has been char act er i zed,  by 

r ef er ence t o Banger t ,  as appl y i ng t o er r or s i n t he pl eadi ng 
pr ocess " ext r i nsi c t o t he pl ea col l oquy, "  such as i nef f ect i ve 
assi st ance of  counsel .   See,  e. g. ,  St at e v.  Howel l ,  2007 WI  75,  
¶74,  301 Wi s.  2d 350,  734 N. W. 2d 48.   Al t hough t hi s di st i nct i on 
bet ween mat t er s wi t hi n t he pl ea col l oquy and mat t er s ext r i nsi c  
t o t he col l oquy of t en pr ovi des suf f i c i ent  gui dance,  t he 
di st i nct i on depar t s f r om Banger t ' s  or i gi nal  hol di ng and i s 
t her ef or e not  ent i r el y accur at e.   Because Banger t  pr ovi ded a 
met hod by whi ch def endant s coul d shi f t  t he bur den of  pr oof  t o 
t he St at e when t he def endant  coul d show f r om t he f ace of  t he 
t r anscr i pt  t hat  t he c i r cui t  cour t  had er r ed i n t he pl ea col l oquy 
and t hat  he di d not  under st and t he i nf or mat i on t hat  shoul d have 
been pr ovi ded,  we now r eaf f i r m t hat  wher e a def endant  i s not  
abl e t o make such a showi ng under  Banger t ,  t he def endant  may 
nonet hel ess avai l  hi msel f  of  t he Bent l ey- t ype pr ocedur e t o pr ove 
t hat  he i s ent i t l ed t o wi t hdr aw hi s gui l t y or  no cont est  pl ea.   
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def endant ' s pl ea i s l i kel y t o r esul t  i n adver se i mmi gr at i on 

consequences. 12   

D.   Appl i cat i on 

¶34 Havi ng set  f or t h t he appl i cabl e pl eadi ng r equi r ement s 

f or  mot i ons t o wi t hdr aw a pl ea of  gui l t y or  no cont est  under  

Wi s.  St at .  § 971. 08( 2)  wher e t he pl ea hear i ng t r anscr i pt  i s  

unavai l abl e,  we t ur n t o t he appl i cat i on of  t hat  st andar d t o 

Negr et e' s mot i on.   We concl ude t hat  under  t he appl i cabl e 

Bent l ey- t ype r evi ew,  Negr et e' s mot i on does not  set  f or t h 

suf f i c i ent ,  nonconcl usor y f act s t hat ,  i f  t r ue,  woul d ent i t l e hi m 

t o r el i ef .   See Al l en,  274 Wi s.  2d 568,  ¶9.    

¶35 Wi t h r egar d t o t he f i r st  pl eadi ng r equi r ement  under  

Wi s.  St at .  § 971. 08( 2) ,  t hat  t he c i r cui t  cour t  di d not  t el l  

Negr et e of  t he i mmi gr at i on consequences of  hi s  pl ea,  Negr et e 

al l eges i n hi s mot i on t hat  " t he cour t  di d not  i nf or m Negr et e,  on 

t he r ecor d,  of  t he i mmi gr at i on consequences of  hi s gui l t y pl ea. "   

However ,  Negr et e' s af f i davi t ,  f i l ed s i mul t aneousl y wi t h hi s 

                                                 
12 Our  deci s i on i n t hi s case i s not  af f ect ed by Padi l l a v.  

Kent ucky,  130 S.  Ct .  1473 ( 2010) .   Fi r st ,  Padi l l a hel d t hat  a 
def ense at t or ney' s f ai l ur e t o pr oper l y i nf or m hi s c l i ent  of  
pot ent i al  i mmi gr at i on consequences may const i t ut e def i c i ent  
per f or mance under  t he Si xt h Amendment .   I d.  at  1483–84.   Her e,  
Negr et e does not  al l ege t hat  counsel ' s per f or mance was 
def i c i ent .   Second,  and mor e t o t he poi nt ,  by enact i ng Wi s.  
St at .  § 971. 08( 1) ( c)  & ( 2) ,  Wi sconsi n codi f i ed t he pr ot ect i ons 
cont empl at ed i n Padi l l a,  but  pl aced t he dut y t o war n on t he 
ci r cui t  cour t ,  r at her  t han sol el y on t he at t or ney.   Accor di ngl y,  
because t he r i ght  at  i ssue her e,  § 971. 08( 1) ( c) ' s r i ght  t o be 
i nf or med of  t he i mmi gr at i on consequences of  a gui l t y or  no 
cont est  pl ea,  i s a cour t - or i ent ed,  st at ut or i l y  pr ot ect ed r i ght ,  
our  anal ysi s i s di st i nct  f r om t hat  of  Padi l l a.  
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mot i on,  al l eges t hat  Negr et e " do[ es]  not  r ecal l "  whet her  he 

r ecei ved t he necessar y war ni ng.   We have r ecogni zed t hat  

evi dent i ar y f act s st at ed i n an af f i davi t  suppl ant  al l egat i ons i n 

a pl eadi ng.   Mout r y v.  Am.  Mut .  Li ab.  I ns.  Co. ,  35 Wi s.  2d 652,  

659,  151 N. W. 2d 630 ( 1967) .   Ther ef or e,  Negr et e' s mot i on,  when 

t aken t oget her  wi t h hi s af f i davi t ,  f ai l s  t o sat i sf y t he f i r st  

r equi r ement  of  § 971. 08( 2) . 13 

¶36 The second pl eadi ng r equi r ement  f or  mot i ons under  Wi s.  

St at .  § 971. 08( 2)  i s t hat  a def endant  must  al l ege t hat  t he pl ea 

at  i ssue " i s l i kel y t o r esul t "  i n one of  t he enumer at ed 

i mmi gr at i on consequences.   To t hi s end,  Negr et e' s mot i on st at es 

t he of f ense f or  whi ch he ent er ed t he pl ea ( " second degr ee sexual  

assaul t  of  a chi l d" )  and al l eges t hat  " Negr et e i s now t he 

subj ect  of  depor t at i on pr oceedi ngs. "   These bar e al l egat i ons ar e 

i nsuf f i c i ent  t o demonst r at e t hat  Negr et e' s " pl ea i s l i kel y t o 

r esul t  i n [ hi s]  depor t at i on. "   See Xi ong v.  I NS,  173 F. 3d 601,  

604- 08 ( 7t h Ci r .  1999) .  

¶37 To compl y wi t h t he Bent l ey- t ype pl eadi ng st andar d i n 

t he cont ext  of  Wi s.  St at .  § 971. 08( 2) ,  a def endant  may set  f or t h 

t he cr i me of  convi ct i on,  t he appl i cabl e f eder al  st at ut es 

est abl i shi ng hi s pot ent i al  depor t abi l i t y ,  and t hose f act s 

                                                 
13 By f ai l i ng t o sat i sf y one of  t he r equi r ement s of  Wi s.  

St at .  § 971. 08( 2) ,  Negr et e has f ai l ed t o demonst r at e t hat  he i s  
ent i t l ed t o r el i ef  as a mat t er  of  l aw.   We nonet hel ess exami ne 
Negr et e' s mot i on under  § 971. 08( 2) ' s second r equi r ement  t o 
pr ovi de gui dance f or  def endant s seeki ng r el i ef  i n t he f ut ur e 
under  t hat  sect i on,  and t o pr ovi de suppor t  f or  our  concl usi on 
t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on i n 
denyi ng Negr et e' s mot i on.  
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admi t t ed i n hi s pl ea t hat  br i ng hi s cr i me wi t hi n t he f eder al  

st at ut es.   I n so doi ng,  a def endant  may submi t  some wr i t t en 

not i f i cat i on t hat  t he def endant  has r ecei ved f r om a f eder al  

agent  t hat  i mpor t s adver se i mmi gr at i on consequences because of  

t he pl ea t hat  was ent er ed;  or ,  a def endant  may nar r at e ver bal  

communi cat i ons t hat  t he def endant  has had wi t h a f eder al  agent  

advi s i ng t hat  adver se i mmi gr at i on consequences wer e l i kel y and 

t hat  such consequences wer e t i ed t o t he cr i me f or  whi ch t he pl ea 

was ent er ed.   A def endant ' s mot i on shoul d not  r equi r e t he 

c i r cui t  cour t  or  a r evi ewi ng cour t  t o specul at e about  t he 

f act ual  basi s f or  t he r equi s i t e nexus.    

¶38 Accor di ngl y,  we concl ude t hat  Negr et e' s mot i on f ai l s 

t o al l ege f act s suf f i c i ent  t o ent i t l e hi m t o r el i ef  because he 

has not  sat i sf i ed t he t wo necessar y r equi r ement s of  Wi s.  St at .  

§ 971. 08( 2) .   Ther ef or e,  under  t he f i r st  st ep of  t he Bent l ey-

t ype anal ysi s,  we concl ude t hat  Negr et e i s not  ent i t l ed t o 

r el i ef  as a mat t er  of  l aw.  

¶39 We now t ur n t o t he second st ep of  t he Bent l ey- t ype 

anal ysi s;  t hat  i s ,  whet her  t he c i r cui t  cour t  pr oper l y exer ci sed 

i t s di scr et i on i n denyi ng Negr et e' s mot i on.   Her e,  t he c i r cui t  

cour t  exami ned Negr et e' s mot i on as t he par t i es had f r amed t he 

i ssue,  under  t he har ml ess er r or  anal ysi s;  speci f i cal l y,  t he 

cour t  concl uded t hat  under  Lagundoye,  har ml ess er r or  appl i ed t o 

Negr et e' s 1992 pl ea.   Consequent l y,  al t hough t he ci r cui t  cour t  

appl i ed a pr oper  l egal  st andar d,  i t  cannot  be sai d t hat  t he 

c i r cui t  cour t  exer ci sed i t s di scr et i on under  i dent i cal  l egal  

st andar ds as t hose set  f or t h her ei n.  
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¶40 Not hi ng i n our  anal ysi s,  however ,  suggest s t hat  

Lagundoye i s no l onger  good l aw;  accor di ngl y,  we woul d be 

mi st aken t o say t hat  t he c i r cui t  cour t  appl i ed an er r oneous 

l egal  st andar d.   Rat her ,  t he cour t  exami ned t he r el evant  f act s,  

appl i ed a pr oper  l egal  st andar d,  and r eached a r easonabl e 

concl usi on.   See Mi l l er ,  326 Wi s.  2d 640,  ¶¶29- 30.   We concl ude,  

t her ef or e,  t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on i n denyi ng Negr et e' s mot i on.  

I I I .   CONCLUSI ON 

¶41 We concl ude t hat  Negr et e' s al l egat i ons ar e 

i nsuf f i c i ent  t o war r ant  an evi dent i ar y hear i ng.   Wher e a 

def endant  seeks t o wi t hdr aw a gui l t y pl ea under  Wi s.  St at .  

§ 971. 08( 2) ,  but  t her e i s no t r anscr i pt  of  t he pl ea hear i ng,  t he 

pl eadi ng r equi r ement s f or  such mot i ons ar e t hose set  f or t h i n 

Bent l ey,  201 Wi s.  2d at  310.   Under  t he appl i cabl e Bent l ey- t ype 

st andar d,  Negr et e' s af f i davi t  has not  al l eged suf f i c i ent  f act s 

t hat ,  i f  t r ue,  woul d ent i t l e hi m t o wi t hdr aw hi s gui l t y pl ea.   

Speci f i cal l y,  Negr et e has f ai l ed t o suf f i c i ent l y  al l ege t hat  t he 

pl ea- accept i ng cour t  di d not  t el l  hi m of  t he pot ent i al  

i mmi gr at i on consequences of  hi s pl ea.   I n addi t i on,  hi s mot i on 

f ai l s t o al l ege suf f i c i ent  f act s demonst r at i ng a causal  nexus 

bet ween hi s gui l t y pl ea and t he l i kel i hood of  any i mmi gr at i on 

consequences.   Ther ef or e,  Negr et e' s mot i on t o wi t hdr aw hi s 

gui l t y pl ea under  § 971. 08( 2)  was pr oper l y deni ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.   
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¶42 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Wi sconsi n 

St at .  § 971. 08( 2)  pr ovi des r emedi es when a c i r cui t  cour t  f ai l s  

t o gi ve a def endant  t he war ni ngs about  t he i mmi gr at i on 

consequences r esul t i ng f r om a gui l t y or  no cont est  pl ea. 1  I t  

pr ovi des,  i n r el evant  par t ,  as f ol l ows:   

I f  a cour t  f ai l s  t o advi se a def endant  as r equi r ed by 
sub.  ( 1) ( c)  and a def endant  l at er  shows t hat  t he pl ea 
i s l i kel y t o r esul t  i n t he def endant ' s depor t at i on,  
excl usi on f r om admi ssi on t o t hi s count r y or  deni al  of  
nat ur al i zat i on,  t he cour t  on t he def endant ' s mot i on 
shal l  vacat e any appl i cabl e j udgment  agai nst  t he 
def endant  and per mi t  t he def endant  t o wi t hdr aw t he 
pl ea and ent er  anot her  pl ea.  ( Emphases added. )  

¶43 At  one poi nt ,  t he maj or i t y r eci t es t hese l egi s l at i ve 

pl eadi ng r equi r ement s cor r ect l y.   The maj or i t y  expl ai ns t hat  t he 

def endant ' s mot i on must  al l ege:   " ( 1)  t hat  t he c i r cui t  cour t  

' f ai l [ ed]  t o advi se [ t he]  def endant  [ of  t he depor t at i on 

consequences of  t he def endant ' s pl ea]  as r equi r ed by 

[ § 971. 08( 1) ( c) ] ' ;  and ( 2)  t hat  t he def endant ' s ' pl ea i s l i kel y 

t o r esul t  i n t he def endant ' s depor t at i on,  excl usi on f r om 

                                                 
1 Wi sconsi n St at .  § 971. 08( 1) ( c)  set s f or t h as f ol l ows what  

t he c i r cui t  cour t  i s  t o st at e i n addr essi ng t he def endant  about  
i mmi gr at i on consequences:  

971. 08( 1)  Bef or e t he cour t  accept s a pl ea of  gui l t y or  
no cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

.  .  .  .  

( c)  Addr ess t he def endant  per sonal l y and advi se t he 
def endant  as f ol l ows:  " I f  you ar e not  a c i t i zen of  t he 
Uni t ed St at es of  Amer i ca,  you ar e advi sed t hat  a pl ea 
of  gui l t y or  no cont est  f or  t he of f ense wi t h whi ch you 
ar e char ged may r esul t  i n depor t at i on,  t he excl usi on 
f r om admi ssi on t o t hi s count r y or  t he deni al  or  
nat ur al i zat i on,  under  f eder al  l aw. "     
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admi ssi on t o t hi s count r y[ , ]  or  deni al  of  nat ur al i zat i on. "  

Maj or i t y op. ,  ¶23.    

¶44 Ther eaf t er  t he maj or i t y opi ni on t r ansmut es t he 

st at ut or y pl eadi ng r equi r ement s wi t hout  t he benef i t  of  br i ef s or  

ar gument  by t he St at e or  Negr et e and appl i es t hem r et r oact i vel y 

t o Negr et e.       

¶45 I  di ssent  because t he maj or i t y opi ni on i mpr oper l y 

appl i es t he f i r s t  st at ut or y pl eadi ng r equi r ement  and cr eat es a 

second,  br and- new pl eadi ng r equi r ement  f or  a mot i on t o wi t hdr aw 

a gui l t y or  no cont est  pl ea under  Wi s.  St at .  § 971. 08( 2)  when a 

c i r cui t  cour t  f ai l s  t o gi ve a def endant  t he war ni ngs.  

¶46 Wi t h r espect  t o t he f i r st  pl eadi ng r equi r ement ——al l ege 

t hat  t he c i r cui t  cour t  f ai l ed t o advi se t he def endant  of  

i mmi gr at i on consequences——t he maj or i t y ( adopt i ng t he St at e' s 

ar gument )  i gnor es and mi sconst r ues t he t hr ust  of  Negr et e' s 

mot i on and suppor t i ng af f i davi t .    

¶47 Wi t h r espect  t o t he second pl eadi ng r equi r ement ——

al l ege t hat  t he pl ea i s l i kel y t o r esul t  i n i mmi gr at i on 

consequences——t he maj or i t y devi at es f r om t he t ext  of  t he st at ut e 

and set s f or t h sever al  pl eadi ng r equi r ement s not  i n t he t ext  of  

t he st at ut e.   These new- f or - 2012- j udi c i al l y- cr eat ed pl eadi ng 

r equi r ement s,  not  gr ounded i n t he t ext  of  t he st at ut e and not  

br i ef ed or  ar gued by t he St at e or  Negr et e,  ar e t hen unf ai r l y 
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appl i ed r et r oact i vel y t o Negr et e' s mot i on f i l ed i n 2010.   

Maj or i t y op. ,  ¶3. 2 

¶48 The maj or i t y ' s appl i cat i on of  bot h st at ut or y pl eadi ng 

r equi r ement s i s i ncr edi bl y unj ust  t o t he def endant .   I n al l  

cont ext s,  cour t s  shoul d st r i ve t o r emove t echni cal  obst acl es and 

enabl e par t i es t o l i t i gat e t hei r  c l ai ms on t he mer i t s.   But  i n 

t he cont ext  of  t he pr esent  case,  wi t h i t s dr amat i c consequences 

t o Negr et e,  t he cour t  shoul d be par t i cul ar l y concer ned wi t h 

ensur i ng t hat  bot h Negr et e and t he St at e have a f ai r  oppor t uni t y 

t o make t hei r  c l ai ms.   As t he Uni t ed St at es Supr eme Cour t  

r ecent l y r ecogni zed,  " changes t o our  i mmi gr at i on l aw have 

dr amat i cal l y r ai sed t he st akes of  a nonci t i zen' s cr i mi nal  

convi ct i on.  .  .  .  [ D] epor t at i on i s an i nt egr al  par t ——i ndeed,  

somet i mes t he most  i mpor t ant  par t ——of  t he penal t y t hat  may be 

i mposed on nonci t i zen def endant s who pl ead gui l t y t o speci f i ed 

cr i mes. " 3   

                                                 
2 I n t he c i r cui t  cour t  and cour t  of  appeal s,  t he St at e 

ar gued t hat  t he doct r i ne of  l aches pr event ed t he def endant  f r om 
seeki ng t o wi t hdr aw hi s pl ea.   The St at e abandoned t hat  ar gument  
i n t hi s cour t .   The Wi sconsi n Associ at i on of  Cr i mi nal  Def ense 
At t or neys never t hel ess f i l ed a non- par t y br i ef  addr essi ng t he 
doct r i ne of  l aches,  ar gui ng t hat  t he doct r i ne can never  appl y t o 
mot i ons under  Wi s.  St at .  § 971. 08( 2) .  

I n t he c i r cui t  cour t  and cour t  of  appeal s,  t he st at e al so 
ar gued t hat  any er r or  made by t he c i r cui t  cour t  i n t aki ng t he 
def endant ' s pl ea was har ml ess.   Bef or e t hi s cour t ,  t he st at e 
pr i mar i l y f ocuses on t he suf f i c i ency of  t he def endant ' s mot i on,  
not  on har ml ess er r or .   The ci r cui t  cour t  and cour t  of  appeal s  
deci ded t he pr esent  case on har ml ess er r or ,  not  on whet her  t he 
al l egat i ons of  t he mot i on wer e f aci al l y suf f i c i ent .   

3 Padi l l a v.  Kent ucky,  130 S.  Ct .  1473,  1480 ( 2010)  
( f oot not e omi t t ed) .  
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¶49 I nst ead,  t he maj or i t y has i mpr oper l y t r ansf or med Wi s.  

St at .  § 971. 08( 1) ( c)  and ( 2)  i nt o a " got cha"  game.   The maj or i t y 

i s out  of  st ep wi t h t he " ent i r e t enor  of  moder n l aw, "  whi ch " i s 

t o pr event  t he avoi dance of  adj udi cat i on on t he mer i t s by r esor t  

t o dependency on non- pr ej udi c i al  and non- j ur i sdi ct i onal  

t echni cal i t i es. " 4  The maj or i t y  cr eat es one r oadbl ock af t er  

anot her ,  al ways er r i ng on t he si de of  denyi ng t he def endant  t he 

mi ni mal  r emedi es of  an oppor t uni t y t o have an evi dent i ar y 

hear i ng5 or  t o r e- pl ead.     

                                                 
4 Cr uz v.  DI LHR,  81 Wi s.  2d 442,  449,  260 N. W. 2d 692 ( 1978) .  

Wi sconsi n cour t s  " ' r ej ect  t he appr oach t hat  pl eadi ng i s a 
game of  ski l l  i n whi ch one mi sst ep by counsel  may be deci s i ve t o 
t he out come .  .  .  . ' "   Canadi an Pac.  Lt d.  v.  Omar k- Pr ent i ce 
Hydr aul i cs,  I nc. ,  86 Wi s.  2d 369,  373,  272 N. W. 2d 407 ( Ct .  App.  
1978)  ( quot i ng Conl ey v.  Gi bson,  355 U. S.  41,  48 ( 1957) ) .    

See al so Wi s.  Pub.  Ser v.  Cor p.  v .  Ar by Const r . ,  2012 WI  87,  
¶36,  ___ Wi s.  2d ___,  ___ N. W. 2d ___.  

5 Such a hear i ng woul d not  be a poi nt l ess exer ci se,  al t hough 
Negr et e' s l awyer  and t he cour t  r epor t er  ar e bot h deceased.   For  
one t hi ng,  t he c i r cui t  cour t  j udge who t ook t he pl ea ( or  per haps 
anot her  j udge or  cour t  st af f  per son)  coul d t est i f y r egar di ng t he 
j udge' s pr act i ce r egar di ng t he war ni ngs r equi r ed by Wi s.  St at .  
§ 971. 08( 1) ( c) .                                            

                                                ( cont i nued)  
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¶50 I n sum,  t he maj or i t y unr easonabl y i gnor es and 

mi sconst r ues t he t hr ust  of  Negr et e' s mot i on and suppor t i ng 

af f i davi t .   I n addi t i on,  t he maj or i t y devi at es f r om t he 

st at ut or y t ext  and set s f or t h new pl eadi ng r equi r ement s not  

f ound i n Wi s.  St at .  § 971. 08( 2) .   I t  i s  ext r emel y unf ai r  f or  t he 

maj or i t y t o appl y t hese new- f or - 2012- j udi c i al l y- cr eat ed pl eadi ng 

r equi r ement s r et r oact i vel y t o Negr et e' s mot i on,  whi ch was f i l ed 

i n 2010.   

I  

¶51 Wi t h r egar d t o t he f i r st  pl eadi ng r equi r ement ,  t he 

maj or i t y concl udes t hat  Negr et e f ai l s  t o al l ege suf f i c i ent  

mat er i al  f act s t hat ,  i f  t r ue,  woul d ent i t l e hi m t o r el i ef ,  

because " Negr et e has f ai l ed t o suf f i c i ent l y al l ege t hat  t he 

                                                                                                                                                             
We know t hat  numer ous ci r cui t  cour t  j udges have not  

compl i ed wi t h t he r equi r ement s of  Wi s.  St at .  § 971. 08( 1) ( c) .  
See,  e. g. ,  St at e v.  Lagundoye,  2004 WI  4,  ¶44,  268 Wi s.  2d 77,  
674 N. W. 2d 526 ( Judge Di ane S.  Sykes and Judge El sa C.  Lamel as 
each f ai l ed t o pr ovi de t he r equi r ed war ni ngs) ;  St at e v.  
Douangmal a,  2002 WI  62,  253 Wi s.  2d 173,  646 N. W. 2d 1 ( Judge 
Donal d R.  Zui dmul der  f ai l ed t o pr ovi de t he r equi r ed war ni ngs) ;  
St at e v.  Vang,  328 Wi s.  2d 251,  789 N. W. 2d 115 ( Ct .  App.  2010)  
( Judge Mar k A.  War pi nski ,  Jr .  f ai l ed t o pr ovi de t he r equi r ed 
war ni ngs) ;  St at e v.  Shampo,  No.  03- 0162- CR,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Sept .  3,  2003)  ( Judge Thomas G.  Gr over  f ai l ed t o 
pr ovi de t he r equi r ed war ni ngs) ;  St at e v.  Gar ci a,  2000 WI  App 81,  
234 Wi s.  2d 304,  610 N. W. 2d 180 ( Judge Wi l l i am H.  Car ver  f ai l ed 
t o pr ovi de t he r equi r ed war ni ngs) ;  St at e v .  Lopez,  196 
Wi s.  2d 725,  539 N. W. 2d 700 ( Ct .  App.  1995)  ( Judge Denni s J.  
Fl ynn f ai l ed t o pr ovi de r equi r ed war ni ngs) ;  St at e v.  I ssa,  186 
Wi s.  2d 199,  519 N. W. 2d 741 ( Ct .  App.  1994)  ( Judge Vi ct or  Mani on 
f ai l ed t o pr ovi de t he r equi r ed war ni ngs) ;  St at e v.  Chavez,  175 
Wi s.  2d 366,  498 N. W. 2d 887 ( Ct .  App.  1993)  ( Judge Ri char d G.  
Gr eenwood f ai l ed t o pr ovi de t he r equi r ed war ni ngs) .   

An evi dent i ar y hear i ng coul d al so mor e cl ear l y est abl i sh 
t he " nexus"  t o sat i sf y t he st r i ngent  new r equi r ement s cr eat ed by 
t he maj or i t y opi ni on.   
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pl ea- accept i ng cour t  di d not  t el l  hi m of  t he pot ent i al  

i mmi gr at i on consequences of  hi s pl ea. "   Maj or i t y op. ,  ¶3.   

¶52 I  di sagr ee wi t h t he maj or i t y.   Negr et e' s mot i on and 

af f i davi t  must  be r ead i n t hei r  ent i r et y and t oget her ,  whi ch t he 

maj or i t y f ai l s  t o do.   The mot i on and t he af f i davi t  wer e bot h 

dr af t ed by Negr et e' s at t or ney and f i l ed t oget her .   Toget her  t hey 

st at e t hat  Negr et e unwi t t i ngl y ent er ed a pl ea wi t hout  bei ng 

i nf or med of  and under st andi ng t he i mmi gr at i on consequences of  

such a pl ea. 6   

¶53 Negr et e' s mot i on expl i c i t l y  st at es t hat  " dur i ng t he 

cour se of  t he pl ea col l oquy t he cour t  di d not  i nf or m Negr et e,  on 

t he r ecor d,  of  t he i mmi gr at i on consequences of  hi s gui l t y pl ea. "   

The mot i on f ur t her  st at es t hat ,  i f  gi ven t he oppor t uni t y,  

Negr et e " wi l l  t est i f y t hat  he di d not  know of  t he i mmi gr at i on 

consequences of  hi s gui l t y pl ea;  and,  f ur t her ,  i f  he had known 

t hat  he woul d be subj ect  t o depor t at i on as a r esul t  of  hi s pl ea 

he woul d not  have ent er ed t he gui l t y pl ea. "   Bot h of  t hese 

st at ement s,  i f  t r ue,  woul d ent i t l e Negr et e t o r el i ef .       

¶54 I n Negr et e' s af f i davi t  f i l ed s i mul t aneousl y wi t h hi s 

mot i on,  Negr et e aver s t hat  he " do[ es]  not  r ecal l  t he cour t ,  or  

[ hi s]  l awyer ,  ever  t el l i ng [ hi m]  of  t hi s consequence of  t he 

pl ea. "   The maj or i t y descr i bes t hi s st at ement  as " equi vocal "  and 

                                                 
6 The l egi s l at i ve hi st or y of  1985 Wi s.  Act  252,  whi ch 

cr eat ed Wi s.  St at .  § 971. 08( 2) ,  " i ndi cat es t hat  t he l egi s l at ur e 
sought  t o al l evi at e t he har dshi p and unf ai r ness i nvol ved when an 
al i en unwi t t i ngl y pl eads gui l t y  or  no cont est  t o a char ge 
wi t hout  bei ng i nf or med of  t he consequences of  such a pl ea. "   
Chavez,  175 Wi s.  2d at  371.  
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" i nconcl usi ve. "   Maj or i t y op. ,  ¶¶6,  25. 7  But  t he l anguage i n t he 

af f i davi t  about  t he f ai l ur e t o r ecal l  cannot  negat e t he ver y 

next  sent ence i n t he af f i davi t ,  whi ch does not  equi vocat e at  

al l :   " Had I  known of  t hi s consequence,  I  woul d not  have ent er ed 

t he gui l t y pl ea. "   Thi s sent ence i n t he af f i davi t  i s  consi st ent  

wi t h Negr et e' s al l egat i on i n hi s mot i on t hat  " t he cour t  di d not  

i nf or m Negr et e,  on t he r ecor d,  of  t he i mmi gr at i on consequences 

of  hi s gui l t y pl ea. " 8   

¶55 The maj or i t y asser t s t hat  " a def endant  must  

af f i r mat i vel y asser t  t hat  t he pl ea- accept i ng cour t  di d not  t el l  

t he def endant  of  t he pot ent i al  i mmi gr at i on consequences of  hi s  

pl ea. "   Maj or i t y op. ,  ¶24.   Negr et e di d j ust  t hat  i n hi s mot i on 

and af f i davi t .    

¶56 To r each i t s cont r ar y concl usi on,  t he maj or i t y  ( and 

t he St at e)  pul l  out  of  cont ext  and pl ace undue wei ght  on a 

s i ngl e phr ase i n t he af f i davi t :  " I  do not  r ecal l . "   Maj or i t y 

                                                 
7 Negr et e and t he St at e di sput e t he meani ng t o be gi ven t hi s 

" I  do not  r ecal l "  l anguage.   Each gi ves a r easonabl e meani ng t o 
t he phr ase.   

8 The maj or i t y ' s c l ai m t hat  " evi dent i ar y f act s st at ed i n an 
af f i davi t  suppl ant  al l egat i ons i n a pl eadi ng"  i s an i ncompl et e 
and i ncor r ect  st at ement  of  t he l aw.   Maj or i t y op. ,  ¶35.   The 
r ul e of  l aw i s t hat  i n deci di ng a mot i on f or  summar y j udgment  
and det er mi ni ng whet her  t her e i s a genui ne i ssue of  mat er i al  
f act ,  a cour t  wi l l  v i ew t he f act s st at ed i n an af f i davi t  as 
suppl ant i ng or  t aki ng pr ecedence over  f act s st at ed i n a mot i on 
f or  summar y j udgment  or  i n a pl eadi ng t o t he ext ent  t hat  t he 
f act s st at ed i n t he af f i davi t  ar e i nconsi st ent  or  cont r ar y t o 
t hose i n t he mot i on or  pl eadi ng.   See Mout r y v.  Am.  Mut .  Li ab.  
I ns.  Co. ,  35 Wi s.  2d 652,  659,  151 N. W. 2d 630 ( 1967) .    

Even assumi ng t hi s summar y j udgment  r ul e i s appl i cabl e i n 
t he pr esent  case,  t he f act s st at ed i n Negr et e' s af f i davi t  ar e 
not  i nconsi st ent  wi t h or  cont r ar y t o t hose st at ed i n hi s mot i on.    
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op. ,  ¶25.   I n l i ght  of  t he ent i r et y of  Negr et e' s st at ement s i n 

t he mot i on and af f i davi t ,  t he maj or i t y ' s r eadi ng i s unr easonabl e 

and unf ai r .  

¶57 What  coul d Negr et e have al l eged t hat  woul d sat i s f y t he 

maj or i t y?  Appar ent l y t he maj or i t y woul d pr ef er  t hat  Negr et e 

st at e t hat ,  al t hough 18 year s have el apsed,  he r emember s t he 

pl ea col l oquy ver y,  ver y c l ear l y and can st at e wi t h absol ut e 

cer t ai nt y t hat  t he c i r cui t  cour t  di d not  gi ve hi m t he war ni ngs 

r equi r ed by t he st at ut e. 9  Thi s i s an unr eal i st i c r equest  t hat  

wi l l  onl y encour age " sel f - ser vi ng"  and unt r ust wor t hy 

st at ement s. 10  

¶58 Ever yone agr ees t hat  i t  i s  unf or t unat e t hat  t her e i s 

no t r anscr i pt  of  Negr et e' s 1992 pl ea hear i ng.   But  whose f aul t  

i s  t hat ?  I f  t her e i s " f aul t , "  i t  l i es somewher e i n t he j udi c i al  

syst em,  not  wi t h Negr et e.   Yet ,  t he maj or i t y opi ni on pl aces t he 

bur den caused by t he mi ssi ng t r anscr i pt  ent i r el y on Negr et e.   

Maj or i t y op. ,  ¶¶29- 33.   Negr et e i s asked t o pr ove by c l ear  and 

convi nci ng evi dence t hat  t he war ni ngs wer e not  gi ven despi t e not  

                                                 
9 I t  i s  not  unusual  f or  a l ong t i me t o el apse bet ween t he 

cr i me and t he t hr eat  of  depor t at i on.   See Cody Har r i s,  Comment ,  
A Pr obl em of  Pr oof :  How Rout i ne Dest r uct i on of  Cour t  Recor ds 
Rout i nel y Dest r oys A St at ut or y Remedy,  59 St an.  L.  Rev.  1791,  
1805 ( 2007)  ( " [ I ] t  of t en t akes mor e t han a decade f or  t he I NS 
( now I CE)  t o i ni t i at e depor t at i on pr oceedi ngs. " ) .  

10 See Har r i s,  supr a not e 9,  at  1807- 09 ( compi l i ng 
Cal i f or ni a cases t hat  have r ecogni zed t he pr obl ems wi t h such 
st at ement s) .   See al so i d.  at  1812 ( " [ I ] t  i s  di f f i cul t  t o 
i magi ne a scenar i o i n whi ch a def endant  coul d ever  
pr evai l  .  .  .  wi t hout  r ecour se t o a pl ea hear i ng t r anscr i pt ,  
r endi ng [ s i c]  t he r emedy pr ovi ded under  t he st at ut e i l l usor y f or  
a s i gni f i cant  number  of  def endant s. " ) .  



No.   2010AP1702. ssa 

 

9 
 

havi ng had t he oppor t uni t y t o put  f or t h any evi dence beyond hi s 

wr i t t en asser t i ons t hat  t he r equi r ed war ni ngs wer e not  gi ven and 

he di d not  know t he consequences of  hi s pl ea.   The maj or i t y 

pl aces an i nsur mount abl e hur dl e i n f r ont  of  Negr et e.      

¶59 The maj or i t y put s heavy emphasi s on t he pl ea 

quest i onnai r e t o deci de t he pr esent  case agai nst  Negr et e,  but  

t he f act  t hat  Negr et e i ni t i al ed each of  t he 23 i t ems on t he 

f our - page quest i onnai r e ( i n whi ch t he at t or ney f i l l ed i n any 

r equi r ed i nf or mat i on) ,  i ncl udi ng si gni f y i ng t hat  he was advi sed 

t hat  a gui l t y pl ea " may r esul t "  i n depor t at i on,  does not  

suppl ant  t he st at ut or y r equi r ement  of  a col l oquy on t he r ecor d. 11   

¶60 Our  cases ar e cl ear  t hat  i f  t her e wer e a t r anscr i pt  

showi ng a def ect i ve pl ea col l oquy,  t he pl ea quest i onnai r e woul d 

not  suf f i ce t o pr event  an evi dent i ar y hear i ng.   The cour t  has 

hel d t hat  a pl ea quest i onnai r e cannot  subst i t ut e f or  a per sonal ,  

                                                 
11 See St at e v.  Hoppe,  2009 WI  41,  ¶¶30- 33,  317 Wi s.  2d 161,  

765 N. W. 2d 794:   

A c i r cui t  cour t  may use t he compl et ed Pl ea 
Quest i onnai r e/ Wai ver  of  Ri ght s For m when di schar gi ng 
i t s pl ea col l oquy dut i es.  .  .  .   

A c i r cui t  cour t  may not ,  however ,  r el y ent i r el y on t he 
Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m as a 
subst i t ut e f or  a subst ant i ve i n- cour t  pl ea 
col l oquy.  .  .  .   

Al t hough we do not  r equi r e a c i r cui t  cour t  t o f ol l ow 
i nf l exi bl e gui del i nes when conduct i ng a pl ea hear i ng,  
t he For m cannot  subst i t ut e f or  a per sonal ,  i n- cour t ,  
on- t he- r ecor d pl ea col l oquy bet ween t he ci r cui t  cour t  
and a def endant .  

See al so I ssa,  186 Wi s.  2d at  208- 09 ( pl ea quest i onnai r e 
admi t t i ng bei ng gi ven i mmi gr at i on war ni ngs does not  sat i sf y t he 
r equi r ement s of  Wi s.  St at .  § 971. 08( 1) ( c) ) .     
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i n- cour t ,  on- t he- r ecor d col l oquy. 12  Yet  i n t he i nst ant  case t he 

maj or i t y al l ows t he pl ea quest i onnai r e t o cur e an al l eged def ect  

i n a non- exi st ent  t r anscr i pt .   The maj or i t y ' s r easoni ng and 

r esul t  do not  compor t  wi t h our  pr ecedent .  

¶61 I  concl ude t hat  Negr et e' s mot i on and af f i davi t ,  r ead 

i n t hei r  ent i r et y and t oget her ,  al l ege suf f i c i ent  f act s t o 

suppor t  Negr et e' s c l ai m t hat  hi s pl ea col l oquy was def i c i ent .   

Negr et e' s c l ai m,  i f  t r ue,  woul d ent i t l e hi m t o r el i ef . 13 

                                                 
12 See Hoppe,  317 Wi s.  2d 161,  ¶47;  I ssa,  186 Wi s.  2d at  

208- 09.  

I n Cal i f or ni a,  a st at e t he maj or i t y uses as suppor t ,  
maj or i t y op. ,  ¶24,  when t her e i s no t r anscr i pt  or  ot her  cour t  
document at i on r egar di ng t he pl ea hear i ng,  a st at ut e pr ovi des 
t hat  t he def endant  i s " pr esumed not  t o have r ecei ved t he 
r equi r ed advi sement . "   The cases concl ude t hat  t he pr esumpt i on 
i s r ebut t abl e.   The pr osecut i on bear s " t he bur den t o pr ove by a 
pr eponder ance of  t he evi dence t hat  t he r equi r ed advi sement s wer e 
gi ven. "   Peopl e v.  Ar r i aga,  133 Cal .  Rpt r .  3d 807,  813 ( 2011)  
( c i t i ng Peopl e v.  Dubon,  108 Cal .  Rpt r .  2d 914 ( 2001) ) .    

13 The maj or i t y opi ni on uses an i nappr opr i at e anal yt i cal  
f r amewor k.   I t  er r oneousl y concl udes t hat  because Banger t  does 
not  appl y,  Bent l ey aut omat i cal l y does.   See St at e v.  Banger t ,  
131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) ;  St at e v .  Bent l ey,  201 
Wi s.  2d 303,  548 N. W. 2d 50 ( 1996) .  

The St at e' s br i ef  ar gues t hat  t he def endant ' s mot i on f ai l s 
under  ei t her  t he Banger t  f r amewor k or  t he Bent l ey f r amewor k.   

The deci s i on of  t he cour t  of  appeal s c i t ed onl y Banger t .   

Cont r ar y t o t he maj or i t y ' s asser t i on,  however ,  t he i nst ant  
case i s nei t her  a Banger t  nor  a Bent l ey case.  I t  does not  f i t  
neat l y i nt o ei t her  f r amewor k.   I t  i s  not  a Banger t  case because 
t her e i s no t r anscr i pt .   And i t  i s  not  a Bent l ey case because 
t he def endant  does not  cont end t hat  t her e was an ext r i nsi c cause 
f or  t he def ect i ve pl ea ot her  t han a def ect i ve col l oquy.    

By appl y i ng t he Bent l ey anal ysi s,  t he maj or i t y has f or ced a 
squar e peg i nt o a r ound hol e.  
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I I  

¶62 Wi sconsi n St at .  § 971. 08( 2)  al so r equi r es t hat  t he 

def endant  show " t hat  t he pl ea i s l i kel y t o r esul t  i n t he 

def endant ' s depor t at i on,  excl usi on f r om admi ssi on t o t hi s 

count r y or  deni al  of  nat ur al i zat i on. "  

¶63 Negr et e' s mot i on st at ed t he of f ense f or  whi ch he 

ent er ed t he pl ea ( second degr ee sexual  assaul t )  and t hen 

asser t ed t hat  he i s " now t he subj ect  of  depor t at i on 

pr oceedi ngs. "    

¶64 Nei t her  t he St at e nor  Negr et e ar gued t hat  t he mot i on 

or  af f i davi t  was def ect i ve wi t h r egar d t o t he r equi r ement  t hat  

t he def endant  st at e t hat  t he pl ea i s " l i kel y t o r esul t  i n t he 

def endant ' s depor t at i on. "   Bot h t he St at e and Negr et e obvi ousl y 

r ead t he mot i on and af f i davi t  as decl ar i ng t hat  Negr et e' s 

convi ct i on f or  second degr ee sexual  assaul t  was t he r eason he 

was l i kel y t o be subj ect  t o depor t at i on pr oceedi ngs.   The 

St at e' s and Negr et e' s r eadi ng of  t he mot i on and af f i davi t  i s  

r easonabl e and shoul d be accept ed f or  pur poses of  i nt er pr et i ng 

and t est i ng t he suf f i c i ency of  Negr et e' s mot i on.  

¶65 Yet ,  Negr et e' s mot i on does not  sat i sf y t he maj or i t y.    

¶66 Fi r st ,  t he maj or i t y opi ni on decl ar es t hat  a 

def endant ' s mot i on must  " al l ege f act s demonst r at i ng a causal  

nexus bet ween t he ent r y of  t he gui l t y or  no cont est  pl ea at  

i ssue and t he f eder al  gover nment ' s l i kel y i nst i t ut i on of  adver se 

i mmi gr at i on act i ons consi st ent  wi t h § 971. 08( 1) ( c) . "   Maj or i t y 

op. ,  ¶26.  



No.   2010AP1702. ssa 

 

12 
 

¶67 I t  i s  unnecessar y f or  t he maj or i t y t o r epl ace t he 

st at ut or y l anguage,  whi ch i s t hat  t he def endant  show " t hat  t he 

pl ea i s l i kel y  t o r esul t  i n t he def endant ' s depor t at i on,  

excl usi on f r om admi ssi on t o t hi s count r y or  deni al  of  

nat ur al i zat i on. "   Wi s.  St at .  § 971. 08( 1) ( c) .   Fur t her ,  i t  i s  not  

c l ear  t hat  t he maj or i t y ' s r epl acement  l anguage f i t s al l  t he 

c i r cumst ances t hat  come wi t hi n t he st at ut e.   For  exampl e,  must  a 

def endant  show " t he f eder al  gover nment ' s l i kel y i nst i t ut i on of  

adver se i mmi gr at i on act i ons"  i n or der  t o demonst r at e t hat  t he 

pl ea i s l i kel y t o r esul t  i n t he def endant ' s deni al  of  

nat ur al i zat i on?   

¶68 The maj or i t y goes on t o depar t  f ur t her  f r om t he t ext  

of  t he st at ut e and set s f or t h speci f i c  ways i n whi ch a def endant  

may sat i sf y t he maj or i t y ' s r ephr asi ng of  t he st at ut or y pl eadi ng 

r equi r ement .   See maj or i t y op. ,  ¶¶26- 27.   

¶69 The maj or i t y sums up t he newl y cr eat ed r equi r ement s as 

f ol l ows:  

[ A]  def endant  may set  f or t h t he cr i me of  convi ct i on,  
t he appl i cabl e f eder al  st at ut es est abl i shi ng hi s 
pot ent i al  depor t abi l i t y ,  and t hose f act s admi t t ed i n 
hi s pl ea t hat  br i ng hi s cr i me wi t hi n t he f eder al  
st at ut es.   I n so doi ng,  a def endant  may submi t  some 
wr i t t en not i f i cat i on t hat  t he def endant  has r ecei ved 
f r om a f eder al  agent  t hat  i mpor t s adver se i mmi gr at i on 
consequences because of  t he pl ea t hat  was ent er ed;  or ,  
a def endant  may nar r at e ver bal  communi cat i ons t hat  t he 
def endant  has had wi t h a f eder al  agent  advi s i ng t hat  
adver se i mmi gr at i on consequences wer e l i kel y and t hat  
such consequences wer e t i ed t o t he cr i me f or  whi ch t he 
pl ea was ent er ed. 14 

                                                 
14 Maj or i t y op. ,  ¶37.  
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¶70 The maj or i t y opi ni on has,  wi t hout  quest i on,  r ewr i t t en 

Wi s.  St at .  § 971. 08( 2) .    

¶71 The st at ut e says not hi ng about  a def endant  set t i ng 

f or t h t he cr i me f or  whi ch he was convi ct ed.   The st at ut e says 

not hi ng about  r eci t i ng t he appl i cabl e f eder al  st at ut es.   The 

st at ut e says not hi ng about  r eci t i ng a l egal  ar gument  t hat  t he 

f act s admi t t ed i n hi s pl ea conf or m t o t he f eder al  depor t at i on 

st at ut es. 15  The st at ut e says not hi ng about  submi t t i ng wr i t t en 

not i f i cat i ons or  nar r at i ng ver bal  communi cat i ons.   

¶72 Some of  t hese det ai l s woul d seem mor e f i t t i ng as l egal  

ar gument  i n a memor andum i n suppor t  of  a mot i on or  a pl eadi ng,  

as opposed t o appear i ng i n t he mot i on or  pl eadi ng i t sel f .  

¶73 Al t hough t he maj or i t y uses t he wor d " may"  i n 

descr i bi ng i t s new r equi r ement s,  t he r esul t  f or  t he def endant  i n 

t he pr esent  case makes cl ear  t hat ,  i n f act ,  a def endant  must  

meet  t he maj or i t y ' s new r equi r ement s.   

                                                 
15 For t unat el y t he maj or i t y opi ni on does not  go on t o 

decl ar e,  wi t hout  br i ef s,  t he meani ng of  t he phr ase " aggr avat ed 
f el ony"  i n t he f eder al  depor t at i on st at ut es.   Maj or i t y op. ,  ¶27 
n. 8.    

For  a di scussi on of  t he expandi ng meani ng of  " aggr avat ed 
f el ony"  over  t he year s t o i ncl ude many gar den var i et y st at e l aw 
cr i mes,  see Har r i s,  supr a not e 9,  at  1796- 98.   For  a di scussi on 
of  r ecent  cases i n whi ch second degr ee sexual  assaul t s have been 
f ound t o be cr i mes of  v i ol ence and t her ef or e aggr avat ed f el oni es 
under  t he i mmi gr at i on st at ut e,  see El i zabet h D.  Lauzon,  What  
Const i t ut es " Aggr avat ed Fel ony"  f or  Whi ch Al i en Can be Depor t ed 
or  Removed Under  § 237( a) ( 2) ( A) ( i i i )  of  I mmi gr at i on and 
Nat i onal i t y Act  ( 8 U. S. C. A.  § 1227( a) ( 2) ( A) ( i i i ) ) —Cr i me of  
Vi ol ence Under  8 U. S. C. A.  § 1101( a) ( 43) ( F) ,  50 A. L. R.  Fed.  2d 
443,  §§ 27- 28 ( 2010) .        
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¶74 The st at ut e r equi r es t he def endant  t o al l ege mer el y 

t hat  " t he pl ea i s l i kel y t o r esul t  i n t he def endant ' s 

depor t at i on"  ( emphasi s added) .   The maj or i t y has t r ansf or med t he 

st at ut e and now r equi r es t he def endant  t o al l ege somet hi ng much 

mor e t han " l i kel y. "   The maj or i t y r eads a mor e absol ut e 

r equi r ement  i nt o t he st at ut e,  namel y,  t hat  t he def endant  has 

al r eady been not i f i ed t hat  he or  she wi l l  be depor t ed. 16   

¶75 Ther e ar e sever al  ways a def endant  may show t hat  t he 

pl ea i s " l i kel y t o r esul t  i n t he def endant ' s depor t at i on, "  at  

t he appr opr i at e st age of  t he pr oceedi ngs.   The maj or i t y ' s 

ext r emel y det ai l ed pl eadi ng r equi r ement s do not  appear  i n t he 

st at ut e and i n al l  l i kel i hood ar e not  t he onl y ways i n whi ch a 

def endant  may sat i sf y t he pl ai n l anguage of  t he st at ut e.  

¶76 No case pr i or  t o t oday has i nt er pr et ed Wi s.  St at .  

§ 971. 08( 2)  t o r equi r e a def endant  t o sat i sf y any of  t he 

speci f i c ,  det ai l ed r equi r ement s set  f or t h by t he maj or i t y 

opi ni on.   Negr et e di d not  have not i ce of  t he new j udi c i al l y  

cr eat ed " r ef er - t o- and- expl ai n- t he- f eder al - depor t at i on- st at ut es"  

or  t he " submi t - wr i t t en- not i f i cat i on- or - nar r at e- ver bal -

communi cat i ons"  pl eadi ng r equi r ement s.   

¶77 I f  I  wer e t o agr ee wi t h t he new pl eadi ng r equi r ement s 

cr eat ed by t he maj or i t y,  and I  do not ,  I  woul d al l ow t he 

def endant  t o r e- pl ead.   The maj or i t y ' s r et r oact i ve appl i cat i on 

                                                 
16 The onl y t hi ng shor t  of  demonst r at i ng cer t ai n depor t at i on 

t hat  mi ght  sat i sf y t he maj or i t y i s det ai l ed br i ef i ng,  cont ai ned 
wi t hi n a pl eadi ng,  di scussi ng how t he convi ct i on f i t s  wi t hi n t he 
f eder al  depor t at i on st at ut es.   Wi sconsi n St at .  § 971. 08( 2)  does 
not  r equi r e such det ai l .  
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of  i t s 2012 newl y cr eat ed pl eadi ng r equi r ement s,  whi ch ar e not  

suppor t ed by t he st at ut e,  of f ends t he most  basi c sense of  f ai r  

pl ay and due pr ocess.   

¶78  Negr et e never  got  not i ce of  t hese new pl eadi ng 

r equi r ement s.   Negr et e never  had a chance t o compl y wi t h t hese 

r equi r ement s.   I f  t he cour t  adopt s new pl eadi ng r equi r ement s,  i t  

shoul d,  at  a mi ni mum,  gi ve a def endant  not i ce and an oppor t uni t y 

t o r e- pl ead under  t he new r equi r ement s.     

¶79 The maj or i t y ' s r et r oact i ve appl i cat i on appr oach al so 

conf l i c t s wi t h Wi s.  St at .  § 802. 09,  whi ch embodi es Wi sconsi n' s  

t r adi t i on of  l i ber al  amendment  of  pl eadi ngs. 17  Wi sconsi n St at .  

§ 802. 09 pr ovi des t hat  l eave t o amend pl eadi ngs " shal l  be f r eel y 

gi ven at  any st age of  t he act i on when j ust i ce so r equi r es. " 18  

" [ Wi sconsi n St at .  § 802. 09]  i s i nt ended t o f aci l i t at e t he 

di sposi t i on of  l i t i gat i on on t he mer i t s and t o subor di nat e t he 

                                                 
17 See,  e. g. ,  Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2007 WI  

97,  ¶¶25- 26,  303 Wi s.  2d 94,  735 N. W. 2d 418.  

I t  i s  l ongst andi ng uncont r over t ed l aw t hat  a cour t  abuses 
i t s di scr et i on i n r ef usi ng t o al l ow an amendment  of  a pl eadi ng 
" [ w] hen i t  appear s t hat  an omi ssi on .  .  .  i s  mat er i al ,  .  .  .  and 
t hat  such omi ssi on or  f ai l ur e i s t hr ough mi st ake,  i nadver t ence,  
sur pr i se,  or  excusabl e negl ect . "   Wi egel  v.  Sent r y I ndem.  Co. ,  
94 Wi s.  2d 172,  184- 85,  287 N. W. 2d 796 ( 1980)  ( quot i ng Wi pf l i  v .  
Mar t i n,  34 Wi s.  2d 169,  173- 74,  148 N. W. 2d 674 ( 1967) ) .   

18 Al t hough a mot i on i s not  a pl eadi ng,  t he Wi s.  St at .  
§ 802. 09 di r ect i ve t o f r eel y gi ve l eave t o amend pl eadi ngs has 
been appl i ed t o mot i ons.   See St at e v.  Sut t on,  2012 WI  23,  ¶22,  
___ Wi s.  2d ___,  ___ N. W. 2d ___.  

See al so Wi s.  St at .  § 972. 11( 1)  ( pr ovi di ng t hat  wi t h some 
except i ons,  " r ul es of  .  .  .  pr act i ce i n c i v i l  act i ons shal l  be 
appl i cabl e i n al l  cr i mi nal  pr oceedi ngs unl ess t he cont ext  of  a 
sect i on or  r ul e mani f est l y r equi r es a di f f er ent  const r uct i on" ) .  
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i mpor t ance of  pl eadi ngs.   I t  pr ovi des maxi mum oppor t uni t y f or  

each cl ai m t o be deci ded on i t s  mer i t s r at her  t han on pr ocedur al  

t echni cal i t i es. " 19 

¶80 Mor eover ,  t he maj or i t y opi ni on vi ol at es a basi c r ul e 

of  appel l at e r evi ew by bypassi ng t he adver sar y pr ocess and 

r ai s i ng and deci di ng a quest i on on i t s own. 20  The maj or i t y has 

                                                 
19 3 Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:   Ci v i l  

Pr ocedur e § 209. 1 ( 4t h ed.  2010) ) .  

20 " As var i ous member s of  t hi s cour t  have sai d,  we shoul d 
not  ' r each out  and deci de i ssues '  t hat  wer e not  pr esent ed t o t he 
cour t  by t he par t i es. "   Dai r yl and Gr eyhound Par k,  I nc. ,  v.  
Doyl e,  2006 WI  107,  ¶335,  295 Wi s.  2d 1,  719 N. W. 2d 408 
( Roggensack,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t )  
( quot i ng Town of  Bel oi t  v.  Cnt y.  of  Rock,  2003 WI  8,  ¶72,  259 
Wi s.  2d 37,  657 N. W. 2d 344 ( Abr ahamson,  C. J. ,  di ssent i ng) ) .  

See al so St at e v.  Thompson,  2012 WI  90,  ¶¶9,  57,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___ ( dec l ar i ng t hat  t he cour t  shoul d not  
deci de i ssues t hat  ar e not  br i ef ed) .   

The Uni t ed St at es Supr eme Cour t  has of t en expl ai ned t he 
f undament al  i mpor t ance of  t he adver sar i al  pr esent at i on of  
i ssues.   See,  e. g. ,  Penson v.  Ohi o,  488 U. S.  75,  84 ( 1988)  
( " Thi s syst em i s pr emi sed on t he wel l - t est ed pr i nci pl e t hat  
t r ut h——as wel l  as f ai r ness——i s ' best  di scover ed by power f ul  
st at ement s on bot h s i des of  t he quest i on. ' "  ( c i t at i ons 
omi t t ed) ) ;  Pol k Cnt y.  v.  Dodson,  454 U. S.  312,  318 ( 1981)  ( " The 
syst em assumes t hat  adver sar i al  t est i ng wi l l  ul t i mat el y advance 
t he publ i c i nt er est  i n t r ut h and f ai r ness. " ) ;  Mackey v.  Mont r ym,  
443 U. S.  1,  13 ( 1979)  ( " [ O] ur  l egal  t r adi t i on r egar ds t he 
adver sar y pr ocess as t he best  means of  ascer t ai ni ng t r ut h and 
mi ni mi zi ng t he r i sk of  er r or  .  .  .  . " ) .  

Schol ar s have made si mi l ar  obser vat i ons.   See,  e. g. ,  
St ephan Landsman,  Readi ngs on Adver sar i al  Just i ce:  The Amer i can 
Appr oach t o Adj udi cat i on ( 1988) ;  Jer ol d H.  I sr ael ,  Cor ner st ones 
of  t he Judi c i al  Pr ocess,  Kan.  J. L.  & Pub.  Pol ' y,  Spr i ng 1993,  at  
5;  El l en E.  Swar d,  Val ues,  I deol ogy and t he Evol ut i on of  t he 
Adver sar y Syst em,  64 I nd.  L. J.  301,  316- 19 ( 1989) .   
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gone wel l  beyond t he par t i es '  ar gument s and has concoct ed 

numer ous ways i n whi ch Negr et e' s mot i on i s def ect i ve.   Whi l e t he 

St at e,  l i ke t he maj or i t y,  di d f i xat e on t he wor ds " do not  

r ecal l "  i n Negr et e' s af f i davi t  i n suppor t  of  hi s mot i on,  t he 

St at e di d not  r ai se t he " nexus"  i ssue t hat  t he maj or i t y t r eat s 

as equal l y f at al  t o Negr et e' s mot i on.   The " nexus"  i ssue,  whi ch 

t he maj or i t y di scusses and anal yzes i n det ai l ,  has not  been 

br i ef ed by ei t her  t he St at e or  Negr et e.        

¶81 The mot i on and af f i davi t ,  i n my opi ni on,  sat i sf y t he 

r equi r ement  i n Wi s.  St at .  § 971. 08( 2)  t hat  " t he pl ea i s l i kel y 

t o r esul t  i n t he def endant ' s depor t at i on. "   I f  t he maj or i t y 

i nsi st s on r ewr i t i ng t he st at ut e,  Negr et e shoul d be gi ven a 

chance t o amend hi s 2010 mot i on t o meet  t he maj or i t y ' s new 

j udi c i al l y  cr eat ed 2012 pl eadi ng r equi r ement s.  

*  *  *  *  

¶82 For  t he r easons set  f or t h,  I  concl ude,  based on t he 

pl ai n t ext  of  Wi s.  St at .  § 971. 08( 2) ,  t hat  Negr et e' s mot i on i n 

t he pr esent  case was suf f i c i ent  t o ear n Negr et e an oppor t uni t y 

f or  an evi dent i ar y hear i ng or  f or  r e- pl eadi ng.  

¶83 For  t he r easons set  f or t h,  I  di ssent .  

¶84 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .  
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