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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Ral ph M.  Rami r ez,  Judge.   Af f i r med.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s appeal  i s  bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2009- 10) .   Wi sconsi n St at .  § 948. 31( 2)  

( 2005- 06) 1 pr ohi bi t s a per son f r om i nt er f er i ng wi t h t he cust ody 

                                                 
1 Wi sconsi n St at .  § 948. 31( 2)  ( 2005- 06)  pr ovi des:   

Whoever  causes a chi l d t o l eave,  t akes a chi l d 
away or  wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om 
t he chi l d' s par ent s or ,  i n t he case of  a nonmar i t al  
chi l d whose par ent s do not  subsequent l y i nt er mar r y 
under  s.  767. 803,  f r om t he chi l d' s mot her  or ,  i f  he 
has been gr ant ed l egal  cust ody,  t he chi l d' s f at her ,  
wi t hout  t he consent  of  t he par ent s,  t he mot her  or  t he 
f at her  wi t h l egal  cust ody,  i s gui l t y of  a Cl ass I  
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of  a chi l d.   I n St at e v.  Bowden,  2007 WI  App 234,  ¶18,  306 

Wi s.  2d 393,  742 N. W. 2d 332,  t he cour t  of  appeal s i nt er pr et ed 

t he phr ase " wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he 

chi l d' s par ent s"  i n § 948. 31( 2)  as " addr ess[ i ng]  a s i t uat i on 

wher e t he per son who t akes t he chi l d has some i ni t i al  per mi ssi on 

t o do so. "   I n t he i nst ant  cer t i f i cat i on,  however ,  t he cour t  of  

appeal s expr essed i t s di sagr eement  wi t h i t s i nt er pr et at i on of  

§ 948. 31( 2) ,  expl ai ni ng t hat  f ol l owi ng Bowden woul d compel  i t  t o 

over t ur n t he def endant ' s convi ct i on f or  i nt er f er ence wi t h chi l d 

cust ody despi t e t he convi ct i on appear i ng st at ut or i l y  sound.   The 

cour t  of  appeal s t her ef or e asked us t o det er mi ne whet her  i t s 

i nt er pr et at i on of  § 948. 31( 2) ,  as set  f or t h i n Bowden,  i s 

cont r ar y t o t he pl ai n l anguage of  t he st at ut e.  

¶2 St emmi ng f r om al l egat i ons i nvol v i ng f our  t eenage 

gi r l s,  t he St at e char ged t he def endant ,  Scot t  Zi egl er  ( Zi egl er ) ,  

wi t h one count  of  r epeat ed f i r st - degr ee sexual  assaul t  of  a 

chi l d;  one count  of  i nt er f er ence wi t h chi l d cust ody;  t wo count s 

of  chi l d ent i cement ;  one count  of  second- degr ee sexual  assaul t  

by use of  f or ce;  t wo count s of  physi cal  abuse of  a chi l d,  

i nt ent i onal l y causi ng bodi l y har m;  and seven count s of  second-

degr ee sexual  assaul t  of  a chi l d.    

                                                                                                                                                             
f el ony.   Thi s subsect i on i s not  appl i cabl e i f  l egal  
cust ody has been gr ant ed by cour t  or der  t o t he per son 
t aki ng or  wi t hhol di ng t he chi l d.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶3 A j ur y f ound Zi egl er  gui l t y of  each of  t he 14 count s,  

and t he ci r cui t  cour t  ent er ed j udgment  on t he j ur y ver di ct .   The 

ci r cui t  cour t  sent enced Zi egl er  t o a t ot al  of  310 year s of  

i mpr i sonment ,  but  sever al  of  t he 14 sent ences wer e st r uct ur ed t o 

r un concur r ent l y .   As a r esul t ,  Zi egl er  woul d ser ve a t ot al  of  

35 year s i n i ni t i al  conf i nement  and 20 year s on ext ended 

super vi s i on.  

¶4 Zi egl er  appeal ed,  chal l engi ng hi s convi ct i on on f our  

gr ounds.   Fi r st ,  r el y i ng on Bowden,  Zi egl er  ar gued t hat  t her e 

was i nsuf f i c i ent  evi dence t o convi ct  hi m of  i nt er f er ence wi t h 

chi l d cust ody.   Second,  he cont ended t hat  f i ve of  t he seven 

count s of  second- degr ee sexual  assaul t  of  a chi l d ar e 

mul t i pl i c i t ous i n v i ol at i on of  hi s const i t ut i onal  pr ot ect i on 

agai nst  doubl e j eopar dy.   Thi r d,  Zi egl er  asser t ed t hat  t he 

admi ssi on at  t r i al  of  hi s mug shot 2 depr i ved hi m of  hi s r i ght  t o 

a f ai r  t r i al .   Four t h and f i nal l y,  Zi egl er  mai nt ai ned t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n or der i ng 

hi m t o wear  a st un bel t  at  t r i al .  

¶5 The cour t  of  appeal s cer t i f i ed Zi egl er ' s appeal  t o 

t hi s cour t ,  aski ng us t o exami ne i t s i nt er pr et at i on of  Wi s.  

St at .  § 948. 31( 2)  i n Bowden.    

¶6 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on and now 

af f i r m t he j udgment  of  t he c i r cui t  cour t .  

                                                 
2 A " mug shot "  i s  t he col l oqui al  t er m f or  " [ a]  phot ogr aph of  

a per son' s f ace t aken af t er  t he per son has been ar r est ed and 
booked. "   Bl ack' s Law Di ct i onar y 1035 ( 7t h ed.  1999) .  
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¶7 Fi r st ,  i n answer  t o t he cer t i f i ed quest i on,  we 

concl ude t hat  t he cour t  of  appeal s '  i nt er pr et at i on of  t he phr ase 

" wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he chi l d' s 

par ent s"  i n Wi s.  St at .  § 948. 31( 2) ,  as set  f or t h i n Bowden,  i s 

cont r ar y t o t he pl ai n l anguage of  t he st at ut e.   We t her ef or e 

wi t hdr aw f r om Bowden any l anguage t hat  suggest s t hat  § 948. 31( 2)  

r equi r es t he St at e t o pr ove t hat  t he def endant  had t he par ent s '  

" i ni t i al  per mi ssi on"  t o t ake t he chi l d.   The r emai nder  of  Bowden 

r et ai ns i t s pr ecedent i al  val ue. 3 

¶8 Appl y i ng t he appr opr i at e i nt er pr et at i on of  Wi s.  St at .  

§ 948. 31( 2)  t o t he i nst ant  case,  we det er mi ne t hat  t he evi dence 

was suf f i c i ent  t o convi ct  Zi egl er  of  i nt er f er ence wi t h chi l d 

cust ody.  

¶9 Second,  we concl ude t hat  Count s 10 t hr ough 14 of  t he 

i nf or mat i on,  each char gi ng Zi egl er  wi t h second- degr ee sexual  

assaul t  of  t he same chi l d,  ar e not  mul t i pl i c i t ous.   The f i ve 

of f enses,  whi l e i dent i cal  i n l aw,  ar e di f f er ent  i n f act .   We 

f ur t her  concl ude t hat  Zi egl er  has f ai l ed t o r ebut  t he 

                                                 
3 Because we ar e onl y wi t hdr awi ng l anguage f r om St at e v.  

Bowden,  2007 WI  App 234,  306 Wi s.  2d 393,  742 N. W. 2d 332,  r at her  
t han over r ul i ng t he deci s i on,  we concl ude t hat  t he r ul e i n Bl um 
v.  1st  Aut o & Casual t y I nsur ance Co. ,  2010 WI  78,  ¶56,  326 
Wi s.  2d 729,  786 N. W. 2d 78,  whi ch gover ns t he pr ecedent i al  val ue 
of  a pr i or  cour t  of  appeal s deci s i on t hat  t hi s cour t  
subsequent l y over r ul es,  i s  not  i mpl i cat ed her e.   See i d.  
( concl udi ng t hat  " a cour t  of  appeal s deci s i on expr essl y 
over r ul ed by t hi s cour t  no l onger  r et ai ns any pr ecedent i al  
val ue,  unl ess t hi s cour t  expr essl y st at es t hat  i t  i s  l eavi ng 
por t i ons of  t he cour t  of  appeal s deci s i on i nt act "  ( emphasi s 
added) ) .  
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pr esumpt i on t hat  t he l egi s l at ur e i nt ended t o per mi t  cumul at i ve 

puni shment s f or  t he f i ve of f enses.  

¶10 Thi r d,  we det er mi ne t hat  t he c i r cui t  cour t ' s  admi ssi on 

at  t r i al  of  Zi egl er ' s mug shot  di d not  depr i ve Zi egl er  of  hi s 

r i ght  t o a f ai r  t r i al .    

¶11 Four t h and f i nal l y,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on i n or der i ng Zi egl er  t o 

wear  a st un bel t  at  t r i al .  

I .  FACTUAL BACKGROUND 

¶12 Zi egl er  owned a st or e i n downt own Waukesha,  Wi sconsi n 

t hat  sol d var i ous sexual  novel t i es and smoki ng par apher nal i a,  as 

wel l  as por nogr aphi c magazi nes and vi deos.   Pr i or  t o i t s c l osi ng 

i n November  2007,  t he st or e,  named " Twi st ed, "  was r ecogni zed as 

a hangout  f or  j uveni l es.   

¶13 On Januar y 17,  2008,  t he Ci t y of  Waukesha Pol i ce 

Depar t ment  r ecei ved a r epor t  f r om a count y soci al  wor ker  t hat  

Zi egl er  was havi ng sexual  i nt er cour se wi t h 14- year - ol d Kai t l yn 

R.  ( Kai t l yn)  and t hat  Kai t l yn was pl anni ng t o r un away wi t h hi m.   

The next  day,  on Januar y 18,  2008,  Kai t l yn' s mot her  i nf or med 

pol i ce t hat  Kai t l yn di d not  r et ur n home f r om school .    

¶14 Ten days l at er ,  on Januar y 28,  2008,  t he pol i ce caught  

Zi egl er  l eavi ng hi s r esi dence wi t h Kai t l yn.   At  t he t i me,  

Kai t l yn was wear i ng a dog col l ar  and l eash.    

¶15 Sever al  f r i ends of  Kai t l yn' s pr ovi ded st at ement s t o 

t he pol i ce,  advi s i ng t hat  Kai t l yn had di scl osed t o t hem t hat  she 

f r equent l y hung out  wi t h Zi egl er  and had sexual  i nt er cour se wi t h 
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hi m on numer ous occasi ons.   I n exchange f or  sex,  Zi egl er  

al l egedl y pr ovi ded Kai t l yn wi t h al cohol  and mar i j uana.  

¶16 Samant ha M.  ( Samant ha) ,  t hen 15 year s ol d,  i nf or med 

t he pol i ce t hat  she t oo spent  t i me at  Zi egl er ' s r esi dence,  

smoki ng mar i j uana.   Samant ha r ecount ed t hat  on one occasi on,  i n 

November  2007,  Zi egl er  " gr abbed her ,  put  her  over  hi s knee and 

hel d her  down by her  ar ms and l egs. "   Despi t e Samant ha' s 

r esi st ance,  Zi egl er  pul l ed down her  pant s and under wear  and 

spanked her  bar e but t ocks f or  appr oxi mat el y f i ve mi nut es.  

¶17 The account s wer e l ar gel y r ei t er at ed by t wo of  

Zi egl er ' s adul t  r oommat es.   One i ndi cat ed t hat  he per sonal l y 

obser ved Zi egl er  spank and i nappr opr i at el y t ouch under age gi r l s.   

He r epor t ed t hat  one gi r l  i n par t i cul ar ,  16- year - ol d Kar i  K.  

( Kar i ) ,  st ayed at  Zi egl er ' s r esi dence f or  over  a week i n 

December  2007,  get t i ng dr unk on vodka and hi gh on mar i j uana.   

Zi egl er ' s r oommat e descr i bed how he coul d hear  Zi egl er  and Kar i  

havi ng sex t hr ough t he wal l s of  Zi egl er ' s bedr oom.  

¶18 When i nt er vi ewed by t he pol i ce,  Kar i  acknowl edged t hat  

she had vi s i t ed Zi egl er ' s r esi dence " appr oxi mat el y 50 t o 100 

t i mes"  s i nce Jul y 2007,  of t en wi t h Kai t l yn.   She r ecal l ed 

consumi ng al cohol  and dr ugs on ever y occasi on and sl eepi ng over  

" appr oxi mat el y 40 t i mes. "   Accor di ng t o Kar i ,  Zi egl er  had a r ul e 

t hat  any f emal e who spent  t he ni ght  had t o s l eep naked i n hi s 

bedr oom;  when Kar i  obj ect ed,  he spanked her  bar e but t ocks wi t h a 

wooden paddl e.   Kar i  advi sed t hat  she of t en awoke t o f i nd 

Zi egl er ' s f i nger s i nsi de her  vagi na,  and on one occasi on,  

Zi egl er  f or ced her  t o per f or m or al  sex on hi m.   Kar i  descr i bed 



No.  2010AP2514- CR   

 

7 
 

anot her  ni ght  when,  pur suant  t o Zi egl er ' s r ul e,  bot h she and 

Kai t l yn wer e r equi r ed t o s l eep naked wi t h Zi egl er .   When Kar i  

awoke,  she obser ved Kai t l yn per f or mi ng or al  sex on Zi egl er .  

¶19 That  same r ul e was r ecount ed by 15- year - ol d Ni col e V.  

( Ni col e) ,  who r epor t ed spendi ng t he ni ght  at  Zi egl er ' s r esi dence 

i n December  2007:   

[ Zi egl er ]  pr ovi ded her  wi t h Adder al l  pi l l s ,  and she 
was " hi gh. "   She sai d t hat  she was i n [ Zi egl er ' s]  
bedr oom wi t h hi m,  and t he door  was shut  and l ocked 
f r om t he i nsi de.   She sai d t hey wer e l y i ng on t he bed 
and she was t r y i ng t o f al l  asl eep when [ Zi egl er ]  
st ar t ed t ouchi ng her  br east s.   She sai d t hat  t hey 
st ar t ed maki ng out  and bot h ended up t aki ng of f  al l  of  
t hei r  c l ot hi ng.   She sai d [ Zi egl er ]  t hen pl aced hi s 
hands on t op of  and i nsi de of  her  vagi na.   She sai d 
t hat  hi s peni s was er ect ,  and he had her  r ub i t  wi t h 
her  hands.   He t hen had her  put  her  mout h on hi s 
peni s,  and she per f or med or al  sex on hi m unt i l  he 
ej acul at ed i n her  mout h.   She sai d t hat  af t er  t hi s,  
[ Zi egl er ]  had her  l ay acr oss hi s  l ap and he hi t  her  on 
t he but t ocks wi t h a wooden paddl e.  

I I .  PROCEDURAL POSTURE 

¶20 On Jul y 1,  2008,  t he St at e f i l ed an i nf or mat i on 

char gi ng Zi egl er  wi t h t he f ol l owi ng 14 count s:  ( 1)  r epeat ed 

f i r st - degr ee sexual  assaul t  of  Kai t l yn,  i n v i ol at i on of  Wi s.  

St at .  §§ 948. 02( 1) 4 and 948. 025( 1) ( b) ; 5 ( 2)  i nt er f er ence wi t h t he 

                                                 
4 Wi sconsi n St at .  § 948. 02,  " Sexual  assaul t  of  a chi l d, "  

pr ovi des,  i n r el evant  par t :   

( 1)  Fi r st  degr ee sexual  assaul t  ( a)  I n t hi s 
subsect i on,  " sexual  i nt er cour se"  means vul var  
penet r at i on as wel l  as cunni l i ngus,  f el l at i o,  or  anal  
i nt er cour se bet ween per sons or  any i nt r usi on of  any 
i nani mat e obj ect  i nt o t he geni t al  or  anal  openi ng 
ei t her  by t he def endant  or  upon t he def endant ' s 
i nst r uct i on.   The emi ssi on of  semen i s not  r equi r ed.   
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cust ody of  Kai t l yn,  i n v i ol at i on of  Wi s.  St at .  § 948. 31( 2) ;  ( 3)  

ent i cement  of  Kai t l yn,  i n v i ol at i on of  Wi s.  St at .  § 948. 07( 3) ; 6 

( 4)  ent i cement  of  Kar i ,  i n v i ol at i on of  § 948. 07( 3) ;  ( 5)  second-

degr ee sexual  assaul t  of  Kar i ,  t hen 16 year s ol d,  i n v i ol at i on 

                                                                                                                                                             
 .  .  .  .  

( c)  Whoever  has sexual  i nt er cour se wi t h a per son 
who has not  at t ai ned t he age of  16 year s by use or  
t hr eat  of  f or ce or  v i ol ence i s gui l t y of  a Cl ass B 
f el ony.   

 .  .  .  .  

( 2)  Second degr ee sexual  assaul t .   Whoever  has 
sexual  cont act  or  sexual  i nt er cour se wi t h a per son who 
has not  at t ai ned t he age of  16 year s i s gui l t y of  a 
Cl ass C f el ony.  

5 Wi sconsi n St at .  § 948. 025,  " Engagi ng i n r epeat ed act s of  
sexual  assaul t  of  t he same chi l d, "  st at es,  i n r el evant  par t :  
" ( 1)  Whoever  commi t s 3 or  mor e v i ol at i ons under  s.  948. 02( 1)  or  
( 2)  wi t hi n a speci f i ed per i od of  t i me i nvol v i ng t he same chi l d 
i s gui l t y of :  .  .  .  ( b)  A Cl ass C f el ony i f  f ewer  t han 3 of  t he 
v i ol at i ons wer e v i ol at i ons of  s.  948. 02( 1) . "  

6 Wi sconsi n St at .  § 948. 07,  " Chi l d ent i cement , "  s t at es,  i n 
r el evant  par t :   

Whoever ,  wi t h i nt ent  t o commi t  any of  t he 
f ol l owi ng act s,  causes or  at t empt s t o cause any chi l d 
who has not  at t ai ned t he age of  18 year s t o go i nt o 
any vehi c l e,  bui l di ng,  r oom or  secl uded pl ace i s 
gui l t y of  a Cl ass D f el ony:  

.  .  .  .   

( 3)  Exposi ng a sex or gan t o t he chi l d or  causi ng 
t he chi l d t o expose a sex or gan .  .  .  .  
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of  Wi s.  St at .  § 940. 225( 2) ( a) ; 7 ( 6)  second- degr ee sexual  assaul t  

of  Kar i ,  t hen 15 year s ol d,  i n v i ol at i on of  Wi s.  St at .  

§ 948. 02( 2) ;  ( 7)  second- degr ee sexual  assaul t  of  Samant ha,  i n 

v i ol at i on of  § 948. 02( 2) ;  ( 8)  physi cal  abuse of  Samant ha,  i n 

v i ol at i on of  Wi s.  St at .  § 948. 03( 2) ( b) ; 8 ( 9)  physi cal  abuse of  

Kar i ,  i n v i ol at i on of  § 948. 03( 2) ( b) ;  ( 10)  second- degr ee sexual  

assaul t  of  Ni col e ( " mout h t o peni s or al  sex" ) ,  i n v i ol at i on of  

Wi s.  St at .  § 948. 02( 2) ;  ( 11)  second- degr ee sexual  assaul t  of  

Ni col e ( " di gi t al  penet r at i on of  vagi na" ) ,  i n v i ol at i on of  

§ 948. 02( 2) ;  ( 12)  second- degr ee sexual  assaul t  of  Ni col e 

( " t ouchi ng br east s" ) ,  i n v i ol at i on of  § 948. 02( 2) ;  ( 13)  second-

degr ee sexual  assaul t  of  Ni col e ( " hand t o peni s" ) ,  i n v i ol at i on 

of  § 948. 02( 2) ;  and ( 14)  second- degr ee sexual  assaul t  of  Ni col e 

( " st r i k i ng of  but t ocks" ) ,  i n v i ol at i on of  § 948. 02( 2) . 9 

¶21 On Sept ember  4,  2009,  Zi egl er  f i l ed a pr e- t r i al  mot i on 

t o di smi ss Count s 10 t hr ough 14 as mul t i pl i c i t ous,  ar gui ng t hat  

                                                 
7 Wi sconsi n St at .  § 940. 225( 2) ,  " Second degr ee sexual  

assaul t , "  pr ovi des,  i n r el evant  par t :  " Whoever  does any of  t he 
f ol l owi ng i s gui l t y of  a Cl ass C f el ony:  ( a)  Has sexual  cont act  
or  sexual  i nt er cour se wi t h anot her  per son wi t hout  consent  of  
t hat  per son by use or  t hr eat  of  f or ce or  v i ol ence. "  

8 Wi sconsi n St at .  § 948. 03( 2) ( b)  st at es t hat  " [ w] hoever  
i nt ent i onal l y causes bodi l y har m t o a chi l d i s gui l t y of  a Cl ass 
H f el ony. "  

9 The 14- count  i nf or mat i on was amended down f r om 19 count s 
af t er  t he c i r cui t  cour t  di smi ssed t hr ee addi t i onal  count s of  
physi cal  abuse of  a chi l d and t wo addi t i onal  count s of  
i nt er f er ence wi t h chi l d cust ody at  t he Febr uar y 22,  2008,  
pr el i mi nar y hear i ng and a June 30,  2008,  pr e- t r i al  mot i on 
hear i ng,  r espect i vel y.  
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t he f i ve al l eged act s i nvol v i ng Ni col e ar e so s i mi l ar  i n f act  

t hat  t hey may not  pr oper l y be denomi nat ed separ at e cr i mes.  

¶22 The ci r cui t  cour t  deni ed Zi egl er ' s mot i on at  a hear i ng 

on Oct ober  12,  2009.   The cour t  r easoned t hat  al t hough t he f i ve 

count s compr i se " a consecut i ve ser i es of  event s, "  each of  t he 

f i ve al l eged act s i s di st i nct  i n nat ur e and " r equi r e[ s]  a 

separ at e,  vol i t i onal  act "  on t he par t  of  Zi egl er .  

¶23 At  t hat  same hear i ng,  t he c i r cui t  cour t  i ndi cat ed t hat  

Zi egl er  woul d be wear i ng st r eet  c l ot hes and a st un bel t  at  

t r i al ,  i n or der  t o pr event  any " pr obl ems. "   Zi egl er ' s counsel  

obj ect ed,  quest i oni ng whet her  t he use of  a st un bel t  was common 

pr act i ce.   The ci r cui t  cour t  expl ai ned t hat  a st un bel t  i s  

" commonl y used"  when a def endant  i s i n cust ody,  as i t  al l ows 

some r est r ai nt  " wi t hout  bei ng r eadi l y appar ent . "   Absent  any 

t i ght  c l ot hi ng,  t he cour t  r emar ked,  t he st un bel t  " shoul d be 

[ i ] ndi scer ni bl e t o t he j ur or s. "  

¶24 Zi egl er ' s t r i al  began on Oct ober  19,  2009,  and l ast ed 

f our  days.   At  t he st ar t  of  t he f i r st  day,  out si de t he j ur y ' s 

pr esence,  t he c i r cui t  cour t  expl ai ned on t he r ecor d t hat  Zi egl er  

was wear i ng bor r owed cl ot hi ng because hi s own cl ot hes di d not  

accompany hi m f r om t he j ai l .   Whi l e acknowl edgi ng def ense 

counsel ' s compl ai nt  t hat  t he bor r owed cl ot hi ng was t oo bi g,  t he 

c i r cui t  cour t  never t hel ess comment ed t hat  Zi egl er  was dr essed 

" appr opr i at e[ l y] , "  wear i ng " a whi t e shi r t  and t i e and a pai r  of  

dar k t r ouser s and dr ess t ype of  shoes. "   I n addi t i on,  t he 

c i r cui t  cour t  expr essl y obser ved t hat  Zi egl er  was not  wear i ng 

any vi s i bl e r est r ai nt s:  " Mr .  Zi egl er  al so has t he st un bel t ,  
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whi ch I  bel i eve i s on hi s l eg,  so t her e ar e no vi s i bl e 

r est r ai nt s.   Ther e' s no manacl es,  t her e ar e no shackl es.   

Ther e' s no bel l y chai n. "   When asked whet her  he had any ot her  

concer ns r el at i ve t o Zi egl er ' s appear ance,  def ense counsel  

pr i vat el y consul t ed wi t h Zi egl er  and t hen r esponded,  " We' r e f i ne 

wi t h t he c l ot hes si t uat i on. "  

¶25 Each of  t he f our  al l eged vi ct i ms t est i f i ed at  t r i al .   

Kai t l yn t est i f i ed t hat  she f i r st  met  Zi egl er  at  hi s st or e i n t he 

f al l  of  2007.   Accor di ng t o Kai t l yn,  her  v i s i t s t o Twi st ed 

became a pat t er n:  " [ T] hat ' s what  I ' d do,  I ' d r un away and I ' d 

show up at  Twi st ed. "   Zi egl er  event ual l y began dr i v i ng Kai t l yn 

f r om Twi st ed t o hi s house because,  i n her  wor ds,  she " had 

nowher e el se t o go. "   Kai t l yn i ndi cat ed t hat  she went  t o 

Zi egl er ' s r esi dence " a l ot , "  appr oxi mat el y 10 or  15 di f f er ent  

t i mes.   I f  she st ayed t he ni ght ,  she was r equi r ed t o s l eep i n 

Zi egl er ' s bedr oom and " had t o s l eep wi t h no cl ot hes on" ;  " [ i ] f  

[ she]  di dn' t  s l eep i n hi s r oom,  he' d get  angr y and ki ck [ her ]  

out  t he next  day. "    

¶26 Kai t l yn descr i bed sever al  i nst ances of  sexual  cont act  

and i nt er cour se wi t h Zi egl er ,  i ncl udi ng Kai t l yn " gi v i ng hi m or al  

sex"  and Zi egl er  " put t i ng hi s f i nger s i n [ her ]  vagi na, "  " f eel i ng 

[ her ]  but t , "  " t r [ y i ng]  t o have anal  sex wi t h [ her ] , "  and 

" t ouchi ng [ her ]  l eg and [ her ]  pr i vat e ar eas. "   Accor di ng t o 

Kai t l yn,  she had sexual  cont act  wi t h Zi egl er  " [ p] r et t y much 

ever y t i me [ she]  st ayed over  t her e. "   When asked why she 

cont i nued t o r et ur n t o hi s house,  Kai t l yn expl ai ned,  " I  j ust  

want ed somewher e t o get  away.  .  .  .   And he had dr ugs,  and I  
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want ed dr ugs,  so I  f i gur ed I ' d put  up wi t h hi m j ust  t o get  what  

I  want ed out  of  i t . "   By t he t i me t he pol i ce caught  Zi egl er  

l eavi ng hi s r esi dence wi t h Kai t l yn on Januar y 28,  2008,  Kai t l yn 

had been " st ayi ng at  hi s house"  f or  over  a week.    

¶27 Kai t l yn' s mot her ,  Tammy R.  ( Tammy) ,  al so t est i f i ed at  

t r i al .   Tammy r epor t ed t hat  Kai t l yn was mi ssi ng f r om Januar y 18,  

2008,  unt i l  Januar y 28,  2008,  when she was l ocat ed by pol i ce.   

When asked whet her  Kai t l yn had Tammy' s per mi ssi on t o st ay at  

Zi egl er ' s r esi dence,  Tammy r esponded,  " No. "  

¶28 The St at e i nt r oduced Zi egl er ' s mug shot  i n t he cour se 

of  Samant ha' s t est i mony.   The St at e asked Samant ha whet her  she 

knew an i ndi v i dual  by t he name of  Scot t  Zi egl er ,  and she 

answer ed i n t he af f i r mat i ve.   Samant ha f ur t her  i dent i f i ed 

Zi egl er  as t he owner  of  Twi st ed.   However ,  when asked whet her  

Zi egl er  was i n t he cour t r oom,  Samant ha r esponded,  " I  don' t  see 

hi m. "   Zi egl er ' s counsel  i mmedi at el y obj ect ed t o Samant ha' s 

t est i mony,  c i t i ng a l ack of  f oundat i on.   The ci r cui t  cour t  

over r ul ed t he obj ect i on i n a s i debar  conf er ence.  

¶29 The St at e i nt r oduced Zi egl er ' s mug shot  at  t he c l ose 

of  i t s  di r ect  exami nat i on of  Samant ha,  aski ng Samant ha whet her  

she r ecogni zed t he per son i n t he phot ogr aph.   Samant ha 

i dent i f i ed t he per son as " Scot t  Zi egl er . "  

¶30 I n a subsequent  of f er  of  pr oof ,  out s i de t he j ur y ' s 

pr esence,  Zi egl er ' s counsel  r ei t er at ed hi s obj ect i on t o 

Samant ha' s t est i mony and r equest ed t hat  Zi egl er ' s mug shot  not  

be publ i shed t o t he j ur y.   The c i r cui t  cour t  agai n over r ul ed t he 

obj ect i on,  r easoni ng t hat  t he St at e est abl i shed a f oundat i on f or  
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Samant ha' s t est i mony t hr ough her  i dent i f i cat i on of  Zi egl er  as 

t he owner  of  Twi st ed and her  f ami l i ar i t y wi t h Zi egl er ' s 

r esi dence.   Whi l e i t  admi t t ed Zi egl er ' s mug shot  i nt o evi dence,  

t he c i r cui t  cour t  st at ed t hat  i t  had no i nt ent i on of  publ i shi ng 

t he mug shot  t o t he j ur y.  

¶31 The St at e f ur t her  aut hent i cat ed t he mug shot  t hr ough 

t he t est i mony of  Det ect i ve Shel l ey Fi sher  ( Det ect i ve Fi sher )  of  

t he Ci t y of  Waukesha Pol i ce Depar t ment .   Det ect i ve Fi sher  

i dent i f i ed t he mug shot  as Zi egl er ' s booki ng phot o,  t aken af t er  

hi s ar r est  on Januar y 28,  2008.  

¶32 The j ur y r et ur ned i t s ver di ct  on Oct ober  22,  2009,  

f i ndi ng Zi egl er  gui l t y of  each of  t he 14 count s.  

¶33 On December  23,  2009,  t he ci r cui t  cour t  ent er ed 

j udgment  on t he j ur y ver di ct .   The ci r cui t  cour t  sent enced 

Zi egl er  t o a t ot al  of  310 year s of  i mpr i sonment ,  but  sever al  of  

t he 14 sent ences wer e st r uct ur ed t o r un concur r ent l y.   As a 

r esul t ,  Zi egl er  woul d ser ve a t ot al  of  35 year s i n i ni t i al  

conf i nement  and 20 year s on ext ended super vi s i on.  

¶34 Zi egl er  appeal ed,  chal l engi ng hi s convi ct i on on f our  

gr ounds.   Fi r st ,  r el y i ng on Bowden,  Zi egl er  ar gued t hat  t her e 

was i nsuf f i c i ent  evi dence t o convi ct  hi m of  i nt er f er i ng wi t h 

Kai t l yn' s cust ody.   Second,  he cont ended t hat  t he c i r cui t  cour t  

er r ed i n denyi ng hi s mot i on t o di smi ss Count s 10 t hr ough 14 as 

mul t i pl i c i t ous.   Thi r d,  Zi egl er  asser t ed t hat  t he admi ssi on of  

hi s mug shot  depr i ved hi m of  hi s r i ght  t o a f ai r  t r i al .   Four t h,  

Zi egl er  mai nt ai ned t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on i n or der i ng hi m t o wear  a st un bel t  at  t r i al .  
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¶35 The cour t  of  appeal s cer t i f i ed Zi egl er ' s appeal  t o 

t hi s cour t ,  expr essi ng i t s  di sagr eement  wi t h i t s own 

i nt er pr et at i on of  Wi s.  St at .  § 948. 31( 2)  i n Bowden.   The cour t  

of  appeal s expl ai ned t hat  i t s  i nt er pr et at i on of  § 948. 31( 2)  

seems t o add l anguage,  namel y,  an el ement ,  t o t he st at ut e.   

Denyi ng t hat  i t s i nt er pr et at i on of  § 948. 31( 2)  was di ct a,  t he 

cour t  of  appeal s acknowl edged t hat  i t  was bound by Bowden and 

t her eby compel l ed t o over t ur n Zi egl er ' s convi ct i on f or  

i nt er f er ence wi t h chi l d cust ody,  even t hough t he convi ct i on 

appear s st at ut or i l y  sound.   Accor di ngl y,  t he cour t  of  appeal s 

cer t i f i ed Zi egl er ' s appeal  t o t hi s cour t ,  aski ng us " t o 

det er mi ne whet her  Bowden' s i nt er pr et at i on i s cont r ar y t o t he 

pl ai n l anguage of  t he st at ut e. "  

¶36 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on and 

accept ed f or  consi der at i on al l  f our  i ssues r ai sed bef or e t he 

cour t  of  appeal s.  

I I I .  STANDARD OF REVI EW 

¶37 The i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  

§ 948. 31( 2)  pr esent  quest i ons of  l aw t hat  t hi s  cour t  r evi ews 

de novo whi l e benef i t t i ng f r om t he anal yses of  t he cour t  of  

appeal s and ci r cui t  cour t .   See Her i t age Far ms,  I nc.  v.  Mar kel  

I ns.  Co. ,  2012 WI  26,  ¶24,  339 Wi s.  2d 125,  810 N. W. 2d 465.   We 

al so i ndependent l y r evi ew whet her  t he evi dence pr esent ed t o t he 

j ur y was suf f i c i ent  t o convi ct  Zi egl er  of  i nt er f er i ng wi t h t he 

cust ody of  Kai t l yn.   See St at e v.  Hanson,  2012 WI  4,  ¶15,  338 

Wi s.  2d 243,  808 N. W. 2d 390.  
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¶38 Li kewi se,  whet her  Count s 10 t hr ough 14 of  t he 

i nf or mat i on ar e mul t i pl i c i t ous i n v i ol at i on of  t he f eder al  and 

st at e const i t ut i ons i s a quest i on of  l aw subj ect  t o our  

i ndependent  r evi ew.   See St at e v.  Pat t er son,  2010 WI  130,  ¶12,  

329 Wi s.  2d 599,  790 N. W. 2d 909;  St at e v.  Mul t al er ,  2002 WI  35,  

¶52,  252 Wi s.  2d 54,  643 N. W. 2d 437.  

¶39 We wi l l  not  di st ur b t he c i r cui t  cour t ' s  deci s i on t o 

admi t  at  t r i al  Zi egl er ' s mug shot  unl ess t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.   St at e v.  Ri nger ,  2010 WI  

69,  ¶24,  326 Wi s.  2d 351,  785 N. W. 2d 448.   " ' A c i r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on i f  i t  appl i es an i mpr oper  

l egal  st andar d or  makes a deci s i on not  r easonabl y suppor t ed by 

t he f act s of  r ecor d. ' "   Johnson v.  Ci nt as Cor p.  No.  2,  2012 WI  

31,  ¶22,  339 Wi s.  2d 493,  811 N. W. 2d 756 ( quot i ng 260 N.  12t h 

St . ,  LLC v.  DOT,  2011 WI  103,  ¶38,  338 Wi s.  2d 34,  808 

N. W. 2d 372) .   At  t he same t i me,  whet her  t he admi ssi on of  t he mug 

shot  v i ol at ed Zi egl er ' s r i ght  t o due pr ocess pr esent s a quest i on 

of  l aw t hat  we r evi ew de novo.   See St at e v.  Bur ns,  2011 WI  22,  

¶23,  332 Wi s.  2d 730,  798 N. W. 2d 166.  

¶40 We al so wi l l  not  di st ur b t he c i r cui t  cour t ' s  deci s i on 

t o or der  Zi egl er  t o wear  a st un bel t  at  t r i al  unl ess t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on.   See St at e v.  

Gr i nder ,  190 Wi s.  2d 541,  550- 51,  527 N. W. 2d 326 ( 1995) .  

I V.  ANALYSI S 

A 

¶41 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on i n 

or der  t o det er mi ne whet her  t he cour t  of  appeal s '  i nt er pr et at i on 
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of  Wi s.  St at .  § 948. 31( 2) ,  as set  f or t h i n Bowden,  i s cont r ar y 

t o t he pl ai n l anguage of  t he st at ut e.  

¶42 Our  canons of  st at ut or y i nt er pr et at i on ar e of t en 

st at ed and wel l  under st ood.   " ' The pur pose of  st at ut or y 

i nt er pr et at i on i s t o det er mi ne what  t he st at ut e means so t hat  i t  

may be gi ven i t s f ul l ,  pr oper ,  and i nt ended ef f ect . ' "   Her i t age 

Far ms,  339 Wi s.  2d 125,  ¶26 ( quot i ng St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110) .   To t hat  end,  st at ut or y i nt er pr et at i on begi ns 

wi t h t he l anguage of  t he st at ut e.   Kal al ,  271 Wi s.  2d 633,  ¶45.   

Wi t h t he except i on of  t echni cal  or  speci al l y- def i ned wor ds,  

st at ut or y l anguage i s gi ven i t s  common and or di nar y meani ng.   

I d.   I f  t he l anguage i s pl ai n,  our  i nqui r y ends.   I d.  

¶43 At  t he same t i me,  ascer t ai ni ng t he pl ai n meani ng of  a 

st at ut e r equi r es mor e t han f ocusi ng on a s i ngl e sent ence or  

por t i on t her eof .   Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  

89,  ¶12,  293 Wi s.  2d 123,  717 N. W. 2d 258.   We t her ef or e 

i nt er pr et  st at ut or y l anguage i n t he cont ext  i n whi ch i t  i s  used,  

" not  i n i sol at i on but  as par t  of  a whol e. "   Kal al ,  271 

Wi s.  2d 633,  ¶46.   I n addi t i on,  we must  const r ue st at ut or y 

l anguage r easonabl y.   I d.   An unr easonabl e i nt er pr et at i on i s one 

t hat  y i el ds absur d r esul t s,  i d. ,  or  cont r avenes t he st at ut e' s 

mani f est  pur pose,  i d. ,  ¶49.  

¶44 I n t hi s case,  Zi egl er  was char ged wi t h and convi ct ed 

of  one count  of  i nt er f er ence wi t h chi l d cust ody i n v i ol at i on of  

Wi s.  St at .  § 948. 31( 2) .   Sect i on 948. 31( 2)  st at es,  i n r el evant  

par t ,  t hat  " [ w] hoever  causes a chi l d t o l eave,  t akes a chi l d 
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away or  wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he 

chi l d' s par ent s .  .  .  wi t hout  t he consent  of  t he 

par ent s .  .  .  i s  gui l t y of  a Cl ass I  f el ony. "    

¶45 The cour t  of  appeal s i nt er pr et ed Wi s.  St at .  

§ 948. 31( 2)  i n Bowden,  concl udi ng t hat  t he j ur y was pr esent ed 

suf f i c i ent  evi dence t o f i nd t hat  t he def endant  caused t wo 

chi l dr en t o l eave t hei r  par ent  wi t hout  t he par ent ' s consent .   

306 Wi s.  2d 393,  ¶1.   I n t hat  case,  t he j ur y was pr esent ed 

evi dence t hat  t he 55- year - ol d def endant  appr oached t wo boys,  

el even-  and f i ve- year - ol d br ot her s,  as t hey wal ked home f r om 

school ,  engagi ng t hem i n conver sat i on about  spor t s and 

r epeat edl y aski ng t hem t o go wi t h hi m t o hi s house.   I d. ,  ¶¶2- 3.   

The boys i ni t i al l y  r esi st ed,  expl ai ni ng t hat  t hei r  mot her  was 

expect i ng t hem at  home.   I d. ,  ¶3.   However ,  f ear f ul  t hat  t he 

def endant  mi ght  hur t  t hem,  t he boys event ual l y f ol l owed hi m t o 

hi s house and went  i nsi de.   I d.   Once at  t he house,  t he 

def endant  gave t he boys t wo basket bal l s and a dr awi ng boar d.   

I d. ,  ¶6.   I t  was est i mat ed t hat  t he boys wer e i nsi de t he 

def endant ' s house f or  as l ong as 45 mi nut es bef or e f r i ends of  

t he def endant ' s event ual l y wal ked t he boys home.   I d. ,  ¶¶5- 6.  

¶46 The St at e char ged t he def endant  wi t h t wo count s of  

i nt er f er ence wi t h chi l d cust ody i n v i ol at i on of  Wi s.  St at .  

§ 948. 31( 2) ,  al l egi ng t hat  t he def endant  caused t he boys t o 

l eave t hei r  par ent  wi t hout  t he par ent ' s consent .   I d. ,  ¶7.   The 

j ur y f ound t he def endant  gui l t y of  bot h count s.   I d. ,  ¶9.  

¶47 The def endant  chal l enged hi s convi ct i on on appeal ,  

cont endi ng t hat  he coul d not  have " cause[ d]  [ t he chi l dr en]  t o 
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l eave"  t hei r  par ent  wi t hi n t he meani ng of  Wi s.  St at .  § 948. 31( 2)  

because t he boys wer e not  wi t h t hei r  mot her  when t he i nci dent  

occur r ed.   See i d. ,  ¶¶11,  17.   I n suppor t  of  hi s i nt er pr et at i on 

of  § 948. 31( 2) ,  t he def endant  poi nt ed t o t he st at ut e' s t hi r d 

met hod of  i nt er f er ence,  namel y,  " ' wi t hhol d[ i ng]  a chi l d f or  mor e 

t han 12 hour s ' "  f r om t he chi l d' s par ent s.   I d. ,  ¶17 ( quot i ng 

§ 948. 31( 2) ) .   The t hi r d met hod of  i nt er f er ence,  t he def endant  

posi t ed,  cont empl at es a c i r cumst ance i n whi ch t he chi l d i s not  

wi t h hi s or  her  par ent ,  and t her ef or e,  t he ot her  t wo met hods of  

i nt er f er ence——" caus[ i ng]  a chi l d t o l eave"  or  " t ak[ i ng]  a chi l d 

away" ——must  appl y onl y t o t hose ci r cumst ances i n whi ch t he chi l d 

i ni t i al l y  i s  wi t h hi s or  her  par ent .   I d. ,  ¶¶ 17- 18.  

¶48 The cour t  of  appeal s r ej ect ed t he def endant ' s 

i nt er pr et at i on of  Wi s.  St at .  § 948. 31( 2) ,  denyi ng t hat  t he t hi r d 

met hod of  i nt er f er ence f ocuses on t he pr esence of  t he chi l d' s 

par ent s.   I d. ,  ¶18.   I nst ead,  t he cour t  of  appeal s st at ed,  

" [ t ] he wi t hhol di ng met hod addr esses a s i t uat i on wher e t he per son 

who t akes t he chi l d has some i ni t i al  per mi ssi on t o do so. "   I d.   

By cont r ast ,  t he cour t  of  appeal s expl ai ned,  " [ t ] he ot her  t wo 

met hods speak t o s i t uat i ons wher e t he par ent  has gi ven no 

per mi ssi on t o t he per son who ' causes a chi l d t o l eave'  or  ' t akes 

a chi l d away. ' "   I d.    

¶49 I n Bowden,  t he cour t  of  appeal s hel d t hat  t he evi dence 

was suf f i c i ent  t o sust ai n t he j ur y ' s f i ndi ng t hat  t he def endant  

caused t he boys t o l eave t hei r  mot her  wi t hout  her  consent .   I d. ,  

¶19.   The j ur y was pr esent ed evi dence t hat  t he def endant  

appr oached t he boys;  l ur ed t hem i nt o conver sat i on;  and,  wi t hout  
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per mi ssi on f r om t hei r  mot her ,  i nsi st ed t hat  t hey devi at e f r om 

t hei r  r out e home.   I d.   Accor di ngl y,  t he cour t  of  appeal s 

concl uded t hat  t he def endant ' s conduct ,  despi t e bei ng " sweet ened 

wi t h spor t s t al k and basket bal l s, "  " amount [ ed]  t o ment al  

mani pul at i on of  a chi l d by doi ng t hi ngs t o per suade t he chi l d t o 

l eave t he par ent . "   I d.  

¶50 The i nst ant  case was char ged under  t he t hi r d met hod of  

i nt er f er ence enumer at ed i n Wi s.  St at .  § 948. 31( 2) :  t he St at e 

al l eged,  and t he j ur y f ound,  t hat  bet ween Januar y 18,  2008,  and 

Januar y 28,  2008,  Zi egl er  wi t hhel d Kai t l yn f or  mor e t han 12 

hour s f r om her  par ent s wi t hout  her  par ent s '  consent .   Rel y i ng on 

Bowden,  Zi egl er  now ar gues t hat  t he evi dence was i nsuf f i c i ent  t o 

sust ai n t he j ur y ' s f i ndi ng t hat  he wi t hhel d Kai t l yn wi t hi n t he 

meani ng of  § 948. 31( 2)  because i t  i s  undi sput ed t hat  he di d not  

have her  mot her ' s " i ni t i al  per mi ssi on"  t o t ake Kai t l yn.   See 306 

Wi s.  2d 393,  ¶18.   That  i s ,  Kai t l yn' s mot her ,  Tammy,  

speci f i cal l y t est i f i ed t hat  she di d not  gi ve Kai t l yn per mi ssi on 

t o st ay at  Zi egl er ' s r esi dence i n Januar y 2008 and i n f act ,  at  

t he t i me,  di d not  even know who Zi egl er  was.  

¶51 I n i t s cer t i f i cat i on,  t he cour t  of  appeal s  di d not  

quar r el  wi t h Zi egl er ' s appl i cat i on of  Bowden.   I nst ead,  t he 

cour t  of  appeal s expr essed i t s di sagr eement  wi t h i t s own 

i nt er pr et at i on of  Wi s.  St at .  § 948. 31( 2)  i n Bowden,  

acknowl edgi ng t hat  " t her e i s not hi ng i n t he st at ut or y l anguage 

t o i ndi cat e t hat  i n or der  t o wi t hhol d cust ody f r om a par ent ,  a 

def endant  must  have had ' i ni t i al  per mi ssi on'  f r om t he par ent  t o 

t ake t he chi l d. "   We agr ee.  
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¶52 Pur suant  t o t he pl ai n l anguage of  Wi s.  St at .  

§ 948. 31( 2) ,  a per son i s gui l t y of  i nt er f er ence wi t h chi l d 

cust ody i f ,  wi t hout  t he consent  of  t he chi l d' s par ent s,  t he 

per son ei t her  ( a)  " causes a chi l d t o l eave"  t he chi l d' s par ent s,  

( b)  " t akes a chi l d away"  f r om t he chi l d' s par ent s,  or  ( c)  

" wi t hhol ds a chi l d f or  mor e t han 12 hour s"  f r om t he chi l d' s 

par ent s.   See al so Wi s JI ——Cr i mi nal  2167.   Speci f i c  t o t he t hi r d 

met hod of  i nt er f er ence,  t her ef or e,  t he St at e must  pr ove t hr ee 

el ement s:  ( 1)  on t he dat e of  t he al l eged of f ense,  t he chi l d was 

under  t he age of  18 year s;  ( 2)  t he def endant  wi t hhel d t he chi l d 

f or  mor e t han 12 hour s f r om t he chi l d' s par ent s;  and ( 3)  t he 

chi l d' s par ent s di d not  consent .    

¶53 As t he cour t  of  appeal s cor r ect l y acknowl edged i n i t s 

cer t i f i cat i on,  not hi ng i n t he t ext  of  Wi s.  St at .  § 948. 31( 2)  

suggest s t hat  t he St at e must  al so pr ove t hat  t he def endant  had 

t he par ent s '  i ni t i al  per mi ssi on t o t ake t he chi l d.   I ndeed,  t he 

st at ut e' s onl y ar guabl e r ef er ence t o per mi ssi on comes i n t he 

f or m of  t he phr ase " wi t hout  t he consent  of  t he par ent s" ——a 

phr ase t hat  r equi r es t he St at e t o pr ove t hat  t he def endant  was 

wi t hout  t he par ent s '  per mi ssi on t o wi t hhol d t hei r  chi l d f or  mor e 

t han 12 hour s.   Mor eover ,  t he common and or di nar y meani ng of  t he 

phr ase " wi t hhol ds a chi l d .  .  .  f r om t he chi l d' s par ent s"  does 

not  suggest  t hat  t he act or  necessar i l y  had t he par ent s '  i ni t i al  

per mi ssi on t o t ake t he chi l d.   The wor d " wi t hhol d"  i s commonl y 

under st ood t o mean " [ t ] o keep i n check;  r est r ai n"  or  " [ t ] o 

r ef r ai n f r om gi v i ng,  gr ant i ng,  or  per mi t t i ng. "   The Amer i can 

Her i t age Di ct i onar y of  t he Engl i sh Language 2050- 51 ( 3d ed.  
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1992) .   Thus,  a def endant  wi t hhol ds a chi l d f r om t he chi l d' s 

par ent s wi t hi n t he meani ng of  § 948. 31( 2)  i f  t he def endant  

r est r ai ns t he chi l d or  ot her wi se r ef r ai ns f r om gi v i ng t he chi l d 

t o t he chi l d' s par ent s,  i r r espect i ve of  whet her  t he def endant  

had t he par ent s '  i ni t i al  per mi ssi on t o t ake t he chi l d.  

¶54 Accor di ngl y,  i n answer  t o t he cer t i f i ed quest i on,  we 

concl ude t hat  t he cour t  of  appeal s '  i nt er pr et at i on of  t he phr ase 

" wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he chi l d' s 

par ent s"  i n Wi s.  St at .  § 948. 31( 2) ,  as set  f or t h i n Bowden,  i s 

cont r ar y t o t he pl ai n l anguage of  t he st at ut e.   We t her ef or e 

wi t hdr aw f r om Bowden any l anguage t hat  suggest s t hat  § 948. 31( 2)  

r equi r es t he St at e t o pr ove t hat  t he def endant  had t he par ent s '  

" i ni t i al  per mi ssi on"  t o t ake t he chi l d.   The r emai nder  of  Bowden 

r et ai ns i t s pr ecedent i al  val ue. 10  

¶55 Appl y i ng t he appr opr i at e i nt er pr et at i on of  Wi s.  St at .  

§ 948. 31( 2)  t o t he i nst ant  case,  we concl ude t hat  t he evi dence 

was suf f i c i ent  t o sust ai n t he j ur y ' s f i ndi ng t hat  Zi egl er  

wi t hhel d Kai t l yn f or  mor e t han 12 hour s f r om her  par ent s wi t hout  

her  par ent s '  consent .    

¶56 A def endant  bear s a heavy bur den i n at t empt i ng t o set  

asi de a j ur y ' s ver di ct  on t he gr ounds of  i nsuf f i c i ent  evi dence.   

Hanson,  338 Wi s.  2d 243,  ¶31;  St at e v.  Booker ,  2006 WI  79,  ¶22,  

292 Wi s.  2d 43,  717 N. W. 2d 676.   Evi dence i s  i nsuf f i c i ent  t o 

sust ai n a convi ct i on " onl y i f  t he evi dence,  when vi ewed most  

f avor abl y t o t he St at e,  ' i s  so i nsuf f i c i ent  i n pr obat i ve val ue 

                                                 
10 See supr a not e 3.  
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and f or ce t hat  i t  can be sai d as a mat t er  of  l aw t hat  no t r i er  

of  f act ,  act i ng r easonabl y,  coul d have f ound gui l t  beyond a 

r easonabl e doubt . ' "   Booker ,  292 Wi s.  2d 43,  ¶22 ( quot i ng St at e 

v.  Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W. 2d 752 ( 1990) ) .  

¶57 I n t hi s case,  Kai t l yn t est i f i ed t hat  begi nni ng on 

Januar y 18,  2008,  when she was onl y 14 year s ol d,  she st ayed 

wi t h Zi egl er  at  hi s r esi dence f or  over  a week.   The j ur y was not  

pr esent ed any evi dence t endi ng t o show t hat  Zi egl er  ever  of f er ed 

or  at t empt ed t o br i ng Kai t l yn back t o her  mot her ,  Tammy,  or  t o 

ot her wi se cont act  Tammy.   I nst ead,  by al l  account s,  Zi egl er  

want ed Kai t l yn t o st ay wi t h hi m,  r equi r i ng her  t o s l eep naked i n 

hi s bedr oom and per f or m sexual  f avor s i n exchange f or  dr ugs and 

al cohol .   I ndeed,  t he pai r  was not  separ at ed unt i l  Januar y 28,  

2008,  when t he pol i ce caught  Zi egl er  l eavi ng hi s  r esi dence wi t h 

Kai t l yn i n t ow,  wear i ng a dog col l ar  and l eash.   Tammy t est i f i ed 

t hat  Kai t l yn was mi ssi ng f r om Januar y 18,  2008,  unt i l  Januar y 

28,  2008,  and t hat  she never  gave per mi ssi on f or  Kai t l yn t o st ay  

at  Zi egl er ' s r esi dence.   Vi ewi ng such evi dence i n t he l i ght  most  

f avor abl e t o t he St at e,  we have l i t t l e di f f i cul t y det er mi ni ng 

t hat  t he evi dence was suf f i c i ent  f or  t he j ur y t o f i nd beyond a 

r easonabl e doubt  t hat  Zi egl er  wi t hhel d Kai t l yn,  t hen 14 year s 

ol d,  f or  mor e t han 12 hour s f r om her  mot her  wi t hout  her  mot her ' s  

consent .   That  i s,  t he j ur y coul d have r easonabl y f ound t hat  

bet ween Januar y 18,  2008,  and Januar y 28,  2008,  Kai t l yn st ayed 

wi t h Zi egl er  at  hi s r esi dence and t hat  over  Tammy' s obj ect i on,  

Zi egl er  ei t her  r est r ai ned Kai t l yn or  r ef r ai ned f r om gi v i ng 

Kai t l yn t o Tammy f or  a per i od of  mor e t han 12 hour s.  
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B 

¶58 Zi egl er  al so cont ends t hat  t he c i r cui t  cour t  er r ed i n 

denyi ng hi s mot i on t o di smi ss Count s 10 t hr ough 14 of  t he 

i nf or mat i on as mul t i pl i c i t ous.   Anal ogi z i ng t he f i ve count s wi t h 

t hose at  i ssue i n St at e v.  Hi r sch,  140 Wi s.  2d 468,  410 

N. W. 2d 638 ( Ct .  App.  1987) ,  Zi egl er  ar gues t hat  t he f i ve al l eged 

act s,  each i nvol v i ng Ni col e,  compr i sed one cont i nuous epi sode 

and t her ef or e coul d not  pr oper l y be char ged as f i ve separ at e 

cr i mes.  

¶59 The Doubl e Jeopar dy Cl ause of  t he Fi f t h Amendment  of  

t he Uni t ed St at es Const i t ut i on and i t s par al l el  pr ovi s i on i n t he 

Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 8( 1) ,  pr ohi bi t  

mul t i pl e puni shment s f or  t he same of f ense. 11  When a def endant  i s 

char ged i n mor e t han one count  f or  a s i ngl e of f ense,  t he count s 

ar e deemed i mper mi ssi bl y mul t i pl i c i t ous.   St at e v.  Rabe,  96 

Wi s.  2d 48,  61,  291 N. W. 2d 809 ( 1980) .  

¶60 We r evi ew mul t i pl i c i t y c l ai ms accor di ng t o a wel l -

est abl i shed t wo- pr onged met hodol ogy.   Fi r st ,  t he cour t  

det er mi nes whet her  t he of f enses ar e i dent i cal  i n l aw and f act  

usi ng t he " el ement s- onl y"  t est  set  f or t h i n Bl ockbur ger  v.  

                                                 
11 The Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des,  i n r el evant  par t ,  t hat  " nor  shal l  any per son be 
subj ect  f or  t he same of f ense t o be t wi ce put  i n j eopar dy of  l i f e 
or  l i mb. "   Li kewi se,  Ar t i c l e I ,  Sect i on 8( 1)  of  t he Wi sconsi n 
Const i t ut i on mandat es t hat  " no per son f or  t he same of f ense may 
be put  t wi ce i n j eopar dy of  puni shment . "   Thi s cour t  
t r adi t i onal l y v i ews t hese t wo cl auses as i dent i cal  i n scope and 
pur pose.   St at e v.  Davi son,  2003 WI  89,  ¶18,  263 Wi s.  2d 145,  
666 N. W. 2d 1.   
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Uni t ed St at es,  284 U. S.  299,  304 ( 1932) .   Pat t er son,  329 

Wi s.  2d 599,  ¶12;  St at e v.  Davi son,  2003 WI  89,  ¶43,  263 

Wi s.  2d 145,  666 N. W. 2d 1.   Under  t he " el ement s- onl y"  t est ,  t wo 

of f enses ar e i dent i cal  i n l aw i f  one of f ense does not  r equi r e 

pr oof  of  any f act  i n addi t i on t o t hose whi ch must  be pr oved f or  

t he ot her  of f ense.   See Bl ockbur ger ,  284 U. S.  at  304.   St i l l ,  

of f enses i dent i cal  i n l aw ar e not  necessar i l y  i dent i cal  i n f act .   

See St at e v.  Ei sch,  96 Wi s.  2d 25,  30- 31,  291 N. W. 2d 800 ( 1980) .   

Two of f enses,  whi ch ar e l egal l y i dent i cal ,  ar e not  i dent i cal  i n 

f act  i f  t he act s al l egedl y commi t t ed ar e suf f i c i ent l y di f f er ent  

i n f act  t o demonst r at e t hat  separ at e cr i mes have been commi t t ed.   

See i d.  at  31;  Mul t al er ,  252 Wi s.  2d 54,  ¶¶56- 57.  

¶61 The r esul t s of  t he " el ement s- onl y"  t est  det er mi ne t he 

pr esumpt i on under  whi ch we anal yze t he second pr ong of  our  

met hodol ogy.   Pat t er son,  329 Wi s.  2d 599,  ¶15.   I f  t he of f enses 

ar e i dent i cal  i n l aw and f act ,  a pr esumpt i on ar i ses t hat  t he 

l egi s l at ur e di d not  i nt end t o aut hor i ze cumul at i ve puni shment s.   

I d. ;  Davi son,  263 Wi s.  2d 145,  ¶43.   The St at e may r ebut  t hat  

pr esumpt i on onl y  by a c l ear  i ndi cat i on of  cont r ar y l egi s l at i ve 

i nt ent .   Davi son,  263 Wi s.  2d 145,  ¶43.    

¶62 Conver sel y,  i f  t he of f enses ar e di f f er ent  i n l aw or  

f act ,  t he pr esumpt i on i s t hat  t he l egi s l at ur e i nt ended t o per mi t  

cumul at i ve puni shment s.   Pat t er son,  329 Wi s.  2d 599,  ¶15;  

Davi son,  263 Wi s.  2d 145,  ¶44.   At  t hi s j unct ur e,  we ar e no 

l onger  concer ned wi t h a doubl e j eopar dy v i ol at i on but  i nst ead a 

pot ent i al  due pr ocess vi ol at i on.   See Davi son,  263 Wi s.  2d 145,  

¶33;  St at e v.  Tr awi t zki ,  2001 WI  77,  ¶22,  244 Wi s.  2d 523,  628 
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N. W. 2d 801.   I f  t he of f enses ar e di f f er ent  i n l aw or  f act ,  t he 

def endant  has t he bur den of  demonst r at i ng t hat  t he of f enses ar e 

never t hel ess mul t i pl i c i t ous on gr ounds t hat  t he l egi s l at ur e di d 

not  i nt end t o aut hor i ze cumul at i ve puni shment s.   Pat t er son,  329 

Wi s.  2d 599,  ¶17;  Davi son,  263 Wi s.  2d 145,  ¶45.   I f  t he 

def endant  succeeds,  he or  she has a l egi t i mat e due pr ocess 

cl ai m.   See Davi son,  263 Wi s.  2d 145,  ¶46.  

¶63 To di scer n l egi s l at i ve i nt ent  under  t he second pr ong 

of  our  met hodol ogy,  we anal yze t he f ol l owi ng f our  f act or s:  ( 1)  

al l  appl i cabl e st at ut or y l anguage;  ( 2)  t he l egi s l at i ve hi st or y 

and cont ext  of  t he st at ut es;  ( 3)  t he nat ur e of  t he pr oscr i bed 

conduct ;  and ( 4)  t he appr opr i at eness of  mul t i pl e puni shment s f or  

t he conduct .  Pat t er son,  329 Wi s.  2d 599,  ¶16;  Davi son,  263 

Wi s.  2d 145,  ¶50;  St at e v.  Der ango,  2000 WI  89,  ¶34,  236 

Wi s.  2d 721,  613 N. W. 2d 833.  

¶64 I n t hi s case,  we agr ee wi t h t he c i r cui t  cour t  t hat  

Count s 10 t hr ough 14 of  t he i nf or mat i on ar e not  mul t i pl i c i t ous.   

We concl ude t hat  t he f i ve of f enses,  whi l e i dent i cal  i n l aw,  ar e 

di f f er ent  i n f act .   We f ur t her  concl ude t hat  Zi egl er  has f ai l ed 

t o r ebut  t he pr esumpt i on t hat  t he l egi s l at ur e i nt ended t o per mi t  

cumul at i ve puni shment s f or  t he f i ve of f enses.  

¶65 Zi egl er  was char ged wi t h and convi ct ed of  f i ve count s 

of  second- degr ee sexual  assaul t  of  Ni col e i n v i ol at i on of  Wi s.  

St at .  § 948. 02( 2) .   Sect i on 948. 02( 2)  pr ovi des t hat  " [ w] hoever  

has sexual  cont act  or  sexual  i nt er cour se wi t h a per son who has 

not  at t ai ned t he age of  16 year s i s gui l t y of  a Cl ass C f el ony. "   

I n Count s 10 and 11,  r espect i vel y,  t he St at e al l eged t hat  
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Zi egl er  had sexual  i nt er cour se wi t h Ni col e by havi ng Ni col e 

per f or m or al  sex on hi m and by di gi t al l y  penet r at i ng Ni col e' s 

vagi na.   I n Count s 12 t hr ough 14,  r espect i vel y,  t he St at e 

al l eged t hat  Zi egl er  had sexual  cont act  wi t h Ni col e by t ouchi ng 

her  br east s,  by havi ng Ni col e t ouch hi s peni s wi t h her  hand,  and 

by st r i k i ng Ni col e' s but t ocks.  

¶66 Ther e i s no quest i on t hat  t he f i ve of f enses ar e 

i dent i cal  i n l aw.   Each of  t he f i ve of f enses was char ged under  

Wi s.  St at .  § 948. 02( 2) .   Consequent l y,  appl y i ng t he " el ement s-

onl y"  t est ,  al l  f i ve of f enses r equi r e pr oof  of  t he same f act s,  

or  el ement s. 12  See Bl ockbur ger ,  284 U. S.  at  304.  

¶67 I t  does not  f ol l ow,  however ,  t hat  t he f i ve of f enses 

ar e necessar i l y  i dent i cal  i n f act .   See Ei sch,  96 Wi s.  2d at  30-

31.   We concl ude t hat  t he f i ve of f enses,  whi l e i dent i cal  i n l aw,  

ar e di f f er ent  i n f act .   That  i s,  t he f i ve act s al l egedl y 

commi t t ed ar e suf f i c i ent l y di f f er ent  i n f act  t o demonst r at e t hat  

Zi egl er  commi t t ed f i ve separ at e cr i mes.   See i d.  at  31.  

¶68 I n Ei sch,  t hi s cour t  concl uded t hat  t he def endant ' s 

f our  al l eged act s of  f or c i bl e and nonconsensual  sexual  

i nt er cour se const i t ut ed f our  separ at el y char geabl e of f enses,  

even t hough t he f our  act s i nvol ved t he same vi ct i m and t ook 

pl ace at  t he same l ocat i on over  a per i od of  t i me t hat  di d not  

exceed t wo and one- hal f  hour s.   I d.  at  27.   I n t hat  case,  t he 

                                                 
12 The cr i me of  second- degr ee sexual  assaul t  of  a chi l d has 

t wo el ement s:  ( 1)  t he def endant  had sexual  cont act  or  sexual  
i nt er cour se wi t h t he v i ct i m,  and ( 2)  t he v i ct i m was under  t he 
age of  16 year s at  t he t i me of  t he al l eged sexual  cont act  or  
sexual  i nt er cour se.   See Wi s JI ——Cr i mi nal  2104.  



No.  2010AP2514- CR   

 

27 
 

St at e al l eged t hat  on May 18,  1978,  t he def endant  f or c i bl y 

r emoved t he vi ct i m' s c l ot hi ng and i nser t ed hi s peni s i nt o her  

vagi na sever al  t i mes whi l e st r i k i ng her  and choki ng her .   I d.   

The St at e f ur t her  al l eged t hat  t he def endant  i nser t ed hi s peni s 

i nt o t he v i ct i m' s anus,  f or ced a beer  bot t l e i nt o her  vagi na,  

and f or ced hi s peni s i nt o her  mout h.   I d.   The r ecor d r eveal ed 

t hat  t he al l eged at t ack was cont i nuous and t ook pl ace bet ween 

1: 00 a. m.  and 3: 30 a. m.   I d.  at  28.  

¶69 The St at e char ged t he def endant  wi t h f our  count s of  

second- degr ee sexual  assaul t  by use of  f or ce i n v i ol at i on of  

Wi s.  St at .  § 940. 225( 2) ( a)  ( 1977- 78) .   I d.   The f our  count s 

compr i sed t he f ol l owi ng f our  act s:  ( 1)  geni t al  i nt er cour se,  ( 2)  

anal  i nt er cour se,  ( 3)  f el l at i o,  and ( 4)  i nser t i on of  a beer  

bot t l e i nt o t he v i ct i m' s geni t al s.   I d.    

¶70 The def endant  moved t o di smi ss al l  but  one of  t he f our  

count s,  ar gui ng t hat  t he count s wer e mul t i pl i c i t ous because each 

of  t he f our  al l eged act s ar ose out  of  t he same i nci dent .   I d.  at  

29.   The ci r cui t  cour t  agr eed and di smi ssed t hr ee of  t he f our  

count s.   I d.   The cour t  of  appeal s af f i r med.   I d.  at  26- 27.  

¶71 On appeal ,  t hi s cour t  r ever sed and r emanded t he cause 

t o t he c i r cui t  cour t .   I d.  at  42.   The cour t  concl uded t hat  t he 

f our  al l eged of f enses,  al t hough i dent i cal  i n l aw,  wer e 

suf f i c i ent l y di f f er ent  i n f act  t o demonst r at e t hat  f our  separ at e 

cr i mes had been commi t t ed.   I d.  at  31.   The cour t  r easoned t hat  

each of  t he al l eged act s r equi r ed a separ at e vol i t i onal  act ;  

i nvol ved a di f f er ent  met hod of  bodi l y i nt r usi on;  r equi r ed a 
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separ at e appl i cat i on of  f or ce and t hr eat ;  and r esul t ed i n a new 

and di f f er ent  humi l i at i on,  danger ,  and pai n.   I d.  at  37.  

¶72 By cont r ast ,  i n Hi r sch,  t he cour t  of  appeal s af f i r med 

t he di smi ssal  of  t hr ee count s of  f i r st - degr ee sexual  assaul t  of  

a chi l d on t he gr ounds t hat  t he count s wer e mul t i pl i c i t ous.   140 

Wi s.  2d at  470.   I n t hat  case,  st emmi ng f r om al l egat i ons t hat  

t he def endant  t ouched t he f i ve- year - ol d v i ct i m by movi ng hi s  

hand f r om her  vagi na,  t o her  anus,  and back agai n t o her  vagi na,  

i d.  at  474,  t he St at e char ged t he def endant  wi t h t hr ee separ at e 

count s of  f i r st - degr ee sexual  assaul t  of  a chi l d i n v i ol at i on of  

Wi s.  St at .  § 940. 225( 1) ( d)  ( 1987- 88) ,  i d.  at  470.   The cour t  of  

appeal s concl uded t hat  t he t hr ee al l eged act s wer e not  

suf f i c i ent l y di f f er ent  i n f act  t o be pr oper l y denomi nat ed 

separ at e cr i mes.   I d.  at  474.   The cour t  r easoned t hat  t he 

al l eged act s wer e " ext r emel y s i mi l ar  i n nat ur e and char act er , "  

each i nvol v i ng t he def endant ' s hand and t wo of  t he t hr ee 

i nvol v i ng t he vi ct i m' s vagi nal  ar ea.   I d.   I n addi t i on,  because 

t he ent i r e epi sode " t ook no mor e t han a f ew mi nut es, "  t he cour t  

of  appeal s was not  convi nced t hat  t he def endant  had suf f i c i ent  

t i me f or  r ef l ect i on i n bet ween t he al l eged act s.   I d.  at  475.  

¶73 Compar i ng Ei sch and Hi r sch t o t he i nst ant  case,  i t  i s  

r eadi l y appar ent  t hat  t he f i ve al l eged act s compr i sed i n Count s 

10 t hr ough 14 of  t he i nf or mat i on ar e much mor e aki n t o t hose 

act s at  i ssue i n Ei sch.   The f i ve al l eged act s——f el l at i o,  

di gi t al  penet r at i on of  Ni col e' s vagi na,  t he t ouchi ng of  Ni col e' s  

br east s,  t he t ouchi ng of  Zi egl er ' s peni s,  and t he st r i k i ng of  

Ni col e' s but t ocks——ar e si gni f i cant l y di f f er ent  i n nat ur e,  
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i nvol v i ng di f f er ent  met hods of  i nt r usi on and cont act  and 

di f f er ent  ar eas of  Zi egl er  and Ni col e' s bodi es.   Whi l e t he f i ve 

al l eged act s t ook pl ace i n t he cour se of  t he same eveni ng,  each 

act  i s  di st i nct  and hence " r equi r ed a new vol i t i onal  depar t ur e"  

i n Zi egl er ' s cour se of  conduct .   See Ei sch,  96 Wi s.  2d at  36;  

see al so Mul t al er ,  252 Wi s.  2d 54,  ¶¶56- 57.   Accor di ngl y,  we 

concl ude t hat  t he f i ve al l eged act s ar e suf f i c i ent l y di f f er ent  

i n f act  t o demonst r at e t hat  Zi egl er  commi t t ed f i ve separ at e 

cr i mes.  

¶74 Because we concl ude t hat  t he f i ve of f enses,  whi l e 

i dent i cal  i n l aw,  ar e di f f er ent  i n f act ,  we pr esume t hat  t he 

l egi s l at ur e i nt ended t o per mi t  cumul at i ve puni shment s,  see 

Pat t er son,  329 Wi s.  2d 599,  ¶15;  Davi son,  263 Wi s.  2d 145,  ¶44,  

and Zi egl er  bear s t he bur den of  demonst r at i ng ot her wi se,  see 

Pat t er son,  329 Wi s.  2d 599,  ¶17;  Davi son,  263 Wi s.  2d 145,  ¶45.   

I n hi s br i ef i ng,  Zi egl er  makes no ef f or t  t o demonst r at e t hat  

cumul at i ve puni shment s f or  t he f i ve of f enses ar e cont r ar y t o 

l egi s l at i ve i nt ent .   I ndeed,  our  i ndependent  r evi ew of  t he 

r el evant  st at ut or y l anguage and l egi s l at i ve hi st or y,  t he nat ur e 

of  t he pr oscr i bed conduct ,  and t he appr opr i at eness of  mul t i pl e 

puni shment s suppor t s t he pr esumpt i on ot her wi se.  

¶75 Wi sconsi n St at .  § 948. 02( 2)  pr ohi bi t s " sexual  cont act  

or  sexual  i nt er cour se wi t h a per son who has not  at t ai ned t he age 

of  16 year s .  .  .  . "   Thus,  by i t s pl ai n l anguage,  § 948. 02( 2)  

pr oscr i bes t wo f or ms of  conduct :  " sexual  cont act "  wi t h a chi l d 

under  t he age of  16 and " sexual  i nt er cour se"  wi t h a chi l d under  

t he age of  16.   The t er ms " sexual  cont act "  and " sexual  
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i nt er cour se"  ar e speci al l y- def i ned f or  pur poses of  Chapt er  948.   

Wi sconsi n St at .  § 948. 01( 5) ( a)  def i nes " sexual  cont act , "  i n 

r el evant  par t ,  as " i nt ent i onal  t ouchi ng .  .  .  f or  t he pur pose of  

sexual l y degr adi ng or  sexual l y humi l i at i ng t he compl ai nant  or  

sexual l y ar ousi ng or  gr at i f y i ng t he def endant , "  i ncl udi ng bot h 

( 1)  i nt ent i onal  t ouchi ng of  t he compl ai nant ' s i nt i mat e par t s by 

t he def endant  and ( 2)  i nt ent i onal  t ouchi ng of  t he def endant ' s 

i nt i mat e par t s by t he compl ai nant  upon t he def endant ' s 

i nst r uct i on.   That  t he l egi s l at ur e separ at el y enumer at ed 

t ouchi ng by t he def endant  and t ouchi ng by t he compl ai nant  

i ndi cat es t hat  t he l egi s l at ur e consi der ed each act ——her e,  t he 

t ouchi ng of  Ni col e' s br east s  by Zi egl er ,  t he t ouchi ng of  

Zi egl er ' s peni s by Ni col e,  and t he st r i k i ng of  Ni col e' s but t ocks 

by Zi egl er ——t o be di st i nct  and char geabl e i n i t s own r i ght .   

Li kewi se,  § 948. 01( 6)  def i nes " sexual  i nt er cour se, "  i n r el evant  

par t ,  t o i ncl ude " vul var  penet r at i on as wel l  as cunni l i ngus,  

f el l at i o or  anal  i nt er cour se .  .  .  , "  agai n i ndi cat i ng t hat  t he 

l egi s l at ur e i nt ended each act ——her e,  f el l at i o and Zi egl er ' s 

di gi t al  penet r at i on of  Ni col e' s vagi na——t o gi ve r i se t o a 

separ at e,  subst ant i ve cr i me.  

¶76 The l egi s l at ur e has separ at el y def i ned t he t er ms 

" sexual  cont act "  and " sexual  i nt er cour se"  s i nce t he i ncept i on of  

Wi s.  St at .  ch.  948.   Pur suant  t o 1987 Wi s.  Act  332,  § 55,  t he 

l egi s l at ur e cr eat ed Chapt er  948 i n or der  t o speci al l y or gani ze 

cr i mes agai nst  chi l dr en,  of f enses whi ch wer e pr evi ousl y l ocat ed 

t hr oughout  t he gener al  Cr i mi nal  Code.   See Dr af t i ng Fi l e f or  

1987 Wi s.  Act  332,  I nf or mat i on Memor andum 88- 2:  New Law Rel at i ng 
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t o Cr i mes Agai nst  Chi l dr en 1 ( Apr .  29,  1988) ,  Legi s l at i ve 

Ref er ence Bur eau,  Madi son,  Wi s.   The Legi s l at i ve Counci l ' s  1986-

87 Speci al  Commi t t ee on Cr i mes Agai nst  Chi l dr en,  whi ch devel oped 

Act  332,  concl uded t hat  a separ at e chapt er  accompl i shes t he 

obj ect i ve of  " [ e] mphasi z i ng t he ser i ousness of  of f enses agai nst  

t he most  vul ner abl e cr i me vi ct i ms i n our  soci et y. "   I d.  at  4.   

I n t hi s case,  per mi t t i ng cumul at i ve puni shment s f or  Zi egl er ' s  

f i ve of f enses per pet r at ed agai nst  Ni col e f ur t her s t he 

l egi s l at ur e' s expr ess obj ect i ve of  emphasi z i ng t he ser i ousness 

of  cr i mes agai nst  chi l dr en.  

¶77 Rel at edl y,  t he nat ur e of  t he conduct  pr oscr i bed by 

Wi s.  St at .  § 948. 02( 2)  r ender s cumul at i ve puni shment s especi al l y 

appr opr i at e.   Each act  of  sexual  cont act  and sexual  i nt er cour se,  

whi l e pr oscr i bed by t he same st at ut e and per pet r at ed agai nst  t he 

same vi ct i m on t he same eveni ng,  r esul t ed i n a new and di f f er ent  

humi l i at i on and danger  on t he par t  of  a chi l d.   I ndeed,  i t  i s  

har d t o i magi ne a ser i es of  act s t hat  i s  mor e appr opr i at el y 

subj ect  t o cumul at i ve puni shment s.  

C 

¶78 Zi egl er  al so ar gues t hat  t he c i r cui t  cour t ' s  admi ssi on 

at  t r i al  of  hi s mug shot  depr i ved hi m of  hi s r i ght  t o a f ai r  

t r i al .   I n par t i cul ar ,  r el y i ng on Uni t ed St at es v.  Har r i ngt on,  

490 F. 2d 487 ( 2d Ci r .  1973) ,  Zi egl er  asser t s t hat  he i s ent i t l ed 

t o a new t r i al  on t he gr ounds t hat  t he admi ssi on of  hi s mug shot  

i mper mi ssi bl y suggest ed t o t he j ur y t hat  he had a pr i or  cr i mi nal  

r ecor d,  despi t e t he f act  t hat  Zi egl er  exer ci sed hi s r i ght  not  t o 

t est i f y i n hi s own def ense.   I n addi t i on,  Zi egl er  cont ends t hat  
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Count s 7 and 8,  t hose al l egi ng cr i mes agai nst  Samant ha,  ought  t o 

be di smi ssed on t he gr ounds t hat  t he mug shot  const i t ut ed an 

i mper mi ssi bl e " showup" 13 i n v i ol at i on of  St at e v.  Dubose,  2005 WI  

126,  285 Wi s.  2d 143,  699 N. W. 2d 582.   We addr ess t hese 

ar gument s i n t ur n,  concl udi ng t hat  nei t her  has mer i t .    

¶79 I f ,  at  t r i al ,  t he def endant  exer ci ses hi s r i ght  not  t o 

t est i f y i n hi s own def ense and i s not  ot her wi se r esponsi bl e f or  

causi ng t he j ur y  t o be i nf or med about  hi s pr evi ous convi ct i ons,  

t hen t he def endant  " i s ent i t l ed t o have t he exi st ence of  any 

pr i or  cr i mi nal  r ecor d conceal ed f r om t he j ur y. "   Har r i ngt on,  490 

F. 2d at  490.   I n such ci r cumst ances,  t he Second Ci r cui t  Cour t  of  

Appeal s has hel d t hat  t he i nt r oduct i on at  t r i al  of  t he 

def endant ' s mug shot  " may wel l  be equi val ent  t o t he i nt r oduct i on 

of  di r ect  evi dence of  a pr i or  cr i mi nal  convi ct i on"  i n v i ol at i on 

of  t he def endant ' s r i ght  t o a f ai r  t r i al .   I d.   Accor di ngl y,  t he 

Har r i ngt on cour t  det er mi ned t hat  i n t he event  t hat  t he def endant  

does not  t est i f y at  t r i al ,  t he i nt r oduct i on of  t he def endant ' s 

mug shot  const i t ut es r ever si bl e er r or  unl ess t he f ol l owi ng t hr ee 

pr er equi s i t es ar e sat i sf i ed:  ( 1)  t he Gover nment  must  have a 

" demonst r abl e need"  t o i nt r oduce t he mug shot ;  ( 2)  t he mug shot ,  

" i f  shown t o t he j ur y,  must  not  i mpl y t hat  t he def endant  has a 

pr i or  cr i mi nal  r ecor d" ;  and ( 3)  t he manner  i n whi ch t he mug shot  

                                                 
13 A " showup"  i s " [ a]  pr et r i al  i dent i f i cat i on pr ocedur e i n 

whi ch a suspect  i s conf r ont ed wi t h a wi t ness t o or  t he v i ct i m of  
a cr i me. "   Bl ack' s Law Di ct i onar y 1385.   " Unl i ke a l i neup,  a 
showup i s a one- on- one conf r ont at i on. "   I d.  
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i s i nt r oduced must  " not  dr aw par t i cul ar  at t ent i on t o t he sour ce 

or  i mpl i cat i ons"  of  t he mug shot .   I d.  at  494.  

¶80 Assumi ng ar guendo t hat  Har r i ngt on appl i es t o t he 

i nst ant  case,  we concl ude t hat  al l  t hr ee of  t he f or egoi ng 

pr er equi s i t es ar e sat i sf i ed.   Fi r st ,  t he St at e had a 

demonst r abl e need t o i nt r oduce Zi egl er ' s mug shot .   Samant ha,  

t he al l eged vi ct i m i n Count s 7 and 8 and t he onl y wi t ness t o t he 

under l y i ng act s,  r ecogni zed Zi egl er  by name but  f ai l ed t o 

i dent i f y hi m i n cour t .   As t he r ecor d r ef l ect s,  Zi egl er  l ost  a 

consi der abl e amount  of  wei ght  whi l e awai t i ng t r i al .   The St at e 

t her ef or e needed t o i nt r oduce Zi egl er ' s mug shot  i n or der  f or  

Samant ha t o i dent i f y Zi egl er  and t her eby pr ovi de a f oundat i on 

f or  her  cr uci al  t est i mony.   Second,  t her e i s no i ndi cat i on i n 

t he r ecor d t hat  t he j ur y was ever  shown Zi egl er ' s mug shot .   I n 

f act ,  t he c i r cui t  cour t  expr essl y st at ed t hat  i t  had no 

i nt ent i on of  publ i shi ng t he mug shot  t o t he j ur y.   Thi r d and 

f i nal l y,  t he manner  i n whi ch t he St at e i nt r oduced Zi egl er ' s mug 

shot  speci f i cal l y di spel l ed any i mpl i cat i on t hat  t he phot ogr aph 

concer ned Zi egl er ' s pr i or  cr i mi nal  r ecor d.   Def ense counsel ' s 

obj ect i on t o t he mug shot  was di scussed out si de of  t he j ur y ' s 

pr esence,  and Det ect i ve Fi sher ,  t est i f y i ng f or  t he St at e,  

expl i c i t l y  i dent i f i ed t he mug shot  as Zi egl er ' s booki ng phot o 

f r om hi s Januar y 28,  2008,  ar r est  f or  t he under l y i ng char ges.  

¶81 Dubose i s l i kewi se i nappl i cabl e t o t he i nst ant  case.   

A showup,  by def i ni t i on,  i s  an out - of - cour t  pr e- t r i al  

i dent i f i cat i on.   See Dubose,  285 Wi s.  2d 143,  ¶1 n. 1;  Bl ack' s 

Law Di ct i onar y 1385 ( 7t h ed.  1999) .   A showup i mpl i cat es a 
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def endant ' s r i ght  t o due pr ocess on t he gr ounds t hat  t he 

pr act i ce of  showi ng a s i ngl e suspect  t o an exci t ed or  st r essed 

eyewi t ness or  v i ct i m f or  t he pur pose of  i dent i f i cat i on gi ves 

r i se t o t he l i kel i hood of  an i r r epar abl e mi si dent i f i cat i on.   See 

Dubose,  285 Wi s.  2d 143,  ¶¶18,  22.   Accor di ngl y,  i n Dubose,  t hi s 

cour t  hel d t hat  " evi dence obt ai ned f r om an out - of - cour t  showup 

i s i nher ent l y suggest i ve and wi l l  not  be admi ssi bl e unl ess,  

based on t he t ot al i t y of  t he ci r cumst ances,  t he pr ocedur e was 

necessar y. "   I d. ,  ¶33.   A showup i s deemed necessar y i f  " t he 

pol i ce l acked pr obabl e cause t o make an ar r est  or ,  as a r esul t  

of  ot her  exi gent  c i r cumst ances,  coul d not  have conduct ed a 

l i neup or  phot o ar r ay. "   I d.    

¶82 I n t he i nst ant  case,  Samant ha' s i dent i f i cat i on of  

Zi egl er  t hr ough hi s mug shot  di d not  const i t ut e a showup.   The 

i dent i f i cat i on occur r ed i n cour t ,  dur i ng t r i al .   By t hat  t i me,  

Zi egl er  was no l onger  onl y a suspect  but  r at her  a char ged 

def endant .   What  i s mor e,  t her e i s no i ndi cat i on t hat  

mi si dent i f i cat i on was an i ssue at  Zi egl er ' s t r i al ,  as ever y 

ot her  al l eged vi ct i m i dent i f i ed Zi egl er ,  i n cour t ,  as t he 

per pet r at or .   We t her ef or e see no r eason t o appl y Dubose t o t he 

i nst ant  case,  and Zi egl er  poi nt s us t o none.  

D 

¶83 Fi nal l y,  Zi egl er  mai nt ai ns t hat  he i s ent i t l ed t o a 

new t r i al  on t he gr ounds t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n or der i ng hi m t o wear  a st un bel t  at  

t r i al .   Speci f i cal l y,  c i t i ng St at e v.  Champl ai n,  2008 WI  App 5,  

307 Wi s.  2d 232,  744 N. W. 2d 889,  Zi egl er  asser t s t hat  t he 
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c i r cui t  cour t  commi t t ed r ever si bl e er r or  by f ai l i ng t o i nqui r e 

i nt o t he necessi t y of  t he devi ce.   We di sagr ee.  

¶84 Gener al l y,  a cr i mi nal  def endant  shoul d not  be 

r est r ai ned dur i ng t r i al .   St at e v.  Mi l l er ,  2011 WI  App 34,  ¶4,  

331 Wi s.  2d 732,  797 N. W. 2d 528.   Rest r ai nt s may j eopar di ze a 

cr i mi nal  def endant ' s r i ght  t o a f ai r  and i mpar t i al  t r i al  by 

" psychol ogi cal l y engender [ i ng]  pr ej udi ce i n t he mi nds of  j ur or s  

when t hey vi ew ' a man pr esumed t o be i nnocent  i n t he chai ns of  

t he convi ct ed. ' "   Gr i nder ,  190 Wi s.  2d at  551- 52 ( quot i ng St at e 

v.  Cassel ,  48 Wi s.  2d 619,  624,  180 N. W. 2d 607 ( 1970) ) .   At  t he 

same t i me,  t he gener al  r ul e agai nst  r est r ai ni ng a cr i mi nal  

def endant  may gi ve way when necessar y t o pr ot ect  t he publ i c.   

I d.  at  552;  Mi l l er ,  331 Wi s.  2d 732,  ¶5.   Accor di ngl y,  i n t he 

exer ci se of  i t s  di scr et i on,  a c i r cui t  cour t  may r equi r e 

r est r ai nt s when " t hey ar e ' necessar y t o mai nt ai n or der ,  decor um,  

and saf et y i n t he cour t r oom. ' "   Gr i nder ,  190 Wi s.  2d at  552 

( quot i ng Fl ower s v.  St at e,  43 Wi s.  2d 352,  362,  168 N. W. 2d 843 

( 1969) ) .  

¶85 I n Champl ai n,  r ef er enced by Zi egl er ,  t he cour t  of  

appeal s concl uded t hat  a c i r cui t  cour t  has t he " af f i r mat i ve,  sua 

spont e dut y"  t o i nqui r e i nt o t he necessi t y of  a r est r ai nt  once 

t he ci r cui t  cour t  becomes awar e t hat  t he def endant  i s wear i ng 

one at  t r i al .   307 Wi s.  2d 232,  ¶32.   At  t he same t i me,  i n 

Mi l l er ,  a mor e r ecent  case not  c i t ed by Zi egl er ,  t he cour t  of  

appeal s expl i c i t l y  c l ar i f i ed t hat  a c i r cui t  cour t ' s  dut y under  

Champl ai n " does not  ext end t o s i t uat i ons i n whi ch t he j ur y 

cannot  see t he def endant ' s  r est r ai nt s. "   Mi l l er ,  331 
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Wi s.  2d 732,  ¶8;  see al so i d. ,  ¶11 ( " [ A]  t r i al  cour t  has no sua 

spont e dut y t o i nqui r e i nt o t he necessi t y of  hi dden 

r est r ai nt s. " ) .  

¶86 I n t he i nst ant  case,  i n or der  t o pr event  any 

" pr obl ems, "  t he c i r cui t  cour t  or der ed Zi egl er  t o wear  a st un 

bel t  at  t r i al .   On t he f i r st  day of  t r i al ,  t he c i r cui t  cour t  

expr essl y f ound t hat  Zi egl er  was wear i ng " no vi s i bl e 

r est r ai nt s. "   That  f i ndi ng i s suppor t ed by sever al  phot ogr aphs 

i n t he r ecor d,  t aken bef or e j ur y sel ect i on.   The st un bel t ,  

accor di ng t o t he c i r cui t  cour t ,  was l ocat ed on Zi egl er ' s l eg,  

assumedl y under neat h hi s " dar k t r ouser s. "   Whi l e Zi egl er ,  i n hi s 

br i ef i ng bef or e t hi s cour t ,  makes much of  t he f act  t hat  t he 

c i r cui t  cour t  expr essed onl y t hat  i t  " bel i eve[ d] "  t he st un bel t  

was on Zi egl er ' s l eg,  Zi egl er  of f er s no evi dence t hat  t he st un 

bel t  was l ocat ed anywher e el se or  was ot her wi se vi s i bl e.   

I ndeed,  t hat  t he c i r cui t  cour t  was not  posi t i ve as t o t he 

l ocat i on of  t he st un bel t  act ual l y suppor t s t he cour t ' s  f i ndi ng 

t hat  Zi egl er  was not  wear i ng any vi s i bl e r est r ai nt s.   Mor eover ,  

once Zi egl er  was wear i ng t he st un bel t ,  nei t her  Zi egl er  nor  hi s 

counsel  expr essed any concer ns r el at i ng t o t he r est r ai nt .   I n 

f act ,  t hei r  onl y compl ai nt  about  Zi egl er ' s appear ance was t he 

baggi ness of  hi s bor r owed cl ot hi ng.   I t  goes wi t hout  sayi ng t hat  

Zi egl er ' s l oose pant s made i t  even l ess l i kel y t hat  t he st un 

bel t  was vi s i bl e under neat h.   Because t he ci r cui t  cour t ' s  

f i ndi ng t hat  Zi egl er  was wear i ng " no vi s i bl e r est r ai nt s"  i s 

suppor t ed by t he r ecor d,  we concl ude t hat  Champl ai n has no 

appl i cat i on t o t hi s case.    
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V.  CONCLUSI ON 

¶87 Fi r st ,  i n answer  t o t he cer t i f i ed quest i on,  we 

concl ude t hat  t he cour t  of  appeal s '  i nt er pr et at i on of  t he phr ase 

" wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he chi l d' s 

par ent s"  i n Wi s.  St at .  § 948. 31( 2) ,  as set  f or t h i n Bowden,  i s 

cont r ar y t o t he pl ai n l anguage of  t he st at ut e.   We t her ef or e 

wi t hdr aw f r om Bowden any l anguage t hat  suggest s t hat  § 948. 31( 2)  

r equi r es t he St at e t o pr ove t hat  t he def endant  had t he par ent s '  

" i ni t i al  per mi ssi on"  t o t ake t he chi l d.   The r emai nder  of  Bowden 

r et ai ns i t s pr ecedent i al  val ue. 14 

¶88 Appl y i ng t he appr opr i at e i nt er pr et at i on of  Wi s.  St at .  

§ 948. 31( 2)  t o t he i nst ant  case,  we det er mi ne t hat  t he evi dence 

was suf f i c i ent  t o convi ct  Zi egl er  of  i nt er f er ence wi t h chi l d 

cust ody.  

¶89 Second,  we concl ude t hat  Count s 10 t hr ough 14 of  t he 

i nf or mat i on,  each char gi ng Zi egl er  wi t h second- degr ee sexual  

assaul t  of  t he same chi l d,  ar e not  mul t i pl i c i t ous.   The f i ve 

of f enses,  whi l e i dent i cal  i n l aw,  ar e di f f er ent  i n f act .   We 

f ur t her  concl ude t hat  Zi egl er  has f ai l ed t o r ebut  t he 

pr esumpt i on t hat  t he l egi s l at ur e i nt ended t o per mi t  cumul at i ve 

puni shment s f or  t he f i ve of f enses.  

¶90 Thi r d,  we det er mi ne t hat  t he c i r cui t  cour t ' s  admi ssi on 

at  t r i al  of  Zi egl er ' s mug shot  di d not  depr i ve Zi egl er  of  hi s 

r i ght  t o a f ai r  t r i al .    

                                                 
14 See supr a not e 3.  
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¶91 Four t h and f i nal l y,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on i n or der i ng Zi egl er  t o 

wear  a st un bel t  at  t r i al .  

By t he Cour t . —The j udgment  of  t he c i r cui t  cour t  i s  

af f i r med.  
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¶92 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng i n par t  and 

di ssent i ng i n par t ) .   The def endant  i n t he pr esent  case,  42 

year s of  age,  engaged i n despi cabl e conduct .   He was convi ct ed 

of  14 f el ony count s and was sent enced t o 35 year s i n i ni t i al  

conf i nement  and 20 year s on ext ended super vi s i on.   Maj or i t y op. ,  

¶33.     

¶93 The def endant  chal l enges hi s convi ct i ons on f our  

gr ounds.   I  di sagr ee wi t h t he def endant ' s posi t i on on t hr ee of  

hi s gr ounds.   I  t her ef or e agr ee wi t h t he maj or i t y opi ni on t hat  

t he def endant ' s convi ct i ons of  13 f el ony count s st and.    

¶94 However ,  I  di sagr ee wi t h t he maj or i t y ' s i nt er pr et at i on 

of  Wi s.  St at .  § 948. 31( 2) ,  whi ch af f ect s one of  t he 14 

convi ct i ons,  namel y t he convi ct i on f or  i nt er f er ence wi t h chi l d 

cust ody.   

¶95 I  di ssent  because t he maj or i t y er r s i n i t s 

i nt er pr et at i on of  Wi s.  St at .  § 948. 31( 2) :  

( 1)  The maj or i t y f ai l s  t o appl y bas i c,  accept ed r ul es of  

st at ut or y i nt er pr et at i on.   Al t hough t he maj or i t y 

asser t s t hat  " we must  const r ue st at ut or y l anguage 

r easonabl y"  and t hat  " [ a] n unr easonabl e i nt er pr et at i on 

i s one t hat  y i el ds absur d r esul t s .  .  .  or  cont r avenes 

t he st at ut e' s mani f est  pur pose, "  maj or i t y op. ,  ¶43,  

t he maj or i t y does not  anal yze or  appl y t hi s r ul e of  

i nt er pr et at i on i n t he pr esent  case.  

( 2)  The maj or i t y ' s i nt er pr et at i on of  Wi s.  St at .  

§ 948. 31( 2)  y i el ds absur d r esul t s.   I  agr ee wi t h t he 

St at e t hat  t he maj or i t y ' s st at ut or y i nt er pr et at i on i s 
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br oad enough t o cr i mi nal i ze i nnocent  conduct .   I  am 

unper suaded,  however ,  by t he St at e' s ar gument  t hat  we 

may r el y on pr osecut or i al  di scr et i on t o ensur e t hat  

t he st at ut e wi l l  be appl i ed i n a way t hat  avoi ds 

cr i mi nal i z i ng i nnocuous conduct .    

( 3)  The maj or i t y f ai l s  t o pay pr oper  heed t o pr ecedent ,  

namel y St at e v .  Bowden,  2007 WI  App 234,  306 

Wi s.  2d 393,  742 N. W. 2d 332,  and f ai l s t o appl y 

accept ed appr oaches t o st at ut or y i nt er pr et at i on.   

( 4)  The maj or i t y ' s i nt er pr et at i on unt et her s t he st at ut e 

f r om i t s i nt ended pur pose and scope,  as descr i bed i n 

t he Legi s l at i ve Counci l  Not es t o Wi s.  St at .  

§ 948. 31( 2) .   The Legi s l at ur e adopt ed t he Not es as 

par t  of  1987 Wi s.  Act  332.  

I  

 ¶96 The maj or i t y mechani cal l y exami nes t he t ext  of  t he 

st at ut e and f ai l s t o appl y basi c,  accept ed r ul es of  st at ut or y 

i nt er pr et at i on.  

¶97 The def endant  was char ged wi t h v i ol at i ng Wi s.  St at .  

§ 948. 31( 2) . 1  Mor e speci f i cal l y,  he was char ged wi t h one of  t he 

                                                 
1 Wi sconsi n St at .  § 948. 31( 2)  pr ovi des:  

Whoever  causes a chi l d t o l eave,  t akes a chi l d away or  
wi t hhol ds a chi l d f or  mor e t han 12 hour s f r om t he 
chi l d' s par ent s or ,  i n t he case of  a nonmar i t al  chi l d 
whose par ent s do not  subsequent l y i nt er mar r y under  s.  
767. 803,  f r om t he chi l d' s mot her  or ,  i f  he has been 
gr ant ed l egal  cust ody,  t he chi l d' s f at her ,  wi t hout  t he 
consent  of  t he par ent s,  t he mot her  or  t he f at her  wi t h 
l egal  cust ody,  i s gui l t y of  a Cl ass I  f el ony.   Thi s 
subsect i on i s not  appl i cabl e i f  l egal  cust ody has been 
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t hr ee ways of  v i ol at i ng t he st at ut e,  namel y,  wi t hhol di ng a chi l d 

f or  mor e t han 12 hour s f r om t he chi l d' s par ent s.    

 ¶98 A pr i or  cour t  of  appeal s deci s i on,  St at e v.  Bowden,  

2007 WI  App 234,  306 Wi s.  2d 393,  742 N. W. 2d 332,  anal yzed Wi s.  

St at .  § 948. 31( 2)  and decl ar ed t hat  " [ t ] he wi t hhol di ng met hod 

addr esses a s i t uat i on wher e t he per son who t akes t he chi l d has 

some i ni t i al  per mi ssi on t o do so. "   I d. ,  ¶18.    

¶99 I n i t s cer t i f i cat i on,  t he cour t  of  appeal s f r amed t he 

i ssue as " whet her  Bowden' s i nt er pr et at i on i s cont r ar y t o t he 

pl ai n l anguage of  t he st at ut e. "   The cour t  of  appeal s al so 

opi ned t hat  " Bowden' s i nt er pr et at i on seems t o add l anguage t o 

t he st at ut e ( and an el ement  t o t he cr i me) ,  whi ch i s somet hi ng we 

may not  do. "   

 ¶100 The maj or i t y whol ehear t edl y accept s t he cour t  of  

appeal s '  one- di mensi onal  f r ami ng of  t he i ssue.   The maj or i t y  

concl udes t hat  t he " i ni t i al  per mi ssi on"  r equi r ement  cr eat ed by 

Bowden " i s cont r ar y t o t he pl ai n l anguage of  t he st at ut e"  and 

t her ef or e t hat  t he convi ct i on may st and.   Maj or i t y op. ,  ¶¶7- 8,  

51- 55.  

 ¶101 Rel yi ng sol el y on a r ot e appl i cat i on of  t he " pl ai n 

l anguage"  r ul e of  i nt er pr et at i on,  t he maj or i t y i s of  cour se 

cor r ect  t hat  t he st at ut e makes no r ef er ence t o " i ni t i al  

per mi ssi on. "   Maj or i t y op. ,  ¶53.    

 ¶102 The maj or i t y ' s st at ut or y i nt er pr et at i on i s,  however ,  

over si mpl i f i ed.   Thi s cour t  i s  expect ed t o do mor e t han 

                                                                                                                                                             
gr ant ed by cour t  or der  t o t he per son t aki ng or  
wi t hhol di ng t he chi l d.  ( Emphases added. )  
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r obot i cal l y r ead t he wor ds of  a st at ut e.   As t he maj or i t y i t sel f  

expl ai ns,  t hi s cour t  " must  const r ue st at ut or y l anguage 

r easonabl y, "  and " [ a] n unr easonabl e i nt er pr et at i on i s one t hat  

y i el ds absur d r esul t s .  .  .  or  cont r avenes t he st at ut e' s 

mani f est  pur pose. "   Maj or i t y op. ,  ¶43.   Yet  t he maj or i t y does 

not  even pause t o consi der  whet her  i t s i nt er pr et at i on of  t he 

st at ut e i s r easonabl e.   

I I  

¶103 The maj or i t y ' s i nt er pr et at i on of  Wi s.  St at .  

§ 948. 31( 2)  y i el ds absur d r esul t s.   I  agr ee wi t h t he St at e t hat  

t he maj or i t y ' s i nt er pr et at i on of  t he st at ut e i s so br oad t hat  i t  

encompasses i nnocuous,  i nnocent  behavi or  t hat  woul d not  be 

consi der ed f el oni ous.  

¶104 Accor di ng t o t he maj or i t y,  t he el ement s of  t he f el ony 

ar e " ( 1)  on t he dat e of  t he al l eged of f ense,  t he chi l d was under  

t he age of  18 year s;  ( 2)  t he def endant  wi t hhel d t he chi l d f or  

mor e t han 12 hour s f r om t he chi l d' s par ent s;  and ( 3)  t he chi l d' s  

par ent s di d not  consent . "   Maj or i t y op. ,  ¶52.   The maj or i t y 

expl ai ns t hat  t he second el ement  i s sat i sf i ed " i f  t he def endant  

r est r ai ns t he chi l d or  ot her wi se r ef r ai ns f r om gi v i ng t he chi l d 

t o t he chi l d' s par ent s. "   Maj or i t y op. ,  ¶53.  

¶105 Under  t he maj or i t y ' s i nt er pr et at i on,  t her e i s no 

i nt ent  or  knowl edge r equi r ed on t he par t  of  t he def endant ,  whi ch 

makes t he pot ent i al  br eadt h of  t he maj or i t y ' s i nt er pr et at i on 

st agger i ng.       

¶106 For  exampl e,  under  t he maj or i t y ' s i nt er pr et at i on,  i f  a 

chi l d under  t he age of  18 ( wi t hout  per mi ssi on f r om hi s or  her  
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par ent s)  goes over  t o a f r i end' s  house and st ays at  t he f r i end' s  

house f or  over  12 hour s,  t he f r i end' s par ent  f al l s  wi t hi n t he 

pl ai n l anguage of  t he st at ut e and coul d be char ged wi t h a 

f el ony.   El ement  ( 1)  i s sat i sf i ed because t he chi l d was under  

18;  el ement  ( 2)  i s sat i sf i ed because t he par ent  of  t he f r i end 

" r ef r ai n[ ed]  f r om gi v i ng t he chi l d t o t he chi l d' s par ent s"  f or  

12 hour s;  and el ement  ( 3)  i s sat i sf i ed because t he chi l d' s 

par ent s di d not  consent .   

¶107 I n f act ,  a chi l d who i nvi t es anot her  chi l d over  f or  a 

s l eepover  coul d be char ged under  t he st at ut e under  t he 

maj or i t y ' s i nt er pr et at i on.  

¶108 At  or al  ar gument ,  t he St at e f or t hr i ght l y acknowl edged 

t he pot ent i al  br eadt h of  t he i nt er pr et at i on i t  sought .   The 

St at e accept s t hat  i t s  i nt er pr et at i on of  t he st at ut e encompasses 

not  onl y cul pabl e conduct  t hat  one woul d or di nar i l y  consi der  

cr i mi nal ,  but  al so i nnocent  conduct .   The St at e' s pr oposed 

sol ut i on t o t hi s  di l emma i s t o r el y on pr osecut or i al  di scr et i on 

t o ensur e t hat  t he st at ut e i s appl i ed onl y  i n appr opr i at e 

s i t uat i ons.   

¶109 I  r ecogni ze t he necessi t y and val ue of  pr osecut or i al  

di scr et i on i n our  syst em,  but  t he maj or i t y opi ni on' s st at ut or y  

i nt er pr et at i on t akes pr osecut or i al  di scr et i on t oo f ar  and al l ows 

pr osecut or i al  di scr et i on t o i nvade t he l egi s l at i ve r ol e of  

deci di ng what  conduct  const i t ut es a cr i me.  

¶110 I  concl ude t hat  t he maj or i t y ' s i nt er pr et at i on of  Wi s.  

St at .  § 948. 31( 2)  i s unaccept abl e because i t  y i el ds absur d 

r esul t s.    
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I I I  

¶111 The maj or i t y f ai l s  t o pay pr oper  heed t o pr ecedent ,  

namel y t he Bowden case,  and f ai l s t o adher e t o accept ed 

appr oaches t o st at ut or y i nt er pr et at i on.    

¶112 The " i ni t i al  per mi ssi on"  r equi r ement  adopt ed i n Bowden 

t hat  t he St at e now seeks t o voi d was act ual l y  adopt ed at  t he 

St at e' s suggest i on i n Bowden.   I n t he St at e' s br i ef  i n Bowden,  

t he St at e ar gued as f ol l ows:   

" Wi t hhol ds"  suggest s a s i t uat i on wher e a def endant  has 
per mi ssi on t o t ake t he chi l d f or  a set  per i od of  t i me 
but  t hen f ai l s t o r et ur n t he chi l d t o t he par ent s,  and 
keeps t he chi l d f or  mor e t han t wel ve hour s wi t hout  t he 
par ent s '  consent .   I t  addr esses a s i t uat i on wher e t he 
def endant  has per mi ssi on of  t he par ent s t o have 
physi cal  possessi on of  t he chi l d i n t he f i r st  
pl ace .  .  .  . 2 

¶113 Bowden has been t he l aw si nce i t  was deci ded i n 2007.  

¶114 Pr i nci pl es of  st ar e deci s i s ( " t o st and by t hat  whi ch 

has been deci ded" )  appl y t o publ i shed cour t  of  appeal s  

deci s i ons,  and s t ar e deci s i s commands t hat  t hi s cour t  adher e t o 

a pr i or  cour t  of  appeal s deci s i on " unl ess a compel l i ng r eason 

exi st s t o over r ul e i t . " 3  Thus,  " [ w] hen a par t y asks t hi s cour t  

                                                 
2 St at e v.  Bowden,  2007 WI  App 234,  306 Wi s.  2d 393,  742 

N. W. 2d 332,  Br i ef  of  Pl ai nt i f f - Respondent  at  6.  

The St at e asser t s i n i t s br i ef  bef or e t he cour t  i n t he 
pr esent  case t hat  " t he St at e does not  bel i eve t hat  i t s ar gument  
i n Bowden shoul d be i nt er pr et ed as st at i ng t hat  t he wi t hhol di ng 
met hod can onl y be appl i ed wher e t he def endant  has i ni t i al  
per mi ssi on t o have t he chi l d,  but  i nst ead speaks t o what  
nor mal l y woul d be t he case. "   Br i ef  of  Pl ai nt i f f - Respondent  at  
13- 14 n. 2.  

3 See Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶21,  274 Wi s.  2d 220,  
682 N. W. 2d 405 ( c i t at i ons omi t t ed) .  
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t o over t ur n a pr i or  i nt er pr et at i on of  a st at ut e,  i t  i s  hi s 

' bur den .  .  .  t o show not  onl y t hat  [ t he deci s i on]  was mi st aken 

but  al so t hat  i t  was obj ect i vel y wr ong .  .  .  . ' " 4  

¶115 Al t hough t he " i ni t i al  per mi ssi on"  r equi r ement  does not  

appear  i n t he t ext  of  t he st at ut e,  t he r equi r ement  i s not  

" obj ect i vel y wr ong. "   I nt er pr et i ng t he st at ut e t o i ncl ude t hi s  

r equi r ement  i s one way t o pr event  t he absur d r esul t s cr eat ed by 

t he maj or i t y opi ni on.   

¶116 The " i ni t i al  per mi ssi on"  r equi r ement  i n Bowden i s a 

st ep cl oser  t o a r easonabl e i nt er pr et at i on t han t he 

i nt er pr et at i on t he maj or i t y adopt s t oday,  al t hough Bowden i s  

not  necessar i l y  t he i deal  way t o pl ace a r easonabl e l i mi t  on t he 

scope of  Wi s.  St at .  § 948. 31( 2) .   Wer e t he cour t ' s  sol e opt i ons 

ei t her  r et ai ni ng Bowden' s " i ni t i al  per mi ssi on"  r equi r ement  or  

abandoni ng i t  and r obot i cal l y appl y i ng t he t ext  of  t he st at ut e,  

t he f or mer  woul d have been t he mor e r easonabl e choi ce. 5 

¶117 The St at e,  whi ch ar gued i n f avor  of  t he " i ni t i al  

per mi ssi on"  r equi r ement  i n Bowden,  seemi ngl y under st ands t hat  

t he r equi r ement  i s a r easonabl e i nt er pr et at i on.   The St at e 

asser t s i n i t s br i ef  bef or e t hi s cour t  t hat  " [ w] hi l e t he 

                                                 
4 Pr ogr essi ve N.  I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶45,  281 

Wi s.  2d 300,  697 N. W. 2d 417 ( quot i ng Wenke,  274 Wi s.  2d 220,  
¶21) .  

5 I n r eal i t y,  t he cour t  has ot her  opt i ons.   For  one,  t he 
cour t  coul d r ead an i nt ent  r equi r ement  i nt o t he st at ut e.    

Anot her  i mpor t ant  consi der at i on l ef t  unaddr essed by t he 
par t i es and t he maj or i t y i s whet her  t he pr esent  case shoul d be 
gover ned by t he Bowden i nt er pr et at i on because i t  was t he l aw at  
t he t i me of  t he def endant ' s of f ense.  
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wi t hhol di ng met hod of  i nt er f er i ng wi t h chi l d cust ody does not  

r equi r e t hat  t he def endant  have i ni t i al  per mi ssi on t o have t he 

chi l d,  t hi s wi l l  undoubt edl y be t he case i n most  appl i cat i ons of  

t he st at ut e. " 6 ( Emphasi s added. )  

¶118 Fur t her mor e,  al t hough t he f act  t hat  t he l egi s l at ur e 

has not  over t ur ned a cour t ' s  i nt er pr et at i on of  a st at ut e i s f ar  

f r om det er mi nat i ve of  l egi s l at i ve i nt ent , 7 l egi s l at i ve 

acqui escence i n a cour t  deci s i on i s a " pr esumpt i on t o ai d i n 

st at ut or y const r uct i on. " 8  I n t he pr esent  case,  t he l egi s l at ur e' s 

f ai l ur e t o amend t he st at ut e i n r esponse t o t he cour t  of  

appeal s '  2007 Bowden deci s i on " ' evi nces l egi s l at i ve appr oval  of  

t he i nt er pr et at i on. ' " 9       

¶119 As not ed above,  t he cour t  must  have a compel l i ng 

r eason t o over r ul e a pr i or  cour t ' s  i nt er pr et at i on of  a st at ut e.   

No compel l i ng r eason exi st s t o over t ur n Bowden,  par t i cul ar l y 

when Bowden i s not  bei ng r epl aced by a r easonabl e al t er nat i ve.   

¶120 I n sum,  gi v i ng shor t  shr i f t  t o pr ecedent  and t o 

accept ed appr oaches t o st at ut or y i nt er pr et at i on,  t he maj or i t y 

cur sor i l y  concl udes t hat  t he " i ni t i al  per mi ssi on"  r equi r ement  

adopt ed i n Bowden does not  appear  i n t he st at ut e,  t hat  t he 

                                                 
6 Br i ef  of  Pl ai nt i f f - Respondent  at  13 n. 2.  

7 See,  e. g. ,  Wenke,  274 Wi s.  2d 220,  ¶¶32- 37.  

8 I d. ,  ¶35.  

9 I d. ,  ¶33 ( quot i ng St at e v.  Ei chman,  155 Wi s.  2d 552,  556,  
456 N. W. 2d 143 ( 1990) ) .   For  addi t i onal  di scussi on of  
l egi s l at i ve i nact i on as an i nt er pr et i ve t ool ,  see Mi l waukee 
Jour nal  Sent i nel  v.  Ci t y of  Mi l waukee,  2012 WI  65,  ¶¶43,  53,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___.  
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" i ni t i al  per mi ss i on"  r equi r ement  must  be el i mi nat ed,  and t hat  no 

ot her  anal ysi s of  st at ut or y i nt er pr et at i on i s  r equi r ed.   The 

maj or i t y does not  anal yze whet her  i t s st at ut or y i nt er pr et at i on 

i s r easonabl e and does not  expl or e mor e r easonabl e al t er nat i ve 

i nt er pr et at i ons.   I  t her ef or e concl ude t hat  t he maj or i t y opi ni on 

does not  demonst r at e an accept abl e appr oach t o pr ecedent  or  t o 

pr i nci pl es of  st at ut or y i nt er pr et at i on.    

I V 

¶121 The maj or i t y ' s i nt er pr et at i on unt et her s t he st at ut e 

f r om i t s i nt ended pur pose and scope.  

¶122 The l anguage and st at ut or y hi st or y of  Wi s.  St at .  

§ 948. 31 make c l ear  t hat  t he l egi s l at ur e di d not  i nt end Wi s.  

St at .  § 948. 31 t o appl y t o s i t uat i ons l i ke t he pr esent  case,  i n 

whi ch t he chi l d i s wi t h a per son who i s a st r anger  t o t he 

f ami l y.   Rat her ,  Wi s.  St at .  § 948. 31 appl i es t o s i t uat i ons i n 

whi ch one of  t he par ent s or  guar di ans i nt er f er es wi t h t he l awf ul  

cust ody of  anot her  par ent  or  guar di an.  

¶123 Al t hough Wi s.  St at .  § 948. 31( 2)  begi ns wi t h t he al l -

i ncl usi ve wor d " [ w] hoever , "  t he t i t l e t o Wi s.  St at .  § 948. 31 

suggest s t hat  t he st at ut e i s pr i mar i l y meant  t o addr ess cust ody 

di sput es as opposed t o abduct i ons by st r anger s.   The t i t l e of  

Wi s.  St at .  § 948. 31 i s " I nt er f er ence wi t h cust ody by par ent  or  

ot her s. "   The f ocus on " par ent "  i s  i ndi cat i ve of  t he st at ut e' s 

i nt ended scope.    

¶124 I t  i s  al so not ewor t hy t hat  Wi s.  St at .  § 948. 30,  t he 

nei ghbor i ng st at ut e,  has t he t i t l e " Abduct i on of  anot her ' s 

chi l d;  const r uct i ve cust ody"  ( emphasi s added) .    
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¶125 Based on t he t i t l es ( whi ch t he cour t  somet i mes 

consi der s usef ul ) ,  i t  appear s t hat  t he def endant  i n t he pr esent  

case f i t s mor e neat l y wi t hi n Wi s.  St at .  § 948. 30 t han Wi s.  St at .  

§ 948. 31. 10  

¶126 Fur t her ,  t he af f i r mat i ve def enses set  f or t h i n Wi s.  

St at .  § 948. 31( 4)  i ndi cat e t hat  t he l egi s l at ur e i nt ended 

pr osecut i ons under  Wi s.  St at .  § 948. 31 t o f ocus on par ent s and 

guar di ans,  not  st r anger s.   Ther e ar e t hr ee speci f i c  af f i r mat i ve 

def enses.   The f i r st  t wo pr ot ect  t he def endant  i f  t he act i ons 

wer e " t aken by a par ent "  i n cer t ai n s i t uat i ons.   Wi s.  St at .  

§ 948. 31( 4) ( a) 1. - 2.   The t hi r d pr ot ect s t he def endant  i f  t he 

act i ons wer e " consent ed t o by t he ot her  par ent . "   Wi s.  St at .  

§ 948. 31( 4) ( a) 3.  ( emphasi s added) .   These af f i r mat i ve def enses 

st r ongl y i ndi cat e t hat  t he l egi s l at ur e expect ed t he per son bei ng 

pr osecut ed under  Wi s.  St at .  § 948. 31 t o be a par ent  of  t he 

chi l d. 11 

¶127 Fi nal l y,  1987 Wi s.  Act  332,  whi ch cr eat ed Wi s.  St at .  

§ 948. 31 and Wi s.  St at .  § 948. 30,  conf i r ms t hat  t he l egi s l at ur e 

                                                 
10 Wi sconsi n St at .  § 990. 001( 6)  pr ovi des t hat  " [ t ] he t i t l es 

t o subchapt er s,  sect i ons,  subsect i ons,  par agr aphs and 
subdi v i s i ons of  t he st at ut es and hi st or y not es ar e not  par t  of  
t he st at ut es. "   Nonet hel ess,  " cour t s of t en exami ne t i t l es and 
hi st or y not es because t hey pr ovi de val uabl e c l ues t o t he meani ng 
of  st at ut or y t ext . "   Madi son Met r o.  Sch.  Di st .  v.  Ci r cui t  Cour t  
f or  Dane Cnt y. ,  2011 WI  72,  ¶65 n. 12,  336 Wi s.  2d 95,  800 
N. W. 2d 442.   

11 Cr oss- r ef er ences t o Wi s.  St at .  § 948. 31 el sewher e i n t he 
Wi sconsi n St at ut es suppor t  a s i mi l ar  concl usi on.   For  exampl e,  
Wi s.  St at .  § 49. 22,  whi ch addr esses chi l d suppor t  and ot her  
t opi cs,  r ef er s t o " per sons who ar e al l eged t o have t aken t hei r  
chi l d i n v i ol at i on of  s.  948. 31"  ( emphasi s added) .     
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di d not  i nt end Wi s.  St at .  § 948. 31 t o be i nvoked by pr osecut or s 

i n cases l i ke t he pr esent  case.   1987 Wi s.  Act  332 i ncl udes 

expl anat or y Not es t hat  wer e dr af t ed by t he Legi s l at i ve Counci l .   

These Not es appear  i n t he t ext  of  Act  332 and wer e adopt ed by 

t he l egi s l at ur e.   Unl i ke dr af t i ng r ecor ds or  anal ysi s by t he 

Legi s l at i ve Ref er ence Bur eau,  t hese Not es ar e par t  of  t he t ext  

of  Act  332.   They shoul d be exami ned i n deci di ng t he pl ai n 

meani ng of  Wi s.  St at .  § 948. 31 because t hey wer e adopt ed by t he 

l egi s l at ur e.    

¶128 Two par t i cul ar l y i mpor t ant  poi nt s can be gl eaned f r om 

t hese Not es.    

¶129 Fi r st ,  a Not e expl ai ns t he i nt ended scope of  Wi s.  

St at .  § 948. 30 and Wi s.  St at .  § 948. 31.   The Not e pr ovi des t hat  

t he amendment  t o t he chi l d abduct i on st at ut e ( Wi s.  St at .  

§ 948. 30)  i s meant  t o " [ s] peci f y t hat  t he pr ohi bi t i on appl i es 

onl y t o a per son who abduct s a chi l d who i s not  hi s or  her  own 

chi l d by bi r t h or  adopt i on. " 12  Cr uci al l y,  t he Not e goes on t o 

expl ai n t hat  " [ t ] her e ar e ot her  st at ut or y pr ovi s i ons whi ch mor e 

appr opr i at el y deal  wi t h a par ent  who t akes or  conceal s hi s or  

her  chi l d f r om t he ot her  par ent  or  ot her  l egal  cust odi an of  t he 

chi l d [ see s.  948. 31 i n t hi s bi l l ,  r el at i ng t o cust ody 

i nt er f er ence by par ent s and ot her s] . " 13  Thus,  t he l egi s l at ur e 

expl i c i t l y  expl ai ned t hat  Wi s.  St at .  § 948. 31 i s i nt ended t o 

addr ess par ent s who t ake or  conceal  t hei r  chi l dr en,  not  

st r anger s.  

                                                 
12 1987 Wi s.  Act  332,  § 55.  

13 1987 Wi s.  Act  332,  § 55 ( emphases added) .  
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 ¶130 Second,  a Not e expl ai ns t he or i gi ns of  Wi s.  St at .  

§ 948. 31,  t he pr ovi s i on at  i ssue i n t he pr esent  case,  and how i t  

di f f er s f r om t he st at ut es t hat  wer e combi ned t o cr eat e i t .  

 ¶131 The Not e expl ai ns t hat  Wi s.  St at .  § 948. 31 was cr eat ed 

by combi ni ng Wi s.  St at .  § 946. 71 ( 1985- 86)  ( " I nt er f er ence wi t h 

cust ody of  chi l d" )  and Wi s.  St at .  § 946. 715 ( 1985- 86)  

( " I nt er f er ence by par ent  wi t h par ent al  r i ght s of  ot her  par ent " ) .    

¶132 Wi sconsi n St at .  § 946. 71 ( 1985- 86)  became Wi s.  St at .  

§ 948. 31( 2) .   I nt er est i ngl y,  t he ear l i er  st at ut e i ncl uded mens 

r ea.   I t  pr ovi ded t hat  " whoever  i nt ent i onal l y does any of  t he 

f ol l owi ng i s gui l t y of  a Cl ass E f el ony:  .  .  .  ( 4)  Ent i ces away,  

t akes away or  wi t hhol ds f or  mor e t han 12 hour s any chi l d under  

t he age of  14 f r om t he par ent s,  or  t he chi l d' s mot her  i n t he 

case of  a nonmar i t al  chi l d wher e par ent s do not  subsequent l y 

i nt er mar r y under  s.  767. 60,  wi t hout  t he consent  of  t he par ent s 

or  t he mot her  .  .  . "  ( emphasi s added) .  

¶133 The Not e expl ai ns t hat  t he ear l i er  st at ut e was amended 

t o make i t  appl i cabl e t o chi l dr en of  any age,  not  j ust  chi l dr en 

under  t he age of  14. 14  The Not e al so expl ai ns sever al  ot her  ways 

i n whi ch Wi s.  St at .  § 948. 31 di f f er s f r om i t s pr edecessor s,  but  

t her e i s no r ef er ence t o t he l egi s l at ur e' s abandoni ng t he 

r equi r ement  of  i nt ent i onal  conduct .   Had such a dr ast i c change 

i n t he st at ut e been i nt ended,  one woul d t hi nk i t  woul d be 

r ef er enced al ong wi t h t he ot her  changes i n t he expl anat or y Not e.  

¶134 I n sum,  t her e i s suf f i c i ent  evi dence i n t he 

Legi s l at i ve Counci l  Not es adopt ed by t he l egi s l at ur e i ndi cat i ng 

                                                 
14 1987 Wi s.  Act  332,  § 55.   
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t hat  t he i nt ended pur pose and scope of  Wi s.  St at .  § 948. 31( 2)  i s 

much nar r ower  t han t he spr awl i ng scope cr eat ed by t he maj or i t y ' s 

i nt er pr et at i on.   The l egi s l at ur e di d not  i nt end Wi s.  St at .  

§ 948. 31( 2)  t o appl y when t he def endant  i s not  a par ent  or  l egal  

guar di an of  t he chi l d or  a per son wi t h per mi ssi on.   

Addi t i onal l y,  i t  i s  not  l i kel y  t hat  t he l egi s l at ur e i nt ended 

Wi s.  St at .  § 948. 31( 2) ——a ser i ous f el ony——t o oper at e wi t hout  any 

mens r ea r equi r ement .    

¶135 Because t he maj or i t y ' s i nt er pr et at i on of  t he st at ut e  

unt et her s i t  f r om i t s i nt ended pur pose and scope as i l l ust r at ed 

i n t he Legi s l at i ve Counci l  Not es adopt ed as par t  of  1987 Wi s.  

Act  332,  and because t he maj or i t y ' s i nt er pr et at i on r ender s Wi s.  

St at .  § 948. 31( 2)  absur dl y br oad, 15 I  concl ude t hat  t he 

maj or i t y ' s i nt er pr et at i on i s unr easonabl e.   

*  *  *  *  

 ¶136 As I  st at ed at  t he out set ,  13 of  t he def endant ' s 

convi ct i ons st and.   The def endant ' s asser t i ons of  er r or  t hat  I  

have not  addr essed ar e not  per suasi ve.   The def endant  does not  

escape sever e puni shment  f or  hi s abhor r ent  cour se of  conduct .   

The cour t  cannot ,  however ,  af f i r m t he def endant ' s convi ct i on f or  

v i ol at i ng Wi s.  St at .  § 948. 31( 2)  based on an unr easonabl e 

i nt er pr et at i on of  t he st at ut e.   Because t he i nt er pr et at i on of  

Wi s.  St at .  § 948. 31( 2)  adopt ed by t he maj or i t y i n t he pr esent  

case i s unr easonabl e,  t he def endant ' s convi ct i on f or  

i nt er f er ence wi t h chi l d cust ody shoul d be over t ur ned.    

                                                 
15 See supr a Par t  I I .  
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 ¶137 For  t he r easons st at ed above,  I  di ssent  on t hi s s i ngl e 

i ssue onl y.  

 ¶138 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s concur r ence/ di ssent .  
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