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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he 

j udgment  of  convi ct i on ent er ed by t he c i r cui t  cour t  f or  Onei da 

Count y,  t he Honor abl e Mar k Manger son pr esi di ng. 1   

¶2 At  i ssue i n t hi s case i s t he admi ssi bi l i t y  of  

st at ement s made t o det ect i ves i n an i nt er r ogat i on.   The 

t hr eshol d quest i on i s whet her  Mat t hew A.  Lonkosk i  was i n pol i ce 

                                                 
1 St at e v.  Lonkoski ,  No.  2010AP2809- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  18,  2012) .    
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cust ody f or  pur poses of  Mi r anda2 when he st at ed t hat  he want ed an 

at t or ney.   Wi t hi n moment s of  st at i ng he want ed a l awyer ,  

Lonkoski  c l ear l y r et r act ed hi s st at ement  and t her eaf t er  

r epeat edl y and emphat i cal l y st at ed t hat  he want ed t o t al k t o t he 

of f i cer s wi t hout  a l awyer .   However ,  i f  he was al r eady i n 

cust ody f or  Mi r anda pur poses at  t he t i me he st at ed,  " I  want  a 

l awyer , "  he woul d r ecei ve t he benef i t  of  t he Mi r anda r ul e 

r equi r i ng i nt er r ogat i on t o cease,  and hi s subsequent  st at ement s 

woul d be subj ect  t o t he excl usi onar y r ul e i f  ot her  except i ons t o 

Mi r anda di d not  appl y.   Wher e a per son i s not  i n cust ody,  t her e 

i s no such r equi r ement  t o cease i nt er r ogat i on.    

¶3 The ci r cui t  cour t  f i r st  gr ant ed Lonkoski ' s mot i on t o 

suppr ess al l  st at ement s he made af t er  he st at ed t hat  he want ed 

an at t or ney on t he gr ounds t hat  an Edwar ds3 v i ol at i on had 

occur r ed.   On r econsi der at i on,  t he c i r cui t  cour t  deni ed t he 

mot i on t o suppr ess,  f ocusi ng i t s anal ysi s on t he f act  t hat  

Lonkoski  was not  i n cust ody when he st at ed he want ed an at t or ney 

and t her ef or e f ound t hat  no Edwar ds vi ol at i on had occur r ed.   The 

cour t  of  appeal s af f i r med.    

¶4 Af t er  t he c i r cui t  cour t  deni ed Lonkoski ' s mot i on t o 

suppr ess,  he pl eaded gui l t y and was convi ct ed of  chi l d abuse—

                                                 
2 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .    

3 Edwar ds v.  Ar i zona,  451 U. S.  477,  483- 85 ( 1981)  ( hol di ng 
t hat  f ur t her  i nt er r ogat i on i s per mi ssi bl e af t er  an accused 
i nvokes a r i ght  t o counsel  i f  t he St at e can show t hat  t he 
accused i ni t i at ed t he f ur t her  communi cat i ons,  exchanges,  or  
conver sat i ons and t hat  t he accused knowi ngl y,  i nt el l i gent l y,  and 
vol unt ar i l y  wai ved hi s r i ght  t o counsel ) .    
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r eckl essl y causi ng gr eat  bodi l y har m i n v i ol at i on of  Wi s.  St at .  

§ 948. 03( 3) ( a) 4 and negl ect i ng a chi l d r esul t i ng i n t he chi l d' s 

deat h i n v i ol at i on of  Wi s.  St at .  § 948. 21( 1) ( d) .    

¶5 We hol d t hat  t he c i r cui t  cour t  pr oper l y deni ed t he 

mot i on t o suppr ess because Lonkoski  was not  i n cust ody when he 

asked f or  an at t or ney,  and t her ef or e,  Mi r anda di d not  bar  

f ur t her  i nt er r ogat i on by t he of f i cer s.    

¶6 A per son i s i n " cust ody"  i f  under  t he t ot al i t y of  t he 

c i r cumst ances " a r easonabl e per son woul d not  f eel  f r ee t o 

t er mi nat e t he i nt er vi ew and l eave t he scene. "   St at e v.  Mar t i n,  

2012 WI  96,  ¶33,  343 Wi s.  2d 278,  816 N. W. 2d 270.   " [ A]  cour t  

must  exami ne al l  of  t he c i r cumst ances sur r oundi ng t he 

i nt er r ogat i on,  but  t he ul t i mat e i nqui r y i s s i mpl y whet her  t her e 

was a f or mal  ar r est  or  r est r ai nt  on f r eedom of  movement  of  t he 

degr ee associ at ed wi t h a f or mal  ar r est . "  St ansbur y v.  

Cal i f or ni a,  511 U. S.  318,  322 ( 1994)  ( per  cur i am)  ( c i t at i ons 

omi t t ed)  ( i nt er nal  quot at i on mar ks omi t t ed) .   Sever al  f act or s 

have been consi der ed r el evant  i n t he t ot al i t y of  t he 

c i r cumst ances such as " t he def endant ' s f r eedom t o l eave;  t he 

pur pose,  pl ace,  and l engt h of  t he i nt er r ogat i on;  and t he degr ee 

of  r est r ai nt . ”  Mar t i n,  343 Wi s.  2d 278,  ¶35.    

¶7 Lonkoski  came t o t he sher i f f ' s  depar t ment  wi t hout  

bei ng asked and vol unt ar i l y  submi t t ed t o quest i oni ng by l aw 

enf or cement  of f i cer s.   Al t hough he was quest i oned i n a smal l  

                                                 
4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se not ed.  
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r oom wi t hi n a j ai l  by t wo of f i cer s wi t h t he door  c l osed,  t he 

c i r cui t  cour t  f ound t hat  i t  was a t ypi cal  i nt er r ogat i on set t i ng 

l ocked t o i ngr ess by i ndi v i dual s but  not  f or  egr ess;  he was 

never  r est r ai ned i n any way;  and t he door  was opened mor e t han 

once by peopl e ent er i ng or  exi t i ng.   I n f act ,  on one occasi on 

when t he of f i cer s l ef t  t he r oom,  one of  t he of f i cer s asked 

Lonkoski  whet her  he pr ef er r ed t he door  t o t he i nt er r ogat i on r oom 

t o be open or  shut .   Fur t her mor e,  Lonkoski  was t ol d t hat  he was 

not  under  ar r est  and t hat  t he of f i cer s wer e not  accusi ng hi m.   

I n t he t ot al i t y  of  t he c i r cumst ances,  a r easonabl e per son i n 

Lonkoski ' s posi t i on at  t he t i me he st at ed he want ed an at t or ney 

woul d bel i eve t hat  he or  she was " f r ee t o t er mi nat e t he 

i nt er vi ew and l eave t he scene. "   We decl i ne t o adopt  Lonkoski ' s 

ar gument  t hat  Mi r anda appl i es when cust ody i s " i mmi nent . " 5  

Accor di ngl y,  al t hough our  anal ysi s di f f er s f r om t hat  of  t he 

cour t  of  appeal s,  we af f i r m i t s deci s i on.    

I .  

¶8 Lonkoski ' s t en- mont h- ol d daught er ,  Peyt on,  was f ound 

unr esponsi ve by her  par ent s,  Lonkoski  and Amanda Bodoh.  The 

medi cal  per sonnel  and l aw enf or cement  of f i cer s who r esponded t o 

a 911 cal l  decl ar ed her  dead at  t he scene.   An aut opsy showed 

t hat  Peyt on' s bl ood and ur i ne cont ai ned deadl y amount s of  

mor phi ne and hydr omor phone.    

                                                 
5 The St at e ar gues t hat  even i f  Lonkoski  was i n cust ody,  

Lonkoski  r ei ni t i at ed t he conver sat i on wi t h t he of f i cer s under  
Edwar ds such t hat  hi s subsequent  st at ement s ar e admi ssi bl e.   
Because we deci de t hat  Lonkoski  was not  i n cust ody,  we need not  
addr ess t hi s ar gument .    
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¶9 Af t er  r ecei v i ng t he aut opsy r esul t s,  a det ect i ve f r om 

t he Onei da Count y Sher i f f ' s  Depar t ment  r equest ed t hat  Bodoh come 

i n f or  an i nt er vi ew.   Lonkoski  dr ove her  t o t he sher i f f ' s  

depar t ment  f or  t he i nt er vi ew.   Of f i cer s spoke wi t h Bodoh whi l e 

Lonkoski  wai t ed i n t he l obby.   Af t er  some t i me,  Bodoh was 

escor t ed t o a di f f er ent  par t  of  t he sher i f f ' s  depar t ment .   

Li eut enant  J i m Wood went  t o t he l obby.   Subsequent l y,  Lonkoski  

came t o t he i nt er vi ew r oom t hat  Bodoh had r ecent l y vacat ed.   To 

get  t o t he r oom,  someone at  t he f r ont  desk woul d have needed t o 

push a but t on t o r el ease t he door ,  and t he r oom was l ocat ed down 

a hal l way f r om t he l obby.   The door  di d not  pr event  a per son 

f r om exi t i ng i nt o t he l obby f r om t he i nt er vi ew ar ea.     

¶10 Det ect i ve Sar a Gar dner  and Li eut enant  Wood conduct ed 

t he i nt er vi ew of  Lonkoski .   The i nt er vi ew r oom was smal l ,  and 

Lonkoski  was seat ed f ur t hest  f r om t he door .   The ent i r e 

i nt er r ogat i on was vi deo- r ecor ded.    

¶11 At  t he begi nni ng of  t he i nt er vi ew,  t he f ol l owi ng 

occur r ed:   

Wood:  You want  t o have a seat  over  t her e?  Do you know 
Sar a? 

Lonkoski :  Yes.  

Gar dner :  Yeah ver y wel l .   How ar e you? 

Lonkoski :  Ver y good.   How have you been? 

Gar dner :  Wel l ,  bet t er  t han you f r om what  I  hear ' s been 
goi ng on.  

Wood:  Mat t  I ' l l ,  I ' l l  c l ose t he door .   You' r e not  
under  ar r est .   You under st and t hat  you guys came her e 
by your sel f  and we want  t o t al k t o you about  Peyt on 
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and Peyt on' s deat h and,  um,  l et  you know about  some of  
t he,  ah,  f i ndi ngs f r om t he aut opsy and ever yt hi ng.   I  
mean you' r e,  you' r e t he f at her ,  r i ght ? 

Lonkoski :  Mm hmm.   ( Af f i r mat i ve) .  

Wood:  Ar e you okay t al k i ng t o us? 

Lonkoski :  Yeah.  

Wood:  Okay,  I ' ve got  t he door  c l osed j ust  cause I  
don' t  want  ot her  peopl e t o hear  and st uf f  okay?  Um,  
what  what  has gone on si nce Peyt on' s deat h wi t h you?  
How ar e you doi n' ? 

¶12 The next  20 mi nut es or  so of  t he i nt er vi ew consi st ed 

of  Lonkoski  r ecount i ng t he event s i n t he days l eadi ng up t o 

Peyt on' s deat h.   The t enor  of  t he conver sat i on changed when 

Li eut enant  Wood r eveal ed t he r esul t s of  t he aut opsy t o Lonkoski .   

I t  was dur i ng t hi s por t i on of  t he i nt er r ogat i on t hat  Lonkoski  

made t he st at ement ——" I  want  a l awyer " ——t hat  i s at  t he cent er  of  

our  anal ysi s.  

Wood:  No,  no.  The aut opsy shows t hat  Peyt on di ed of  an 
over dose.    

Lonkoski :  An over dose?  Of  what ? 

Wood:  Now t hat ' s – I ' d l i ke f or  you t o t r y and hel p me 
out  a l i t t l e bi t .  

Lonkoski :  Al l  I  know i s when I  got  back t o t he 
apar t ment ,  Amanda t ol d me she gave,  um,  Peyt on,  baby 
Tyl enol .   The bot t l e of  baby Tyl enol  you guys seen 
when you guys went  i nt o t he apar t ment  was on t op of  
t he .  .  .   

Wood:  Not  t he baby Tyl enol ,  I  know.   I t ' s  mor phi ne.  

Lonkoski :  What ? 

Wood:  Mor phi ne.  

Lonkoski :  What ? 
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Wood:  Mor phi ne.  

Lonkoski :  Oh my god.  

Wood:  What  di d you say t o Peyt on when you sai d goodbye 
t o her  t hat  day out  when I  was out  t her e and you went  
t o t he t r uck bef or e t hey t ook her  away .  .  .  what ' d 
you say t o her ? 

Lonkoski :  I  sai d t hat  I  l ove her  and I  woul d be by her  
soon.  

Wood:  And t hat  you wer e sor r y? 

Lonkoski :  Sor r y f or  her  passi ng away.  

Wood:  Ther e' s,  t her e' s mor e t o i t .   And t hat ' s,  and 
agai n Mat t ,  i t  t hi s i s a ver y har d t hi ng.   A har d 
t hi ng f or  you as a,  as a pop,  and,  and,  t hi s i s your  
baby,  but  you got t a,  you got  t o di g deep i nsi de 
your sel f  now.   The aut opsy knows what  happened.   We 
know what  happened.   What  I  need f r om you i s I  need 
you t o l ook up and l ook i n your  hear t  and l ook up at  
Peyt on and say,  say okay,  I  can deal  wi t h i t ,  I  can,  I  
can t al k open .  .  .  .   

Lonkoski :  Ar e you accusi ng me of  gi v i ng my daught er  
mor phi ne? 

Gar dner :  Mat t ,  Mat t ,  l ook at  me.   Ever y t i me you and I  
have t al ked,  okay,  and we go back a l ong way,  al l  
r i ght ,  t her e' s been some r ough st uf f  t hat  you and I  
have deal t  wi t h .  .  .  .   

Lonkoski :  I  want  a l awyer .  I  want  a l awyer  now.  Thi s 
i s bul l shi t .   

Wood:  Okay.  

Lonkoski :  I  woul d never  do t hat  t o my ki d,  ever .   I  
wasn' t  even at  t he apar t ment  at  al l  except  at  ni ght .   
Why ar e you guys accusi ng me? 

Wood:  I  di dn' t  accuse you.  

Gar dner :  We wer e aski ng.  

Lonkoski :  Ther e i s t hi s i s i s i s i s i s i s i s i s 
i nsane.  
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Wood:  I  have t o st op t al k i ng t o you t hough ' cause you 
sai d you want ed a l awyer .  

Lonkoski :  Am I  under  ar r est ? 

Wood:  You ar e now.  

Lonkoski :  Then I ' l l  t al k t o you wi t hout  a l awyer  .  .  .  
I ,  I  don' t  want  t o go t o j ai l ,  I  di dn' t  do anyt hi ng t o 
my daught er ,  I  woul d not  l i e t o you guys—t hi s i s i n 
f act  l i f e or  deat h.  

Wood:  Wel l ,  now you,  now you compl i cat e t hi ngs.   

Lonkoski :  I  j ust ,  I  j ust  want  t o l eave her e and go by 
my mom now because t hi s i s i n – t hi s i s,  t hi s i s 
i nsane.  

Gar dner :  Mat t  we can' t ,  we can' t  t al k t o you j ust  
because you don' t  want  t o go t o j ai l  okay some t hi ngs 
t hat  we want ed t o t al k t o you about  wer e l i ke J i m 
sai d—we know what  happened t o Peyt on—we need t o know a 
coupl e of  t he gaps t o f i l l  t he gaps.  

Lonkoski :  Al l  r i ght . . . .  

Gar dner :  ( Uni nt el l i gi bl e) .  

Lonkoski :  Ask t hose gaps.  

Gar dner :  That ' s what  we want  you t o t al k t o us about .  

Lonkoski :  Ask t hose gaps.  

Gar dner :  But  I  don' t  want  you t o f eel  l i ke we' r e 
accusi ng you.  

Lonkoski :  Al l  r i ght .  I  wi l l  cal m down.  

Gar dner :  I  don' t —you don' t  have t o t al k t o us—okay.  

Lonkoski :  Can can I  can we go smoke a can I  smoke a 
c i gar et t e when we do t hi s? 

Wood:  What  we' r e gonna do i s—I ' m gonna come back and,  
and agai n you have t o be car ef ul  what  you say. . . .  

Lonkoski :  ( Uni nt el l i gi bl e) .  
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Wood:  I f  you want  an at t or ney—you can have an 
at t or ney—we' r e gonna qui t —what  I ' l l  do i s I ' l l  come 
back t o you—go have a c i gar et t e wi t h Sar a.  

Lonkoski :  Okay t hank you.  

Wood:  Okay and I  need t o get  mor e of  t he st or y.  

Lonkoski :  I  wi l l  t el l  you ever yt hi ng I  pr omi se on my 
dead daught er ' s l i f e and my ( uni nt el l i gi bl e)  r i ght  
now.  

Wood:  What  I ' m,  what  I ' m gonna do i s I ' m gonna come 
back and I ' l l  r ead you a Mi r anda car d whi ch i s I ' l l  
r ead you your  r i ght s. . . .  

( Emphasi s added) .  

¶13 Lonkoski ' s st at ement  about  want i ng an at t or ney,  made a 

f ew moment s bef or e he was pl aced under  ar r est ,  i s  t he f ocal  

poi nt  of  t hi s case.    

¶14 Af t er  t he exchange excer pt ed above,  Lonkoski  was 

escor t ed out  of  t he r oom t o smoke a c i gar et t e and use t he 

bat hr oom.   Meanwhi l e,  a cal l  bet ween Wood and t he di st r i ct  

at t or ney can be hear d on t he vi deo r ecor di ng,  wi t h Wood 

appar ent l y aski ng i f  he coul d cont i nue t al k i ng t o Lonkoski .   

When Lonkoski  r et ur ned t o t he r oom,  Wood r ead Lonkoski  hi s 

Mi r anda r i ght s,  and Lonkoski  agr eed t o addi t i onal  quest i oni ng. 6  

                                                 
6 No one di sput es t he adequacy of  Lonkoski ' s wai ver  of  hi s 

Mi r anda r i ght s af t er  he was ar r est ed.    
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Lonkoski  made sever al  i ncr i mi nat i ng st at ement s dur i ng t hat  

i nt er vi ew and dur i ng t wo subsequent  i nt er vi ews i n t he f ol l owi ng 

days.   

¶15 Af t er  bei ng char ged,  Lonkoski  moved t o suppr ess t he 

i ncr i mi nat i ng st at ement s he made t o t he of f i cer s af t er  he had 

asked f or  an at t or ney.   The ci r cui t  cour t  r evi ewed t he vi deo of  

t he i nt er vi ew,  r ead br i ef s,  and hear d ar gument s f r om t he par t i es 

on t he admi ssi bi l i t y  of  t he st at ement s.    

¶16 The ci r cui t  cour t  or i gi nal l y gr ant ed t he mot i on t o 

suppr ess on t he gr ounds t hat  t he st at ement s v i ol at ed Edwar ds,  

st at i ng,  " we never  r eal l y had a ceasi ng of  t he i nt er r ogat i on 

l i ke Edwar ds r equi r es .  .  .  [ I t ]  wasn' t  a mat t er  her e of  t he 

def endant  not  r ei ni t i at i ng as much as i t  was t he i nt er r ogat i on 

pr ocedur e never  endi ng. "   At  t he c i r cui t  cour t ' s  r equest ,  

Lonkoski  dr af t ed an or der  f or  t he cour t  t o s i gn.   The or der  

dr af t ed i ncl uded a f i ndi ng t hat  Lonkoski  was " i n cust ody"  when 

he i nvoked hi s r i ght  t o counsel .   The St at e obj ect ed because no 

f i ndi ngs t o t hat  ef f ect  had been made by t he c i r cui t  cour t .   The 

                                                                                                                                                             
Af t er  Lonkoski  r et ur ned f r om hi s c i gar et t e br eak,  Lonkoski  

i nqui r ed as t o whet her  Wood had been abl e t o t al k t o t he 
di st r i ct  at t or ney.   Wood sai d t hat  he had and asked Lonkoski  i f  
he wi shed t o t al k t o t he of f i cer s f ur t her .   Lonkoski  sai d he 
di d.   Wood subsequent l y r ead t he Mi r anda r i ght s t o Lonkoski .   
Accor di ng t o st at ement s made by Wood and Lonkosk i ,  Lonkoski  was 
al so gi ven a wr i t t en copy t hat  he r ead.   Wood asked Lonkoski  i f  
he under st ood;  Lonkoski  st at ed,  " I  under st and ever yt hi ng. "   Wood 
t hen asked i f  he under st ood each of  t he r i ght s;  Lonkoski  sai d,  
" Yes. "   Wood t hen st at ed,  " Real i z i ng t hat  you have t hese Ri ght s 
you ar e now wi l l i ng t o answer  quest i ons or  make a st at ement ?"  
and Lonkoski  sai d,  " Yes. "  
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St at e moved f or  r econsi der at i on,  whi ch t he ci r cui t  cour t  

gr ant ed.    

¶17 On r econsi der at i on,  t he c i r cui t  cour t  f ocused i t s 

anal ysi s on t he quest i on of  cust ody and f ound t hat  Lonkoski  was 

not  i n cust ody at  t he t i me he st at ed he want ed an at t or ney.   I n 

det er mi ni ng t hat  Lonkoski  was not  i n cust ody,  t he c i r cui t  cour t  

made t he f ol l owi ng f i ndi ngs of  f act .   Fi r st ,  i t  f ound t hat  

Lonkoski  had been quest i oned by Det ect i ve Gar dner  f or  pr i or  

i nf r act i ons,  had a pr i or  r el at i onshi p wi t h t he of f i cer ,  and was 

f ami l i ar  wi t h t he Onei da Count y Sher i f f ' s  Depar t ment  bui l di ng. 7  

Second,  t he door  t o t he i nt er vi ew r oom was l ocked t o pr ohi bi t  

i ngr ess f r om t he hal l way but  not  egr ess t o t he hal l way.   Thi r d,  

t he of f i cer s’  ear l y quest i ons wer e open- ended r at her  t han 

accusat or y.   The quest i ons wer e al so l ar gel y r el at ed t o 

est abl i shi ng a cause of  deat h r at her  t han t o i dent i f y i ng a 

homi ci de suspect .   Four t h,  af t er  Lonkoski  was ar r est ed,  he asked 

f or  and r ecei ved bot h a c i gar et t e br eak and a bat hr oom br eak.  

Fi f t h,  Lonkoski  was not  physi cal l y r est r ai ned dur i ng t he 

i nt er r ogat i on.   Fi nal l y,  Lonkoski  ar r i ved at  t he sher i f f ' s  

depar t ment  vol unt ar i l y .   The c i r cui t  cour t  hel d t hat  because 

Lonkoski  was not  i n cust ody when he st at ed t hat  he want ed an 

at t or ney,  Edwar ds v.  Ar i zona di d not  appl y.   Ther ef or e,  t he 

c i r cui t  cour t  deni ed t he suppr essi on mot i on.  

                                                 
7 We not e t hat  a suspect ' s hi st or y wi t h l aw enf or cement  i s 

not  a f act or  i n t he obj ect i ve det er mi nat i on of  whet her  a suspect  
i s i n cust ody f or  Mi r anda pur poses.   Yar bor ough v.  Al var ado,  541 
U. S.  652,  668 ( 2004) .    
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¶18 Af t er  t he mot i on t o suppr ess was deni ed,  Lonkoski  

pl eaded gui l t y t o chi l d abuse—r eckl essl y causi ng gr eat  bodi l y 

har m i n v i ol at i on of  Wi s.  St at .  § 948. 03( 3) ( a)  and negl ect i ng a 

chi l d r esul t i ng i n t he chi l d' s deat h i n v i ol at i on of  Wi s.  St at .  

§ 948. 21( 1) ( d) .   He was sent enced t o f i ve year s of  i ni t i al  

conf i nement  and f i ve year s of  ext ended super vi s i on f or  count  

one,  t o be ser ved concur r ent l y wi t h t he sent ence on count  t wo,  

whi ch was t wel ve year s of  i ni t i al  conf i nement  and f i ve year s of  

ext ended super vi s i on.   Lonkoski  appeal ed t he or der  denyi ng hi s  

suppr essi on mot i on.  

¶19 I n an unpubl i shed per  cur i am deci s i on,  t he cour t  of  

appeal s af f i r med t he convi ct i on on di f f er ent  gr ounds t han t he 

ci r cui t  cour t .   St at e v.  Lonkoski ,  No.  2010AP2809- CR,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jan.  18,  2012) .   The cour t  

of  appeal s assumed t hat  Lonkoski  was i n cust ody at  t he poi nt  i n 

quest i on and f ocused on whet her  he r ei ni t i at ed t he conver sat i on 

wi t h t he l aw enf or cement  of f i cer s.   I d. ,  ¶4.   I t  f ound t hat  

Lonkoski  val i dl y r ei ni t i at ed conver sat i on,  and t her ef or e,  t he 

i nt er r ogat i on compl i ed wi t h Edwar ds.   I d. ,  ¶10.    

¶20 Lonkoski  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We now af f i r m on t he gr ounds t hat  Lonkoski  was not  i n 

cust ody when he i ni t i al l y  st at ed he want ed an at t or ney,  and 

t her ef or e,  Mi r anda and Edwar ds do not  appl y.    

I I .  

¶21 When r evi ewi ng a c i r cui t  cour t ' s deni al  of  a mot i on t o 

suppr ess evi dence,  we appl y a t wo- st ep st andar d.   St at e v.  

Mar t i n,  343 Wi s.  2d 278,  ¶28.   We uphol d t he c i r cui t  cour t ' s  
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f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   I d.   We 

t hen r evi ew de novo t he appl i cat i on of  t he f act s t o t he 

const i t ut i onal  pr i nci pl es.   I d.    

I I I .    

¶22 The quest i on we must  answer  i n t hi s case i s whet her  

t he st at ement s obt ai ned f r om Lonkoski  i n t he i nt er vi ews wer e 

obt ai ned i n v i ol at i on of  hi s const i t ut i onal  r i ght s and must  

t her ef or e be suppr essed.   Fi r st ,  we must  det er mi ne whet her  t he 

st at ement s wer e obt ai ned i n v i ol at i on of  Mi r anda because t hey 

wer e obt ai ned af t er  Lonkoski  i nvoked hi s r i ght  t o an at t or ney 

dur i ng a cust odi al  i nt er r ogat i on.   I f  t hat  i s  t he case we must  

t hen consi der  whet her  Lonkoski  r ei ni t i at ed conver sat i on wi t h t he 

det ect i ve such t hat  t hose st at ement s ar e admi ssi bl e under  

Edwar ds not wi t hst andi ng t he Mi r anda vi ol at i on.   The t hr eshol d 

quest i on t o bot h of  t hese ar gument s i s whet her  Lonkoski  was i n 

cust ody when he st at ed t hat  he want ed an at t or ney.    

¶23 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

st at es i n r el evant  par t :  " No per son .  .  .  shal l  be compel l ed i n 

any cr i mi nal  case t o be a wi t ness agai nst  hi msel f . " 8  Cour t s have 

i mpl ement ed pr ocedur al  saf eguar ds consi st ent  wi t h t he Fi f t h 

Amendment .   One such saf eguar d,  gr ounded i n t he Uni t ed St at es 

Const i t ut i on,  i s  f ound i n Mi r anda.   Di cker son v.  Uni t ed St at es,  

530 U. S.  428,  432 ( 2000)  ( hol di ng t hat  Mi r anda i s a 

                                                 
8 The Fi f t h Amendment  has been appl i ed t o t he st at es t hr ough 

t he Four t eent h Amendment .   Mal l oy v.  Hogan,  378 U. S.  1,  6 ( 1964)  
( " We hol d t oday t hat  t he Fi f t h Amendment ' s except i on f r om 
compul sor y sel f - i ncr i mi nat i on i s al so pr ot ect ed by t he 
Four t eent h Amendment  agai nst  abr i dgment  by t he St at es. " ) .    
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const i t ut i onal  deci s i on whi ch appl i es t o bot h f eder al  and st at e 

cour t s and cannot  be over r ul ed by l egi s l at i ve act i on) .   Mi r anda 

hel d t hat  no one shoul d be subj ect ed t o cust odi al  i nt er r ogat i on 

unt i l  he or  she i s “ war ned t hat  he has a r i ght  t o r emai n s i l ent ,  

t hat  any st at ement  he does make may be used as evi dence agai nst  

hi m,  and t hat  he has a r i ght  t o t he pr esence of  an at t or ney,  

ei t her  r et ai ned or  appoi nt ed. ”   Mi r anda v.  Ar i zona,  384 U. S.  

436,  444 ( 1966) .   I f  someone i s subj ect ed t o cust odi al  

i nt er r ogat i on wi t hout  t hese war ni ngs and makes i ncr i mi nat i ng 

st at ement s,  t hen t hose st at ement s const i t ut e a Mi r anda vi ol at i on 

and cannot  be used by t he pr osecut i on.   I d.   Cust ody i s a 

necessar y pr er equi s i t e t o Mi r anda pr ot ect i ons.   St at e v.  

Ar mst r ong,  223 Wi s.  2d 331,  344–45;  Mont ej o v.  Loui s i ana,  556 

U. S.  778,  795 ( 2009)  ( " I f  t he def endant  i s not  i n cust ody t hen 

[ Mi r anda and Edwar ds]  do not  appl y;  nor  do t hey gover n ot her ,  

noni nt er r ogat i ve t ypes of  i nt er act i ons bet ween t he def endant  and 

t he St at e. " )    

¶24 No one di sput es t hat  Lonkoski  was i nt er r ogat ed,  so t he 

i ssue i s whet her  he was i n cust ody.   I f  he was not  i n cust ody,  

t hen Lonkoski  i s  not  ent i t l ed t o have hi s subsequent  st at ement s 

suppr essed under  t he Mi r anda r ul e.   See,  e. g. ,  St at e v.  Hassel ,  

2005 WI  App 80,  ¶9,  280 Wi s.  2d 637,  696 N. W. 2d 270;  see al so,  

McNei l  v.  Wi sconsi n,  501 U. S.  171,  n.  3 ( 1991)  ( st at i ng,  " We 

have i n f act  never  hel d t hat  a per son can i nvoke hi s Mi r anda 

r i ght s ant i c i pat or i l y ,  i n a cont ext  ot her  t han ' cust odi al  

i nt er r ogat i on'  .  .  .  Most  r i ght s must  be asser t ed when t he 

gover nment  seeks t o t ake t he act i on t hey pr ot ect  agai nst . " ) .  
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¶25 Lonkoski  ar gues t hat  because t he i nt er r ogat i on had 

got t en t o t he poi nt  t hat  t he of f i cer s knew and coul d pr ove he 

was r esponsi bl e f or  hi s chi l d' s deat h,  no one woul d bel i eve he 

was f r ee t o l eave,  and t her ef or e,  he was i n cust ody.   He f ur t her  

ar gues t hat  even i f  he was not  act ual l y i n cust ody,  a per son may 

i nvoke r i ght s under  Mi r anda " when cust odi al  i nt er r ogat i on i s 

i mmi nent  or  i mpendi ng. " 9  Pet ' r  Br .  at  13.    

¶26 The St at e ar gues t hat  Lonkoski  was not  i n cust ody when 

he asked f or  an at t or ney because he came t o t he sher i f f ' s  

depar t ment  wi t hout  bei ng asked,  t he l engt h of  t i me f r om t he 

begi nni ng of  t he i nt er vi ew t o when t he ci r cui t  cour t  f ound t hat  

he was ar r est ed t ot al ed about  t hi r t y mi nut es,  and t he det ect i ves 

t ol d Lonkoski  sever al  t i mes t hat  he was not  under  ar r est .   The 

St at e f ur t her  di sagr ees wi t h Lonkoski ' s ar gument  t hat  Mi r anda 

                                                 
9 Lonkoski  al so ar gues t hat  no val i d r ei ni t i at i on occur r ed 

under  Edwar ds because t he of f i cer s,  not  Lonkoski ,  r ei ni t i at ed 
t he conver sat i on by f ai l i ng t o cease t he i nt er r ogat i on.   
Lonkoski  bel i eves t hat  Wood' s r esponse t o Lonkoski ' s r equest  f or  
an at t or ney and quest i on about  whet her  he was under  ar r est ,  " You 
ar e now, "  was l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse and was 
t her eby t he f unct i onal  equi val ent  t o quest i oni ng under  Rhode 
I s l and v.  I nni s,  446 U. S.  291,  301 ( 1980)  and St at e v.  Hambl y,  
2008 WI  10,  ¶46,  307 Wi s.  2d 98,  745 N. W. 2d 48.    

The St at e ar gues t hat  even i f  Lonkoski  was i n cust ody when 
he asked f or  an at t or ney,  he r ei ni t i at ed f ur t her  conver sat i on 
wi t h t he det ect i ves consi st ent  wi t h Edwar ds,  and t her ef or e,  hi s 
st at ement s shoul d not  be suppr essed.  

As not ed pr evi ousl y,  because we hol d t hat  Lonkoski  was not  
i n cust ody,  we need not  r each t he par t i es '  ar gument s on whet her  
he r ei ni t i at ed conver sat i on wi t h t he det ect i ves such t hat  hi s 
st at ement s coul d be admi t t ed under  Edwar ds.    
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pr ot ect i ons shoul d appl y when cust ody i s " i mmi nent , "  f i ndi ng t he 

pr emi se unsuppor t ed by case l aw.       

¶27 The i mpor t ant  t hr eshol d det er mi nat i on we must  make i s  

whet her  Lonkoski  was i n cust ody when he st at ed he want ed an 

at t or ney.   The t est  t o det er mi ne cust ody i s an obj ect i ve one.   

St at e v.  Koput ,  142 Wi s.  2d 370,  378- 79,  418 N. W. 2d 804 ( 1988) .   

The i nqui r y i s " whet her  t her e i s  a f or mal  ar r est  or  r est r ai nt  on 

f r eedom of  movement  of  a degr ee associ at ed wi t h a f or mal  

ar r est . "   St at e v.  Lepr i ch,  160 Wi s.  2d 472,  477,  465 N. W. 2d 844 

( Ct .  App.  1991)  ( c i t i ng New Yor k v.  Quar l es,  467 U. S.  649,  655 

( 1984) ) .   St at ed anot her  way,  i f  " a r easonabl e per son woul d not  

f eel  f r ee t o t er mi nat e t he i nt er vi ew and l eave t he scene, "  t hen 

t hat  per son i s i n cust ody f or  Mi r anda pur poses.   St at e v.  

Mar t i n,  343 Wi s.  2d 278,  ¶33.   Cour t s al so f or mul at e t he t est  as 

" whet her  a r easonabl e per son i n t he suspect ' s  posi t i on woul d 

have consi der ed hi msel f  or  her sel f  t o be i n cust ody. "   St at e v.  

Goet z,  2001 WI  App 294,  ¶11,  249 Wi s. 2d 380,  638 N. W. 2d 386.    

¶28 The cust ody det er mi nat i on i s made i n t he t ot al i t y of  

t he c i r cumst ances consi der i ng many f act or s.   Mar t i n,  343 Wi s.  2d 

278,  ¶35.   The f act or s i ncl ude " t he def endant ' s f r eedom t o 

l eave;  t he pur pose,  pl ace,  and l engt h of  t he i nt er r ogat i on;  and 

t he degr ee of  r est r ai nt "  used by l aw enf or cement .   I d.  As one 

f act or  i n t he t ot al i t y of  t he c i r cumst ances,  an i nt er vi ew t hat  

t akes pl ace i n a l aw enf or cement  f aci l i t y  such as a sher i f f ' s  

depar t ment ,  a pol i ce st at i on,  or  a j ai l ,  may wei gh t owar d t he 

encount er  bei ng cust odi al ,  but  t hat  f act  i s  not  di sposi t i ve.   

See,  e. g. ,  St at e v.  Gr ady,  2009 WI  47,  ¶4- 5,  317 Wi s.  2d 344,  
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766 N. W. 2d 729 ( exami ni ng an undi sput edl y non- cust odi al  

i nt er r ogat i on t hat  t ook pl ace at  a pol i ce st at i on) .   When 

det er mi ni ng t he degr ee of  r est r ai nt ,  cour t s consi der  f act or s 

l i ke " whet her  t he suspect  i s handcuf f ed,  whet her  a weapon i s 

dr awn,  whet her  a f r i sk i s per f or med,  t he manner  i n whi ch t he 

suspect  i s r est r ai ned,  whet her  t he suspect  i s moved t o anot her  

l ocat i on,  whet her  quest i oni ng t ook pl ace i n a pol i ce vehi c l e,  

and t he number  of  of f i cer s i nvol ved. "   St at e v.  Mor gan,  2002 WI  

App 124,  ¶12,  254 Wi s.  2d 602,  648 N. W. 2d 23.      

¶29 The par t i es agr ee t hat  Lonkoski  was not  i n cust ody at  

t he begi nni ng of  t he i nt er vi ew.   Because we ar e det er mi ni ng 

whet her  Lonkoski  was i n cust ody at  t he poi nt  when he st at ed he 

want ed an at t or ney,  we l ook at  t he c i r cumst ances sur r oundi ng t he 

i nt er vi ew t o det er mi ne i f  he was i n cust ody when he made t hat  

st at ement .    

¶30 We wi l l  begi n by l ooki ng at  t he t ot al i t y of  t he 

c i r cumst ances,  exami ni ng t he f act s sur r oundi ng t he def endant ' s 

f r eedom t o l eave.   The ci r cui t  cour t  f ound t hat  t he ar ea t hat  

Lonkoski  was i n was a " t ypi cal  i nt er r ogat i on set t i ng. "   The 

cour t  st at ed t hat  t he ar ea was " l ocked t o i ngr ess by 

i ndi v i dual s,  but  t her e [ was]  no i ndi cat i on t hat  i t  was l ocked 

f or  egr ess.   That  i s,  t hat  t he def endant  coul d s i mpl y wal k out . "   

The ci r cui t  cour t  al so f ound t hat  al t hough t he door  was cl osed 

dur i ng most  t he i nt er vi ew,  " t her e wer e c l ear l y t i mes when t he 

door  was opened and he coul d i n f act  have wal ked out . "   Fi nal l y,  

t he of f i cer s st at ed t hat  Lonkoski  was not  under  ar r est  and t hat  

t hey wer e not  accusi ng hi m.    
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¶31 The pur pose,  pl ace,  and l engt h of  t he i nt er r ogat i on 

al so suppor t  t he concl usi on t hat  Lonkoski  was not  i n cust ody.   

Lonkoski  came t o t he sher i f f ' s  depar t ment  on hi s own vol i t i on,  

pr ovi di ng t r anspor t at i on f or  t he chi l d' s mot her ,  Bodoh.   The 

l ocat i on of  t he i nt er vi ew bei ng t he sher i f f ' s  depar t ment  wei ghs 

t owar d a cust odi al  s i t uat i on,  but  t hat  f act  i s  not  di sposi t i ve.   

Gr ady,  317 Wi s.  2d 344,  ¶4- 5.   An of f i cer  went  t o t he wai t i ng 

r oom wher e Lonkoski  wai t ed f or  Bodoh,  and Lonkoski  went  t o an 

i nt er vi ew r oom.   The ci r cui t  cour t  f ound t hat  t he of f i cer s asked 

Lonkoski  " open ended quest i ons"  t hat  " cal l ed f or  a nar r at i ve by 

hi m.   They wer e not  accusat or y.   They wer e not  l eadi ng 

quest i ons. "   The ci r cui t  cour t  f ound t hat  t he l engt h of  t he 

i nt er r ogat i on was " r el at i vel y shor t "  bef or e he asked f or  an 

at t or ney,  af t er  about  30 mi nut es.   These f act s i ndi cat e t hat  

Lonkoski  was not  i n cust ody.    

¶32 Li ke t he ot her  f act or s,  t he degr ee of  r est r ai nt  

Lonkoski  exper i enced al so does not  i ndi cat e a cust odi al  

s i t uat i on.   Two of f i cer s quest i oned Lonkoski .   The door  t o t he 

i nt er vi ew r oom was r epeat edl y used by t he of f i cer s t hr oughout  

t he i nt er vi ew wi t hout  a key.   At  one poi nt  when bot h of f i cer s 

wer e l eavi ng t he r oom,  Gar dner  asked Lonkoski  i f  he pr ef er r ed 

t he door  open or  c l osed t o whi ch Lonkoski  r esponded,  " Don' t  

bot her  me. "   Dur i ng t he r el evant  por t i on of  t he i nt er vi ew,  

Lonkoski  was not  handcuf f ed,  no weapons wer e dr awn by t he 

of f i cer s,  and no f r i sk was per f or med.   Mor gan,  254 Wi s.  2d 602,  

¶12.   The ci r cui t  cour t  f ound t hat  Lonkoski  was not  physi cal l y 
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r est r ai ned i n any way.   These f act or s i ndi cat e a l ack of  

cust ody.    

¶33 Lonkoski  ar gues t hat  once t he of f i cer s zer oed i n on 

hi m as a suspect ,  t her e was no way any r easonabl e per son woul d 

have f el t  f r ee t o l eave.   He ci t es sever al  cases f r om ot her  

j ur i sdi ct i ons t hat  he bel i eves suppor t  t he pr oposi t i on t hat  a 

per son' s knowl edge t hat  of f i cer s suspect  t he per son of  a ser i ous 

cr i me i s a s i gni f i cant  f act or  t hat  wei ghs i n f avor  of  f i ndi ng 

t hat  t he per son was i n cust ody.    

¶34 St at ement s of f i cer s make t o a suspect  can be an 

i ndi cat i on of  t he pr esence or  absence of  cust ody.   St ansbur y v.  

Cal i f or ni a,  511 U. S.  at  325 ( f i ndi ng r el evant  t he v i ews of  t he 

of f i cer s mani f est ed t o an i ndi v i dual  t hat  woul d af f ect  how a 

r easonabl e per son woul d per cei ve hi s or  her  s i t uat i on) .   

However ,  a suspect ' s bel i ef  t hat  he or  she i s t he mai n f ocus of  

an i nvest i gat i on i s not  det er mi nat i ve of  cust ody.   I d.   The 

Uni t ed St at es Supr eme Cour t  has r ej ect ed t hi s t heor y.   For  

exampl e,  t he Uni t ed St at es Supr eme Cour t  i n Beckwi t h v.  Uni t ed 

St at es,  425 U. S.  341 ( 1976) ,  di smi ssed a s i mi l ar  ar gument  about  

t he c i r cumst ances of  a non- cust odi al  i nt er r ogat i on t r ansf or mi ng 

i nt o cust odi al  i nt er r ogat i on af t er  t he i nvest i gat i on f ocused on 

t he suspect ,  st at i ng,  " [ W] e ar e not  i mpr essed wi t h t hi s 

ar gument . "   I d.  at  345 ( c i t at i on omi t t ed)  ( i nt er nal  quot at i on 

mar ks omi t t ed) .   The Cour t  quot ed f r om Uni t ed St at es v.  Cai el l o,  

420 F. 2d 471,  473 ( 2d Ci r .  1969)  whi ch st at ed:  " I t  was t he 

compul si ve aspect  of  cust odi al  i nt er r ogat i on,  and not  t he 

st r engt h or  cont ent  of  t he gover nment ' s suspi c i ons at  t he t i me 
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t he quest i oni ng was conduct ed,  whi ch l ed t he cour t  t o i mpose t he 

Mi r anda r equi r ement s wi t h r egar d t o cust odi al  quest i oni ng. "  I d.  

at  346- 47 ( emphasi s added) .    

¶35 I n addi t i on,  we not e t hat  Lonkoski ' s st andar d woul d 

necessar i l y  f ocus on t he subj ect i ve bel i ef s of  bot h pol i ce and 

t he suspect .   Thi s i s i nconsi st ent  wi t h t he obj ect i ve t est  

cr eat ed f or  cust ody.   See,  e. g. ,  Koput ,  142 Wi s.  2d 370,  378- 80,  

( expl ai ni ng t he obj ect i ve st andar d used t o det er mi ne cust ody as 

not  consi der i ng t he " unar t i cul at ed pl an"  of  pol i ce or  t he 

subj ect i ve bel i ef s of  t he suspect  who may know he was gui l t y and 

shoul d be i n cust ody) ;  see al so,  St ansbur y v.  Cal i f or ni a,  511 

U. S.  at  326 ( r ej ect i ng a Cal i f or ni a Supr eme Cour t  cust ody-

anal ysi s because i t  " r egar ded t he of f i cer s '  subj ect i ve bel i ef s 

r egar di ng St ansbur y ' s st at us as a suspect  ( or  nonsuspect )  as 

s i gni f i cant  i n and of  t hemsel ves,  r at her  t han as r el evant  onl y 

t o t he ext ent  t hey i nf l uenced t he obj ect i ve condi t i ons 

sur r oundi ng hi s i nt er r ogat i on. " ) .   The t ot al i t y of  t he 

c i r cumst ances t est  appl i ed i n our  opi ni on t oday pr ovi des t he 

appr opr i at e f r amewor k t o pr ot ect  suspect s i n i nt er r ogat i ons and 

t o det er mi ne whet her  a suspect  i s i n cust ody f or  pur poses of  

Mi r anda.   Lonkoski ' s ar gument  t o t he cont r ar y i s  unsuppor t ed by 

t he cont r ol l i ng case l aw and t he pur pose behi nd Mi r anda 

pr ot ect i ons.   

¶36   Lonkoski  al so ar gues t hat  even i f  he was not  i n 

cust ody when he asked f or  an at t or ney,  he was undi sput edl y i n 

cust ody a f ew seconds l at er  when he was ar r est ed,  so Mi r anda 

pr ot ect i ons shoul d appl y.   He st at es t hat  t he pol i cy 
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j ust i f i cat i on f or  t he " i mmi nent  i nt er r ogat i on"  r ul e i n St at e v.  

Hambl y,  2008 WI  10,  ¶3,  307 Wi s.  2d 98,  745 N. W. 2d 48,  " appl i es 

wi t h equal  f or ce whet her  t he mi ssi ng el ement  [ of  cust odi al  

i nt er r ogat i on]  i s  i nt er r ogat i on or  cust ody. "   Pet ' r  Br .  at  21.   

He al so ar gues t hat  i f  t hi s wer e not  t he r ul e,  t hen of f i cer s 

coul d over come an asser t i on of  r i ght s by i mmedi at el y ar r est i ng a 

per son and cont i nui ng t he i nt er r ogat i on.   We di sagr ee.    

¶37 The pol i cy j ust i f i cat i on i n Hambl y does not  appl y 

her e.   I n St at e v.  Hambl y,  we hel d t hat  Mi r anda was pr oper l y 

i nvoked bef or e a suspect  was i nt er r ogat ed when t he suspect  had 

been f or mal l y ar r est ed and asked f or  an at t or ney.   307 Wi s.  2d 

98.   The suspect  i n Hambl y had r epeat edl y r ef used t o speak wi t h 

l aw enf or cement  vol unt ar i l y ;  af t er  hi s r ef usal ,  t he of f i cer s 

f or mal l y ar r est ed hi m and pl aced hi m i n t he back of  t he squad 

car ;  as he was escor t ed t o t he car ,  he st at ed t hat  he want ed an 

at t or ney.   I d. ,  ¶7- 9.   The suspect  was not  bei ng i nt er r ogat ed at  

t he t i me he asked f or  an at t or ney.   I d. ,  ¶3.   Thi s cour t  hel d:  

" a suspect  i n cust ody may r equest  counsel  and ef f ect i vel y i nvoke 

t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  when f aced wi t h 

' i mpendi ng i nt er r ogat i on'  or  when i nt er r ogat i on i s ' i mmi nent '  

and t he r equest  f or  counsel  i s  f or  t he assi st ance of  counsel  

dur i ng i nt er r ogat i on. "   I d. ,  ¶24. 10  The cour t  r easoned t hat  t he 
                                                 

10 I n Hambl y,  t he cour t  was di v i ded on " whet her  t o adopt  a 
t empor al  st andar d t o det er mi ne whet her  a suspect  i n cust ody has 
ef f ect i vel y i nvoked hi s or  her  Fi f t h Amendment  Mi r anda r i ght  t o 
counsel . "   St at e v.  Hambl y,  307 Wi s.  2d 98,  ¶4.   The quest i on of  
whet her  t o adopt  a t empor al  st andar d i s not  r el evant  t o t he 
anal ysi s of  Hambl y set  f or t h i n t hi s opi ni on and t her ef or e i s 
not  di scussed.    
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case i l l ust r at ed t he " t ype of  coer ci ve at mospher e t hat  gener at es 

t he need f or  appl i cat i on of  t he Edwar ds r ul e. "   I d. ,  ¶44 

( quot i ng Uni t ed St at es v.  Kel sey,  951 F. 2d 1196,  1199 ( 10t h Ci r .  

1991) ) .      

¶38 Lonkoski  bel i eves t hat  " i mmi nent  i nt er r ogat i on"  and 

" i mmi nent  cust ody"  ar e equal l y coer ci ve and t hat  t hi s cour t  

shoul d ext end i t s hol di ng i n Hambl y t o t he i nver se si t uat i on 

wher e a suspect  i s bei ng i nt er r ogat ed but  i s not  yet  i n cust ody.   

Thi s ar gument  i gnor es t he di f f er ences i n t he c i r cumst ances i n 

each si t uat i on.   I n Hambl y,  t he suspect  was endur i ng a much mor e 

coer ci ve envi r onment  t han Lonkoski ,  who was t al k i ng t o l aw 

enf or cement  of f i cer s whi l e he was not  yet  i n cust ody.   Bef or e a 

suspect  i s i n cust ody,  t he coer ci veness i s subst ant i al l y  

l essened because a r easonabl e per son i n t he suspect ' s posi t i on 

woul d bel i eve t hat  he or  she coul d end t he conver sat i on and 

l eave at  any t i me.   See,  Mar t i n,  343 Wi s.  2d 278,  ¶33 ( hol di ng 

t hat  cust ody exi st s when a r easonabl e per son woul d bel i eve t hat  

he coul d not  end t he conver sat i on and l eave) .   

 ¶39 Anot her  r eason t he " i mmi nent  cust ody"  r ul e t hat  

Lonkoski  pr oposes i s unnecessar y i s t hat  t he cur r ent  def i ni t i on 

of  " cust ody"  encompasses bot h f or mal  ar r est  and si t uat i ons i n 

whi ch a r easonabl e per son woul d consi der  hi msel f  or  her sel f  i n 

cust ody.   See,  e. g. ,  St ansbur y v.  Cal i f or ni a,  511 U. S.  at  322.   

By cont empl at i ng bot h,  t he cur r ent  t est  pr event s  l aw enf or cement  

f r om gami ng t he syst em by pl aci ng a suspect  i n a cust odi al - l i ke 

s i t uat i on wi t hout  f or mal l y ar r est i ng t he per son t o avoi d Mi r anda 
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pr ot ect i ons.   We t her ef or e see no r eason t o adopt  a new t est  t o 

f i t  t he f act s of  t hi s case.    

¶40 We al so r ej ect  Lonkoski ' s i mpl i cat i on t hat  t he 

of f i cer s can over r i de an asser t i on of  Fi f t h Amendment  r i ght s by 

i mmedi at el y ar r est i ng a suspect .   Fi r st ,  war r ant l ess ar r est s 

r equi r e pr obabl e cause so l aw enf or cement  of f i cer s can ar r est  

onl y suspect s t hey have pr obabl e cause t o ar r est .  See,  e. g. ,  

St at e v.  Lange,  2009 WI  49,  ¶19,  317 Wi s.  2d 383,  766 N. W. 2d 551 

( " A war r ant l ess ar r est  i s  not  l awf ul  except  when suppor t ed by 

pr obabl e cause. " ) .   Law enf or cement  of f i cer s do not  necessar i l y  

have pr obabl e cause t o ar r est  ever yone who agr ees t o t al k wi t h 

t hem.   Second,  upon ar r est ,  l aw enf or cement  must  gi ve t he 

war ni ngs descr i bed i n Mi r anda.   Lonkoski  di smi sses t hi s 

i mpor t ant  st ep by st at i ng,  " t he per son coul d har dl y be expect ed 

t o bel i eve t hat  he or  she t r ul y had t he r i ght  t o counsel  at  t hi s 

poi nt ;  af t er  al l ,  he or  she has j ust  asked f or  a l awyer  and had 

t he r equest  deni ed. " 11  Pet ' r  Br .  at  22.   We di sagr ee t hat  

pr ovi di ng Mi r anda war ni ngs t o suspect s pr ovi des t hem no 

pr ot ect i on.   The cont ent s of  Mi r anda war ni ngs pr ovi de 

si gni f i cant  i nf or mat i on about  a per son' s r i ght s and r equi r e t he 

per son t o wai ve t hose r i ght s bef or e admi ssi bl e st at ement s can be 

                                                 
11 We not e t hat  t her e i s no evi dence Lonkoski  ever  " asked 

f or  a l awyer  and had t hat  r equest  deni ed" ——as expl ai ned above,  
wi t hi n moment s of  st at i ng he want ed a l awyer ,  Lonkoski  made 
cl ear  t hat  he no l onger  want ed a l awyer  and he wi shed t o speak 
wi t h t he of f i cer s.    
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el i c i t ed by l aw enf or cement . 12  Ther ef or e,  our  dec i s i on does not ,  

as Lonkoski ' s ar gument  suggest s,  gi ve l aw enf or cement  f r ee r ei n 

t o i gnor e val i d asser t i ons of  t he r i ght  t o counsel .   

¶41 We concl ude t hat  Lonkoski  was not  i n cust ody when he 

asked f or  an at t or ney.   Because hi s st at ement  about  want i ng an 

at t or ney was not  made dur i ng a cust odi al  i nt er r ogat i on,  

Mi r anda' s r ul e r equi r i ng t hat  t he i nt er r ogat i on cease upon a 

r equest  f or  an at t or ney does not  appl y,  and t her e i s no 

const i t ut i onal  v i ol at i on and no bar  t o usi ng hi s subsequent  

st at ement s.   As not ed pr evi ousl y,  t hi s hol di ng makes i t  

unnecessar y f or  us t o r each t he i ssue of  r ei ni t i at i on under  

Edwar ds because " [ i ] n ever y case i nvol v i ng Edwar ds,  t he cour t s  

must  det er mi ne whet her  t he suspect  was i n cust ody when he 

r equest ed counsel  and when he l at er  made t he st at ement s he seeks 

t o suppr ess. "   Mar yl and v.  Shat zer ,  559 U. S.  __,  130 S.  Ct .  

1213,  1223 ( 2010)  ( emphasi s added) .    

I V.   

¶42 We hol d t hat  t he mot i on t o suppr ess was pr oper l y 

deni ed because Lonkoski  was not  i n cust ody when he asked f or  an 

at t or ney,  and t her ef or e,  Mi r anda di d not  bar  f ur t her  

i nt er r ogat i on by t he of f i cer s.    

¶43 A per son i s i n " cust ody"  i f  under  t he t ot al i t y of  t he 

c i r cumst ances " a r easonabl e per son woul d not  f eel  f r ee t o 

                                                 
12 To be adequat e Mi r anda war ni ngs,  " t he per son must  be 

war ned t hat  he has a r i ght  t o r emai n s i l ent ,  t hat  any st at ement  
he does make may be used as evi dence agai nst  hi m,  and t hat  he 
has a r i ght  t o t he pr esence of  an at t or ney,  ei t her  r et ai ned or  
appoi nt ed. "   Mi r anda v.  Ar i zona,  384 U. S.  at  445.    
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t er mi nat e t he i nt er vi ew and l eave t he scene. "   St at e v.  Mar t i n,  

343 Wi s.  2d 278,  ¶33.   " [ A]  cour t  must  exami ne al l  of  t he 

c i r cumst ances sur r oundi ng t he i nt er r ogat i on,  but  t he ul t i mat e 

i nqui r y i s s i mpl y whet her  t her e was a f or mal  ar r est  or  r est r ai nt  

on f r eedom of  movement  of  t he degr ee associ at ed wi t h a f or mal  

ar r est . "  St ansbur y v.  Cal i f or ni a,  511 U. S.  at  322 ( c i t at i ons 

omi t t ed)  ( i nt er nal  quot at i on mar ks omi t t ed) .   Sever al  f act or s 

have been consi der ed r el evant  i n t he t ot al i t y of  t he 

c i r cumst ances such as " t he def endant ' s f r eedom t o l eave;  t he 

pur pose,  pl ace,  and l engt h of  t he i nt er r ogat i on;  and t he degr ee 

of  r est r ai nt . ”  Mar t i n,  343 Wi s.  2d 278,  ¶35.    

¶44 Lonkoski  came t o t he sher i f f ' s  depar t ment  wi t hout  

bei ng asked and vol unt ar i l y  submi t t ed t o quest i oni ng by l aw 

enf or cement  of f i cer s.   Al t hough he was quest i oned i n a smal l  

r oom wi t hi n a j ai l  by t wo of f i cer s wi t h t he door  c l osed,  t he 

c i r cui t  cour t  f ound t hat  i t  was a t ypi cal  i nt er r ogat i on set t i ng 

l ocked t o i ngr ess by i ndi v i dual s but  not  f or  egr ess;  he was 

never  r est r ai ned i n any way;  and t he door  was opened mor e t han 

once by peopl e ent er i ng or  exi t i ng.   I n f act ,  on one occasi on 

when t he of f i cer s l ef t  t he r oom,  one of  t he of f i cer s asked 

Lonkoski  whet her  he pr ef er r ed t he door  t o t he i nt er r ogat i on r oom 

t o be open or  shut .   Fur t her mor e,  Lonkoski  was t ol d t hat  he was 

not  under  ar r est  and t hat  t he of f i cer s wer e not  accusi ng hi m.   

I n t he t ot al i t y  of  t he c i r cumst ances,  a r easonabl e per son i n 

Lonkoski ' s posi t i on at  t he t i me he st at ed he want ed an at t or ney 

woul d bel i eve t hat  he or  she was " f r ee t o t er mi nat e t he 

i nt er vi ew and l eave t he scene. "   We decl i ne t o adopt  Lonkoski ' s 
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ar gument  t hat  Mi r anda appl i es when cust ody i s " i mmi nent . "   

Accor di ngl y,  al t hough our  anal ysi s di f f er s f r om t hat  of  t he 

cour t  of  appeal s,  we af f i r m i t s deci s i on.    

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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