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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals that affirmed the
judgnment of conviction entered by the circuit court for Oneida
County, the Honorable Mark Mangerson presiding.?

12 At issue in this <case is the admssibility of
statenments nmade to detectives in an interrogation. The

threshold question is whether Matthew A. Lonkoski was in police

! State v. Lonkoski, No. 2010AP2809-CR, unpublished slip op.
(Ws. . App. Jan. 18, 2012).
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custody for purposes of Mranda® when he stated that he wanted an
at t or ney. Wthin nonments of stating he wanted a |awyer,
Lonkoski clearly retracted his statenent and thereafter

repeatedly and enphatically stated that he wanted to talk to the

officers wthout a |awer. However, if he was already in
custody for Mranda purposes at the tinme he stated, "I want a
| awer,” he would receive the benefit of the Mranda rule

requiring interrogation to cease, and his subsequent statenents
woul d be subject to the exclusionary rule if other exceptions to
Mranda did not apply. \Were a person is not in custody, there
is no such requirenent to cease interrogation

13 The circuit court first granted Lonkoski's notion to
suppress all statenents he nmade after he stated that he wanted
an attorney on the grounds that an Edwards® violation had
occurred. On reconsideration, the circuit court denied the
motion to suppress, focusing its analysis on the fact that
Lonkoski was not in custody when he stated he wanted an attorney
and therefore found that no Edwards violation had occurred. The
court of appeals affirned.

14 After the circuit court denied Lonkoski's notion to

suppress, he pleaded guilty and was convicted of child abuse—

2 Mranda v. Arizona, 384 U S. 436 (1966).

® Edwards v. Arizona, 451 U.S. 477, 483-85 (1981) (holding
that further interrogation is permssible after an accused
invokes a right to counsel if the State can show that the
accused initiated the further conmunications, exchanges, or
conversations and that the accused knowi ngly, intelligently, and
voluntarily waived his right to counsel).
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reckl essly causing great bodily harmin violation of Ws. Stat.
§ 948.03(3)(a)* and neglecting a child resulting in the child s
death in violation of Ws. Stat. § 948.21(1)(d).

15 W hold that the circuit court properly denied the
nmotion to suppress because Lonkoski was not in custody when he
asked for an attorney, and therefore, Mranda did not bar
further interrogation by the officers.

16 A person is in "custody" if under the totality of the

circunstances "a reasonable person would not feel free to

termnate the interview and | eave the scene.” State v. Martin,
2012 W 96, 1933, 343 Ws. 2d 278, 816 N.W2d 270. "[ A] court
nmust exam ne all of the circunstances surrounding the

interrogation, but the ultimate inquiry is sinply whether there
was a formal arrest or restraint on freedom of novenent of the

degree associated wth a fornmal arrest.” St ansbury .

California, 511 U S. 318, 322 (1994) (per <curianm (citations
omtted) (internal quotation marks omtted). Several factors
have been considered relevant in the totality of t he
circunstances such as "the defendant's freedom to |eave; the
pur pose, place, and length of the interrogation; and the degree
of restraint.” Martin, 343 Ws. 2d 278, {35.

M7 Lonkoski cane to the sheriff's departnent wthout
being asked and voluntarily submtted to questioning by |aw

enforcenment officers. Al though he was questioned in a small

4 Al references to the Wsconsin Statutes are to the 2009-
10 version unl ess ot herw se not ed.
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room within a jail by two officers with the door closed, the
circuit court found that it was a typical interrogation setting
| ocked to ingress by individuals but not for egress; he was
never restrained in any way;, and the door was opened nore than
once by people entering or exiting. In fact, on one occasion
when the officers left the room one of the officers asked
Lonkoski whether he preferred the door to the interrogation room
to be open or shut. Furthernore, Lonkoski was told that he was
not under arrest and that the officers were not accusing him

In the totality of the circunstances, a reasonable person in
Lonkoski's position at the tine he stated he wanted an attorney
would believe that he or she was "free to termnate the
interview and | eave the scene.”" W decline to adopt Lonkoski's
argunent that Mranda applies when custody is "imminent."®
Accordingly, although our analysis differs from that of the
court of appeals, we affirmits decision.

l.

18 Lonkoski's ten-nonth-old daughter, Peyton, was found
unresponsive by her parents, Lonkoski and Amanda Bodoh. The
medi cal personnel and |aw enforcenent officers who responded to
a 911 call declared her dead at the scene. An aut opsy showed
that Peyton's blood and wurine contained deadly anounts of

nmor phi ne and hydr onor phone.

> The State argues that even if Lonkoski was in custody,
Lonkoski reinitiated the conversation with the officers under
Edwards such that his subsequent statenents are adm ssible.
Because we decide that Lonkoski was not in custody, we need not
address this argunent.
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19 After receiving the autopsy results, a detective from
the Oneida County Sheriff's Departnment requested that Bodoh cone
in for an interview Lonkoski drove her to the sheriff's
departnment for the interview Oficers spoke with Bodoh while
Lonkoski waited in the | obby. After sonme tinme, Bodoh was
escorted to a different part of the sheriff's departnent.
Li eutenant Jim Wod went to the | obby. Subsequent |y, Lonkoski
cane to the interview room that Bodoh had recently vacated. To
get to the room soneone at the front desk would have needed to
push a button to release the door, and the room was | ocated down
a hallway from the | obby. The door did not prevent a person
fromexiting into the |obby fromthe interview area.

110 Detective Sara Gardner and Lieutenant Wod conducted
the interview of Lonkoski. The interview room was small, and
Lonkoski was seated furthest from the door. The entire
i nterrogation was vi deo-recorded.

111 At the beginning of the interview, the follow ng

occurred:

Whod: You want to have a seat over there? Do you know
Sar a?

Lonkoski : Yes.
Gardner: Yeah very well. How are you?

Lonkoski: Very good. How have you been?

Gardner: Well, better than you from what | hear's been
goi ng on.

Wod: Matt 11, 1'Il close the door. You're not
under arrest. You understand that you guys cane here

by yourself and we want to talk to you about Peyton

5
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and Peyton's death and, um |et you know about sone of
the, ah, findings from the autopsy and everything. I
mean you're, you're the father, right?

Lonkoski: Mm hmm (Affirmative).
Whod: Are you okay talking to us?
Lonkoski : Yeah.

Wod: Okay, |'ve got the door closed just cause |
don't want other people to hear and stuff okay? Um
what what has gone on since Peyton's death with you?
How are you doin'?

112 The next 20 minutes or so of the interview consisted
of Lonkoski recounting the events in the days leading up to
Peyton's death. The tenor of the conversation changed when
Li eut enant Whod reveal ed the results of the autopsy to Lonkoski.
It was during this portion of the interrogation that Lonkoski
made the statement—=1 want a |awer"—that is at the center of

our anal ysi s.

Whod: No, no. The autopsy shows that Peyton died of an
over dose.

Lonkoski: An overdose? O what?

Wod: Now that's — 1'd like for you to try and help ne
out a little bit.

Lonkoski: Al I know is when | got back to the
apartnent, Amanda told nme she gave, um Peyton, baby
Tyl enol . The bottle of baby Tylenol you guys seen
when you guys went into the apartnment was on top of
t he .

Wod: Not the baby Tylenol, | know It's norphine.

Lonkoski : Wat ?
Wbod: Mor phi ne.

Lonkoski : Wat ?
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Wbod: Mor phi ne.
Lonkoski: Ch ny god.

Wod: What did you say to Peyton when you said goodbye
to her that day out when | was out there and you went
to the truck before they took her awmay . . . what'd
you say to her?

Lonkoski: | said that | love her and | would be by her
soon.

Wod: And that you were sorry?
Lonkoski: Sorry for her passing away.

Wod: There's, there's nore to it. And that's, and
again Matt, it this is a very hard thing. A hard
thing for you as a, as a pop, and, and, this is your
baby, but you gotta, you got to dig deep inside
yoursel f now. The autopsy knows what happened. e
know what happened. VWat | need from you is | need
you to look up and look in your heart and | ook up at
Peyton and say, say okay, | can deal with it, | can, |
can tal k open

Lonkoski: Are you accusing nme of giving ny daughter
nor phi ne?

Gardner: Matt, Matt, look at ne. Every tine you and I
have tal ked, okay, and we go back a long way, all
right, there's been sone rough stuff that you and |
have dealt with

Lonkoski: |1 want a lawer. | want a |lawer now. This
is bullshit.
Whod: Ckay.
Lonkoski: | would never do that to ny kid, ever. I

wasn't even at the apartnent at all except at night.
Why are you guys accusing ne?

Wod: | didn't accuse you.
Gardner: We were asking.

Lonkoski: There is this is is is is is is is is
i nsane.
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Wod: | have to stop talking to you though 'cause you
said you wanted a | awer.
Lonkoski: Am | under arrest?

Wod: You are now.

Lonkoski: Then I'Il talk to you without a |awer .
I, I don't want to go to jail, | didn't do anything to
nmy daughter, | would not lie to you guys—this is in
fact life or death.

Wod: Well, now you, now you conplicate things.
Lonkoski: | just, | just want to | eave here and go by
my nom now because this is in — this is, this is
I nsane.

Gardner: Matt we can't, we can't talk to you just
because you don't want to go to jail okay sone things
that we wanted to talk to you about were like Jim
sai d—ae know what happened to Peyton—we need to know a
couple of the gaps to fill the gaps.

Lonkoski: Al right...

Gardner: (Unintelligible).

Lonkoski : Ask those gaps.

Gardner: That's what we want you to talk to us about.

Lonkoski: Ask those gaps.

Gardngr: But | don't want you to feel Ilike we're
accusi ng you.

Lonkoski: Al right. I will cal mdown.

Gardner: | don't—you don't have to talk to us—ekay.
Lonkoski: Can can | can we go snpbke a can | snoke a

cigarette when we do this?

Wod: What we're gonna do is—+'m gonna conme back and,
and again you have to be careful what you say....

Lonkoski: (Unintelligible).
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Wod: If you want an attorney—you can have an
attorney—we're gonna quit-what 1'Il do is I'Il cone
back to you—go have a cigarette with Sara.

Lonkoski : Okay thank you.

Whod: Ckay and | need to get nore of the story.

Lonkoski: | wll tell you everything |I promse on ny
dead daughter's |life and ny (unintelligible) right
now.

Wod: What I'm what |'m gonna do is |'m gonna cone
back and 1'll read you a Mranda card which is 1'll

read you your rights....
(Enphasi s added).

113 Lonkoski's statenent about wanting an attorney, nade a
few nmonents before he was placed under arrest, is the focal
poi nt of this case.

114 After the exchange excerpted above, Lonkoski was
escorted out of the room to snoke a cigarette and use the
bat hr oom Meanwhile, a call between Wod and the district
attorney can be heard on the video recording, wth Wod
apparently asking if he could continue talking to Lonkoski.
When Lonkoski returned to the room Wod read Lonkoski his

Mranda rights, and Lonkoski agreed to additional questioning.®

® No one disputes the adequacy of Lonkoski's waiver of his
Mranda rights after he was arrested.
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Lonkoski made several incrimnating statenents during that
interview and during two subsequent interviews in the follow ng
days.

15 After being charged, Lonkoski nobved to suppress the
incrimnating statements he nmade to the officers after he had
asked for an attorney. The circuit court reviewed the video of
the interview, read briefs, and heard argunents fromthe parties
on the admssibility of the statenents.

116 The <circuit court originally granted the notion to
suppress on the grounds that the statenents violated Edwards,
stating, "we never really had a ceasing of the interrogation
like Edwards requires . . . [It] wasn't a matter here of the
defendant not reinitiating as nuch as it was the interrogation
procedure never ending." At the circuit court's request,
Lonkoski drafted an order for the court to sign. The order
drafted included a finding that Lonkoski was "in custody"” when
he invoked his right to counsel. The State objected because no

findings to that effect had been nmade by the circuit court. The

After Lonkoski returned from his cigarette break, Lonkosk
inquired as to whether Wod had been able to talk to the
district attorney. Wod said that he had and asked Lonkoski if
he wished to talk to the officers further. Lonkoski said he
di d. Wod subsequently read the Mranda rights to Lonkoski.
According to statenents made by Wod and Lonkoski, Lonkoski was
also given a witten copy that he read. Wod asked Lonkoski if
he understood; Lonkoski stated, "I understand everything." Wod
then asked if he understood each of the rights; Lonkoski said,
"Yes." Whod then stated, "Realizing that you have these Rights
you are now willing to answer questions or nake a statenent?”
and Lonkoski said, "Yes."

10
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State noved for reconsideration, which the «circuit court
gr ant ed.

117 On reconsideration, the <circuit court focused its
anal ysis on the question of custody and found that Lonkoski was
not in custody at the time he stated he wanted an attorney. In
determ ning that Lonkoski was not in custody, the circuit court
made the followng findings of fact. First, it found that
Lonkoski had been questioned by Detective Gardner for prior
infractions, had a prior relationship with the officer, and was
famliar with the Oneida County Sheriff's Department building.’
Second, the door to the interview room was |ocked to prohibit
ingress from the hallway but not egress to the hallway. Third,
the officers’ early questions were open-ended rather than
accusatory. The questions were also largely related to
establishing a cause of death rather than to identifying a
hom ci de suspect. Fourth, after Lonkoski was arrested, he asked
for and received both a cigarette break and a bathroom break.
Fifth, Lonkoski ~was not physically restrained during the
i nterrogation. Finally, Lonkoski arrived at the sheriff's
departnent voluntarily. The circuit court held that because
Lonkoski was not in custody when he stated that he wanted an

attorney, Edwards v. Arizona did not apply. Therefore, the

circuit court denied the suppression notion.

"W note that a suspect's history with |law enforcenment is
not a factor in the objective determ nation of whether a suspect
is in custody for Mranda purposes. Yarborough v. Alvarado, 541
U S. 652, 668 (2004).

11
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18 After the notion to suppress was denied, Lonkoski
pl eaded guilty to child abuse—+ecklessly causing great bodily
harmin violation of Ws. Stat. 8§ 948.03(3)(a) and neglecting a
child resulting in the child's death in violation of Ws. Stat.
8§ 948.21(1)(d). He was sentenced to five years of initial
confinement and five years of extended supervision for count
one, to be served concurrently with the sentence on count two,
which was twelve years of initial confinenent and five years of
ext ended supervi sion. Lonkoski appealed the order denying his
suppressi on noti on.

119 In an unpublished per curiam decision, the court of
appeals affirnmed the conviction on different grounds than the

circuit court. State V. Lonkoski , No. 2010AP2809- CR,

unpublished slip op. (Ws. C. App. Jan. 18, 2012). The court
of appeals assuned that Lonkoski was in custody at the point in
question and focused on whether he reinitiated the conversation
with the law enforcenment officers. Id., 14. I't found that
Lonkoski validly reinitiated conversation, and therefore, the

interrogation conplied with Edwards. 1d., T110.

20 Lonkoski petitioned this court for review, which we
granted. We now affirm on the grounds that Lonkoski was not in
custody when he initially stated he wanted an attorney, and
therefore, Mranda and Edwards do not apply.

.

21 When reviewing a circuit court's denial of a notion to

suppress evidence, we apply a two-step standard. State v.

Martin, 343 Ws. 2d 278, {28. We uphold the circuit court's

12
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findings of fact unless they are clearly erroneous. Id. W
then review de novo the application of the facts to the
constitutional principles. Id.

[T,

22 The question we nust answer in this case is whether
the statenments obtained from Lonkoski in the interviews were
obtained in violation of his constitutional rights and nust
therefore be suppressed. First, we nust determ ne whether the
statenents were obtained in violation of Mranda because they
were obtained after Lonkoski invoked his right to an attorney
during a custodial interrogation. If that is the case we nust
t hen consi der whether Lonkoski reinitiated conversation with the
detective such that those statenents are admssible under
Edwards notw thstanding the Mranda violation. The threshold
guestion to both of these argunents is whether Lonkoski was in
cust ody when he stated that he wanted an attorney.

123 The Fifth Amendnent to the United States Constitution
states in relevant part: "No person . . . shall be conpelled in

8 Courts have

any crimnal case to be a wi tness against hinself."
i npl emented procedural safeguards consistent with the Fifth
Amendnent . One such safeguard, grounded in the United States

Constitution, is found in Mranda. Di ckerson v. United States,

530 U. S 428, 432 (2000) (holding that Mranda is a

8 The Fifth Anendnment has been applied to the states through
the Fourteenth Anmendnent. Malloy v. Hogan, 378 U S. 1, 6 (1964)
("W hold today that the Fifth Amendnent's exception from
conpul sory self-incrimnation is also protected by the
Fourt eent h Amendnment agai nst abridgnent by the States.").

13
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constitutional decision which applies to both federal and state
courts and cannot be overruled by legislative action). M r anda
held that no one should be subjected to custodial interrogation
until he or she is “warned that he has a right to remain silent,
that any statenent he does nmake may be used as evidence agai nst
him and that he has a right to the presence of an attorney,

either retained or appointed.” Mranda v. Arizona, 384 U S

436, 444 (1966). If someone is subjected to custodial
interrogation wthout these warnings and makes incrimnating
statenments, then those statenents constitute a Mranda violation
and cannot be used by the prosecution. Id. Custody is a
necessary prerequisite to Mranda protections. State .

Arnstrong, 223 Ws. 2d 331, 344-45; Mntejo v. Louisiana, 556

UsS 778, 795 (2009) ("If the defendant is not in custody then
[Mranda and Edwards] do not apply; nor do they govern other,
noni nterrogative types of interactions between the defendant and
the State. ")

24 No one disputes that Lonkoski was interrogated, so the
issue is whether he was in custody. If he was not in custody,
then Lonkoski is not entitled to have his subsequent statenents

suppressed under the Mranda rule. See, e.g., State v. Hassel,

2005 W App 80, 19, 280 Ws. 2d 637, 696 N.W2d 270; see also,
McNeil v. Wsconsin, 501 US 171, n. 3 (1991) (stating, "W

have in fact never held that a person can invoke his Mranda
rights anticipatorily, in a context other than 'custodi al
interrogation . . . Mst rights nust be asserted when the
government seeks to take the action they protect against.").

14
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125 Lonkoski argues that because the interrogation had
gotten to the point that the officers knew and could prove he
was responsible for his child's death, no one would believe he
was free to | eave, and therefore, he was in custody. He further
argues that even if he was not actually in custody, a person may
invoke rights wunder Mranda "when custodial interrogation is
i v nent or inpending."® Pet'r Br. at 13,

26 The State argues that Lonkoski was not in custody when
he asked for an attorney because he cane to the sheriff's
departnment w thout being asked, the length of tinme from the
beginning of the interview to when the circuit court found that
he was arrested totaled about thirty mnutes, and the detectives
told Lonkoski several tinmes that he was not under arrest. The

State further disagrees with Lonkoski's argunment that M randa

® Lonkoski also argues that no valid reinitiation occurred
under Edwards because the officers, not Lonkoski, reinitiated
the conversation by failing to cease the interrogation.
Lonkoski believes that Wod's response to Lonkoski's request for
an attorney and question about whether he was under arrest, "You
are now," was likely to elicit an incrimnating response and was
thereby the functional equivalent to questioning under Rhode
Island v. Innis, 446 U S. 291, 301 (1980) and State v. Hanbly,
2008 W 10, 146, 307 Ws. 2d 98, 745 N. W 2d 48.

The State argues that even if Lonkoski was in custody when
he asked for an attorney, he reinitiated further conversation
with the detectives consistent wwth Edwards, and therefore, his
statenents shoul d not be suppressed.

As noted previously, because we hold that Lonkoski was not
in custody, we need not reach the parties' argunents on whet her
he reinitiated conversation with the detectives such that his
statenents could be adm tted under Edwards.

15
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protections should apply when custody is "immnent," finding the
prem se unsupported by case | aw.

27 The inportant threshold determnation we nust make is
whet her Lonkoski was in custody when he stated he wanted an
at t or ney. The test to determne custody is an objective one.

State v. Koput, 142 Ws. 2d 370, 378-79, 418 N.W2d 804 (1988).

The inquiry is "whether there is a fornmal arrest or restraint on
freedom of novenent of a degree associated with a fornal

arrest." State v. Leprich, 160 Ws. 2d 472, 477, 465 N W2d 844

(C. App. 1991) (citing New York v. Quarles, 467 U S. 649, 655

(1984)). Stated another way, if "a reasonable person would not
feel free to termnate the interview and |eave the scene," then
that person is in custody for Mranda purposes. State .
Martin, 343 Ws. 2d 278, 133. Courts also fornulate the test as
"whet her a reasonable person in the suspect's position would
have considered hinself or herself to be in custody." State v.
CGoetz, 2001 W App 294, 111, 249 Ws.2d 380, 638 N. W2d 386.

128 The custody determnation is made in the totality of
the circunstances considering many factors. Martin, 343 Ws. 2d
278, 135. The factors include "the defendant's freedom to
| eave; the purpose, place, and length of the interrogation; and
the degree of restraint” used by law enforcement. [d. As one
factor in the totality of the circunstances, an interview that
takes place in a law enforcenent facility such as a sheriff's
departnment, a police station, or a jail, may weigh toward the
encounter being custodial, but that fact is not dispositive.

See, e.g., State v. Gady, 2009 W 47, 94-5, 317 Ws. 2d 344,

16
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766 N.W2d 729 (examning an undisputedly non-custodi al
interrogation that took place at a police station). When
determining the degree of restraint, courts consider factors
i ke "whether the suspect is handcuffed, whether a weapon is
drawn, whether a frisk is performed, the manner in which the
suspect is restrained, whether the suspect is noved to another
| ocation, whether questioning took place in a police vehicle,

and the nunmber of officers involved." State v. Mrgan, 2002 W

App 124, 112, 254 Ws. 2d 602, 648 N.W2d 23.

129 The parties agree that Lonkoski was not in custody at
the beginning of the interview Because we are determning
whet her Lonkoski was in custody at the point when he stated he
wanted an attorney, we |look at the circunstances surrounding the
interview to determne if he was in custody when he nade that
st at ement .

130 W wll begin by looking at the totality of the

ci rcunstances, examning the facts surrounding the defendant's

freedom to | eave. The circuit court found that the area that
Lonkoski was in was a "typical interrogation setting." The
court stated that the area was "locked to ingress by

i ndi viduals, but there [was] no indication that it was | ocked
for egress. That is, that the defendant could sinply wal k out."
The circuit court also found that although the door was closed
during nost the interview, "there were clearly tinmes when the
door was opened and he could in fact have wal ked out." Finally,
the officers stated that Lonkoski was not under arrest and that
they were not accusing him

17
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131 The purpose, place, and length of the interrogation
al so support the conclusion that Lonkoski was not in custody.
Lonkoski came to the sheriff's departnent on his own volition,
providing transportation for the child s nother, Bodoh. The
| ocation of the interview being the sheriff's departnent weighs
toward a custodial situation, but that fact is not dispositive.
G ady, 317 Ws. 2d 344, 94-5. An officer went to the waiting
room where Lonkoski waited for Bodoh, and Lonkoski went to an
interview room The circuit court found that the officers asked
Lonkoski "open ended questions" that "called for a narrative by
hi m They were not accusatory. They were not |eading
guestions.” The circuit court found that the length of the
interrogation was "relatively short" before he asked for an
attorney, after about 30 m nutes. These facts indicate that
Lonkoski was not in custody.

132 Like the other factors, +the degree of restraint
Lonkoski experienced also does not indicate a custodial
si tuation. Two officers questioned Lonkoski. The door to the
interview room was repeatedly used by the officers throughout
the interview without a key. At one point when both officers
were leaving the room Gardner asked Lonkoski if he preferred
the door open or closed to which Lonkoski responded, "Don't
bot her ne." During the relevant portion of the interview,
Lonkoski was not handcuffed, no weapons were drawn by the
officers, and no frisk was perforned. Morgan, 254 Ws. 2d 602,

112. The circuit court found that Lonkoski was not physically

18
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restrained in any way. These factors indicate a |ack of
cust ody.

133 Lonkoski argues that once the officers zeroed in on
him as a suspect, there was no way any reasonable person woul d
have felt free to |eave. He cites several cases from other
jurisdictions that he believes support the proposition that a
person's know edge that officers suspect the person of a serious
crime is a significant factor that weighs in favor of finding
that the person was in custody.

134 Statenents officers make to a suspect can be an

i ndication of the presence or absence of custody. St ansbury v.

California, 511 U S. at 325 (finding relevant the views of the
officers manifested to an individual that would affect how a
reasonable person would perceive his or her situation).
However, a suspect's belief that he or she is the main focus of
an investigation is not determnative of custody. Id.  The
United States Suprene Court has rejected this theory. For

exanple, the United States Suprene Court in Beckwith v. United

States, 425 U. S. 341 (1976), dism ssed a simlar argunment about
the circunstances of a non-custodial interrogation transform ng
into custodial interrogation after the investigation focused on
the suspect, stating, "[We are not inpressed wth this
argunent . " Id. at 345 (citation omtted) (internal quotation

marks omtted). The Court quoted from United States v. Caiello,

420 F.2d 471, 473 (2d CGr. 1969) which stated: "It was the
conpul sive aspect of custodial interrogation, and not the

strength or content of the governnent's suspicions at the tine
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t he questioning was conducted, which led the court to inpose the

Mranda requirements with regard to custodial questioning.” I|d.
at 346-47 (enphasi s added).

135 In addition, we note that Lonkoski's standard would
necessarily focus on the subjective beliefs of both police and
the suspect. This is inconsistent with the objective test

created for custody. See, e.g., Koput, 142 Ws. 2d 370, 378-80,

(explaining the objective standard used to determ ne custody as
not considering the "unarticulated plan" of police or the
subj ective beliefs of the suspect who may know he was guilty and

should be in custody); see also, Stansbury v. California, 511

US at 326 (rejecting a California Suprene Court custody-
anal ysis because it "regarded the officers' subjective beliefs
regarding Stansbury's status as a suspect (or nonsuspect) as
significant in and of thenselves, rather than as relevant only
to the extent they influenced the objective conditions
surrounding his interrogation."). The totality of t he
circunstances test applied in our opinion today provides the
appropriate framework to protect suspects in interrogations and
to determ ne whether a suspect is in custody for purposes of
M r anda. Lonkoski's argunment to the contrary is unsupported by
the controlling case law and the purpose behind M randa
protections.

136 Lonkoski also argues that even if he was not in
custody when he asked for an attorney, he was undisputedly in
custody a few seconds later when he was arrested, so Mranda
protections should apply. He states that the policy
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justification for the "inmmnent interrogation” rule in State v.
Hanbly, 2008 W 10, 3, 307 Ws. 2d 98, 745 N.W2d 48, "applies
with equal force whether the mssing elenent [of custodial
interrogation] is interrogation or custody." Pet'r Br. at 21.
He also argues that if this were not the rule, then officers
coul d overcone an assertion of rights by imediately arresting a
person and continuing the interrogation. W disagree.

137 The policy justification in Hanbly does not apply

her e. In State v. Hanbly, we held that Mranda was properly

i nvoked before a suspect was interrogated when the suspect had
been formally arrested and asked for an attorney. 307 Ws. 2d
98. The suspect in Hanbly had repeatedly refused to speak with
| aw enforcenent voluntarily; after his refusal, the officers
formally arrested him and placed him in the back of the squad
car; as he was escorted to the car, he stated that he wanted an
attorney. 1d., Y7-9. The suspect was not being interrogated at
the tine he asked for an attorney. 1d., 93. This court held

"a suspect in custody may request counsel and effectively invoke
the Fifth Amendnent Mranda right to counsel when faced wth
"inmpending interrogation' or when interrogation is 'inmmnent'
and the request for counsel is for the assistance of counsel

during interrogation." 1d., 9Y24.'° The court reasoned that the

¥ 1n Hanbly, the court was divided on "whether to adopt a
tenporal standard to determ ne whether a suspect in custody has
effectively invoked his or her Fifth Amendnent Mranda right to
counsel." State v. Hanbly, 307 Ws. 2d 98, Y4. The question of
whether to adopt a tenporal standard is not relevant to the
analysis of Hanbly set forth in this opinion and therefore is
not di scussed.
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case illustrated the "type of coercive atnosphere that generates
the need for application of the Edwards rule."” ld., 944

(quoting United States v. Kelsey, 951 F.2d 1196, 1199 (10th Gr.

1991)).

138 Lonkoski believes that "inmmnent interrogation"” and
"I mm nent custody" are equally coercive and that this court
should extend its holding in Hanbly to the inverse situation
where a suspect is being interrogated but is not yet in custody.
This argunent ignores the differences in the circunstances in
each situation. In Hanbly, the suspect was enduring a much nore
coercive environnent than Lonkoski, who was talking to |[|aw
enforcement officers while he was not yet in custody. Before a
suspect is in custody, the coerciveness is substantially
| essened because a reasonable person in the suspect's position
woul d believe that he or she could end the conversation and

| eave at any tine. See, Martin, 343 Ws. 2d 278, 9133 (holding

that custody exists when a reasonable person would believe that
he could not end the conversation and | eave).

139 Another reason the "immnent custody” rule that
Lonkoski proposes is unnecessary is that the current definition
of "custody" enconpasses both formal arrest and situations in
whi ch a reasonable person would consider hinself or herself in

cust ody. See, e.g., Stansbury v. California, 511 U S at 322.

By contenplating both, the current test prevents |aw enforcenent
from gam ng the system by placing a suspect in a custodial-like

situation without formally arresting the person to avoid Mranda
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protections. W therefore see no reason to adopt a new test to
fit the facts of this case.

140 We also reject Lonkoski's inplication that the
officers can override an assertion of Fifth Anmendnent rights by
i mredi ately arresting a suspect. First, warrantless arrests
requi re probable cause so |aw enforcenment officers can arrest
only suspects they have probable cause to arrest. See, e.g.,

State v. Lange, 2009 W 49, 919, 317 Ws. 2d 383, 766 N.W2d 551

("A warrantless arrest is not |awful except when supported by
probabl e cause."). Law enforcenent officers do not necessarily
have probable cause to arrest everyone who agrees to talk wth
t hem Second, wupon arrest, law enforcement nust give the
war ni ngs described in Mranda. Lonkoski dism sses this
inportant step by stating, "the person could hardly be expected
to believe that he or she truly had the right to counsel at this
point; after all, he or she has just asked for a |awer and had
the request denied. " Pet'r Br. at 22. We disagree that
providing Mranda warnings to suspects provides them no
prot ection. The contents of M randa warni ngs provi de
significant information about a person's rights and require the

person to waive those rights before adm ssible statenents can be

' W note that there is no evidence Lonkoski ever "asked
for a lawer and had that request denied"'—as explained above,
within nonments of stating he wanted a |awer, Lonkoski nade
clear that he no longer wanted a |lawer and he w shed to speak
with the officers.
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elicited by law enforcement.!® Therefore, our decision does not,
as Lonkoski's argunent suggests, give |law enforcenent free rein
to ignore valid assertions of the right to counsel.

141 We conclude that Lonkoski was not in custody when he
asked for an attorney. Because his statenment about wanting an
attorney was not made during a custodial I nterrogation
Mranda's rule requiring that the interrogation cease upon a
request for an attorney does not apply, and there is no
constitutional violation and no bar to wusing his subsequent
statenents. As noted previously, this holding nekes it
unnecessary for us to reach the issue of reinitiation under
Edwar ds because "[i]n every case involving Edwards, the courts

nmust determne whether the suspect was in custody when he

request ed counsel and when he later nmade the statenents he seeks
to suppress.” Maryland v. Shatzer, 559 U S _ , 130 S C.
1213, 1223 (2010) (enphasis added).

I V.

142 W hold that the notion to suppress was properly
deni ed because Lonkoski was not in custody when he asked for an
att orney, and t her ef ore, Mranda did not bar further
interrogation by the officers.

143 A person is in "custody" if under the totality of the

circunstances "a reasonable person would not feel free to

12 To be adequate Mranda warnings, "the person nust be
warned that he has a right to remain silent, that any statenent
he does nmake may be used as evidence against him and that he
has a right to the presence of an attorney, either retained or
appointed.” Mranda v. Arizona, 384 U S. at 445.
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termnate the interview and | eave the scene."” State v. Martin,

343 Ws. 2d 278, 133. "[A] court nust examne all of the
ci rcunstances surrounding the interrogation, but the ultimte
inquiry is sinply whether there was a formal arrest or restraint
on freedom of novenent of the degree associated with a formal

arrest." Stansbury v. California, 511 US. at 322 (citations

omtted) (internal quotation marks omtted). Several factors
have been considered relevant in the totality of t he
ci rcunstances such as "the defendant's freedom to |eave; the
pur pose, place, and length of the interrogation; and the degree
of restraint.” Martin, 343 Ws. 2d 278, {35.

44 Lonkoski cane to the sheriff's departnment wthout
being asked and voluntarily submtted to questioning by |aw
enforcenment officers. Al though he was questioned in a small
room within a jail by two officers with the door closed, the
circuit court found that it was a typical interrogation setting
| ocked to ingress by individuals but not for egress; he was
never restrained in any way;, and the door was opened nore than
once by people entering or exiting. In fact, on one occasion
when the officers left the room one of the officers asked
Lonkoski whether he preferred the door to the interrogation room
to be open or shut. Furt hernore, Lonkoski was told that he was
not under arrest and that the officers were not accusing him
In the totality of the circunstances, a reasonable person in
Lonkoski's position at the tinme he stated he wanted an attorney
would believe that he or she was "free to termnate the
interview and | eave the scene." W decline to adopt Lonkoski's
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argunent that Mranda applies when custody is "inmnent."
Accordingly, although our analysis differs from that of the

court of appeals, we affirmits decision.

By the Court.—Fhe decision of the court of appeals is

af firned.
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