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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.

Kenneth M Sobczak, JUN 20, 2013

L, Di ane M Frengen
Def endant - Appel | ant - Peti ti oner. Qerk of SupremangCourt

REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. Qur Constitution obeys the
"centuries-old principle of respect for the privacy of the

home,"” WIson v. Layne, 526 U S. 603, 610 (1999), and the state

therefore may not intrude into a residence w thout a warrant
unless it satisfies one of the few and narrow y-drawn exceptions

to the warrant requirenent. Wel sh v. Wsconsin, 466 U S. 740,

749 (1984). One exception permts the police to enter the hone
when the prosecution can persuade a court that the officer was
invited to cross the threshold by soneone authorized by the

def endant to extend such invitations. United States v. WMatl ock,
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415 U. S. 164, 171 (1974). At issue now is whether Kristina
Podel l a had that authority when she invited |aw enforcenment to
enter Kenneth Sobczak's residence and view suspicious files on
his conputer. The circuit court found that she did have that
authority and accordingly denied Sobczak's notion to suppress,
and the court of appeals agreed. W agree with both the trial
and appellate courts, and consequently affirm the decision of
the court of appeals.
| . BACKGROUND

12 The relevant facts are undisputed and taken largely
from the uncontroverted testinony offered at the suppression
heari ng. Sobczak and Podella nmet online and began dating in the
summer of 2009.' In early-September 2009, approxinmately three
months into their relationship, Sobczak was living at his

parents' home in Hartford, Wsconsin and Podella was living in

! More specifically, Oficer Nathanial (spelled "Nathaniel"
el sewhere in the record) Dorn testified at the suppression
hearing that Podella informed him that she and Sobczak net
approximately three nonths earlier and "had been dating." In
Sobczak's statement of facts in his initial brief, Podella
descri bes Sobczak to Oficer Dorn as "her boyfriend of three
nmont hs. " No party di sput es ei t her Oficer Dorn's
characterization in his testinmony or Sobczak's in his filing—
i ndeed, the State adopts Sobczak's statement of the facts as its

own and presents only certain additional facts. For
conveni ence, we will use "romantic," "dating," "girlfriend," and
simlar ternms in our opinion in discussing the type of
rel ati onship between Podella and Sobczak. W do not thereby

inply that we are drawing a firm line in Fourth Anmendnent |aw
based on the degree of intinmacy shared by the consenter and the
def endant, though that degree is one factor to be considered
anongst several, and it is one factor we consider here. See 120
infra.
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Kenosha. At Sobczak's invitation, Podella arrived at the
Hartford residence on Friday, Septenber 4, 2009 to spend the
weekend whil e Sobczak's parents were away on vacation, planning
to depart on Sunday, Septenber 6. The afternoon of the
foll ow ng day, Sobczak reported to his bartending job, [|eaving
Podella alone in the house. Because she had no neans of
transportation and was unfamliar with the town, Podella asked
and received perm ssion from Sobczak to use his personal |aptop
to occupy herself in his absence.

13 Wiile using the |aptop, Podella encountered a video
file that appeared to show underage girls engaging in sexual
behavi or. She further observed four or five other videos wth
file-names that suggested to her that they mght contain child
por nography, but she did not open any of them Troubl ed by
t hese discoveries, Podella called her grandnother and asked her
to call the police, which the grandnother pronptly did.

14 Oficer Nathanial Dorn arrived at the scene shortly
thereafter and Podella nmet him at the front door of the house.
Wiile standing on the porch, the tw spoke for about ten
m nut es. During the course of that conversation, Podella
conveyed her suspicions regarding the videos. To quote his
uncontested testinony at the suppression hearing, Oficer Dorn

responded as foll ows:

So | asked her [sic] I'"'m going to need to view the
video. | said we can either go inside and look at it,
or you can bring it out here; whatever is nore
confortable for you. She said, no, we can go inside
and look at it. She [had been] sitting on the couch
[wth the laptop,] which she then pointed out, and |

3
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could see through the front door [that the couch] was
a few feet inside, which was 20 feet inside the front
door.

15 Oficer Dorn then asked Podella if he could enter the
residence and she answered in the affirmative. Once inside,
Oficer Dorn infornmed Podella, as he later testified, that he
woul d "have to look at the video to viewit." Podella agreed to
help him do so and found the video on the conputer, which had
been sitting on the couch throughout the encounter. Havi ng
| ocated the video, Podella pressed play and O ficer Dorn watched
t he video. Li ke Podella, Oficer Dorn believed that the video
contained child pornography, and he briefly inspected "a couple”
of the other videos that had aroused Podella' s suspicions. He
t hought that these too depicted child pornography and called his
supervi sor for guidance. O ficer Dorn's supervisor instructed
himto bring the laptop to the station, and he conpli ed.

1. PROCEDURAL HI STORY

16 Sobczak was arrested and charged with possession of
child pornography in Washington County Crcuit Court. He filed
a notion to suppress the evidence seized on the ground that it
was taken in violation of his Fourth Amendment rights.? The
circuit court, Faragher, J., denied the nption to suppress,

concluding that Podella validly consented to Oficer Dorn's

2 The notion to suppress also nade reference to the Fifth
Amendnent, but Sobczak does not raise a Fifth Amendnment argunent
her e.
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entry and search.® In a unani nous, published opinion the court
of appeals affirned, reasoning that Podella "had actual
authority to consent to the officer's entry into the house and
to the search and seizure of Sobczak's I|aptop.” State v.
Sobczak, 2012 W App 6, 112, 338 Ws. 2d 410, 808 N. W2d 730.

17 Explaining its decision, the panel wote that "[while
a nmere guest in a honme nmay not ordinarily consent to a search of
the premses, the analysis is different when the guest is nore
than a casual visitor but instead has 'the run of the house.""

Id. (quoting 4 Wayne R LaFave, Search and Seizure, § 8.5(e)

(4th ed. 2011). To resolve whether Podella had the run of the
house in this sense, the court of appeals reviewed Podella's
relationship with the house and the | aptop, enphasizing that she
was invited to stay at the house for the weekend and that
Sobczak never contended that he placed any restrictions on her
use of the property or the laptop while alone in the residence.
Id. In light of those facts, the court determ ned that Podella
did have the run of the house for Fourth Anmendnent purposes and
"thus had authority to allow the officers to enter the residence
and to search and seize Sobczak's conputer."” |d. However, the
court took care to highlight the outer boundaries of its
hol di ng, noting that Podella's "authority to consent to a search

was J|limted to the property that she possessed 'comon

3In its oral ruling, the circuit court appeared to rely
upon a variety of other justifications for upholding the search,
i ncluding exigent circunstances, property | aw, and public
policy, anong others. The State does not defend the judgnent on
any of these grounds and we do not consider them
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authority' over," which here enconpassed the living room into
which she led Oficer Dorn and the |aptop she presented for his
i nspection. 1d., 913.

18 W granted Sobczak's petition for review and now
affirm

[11. STANDARD OF REVI EW

19 When ascertaining whether evidence should have been
suppressed as the result of a Fourth Amendnent violation, we are
confronted with a mxed question of law and fact. State v.
Buchanan, 2011 W 49, {8, 334 Ws. 2d 379, 799 N WwW2d 775.

First, the circuit court's findings of fact are taken as true

unless clearly erroneous. State v. Sykes, 2005 W 48, {12, 279

Ws. 2d 742, 695 N WwW2ad 277. Second, our application of
constitutional principles to those facts is de novo. State v.
Vor burger, 2002 W 105, 132, 255 Ws. 2d 537, 648 N. W 2d 829.
V. DI SCUSSI ON

110 As we explain below, Podella had actual authority to
consent to Oficer Dorn's entry and search of the |[aptop.
Sobczak's notion to suppress was therefore properly denied by
the circuit court and that judgment in turn was properly
affirmed by the court of appeals.

A. FOURTH AMENDMENT BACKGROUND PRI NCI PLES

11 A cornerstone of our Bill of R ghts, the Fourth

Amendnent to the United States Constitution forbids |aw

enf or cenent from conducting "unr easonabl e sear ches and
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seizures."* The Fourth Amendnent applies to state officers by
virtue of its incorporation through the Fourteenth Anmendnent.

Mapp v. Chio, 367 U S. 643, 655 (1961); State v. Hess, 2010 W

82, 4941, 327 Ws. 2d 524, 785 N W2d 568. It has |ong been
established that the Fourth Amendnent places the greatest
protection around the hone, as it was drafted in part to codify
"the overriding respect for the sanctity of the hone that has
been enbedded in our traditions since the origins of the

Republic." Payton v. New York, 445 U S. 573, 601 (1980)

(footnote omtted); Holt v. State, 17 Ws. 2d 468, 477, 117

N.W2d 626 (1962) ("A hone is entitled to special dignity and
special sanctity."). Due to the constitutional sanctity of the
home, the police may not venture across the threshold w thout a
war r ant except under limted circunstances, on pain of

suppr essi on. Kyllo v. United States, 533 U S 27, 31 (2001)

State . Pi nkar d, 2010 W 81, 113, 327 Ws. 2d 346, 785

N. W2d 592. One such exception—jealously and carefully
drawn"—=recogni zes the validity of searches with the voluntary
consent of an individual possessing authority." Georgia V.

Randol ph, 547 U.S. 103, 109 (2006) (internal quotation marks and

“* A parallel provision is enshrined in the Wsconsin

Constitution. Ws. Const. Art. I, 8§ 11. Sobczak relies solely
upon its federal counterpart, so our discussion too wll be
l[imted to the US. Constitution. In any event, though, we

ordinarily interpret the two identically. See State v. Kraner,
2009 W 14, 918, 315 Ws. 2d 414, 759 N.W2d 598 ("On only one
occasion in our devel opnent of Article I, Section 11
jurisprudence have we required a showing different from that
required by the [U S] Suprene Court's Fourth Amendnent
jurisprudence.").
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citation omtted); see generally State . McGover n, 77

Ws. 2d 203, 252 N.W2d 365 (1977). In order to preserve the
integrity of the warrant requirenment, when the State seeks to
admt evidence searched or seized without a warrant on grounds
of lawful consent, it nust prove, by clear and convincing

evidence, that it obtained such consent. State v. Tomnli nson,

2002 W 91, 121, 254 Ws. 2d 502, 648 N. W2d 367. As a factual
matter, the parties agree that Podella consented to Oficer
Dorn's entry and search. They disagree as to whether the Fourth
Amendnent enpowered her to offer such consent. As we show
bel ow, it did.
B. WVEEKEND GUESTS ARE NOT PER SE EXCLUDED FROM GRANTI NG
THI RD- PARTY CONSENT TO ENTER A HOVE AND CONDUCT A SEARCH
THEREI N
112 The U.S. Supreme Court has recently reiterated that
the Fourth "Anendnent establishes a sinple baseline, one that
for much of our history forned the exclusive basis for its
protections: Wen the CGovernnent obtains information by
physically intruding on . . . houses . . . , a search within the
original neaning of the Fourth Anmendnent has undoubtedly

occurred. " Florida v. Jardines, 569 U S _ , 133 S. C. 1409,

1414 (2013) (internal quotation marks and citation omtted). |t

is undisputed here that the State acquired the incrimnating

evidence from the laptop "by physically intruding" into the

hone. If the officers so intruded in violation of the Fourth

Amendnent, then, the challenged evidence nust be suppressed.

See id. at 1417 ("That the officers |earned what they |earned
8



No. 2010AP3034- CR

only by physically intruding on Jardines' property to gather
evidence is enough to establish that a search occurred,"” and
since the search was not justified under the Fourth Amendnent
the evidence seized was properly excluded). Thus the question
for us is whether Oficer Dorn had the constitutional authority
to enter the home and search the laptop.®> He did.

13 Sobczak's principal argunent is that Podella could not
have had actual authority to consent to Oficer Dorn's entry to

the house and |iving room because she was nerely a weekend

guest. In his view, the exception set forth by Mitlock is
limted to "co-occupants" and "co-inhabitants,” and does not
cover those wth shorter stays |ike Podella. Effectively,

Sobczak asks us to draw a bright-line rule focused solely on the
duration of the consenter's tine in the residence. For several
reasons, we decline to do so.

14 First, while it is true, as Sobczak points out, that

the U. S. Suprene Court has used the ternms "co-occupant” and "co-
inhabitant” in articulating the third-party consent doctrine,

see, e.g., Randolph, 547 U S at 109, 111, it has been careful

not to require a slavish devotion to such titles. | nst ead, the
court has cautioned that the analysis hinges not "upon the |aw
of property, W th its at t endant hi st ori cal and | egal

refinement . . . but rests rather on nutual use of the property

°> According to his testimony, Oficer Dorn discussed with
Podella the possibility of her bringing the |aptop outside the
home for himto inspect it. She never did so, however, so we
need not analyze the constitutionality of that hypothetical
scenari o.
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by persons generally having joint access or control for nobst

purposes . . . ." Matlock, 415 U. S. at 171 n.7; cf. Mssouri V.

McNeely, 569 U S _ , 133 S. C. 1552, 1564 (2013) ("Wile the
desire for a bright-line rule is wunderstandable, the Fourth
Amendnent  wi || not tolerate adoption of an overly broad
categorical approach that would dilute the warrant requirenent
in a context where significant privacy interests are at
st ake. "). Al t hough Sobczak pays |ip-service to this crucial
footnote from WMatl ock, cl ai m ng t hat it supports hi s
"commonsensi cal understanding" as to who possesses authority,
his proposed approach flatly contradicts it. For what would a
single-mnded fixation on the often-blurry distinction between
co-occupants, weekend guests, and so on be if not the type of
overly formalistic property-law inquiry that the U S. Suprene

Court has expressly disavowed in this area?®

®In a recent decision on a Fourth Amendment question

relating to |l aw enforcenent's use of gl obal positioning systens,
the US. Suprenme Court explained that property I|aw renains
rel evant to search-and-sei zure  jurisprudence in certain
circunstances. See United States v. Jones, 565 U S. _ , 132 S
Ct. 945, 950 (2012) (clarifying that while sonme of the court's
cases "deviated from [an] exclusively property-based approach,™
it never renounced the notion that the Fourth Anmendnent enbodies
"a particular concern for governnent trespass upon the areas”
protected by the Amendnent). The Jones court, however, did not
suggest that third-party consent cases nust now be viewed
through the lens of formal property law, after United States v.
Mat | ock, 415 U. S. 164 (1974) said the opposite, and other courts
have not read Jones as working such a dramatic change in the
| aw. See Braskett v. Fender, 884 F. Supp. 2d 1119, 1130 (D. O.
2012) (quoting Matlock's repudiation of property law in the
third-party consent context and not nentioning Jones); People v.
Fernandez, 145 Cal. Rptr. 3d 51, 59 (C. App. 2012) (sane),
cert. granted, 569 US _, S C. _, 2013 W 2149804
(2013); Pryor v. City of Cearlake, 877 F. Supp. 2d 929, 944

10
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15 Resisting this inevitable conclusion, Sobczak insists
t hat the strict weekend  guest/co-occupant di chot ony he
constructs to delineate who has authority to consent can be
mai ntained wthin the nore flexible framework established by the
U S. Suprenme Court. As Sobczak acknow edges, the power to give
consent turns on "wdely shared social expectations" and
"commonly held understanding about the authority that co-
inhabitants may exercise in ways that affect each other's
interests.” Randol ph, 547 U. S. at 111. In other words, the
exception is premsed on the axiom that people who "share
quarters . . . understand that any one of them nmay admt
visitors, with the consequence that a guest obnoxious to one may
nevertheless be admtted in his absence by another." Id.
Sobczak recognizes this |anguage and seeks to turn it to his
advantage, submtting that no such assunption of risk takes
pl ace when a guest is invited to spend the weekend. W are
aware of authority fromother jurisdictions to that effect, see,

e.g., People v. Pickens, 655 N E. 2d 1206, 1209 (IIl. C. App.

1995), but viewed in relation to the reasoning of the U S
Suprenme Court's binding case law we think it conceptually
unsound.

116 Human nature being what it is, nost nenbers of society

do not ground their expectations regarding the potential

(N.D. Cal. 2012) (sane). W follow Matlock's dictate on third-
party consent and its separation from property |law, as neither
the U'S. Suprene Court nor our own has departed from its
anal ytical approach.

11
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behavior of guests on formal titles I|ike "co-occupant" and

"weekend guest," divorced from all context. Cf. State .

Kieffer, 217 Ws. 2d 531, 544, 577 N.W2d 352 (1998) (stressing
that the famlial relationship of the consenter to the defendant
is one non-dispositive factor anong others). Nor should they,
as not all "weekend guests" are created equal. As counsel for
the State astutely noted at oral argunent, a college student
home for the weekend enjoys a very different status than a
casual acquaintance left nonentarily at a honme while the owner
runs an errand. It would be absurd to sanction a police officer
for entering a hone after being let in by a college student who
had spent, say, 18 of his 20 years living at the residence
solely because he was, at that particular tinme, nerely a
"weekend guest." Society is not so irrational.’

17 The only binding authority that is arguably at odds

with our conclusion is Illinois v. Rodriguez, 497 US. 177

" Instructively, the approach we take today was followed by
a court that reached the opposite outcome, but did so not with
reference to the inflexible rule advocated by Sobczak, but
rather in consideration of the quality of the relationship
between the consenter and the prem ses. In that decision,
Cardenas v. State, the Texas Court of Appeals declared, "At
best, [the consenter] was nerely a" passing acquaintance who

happened to spend the night. "Consequently,"” the court
reasoned, "he did not have actual authority to consent to the
officer's entry." 115 S.W3d 54, 60 (2003) (citation omtted).

The distinction between a passing acquai ntance who happens to
spend the night |ike the consenter in Cardenas and an overni ght
guest in a romantic relationship with the defendant is precisely
the type of distinction that alters the "widely shared socia
expectations” regarding access and risk that guide our inquiry.
Ceorgia v. Randol ph, 547 U. S. 103, 111 (2006).

12
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(1990). There, the U S. Suprenme Court reviewed a case in which
a woman naned Gail Fischer had lived with the defendant for
several nonths but left alnmbst a nonth before the chall enged
search, taking her children's clothing with her but |eaving
behind various pieces of furniture and other objects. Id. at
181. After noving out, Fischer occasionally stayed overni ght at
the defendant's apartnent, to which she had a key, though she
did not invite friends, did not go when he was not there, did
not have her nane on the |ease, and did not contribute to the
rent. 1d. In a cursory two sentences,® the court disnissed the
possibility that Fischer had actual authority to consent to a
search of the apartnment, calling the Iower court's rejection of
that assertion "obviously correct.” 1d. at 181-82.

18 Sobczak reasonably regards this passage as nost
hel pful to his cause, seeing as how Fischer was in sone senses
nore closely associated with the searched prem ses than was
Podel |l a, as she had lived there in the past, had |left bel ongi ngs

there, and had a key.?® Id. It is an argunent wth sone

8 The full passage reads, in its entirety: "On these facts
the State has not established that, with respect to the South
California apartment, Fischer had 'joint access or control for

nost  pur poses.' To the contrary, the Appellate Court's
determnation of no commobn authority over the apartnent was
obviously correct.” Illinois v. Rodriguez, 497 U S. 177, 181-82
(1990) .

® Though it was unclear whether she obtained the key with
the defendant's perm ssion. Rodriguez, 497 U S. at 181
Oficer Dorn testified that he had no recollection whether he
asked Podella if she had a key to the residence, and we
consequent |y cannot base our decision on a finding that she did.

13
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per suasi ve force. In the final analysis, however, we nust
follow the wunderlying logic of the Suprenme Court in its
definitive pronouncenent on the subject, not a passing remark in
an opinion alnost entirely devoted to other issues.® Mtlock is
the law on actual authority in third-party consent cases, and
Matl ock directs us to consider the "wdely shared social
expectations" and "comonly held understanding” that give rise
to an assunption of risk that an individual in one's domcile

may admit others. As we have expl ained, such considerations are

1 The dissent's characterization of our comments  on

Rodri guez borders on the disingenuous. It accuses us of
"reject[ing] the Supreme Court's holding as 'cursory'” when it
was instead "neasured and deliberate . . . ." Di ssent, 974
(enphasi s added). Though the dissent prefers to pretend

ot herwi se, Rodriguez contains three holdings: 1) the consenter
had no actual authority; 2) the state court relied upon federa
and not state law, and 3) a remand was necessary for a
determ nation of whether there was apparent authority. See
generally Rodriguez, 497 U.S. 177. The section deened "neasured
and deliberate” by the dissent takes up one paragraph, contains
a single citation (to Matlock), and includes no substantive

anal ysi s. ld. at 181-82. In stark contrast, Justice Scalia
devoted 10 paragraphs, 6 pages, and citations to 13 different
cases to resolve the third issue. One need not be a

constitutional scholar to readily detect the court's principal
notive for taking up and deciding the case: it was to establish,
for the first time, the new doctrine of apparent authority
(which required the court to find no actual authority), not to
recite a bare-bones sunmary of a doctrine that was already 16-
years old at the tine and then apply it w thout any substantive
anal ysi s. That is not to say that we can ignore Rodriguez's
wor ds concerning actual authority, and we do not do so. Unl i ke
t he dissent, however, we opt not to bury our heads in the sand
regarding the context of Rodriguez and Matlock in attenpting to
resol ve the tension between the two.

14
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inconpatible with a blanket refusal to grant some weekend guests
the authority to consent.

19 In sum as wth nost search-and-seizure cases, the
guestion of whether |aw enforcenent acted reasonably within the
meaning of the Constitution here depends not upon the
application of a rigid rule Iike the one Sobczak proposes, but
upon "the peculiar facts and circunstances" of the case. State
v. Pires, 55 Ws. 2d 597, 609, 201 N W2d 153 (1972) (footnote
omtted); see also MNeely, 133 S. C. at 1564 ("[A] case-by-

case approach is hardly unique wthin our Fourth Amendnent
jurisprudence. Numerous police actions are judged based on
fact-intensive, totality of the circunstances analyses rather
than according to categorical rules . . . ."). Wth respect to
third-party consent, there are certain types of "peculiar facts
and circunstance" that deserve special attention. The WMatl ock
court explained that what grants authority to a third party to
consent is "comon authority over or ot her sufficient
relationship to the prem ses or effects sought to be inspected.”
415 U.S. at 171 (footnote omtted). It follows that the courts

must explore any facts that bear on that authority and that

1 The dissent describes our opinion as "refus[ing] to
recogni ze" Rodriguez as binding. D ssent, {74. Unt r ue. e
acknowl edge, as we nust, that Rodriguez is binding, but so too
is Matlock, and the result of the former is inconpatible wth
the test set forth by the latter. It is not a novel situation
for tension to exist between two binding precedents. When it
does, we discharge our constitutional duty as a |aw devel oping
court better by honestly grappling with the tension, as we have
done here, rather than ignoring it, as the dissent elects to do.

15
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relationship to assess whether the third party had actual

authority to consent. See Kieffer, 217 Ws. 2d at 542 ("[I]t is

the sufficiency of the consenting individual's relationship to
the premses to be searched . . . that the State nust
establish."). In MGwvern we did just that, affirmng the
suppression of evidence seized on grounds of third-party consent
because there was nothing in the record to reflect nutual use of

the property, joint access or control, or that the rooms
occupants assunmed the risk one of their nunber mght permt the
common area to be searched.” 77 Ws. 2d at 215.

20 To date, we have had little opportunity to el aborate
on the specific factors that weigh on whether an individual has
the constitutional authority to invite |aw enforcenent into the
home of another. This case requires us to expand the |[ist.
First, the relationship of the consenter to the defendant is

i nportant, not only in the famlial sense, Kieffer, 217

Ws. 2d at 544, but also in terns of the social ties between the

16
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t wo. A romantic!?> relationship, for exanple, gives rise to
different expectations than does a passing acquaintance or a

purely econom c connection. See, e.g., Chapman v. United

States, 365 U.S. 610, 616-17 (1961) (holding that a landlord
could not consent to a search of a tenant's hone). Second, the

duration of the consenter's stay in the prem ses can shed |ight

12 W are perplexed by the dissent's concern over our

occasional use of the words "romantic" and "intimate." See
di ssent, 1162-64. \Wiile the dissent is troubled that the terns
"girlfriend" and "dating" are undefined, It provides no
definition for the apparently crucial word "romantic." As we

have noted, we use "romantic" nerely to indicate that Sobczak
and Podella enjoyed a nore intimate association than, say,
strangers or passing acquaintances. See supra Y2 n.1. The
di ssent appears to assume that the term "ronmantic" applies only
to star-crossed lovers of the Roneo and Juliet variety. Wi | e
we admre the dissent's idealism we use the word in the nore
pedestrian sense to convey an intimate, personal relationship.
Prior to today's protestations from the dissent, we would not
have thought such a use controversial. See, e.g., Lasure v.
Commonweal th, 390 S.W3d 139, 140 (Ky. 2012)("Thereafter,
Lasure's relationship with Tolliver becanme romantic and the two
began casually dating."); Tex. Fam Code Ann. 8§ 71.0021(b) (West
2013) (defining "dating relationship”" as "a relationship between
i ndi viduals who have or have had a continuing relationship of a
romantic or intimate nature”). W mght just as accurately have
used the term "dating relationship" instead of "romantic
rel ati onship,” but because there is no need to do so, we are
confortable with our chosen nonmenclature. At any rate, we agree
wth the dissent's nore general observation that "[t]he nore
distant the relationship [between the consenter and the
resident], the nore likely" there is no actual authority.
Di ssent, {61. Wen all is said and done, the dissent's quibble
regarding our term nology serves nore as a snokescreen for its
dubi ous application of this general principle than as the
articulation of a neaningful dispute. For the only real upshot
of the dissent's lengthy exegesis on the nature of ronmance is
that it considers a girlfriend of three nonths to be a distant
associ ation under the Fourth Anendnent. Neither society nor the
Constitution shares that groundl ess assunption.
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on her authority to allow visitors in, though, as we have
denmonstrated, that alone does not settle the question.®®  See,

e.g., Comonwealth v. Lopez, 937 N E 2d 949, 957 n.9 (Mass.

2010) (including the duration of the guest's stay as a factor in
the determnation of actual authority to consent). Third, a
defendant's decision to leave an individual in his hone alone
hel ps support an inference that the individual has been given
some choice in excluding sone visitors and opening the door to

others. See, e.g., United States v. Sanchez, 608 F.3d 685, 689

(10th Gr. 2010) (noting that the consenter was regularly |eft

3 1n rather overheated prose, the dissent remarks that
"federal and state courts alike have held the line, refusing to
recogni ze that tenporary guests, wthout nore, have actua

authority to consent.” Di ssent, 979. Drama aside, the
insertion of the caveat "w thout nore" strips this sentence of
any discernible content. Certainly the Fourth Anmendnent does

not permt the police to rifle through a person's drawers at the
behest of a conplete stranger invited into a foyer for five

m nut es. If that is what the dissent neans to say, its
statenent is quite right, and quite beside the point, as Podella
does not renotely fit that description. | f instead the dissent

means to inply that a non-resident can never offer consent, that
is sinply not the law. The leading treatise on Fourth Amendnent
jurisprudence notes the "sound authority" that allows a guest
who has "the run of the house" to consent "to a police entry
into an area where a visitor would normally be received."” 4
Wayne R LaFave, Search and Seizure, 8 8.5(e) (5th ed. 2012)
LaFave is routinely cited in search and sei zure cases, including
in nunerous decisions by this court and the U S. Suprene Court.
See, e.qg., State v. Sveum 2010 W 92, 933, 328 Ws. 2d 369, 787
N. W2d 317; Arizona v. Gant, 556 U. S. 332, 345 n.5 (2009). More
to the point, the rule enunciated in 8 8.5(e) is cited to seven
opinions and has, in turn, been cited in jurisdictions around
the country. See, e.g., State v. Mrse, 123 P.3d 832, 837-38
(Wash. 2005); Hilbish v. State, 891 P.2d 841, 848 (Al aska C.
App. 1995). The dissent's assertions notw thstanding, we break
no new | egal ground here.
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alone in the hone as one of the reasons supporting a finding of
actual authority). O course, the longer a person is left alone
in the honme, the nore |likely she will have authority to consent.

See, e.g., Davis v. State, 422 S E 2d 546, 549 (Ga. 1992)

(mentioning the limted tinme period for which the consenter was
left alone in the home in finding a lack of authority to
consent). Finally, there are the various other mscellaneous
facts that may illumnate the depth of an individual's
relationship to the prem ses, such as whether she has been given
a key, whether she keeps belongings in the hone, whether her
driver's license lists the residence as her address, and so on.

See State v. St. Martin, 2011 W 44, 918 n.10, 334 Ws. 2d 290,

800 N W2d 858, cert. denied, 565 US _, 132 S C. 1003

(2012) . %

121 We now apply these factors to the facts at hand.

C. PODELLA HAD ACTUAL AUTHORI TY TO CONSENT TO OFFI CER DORN S

ENTRY | NTO THE HOVE AND THE LI VI NG ROOM

22 An application of the factors enunerated above to the
facts of the instant case can lead to but one conclusion:
Podella had actual authority to invite Oficer Dorn into
Sobczak's parents’ hore. Not abl vy, Podella was Sobczak's

girlfriend of three nonths. It is safe to presune that such an

4 W hasten to add that the |ist above is not exclusive but
rat her conposed with an eye to the facts of the case at bar.
O her searches will no doubt inplicate other factors that may
assist in the inquiry. For a nore extensive |list of potential
factors, see, e.g., United States v. Goves, 530 F.3d 506, 509-
10 (7th Cr. 2008).
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intimate relationship inbues a person with nore authority than
she would otherwi se have vis-a-vis her partner and his hone.

See, e.g., United States v. Collins, 515 F. Supp. 2d 891, 902

(N. D I nd. 2007) (remar ki ng t hat "a cl ose per sonal

rel ati onshi p" between the consenter and the defendant
bol sters a showing of authority to consent) (footnote omtted).
Equally significantly, Sobczak encouraged Podella to spend an
evening alone in the hone, and placed no apparent restrictions
on her wuse of the house. To extend such trust to Podell a,
Sobczak nust have envisioned her "nmutual use of the property”
and her possession of "joint access or control for nost
purposes," Matlock, 415 U S at 171 n.7, thus favoring a
conclusion that he assuned the risk she would let in unwanted
visitors.

123 W& respectfully disagree with the dissent's claimthat
Podella did not have joint access or control because "[a]ny
access and control . . . was limted to the tenporary access and
control a weekend guest mght have when invited to soneone

else's honme to stay for a short tine." Di ssent, {609. The

15 The dissent maintains that "nothing in the record
supports” our view that Sobczak assuned the risk that Podella
would invite unwanted guests onto the prem ses. Dissent, {58.
However, the fact that the record contains no indication of any
restrictions placed upon Podella' s use of the house is itself
evi dence that she was granted unlimted use of it, which in turn
reinforces the conclusion that Sobczak assunmed the risk of her
wel comng the police into the hone. Cf. United States .
Sanchez, 608 F.3d 685, 689 (10th G r. 2010) (finding actual
authority in part because "nothing in the record suggests any
restrictions or |imtations whatsoever on [the consenter's]
access to or use of any part of the hone.").
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di ssent does not clarify what these |limtations nust be, and we
find it difficult to imagine they are so substantial as to
eclipse the control she did exercise. Ganted, a weekend guest
left in a home alone cannot legally sell the property, but it
seens she can do a great deal else with it. The fact that
Sobczak permtted Podella to stay in the house al one where there
are no indicia that he placed any restrictions on her use of the
property is a powerful sign that she had the authority to bring
Oficer Dorn into an area of the home to which visitors would be
expected to cone. ®

124 Lastly, although Podella's weekend invitation does not
put her in the conmpany of |ong-term guests with nore expansive
authority over the premses, it does distinguish her from the
far briefer stays that have occasioned judicial rejection of

claims of authority. See, e.g., United States v. Cos, 498 F.3d

1115, 1128 (10th Gr. 2007) (excluding evidence where the

® That does not necessarily nean that Podella would have
been entitled to invite Oficer Dorn into every area of the
house. If Oficer Dorn had conducted the search in a different
room other facts, such as whether the room was |ocked, would
presumably have been brought out at the suppression hearing and
those facts would then bear on the Fourth Amendnent analysis.
Cf. State v. Vinuya, 32 P.3d 116, 128-32 (Haw. C. App. 2001)
(finding actual authority to consent to a search of the comon
areas of the house but no actual authority to consent to a
search of the defendant's | ocked bedroomy. That is not the case
before us. W consider Podella s seemingly unrestricted use of
the hone only as it relates to her invitation to Oficer Dorn to
enter the living room and search the |aptop there. W nake no
comment regardi ng any ot her area of the residence.
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consenter was left alone in honme for 40 mnutes before the
arrival of |law enforcenent).

25 There are, to be sure, considerations cutting in the
opposite direction. In particular, Podella' s stay, while not of
the extrenely brief duration of the consenter's in Cos, was al so
not of the nore indefinite length at issue in many third-party

consent cases. See, e.g., Mitlock, 415 U S. at 166 (noting that

the consenter lived at the house with her son). Furt hernore
there is no evidence that Podella had ever stayed in the house
before, that she had been given a key to the residence, that she
was | eaving any belongings there or intended to return in the
future, or any other indication of a relationship to the
bui Il ding that extended beyond the weekend of Septenber 4, 2009.
These om ssions are not insignificant, and they nake the case a
far closer one that it would otherw se be. Nevert hel ess, they
are insufficient to outweigh the nore conpelling factors
mlitating in favor of authority to consent. Utimately, we
believe society would expect a girlfriend of three nonths, |eft
alone in a home and given unrestricted access to the common

areas of the honme, to enjoy the authority to invite guests in to
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t hose conmon ar eas, even wth potentially del et eri ous
consequences to her boyfriend. !’

26 The dissent purports to go through the sane bal ancing
test that we conduct, but it puts its thunb on the scales and
preordains the result by concluding that Podella could not have
had actual authority because "[a]ny access or control" she had
"was clearly inferior to that of the defendant . . . ."
Di ssent, 969. If the only question for authority purposes was
whet her the consenter enjoys the same anount of access to and
control over the property as the defendant, there would be no
need to run through all of the various factors in the Ilist.
Instead, a court could sinply search the list for the single
respect in which the consenter's access or control was
"inferior"™ and then suppress the challenged evidence. That is

plainly not the |aw. See, e.g., United States v. Kinobana, 383

F.3d 1215, 1222 (10th G r. 2004) (finding that the consenter had
actual authority to allow |l aw enforcenent to search a notel room

because "he had stayed there overnight, left his possessions

17 The dissent chides us for making it "easier for a weekend
houseguest than a co-resident to be accorded authority to
consent to a search of another's residence."” D ssent, 72. W
have done no such thing. As should be abundantly clear from a
cursory review of our opinion, many of the factors we consider
would quite obviously lend thenselves to a stronger case for
authority with a resident than with a weekend guest. For
instance, the duration of a consenting resident's stay would
presumably be indefinite or at |east substantial, and such a
person would al nost certainly be |left hone alone at tinmes, would
possess a key, would have bel ongings at the prem ses, and so on.
Contrary to the dissent's undefended assunption, the fact that
this weekend guest had authority does not nmean that all do.
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there, and carried a key to the roont even though he "was not
the registered guest who had paid for the room. . . ."); United

States v. Kim 105 F.3d 1579, 1582 (9th Gr. 1997) (finding

that the consenter had actual authority to permt police to
search a storage unit because it was leased in his name, even
though the defendant "had the only key to the lock and had
general control over the unit" and even though the consenter
"did not have independent access and, w thout [the defendant's]
permssion, . . . did not have the authority to open the unit
(and never did open it for his own purposes).").

27 There can be no doubt that "the Fourth Amendnent has
drawmn a firm line at the entrance to the house," Payton, 445
US at 590, and it is our duty to zealously guard that 1ine.
See Kyllo, 533 US. at 37 ("In the hone, our cases show, all
details are intimte details, because the entire area is held
safe from prying governnent eyes.") (Enphasis in original.) But
the line was crossed here upon valid consent, and Oficer Dorn's
entry was therefore within the bounds set by the Constitution.

128 Consent to enter a hone, however, does not necessarily
confer authority to enter a particular room within the hone.

Cf. Florida v. Jineno, 500 U S. 248, 251-52 (1991) (discussing

when consent to search a <car inplies consent to search
containers within the car, and when it does not). The Fourth
Amendnent therefore demands a justification for Oficer Dorn's
entry to the living room where the search of the |laptop
occurred. That justification is readily apparent. O ficer Dorn
testified, wthout dispute, that the search took place in the
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l[iving room 20 feet inside the front door. Sobczak does not
suggest that he had placed the living roomoff |limts to Podella
during her visit and, given that she was his girlfriend and was
left alone in the hone for an evening, it is inplausible to
i mgi ne that he would have. As a result, Podella had "joint
access or control"™ of the Iliving room "for nost purposes,"”
Mat | ock, 415 U S. at 171 n.7, and she was legally entitled to

bring Oficer Dorn into that room Cf. Logan v. State, 729

N.E. 2d 125, 130-31 (Ind. 2000) (finding proper third-party
consent to search a living room where there was "nothing in the
record to indicate that police should have been on notice that
the room was anything other than what it appeared to be- a
living roomused by all the residents of the hone.").
D. OFFI CER DORN S SEARCH OF THE LAPTOP WAS PERFORMED UPON
VALI D CONSENT

29 Having resolved that Oficer Dorn's entry to the hone
and living room were constitutionally permssible, the only
question that remains is whether his search of the | aptop was as

18

wel | . For simlar reasons, the search did not transgress the

18 Sobczak's position regarding the relationship between the
entry and the search is less than crystal clear. On the one
hand, he repeatedly frames the issue in ternms of the search,
characterizing it in one place as whether "Podella, as a weekend
visitor, [had] the authority to subject . . . Sobczak's honme and
its contents to a police search.” (Enphasi s added.) On the
ot her hand, Sobczak concedes in his reply brief that he is no
| onger "assert[ing] an independent privacy interest in his
conputer” or "disput[ing] . . . Podella s authority to consent
to its search.” W are unsure as to how these two contentions
can be reconcil ed. Nonet hel ess, in the interest of clarity and
conpr ehensi veness, we wi |l address the search.
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Fourth Amendnent and the exclusionary rule is therefore
i nappl i cabl e.

130 Liberally construing Sobczak's argunment on this
point, we understand him to maintain that even if Podella had
the authority to consent to the entry, she had no authority to
consent to the far nore intrusive search of the |aptop. To
substantiate that claim Sobczak surveys a variety of cases in
which a third party let an officer of the law into a hone
W thout inviting a search of the prem ses. Sobczak's concl usion
t hat this collection of cases inplies that short-term
houseguests can never consent to searches is erroneous because
his premse is flawed. That other courts have sanctioned
entries wthout searches does not nean that any search follow ng
any such entry is unconstitutional. | ndeed, the |anguage of
Mat | ock conpels the contrary conclusion: "when the prosecution
seeks to justify a warrantless search by proof of voluntary
consent, it . . . my show that permssion to search was
obtained froma third party who possessed common authority over

or other sufficient relationship to the premses or effects

sought to be inspected.” 415 U. S, at 171 (enphasis added)

(footnote omtted). If, in a third-party consent case, the
State nust denonstrate that its inspection of the effects was
constitutional in addition to its inspection of the prem ses, as
Mat | ock teaches, it stands to reason that the State nust
denonstrate that it had consent to exam ne those effects. Her e
that neans that after Podella consented to Oficer Dorn's entry,
an independent analysis nust be perfornmed to determ ne whether
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she consented to a search of the |aptop. Cf. United States v.

Karo, 468 U S. 705, 726 (1984) (O Connor, J., concurring)
("[When a guest in a private hone has a private container to
whi ch t he homeowner has no right of access . . . the
homeowner . . . lacks the power to give effective consent to the

search of the closed container."); United States v. Fultz, 146

F.3d 1102, 1106 (9th Cr. 1998) (adopting quoted |anguage from

Justice O Connor's concurrence in Karo); Commonwealth v. Porter

P., 923 N E 2d 36, 48 n.11 (Mass. 2010) ("Even if a coinhabitant
of the hone had actual authority to consent to a search of the
honme, the consent would not extend to a closed suitcase,
overni ght bag, or gym bag |located inside the home that did not

belong to the coinhabitant.”) (citation omtted); United States

v. Smamirat, 503 F. Supp. 2d 973, 991 (N.D. Ill. 2007) (applying

the principles above to conputers).

131 To validate the search of an object within a honme on
consent, the governnent nust satisfy the sane requirenents as
apply to consent to enter, nanely, that the consenter had "joint
access or control" of the object "for nobst purposes.” See,

e.g., United States v. Waller, 426 F.3d 838, 845 (6th G

2005). The question of whether Podella had sufficient access or
control of the laptop for nobst purposes such that she was
constitutionally entitled to allow Oficer Dorn to search it is
a far easier one than the question regarding his entry into the
hone. Undi sputedly, Podella was explicitly granted perm ssion
by Sobczak to use the |laptop, and the record contains no
intimations of Sobczak placing any paraneters on that use.
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Moreover, Podella used the conputer in a comobn area of the
house—the living room—which is where Oficer Dorn conducted
the search. It is also relevant that O ficer Dorn opened only
those files to which Podella had called his attention; a nore
searching examnation of the machine occurred only after a
search warrant was obtai ned. No one involved in the case has
ever averred that the files inspected upon Podella' s consent
were password protected, and it is consequently safe to assune
that they were accessible to anyone using the | aptop. e
therefore have no difficulty in saying that Podella was
authorized to consent to Oficer Dorn's search of the [ aptop.

See State v. Ramage, 2010 W App 77, ¢917-18, 325 Ws. 2d 483,

784 N.W2d 746 (upholding the search and seizure of a conputer
on consent offered by an individual who was allowed by the
defendant to use the machine w thout password protection); see

also United States v. Stabile, 633 F.3d 219, 233 (3d Cr.)

(concluding that an individual had authority to consent to a
search and seizure of the defendant's hard drives where the
conputer was used by both the consenter and the defendant, was
not password protected, and was |located in a conmon area), cert.
denied, 565 U S _ , 132 S C. 399 (2011). In short, the
Fourth Amendnent permtted Oficer Dorn to search the files
Podel | a had vi ewed on her consent.

132 It is inportant to wunderscore the Ilimtations of
today' s deci sion. As the court of appeals cautioned, "W are
not holding that the girlfriend s status as a houseguest gave
her carte blanche to consent to a search of all the contents in
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t he hone. Rat her, her authority to consent to a search was
limted to the property that she possessed 'common authority’
over." Sobczak, 338 Ws. 2d 410, 913. W agree. Oficer Dorn
went only into the living room a conmon area of the residence,
and searched only the | aptop, an object Podella had been granted
explicit perm ssion to use. For present purposes, it is enough
to say that Oficer Dorn's entry and search conplied with the
dictate of the Fourth Amendnent. Future courts shoul d consider
future cases with this sensitivity to detail in m nd.

33 Because Podella had actual authority to consent, we
need not—and do not—eonsider the other issues raised by the
parties: apparent authority, the independent source doctrine,

and the inevitable discovery doctrine. See State v. Cain, 2012

W 68, 937 n.11, 342 Ws. 2d 1, 816 N.W2d 177 ("In conformty
with our prior practice, we choose to decide this case on the
narrowest grounds possible . . . .") (citations omtted).
V. CONCLUSI ON

134 CQur Constitution obeys the "centuries-old principle of
respect for the privacy of the hone," WIson, 526 U S. at 610,
and the state therefore may not intrude into a residence w thout
a warrant unless it satisfies one of the few and narrow y-drawn
exceptions to the warrant requirenment. Wlsh, 466 U S. at 749.
One exception permts the police to enter the home when the
prosecution can persuade a court that the officer was invited to
cross the threshold by soneone authorized by the defendant to
extend such invitations. Mat | ock, 415 U. S. at 171. At 1ssue
now i s whether Podella had such authority when she invited |aw
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enforcenent to enter Sobczak's residence and view suspicious
files on his conputer. The circuit court found that she did
have that authority and accordingly denied Sobczak's notion to
suppress, and the court of appeals agreed. W agree with both
the trial and appellate courts, and consequently affirm the
deci sion of the court of appeals.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

135 David T. Prosser, J., did not participate.
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136 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the nmgjority's opinion, and | agree wth the majority's
conclusion that the police actions in this case were not
unconstitutional. I wite separately to enphasize our
consideration of Podella's authority to consent to the search of
this portable | aptop under the facts presented.

137 The Fourth Amendment provides that "[t]he right of the
people to be secure in their persons, houses, papers, and

ef fects, against unreasonable searches and seizures, shall not

be violated." A violation occurs "when governnment officers
violate a person's 'reasonable expectation of privacy.'" United
States v. Jones, 565 US _, 132 S C. 945, 950 (2012)

(quoting Katz v. United States, 389 U S 347, 360 (1967)

(Harlan, J., concurring). The purpose of the Fourth Amendnent
is to curb abusive police practices by protecting against

unr easonabl e searches and seizures. See Payton v. New York, 445

UsS 573, 608 (1980) (Wite, J., dissenting). The police
engaged in no such abusive practice in the case at issue. Under
these facts and circunstances, |aw enforcenent's entry into this
house, with Podella's consent, and the search of this portable
| apt op conputer survives constitutional scrutiny.

138 Honeowners would be justifiably disturbed if we were
to conclude that an overni ght guest possesses the authority to
give carte blanche consent to a police search of their hone.
The majority opinion does not provide any such authority to an

overni ght guest, such as Podell a. There is no dispute that
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Podel | a possessed the authority to allow | aw enforcenent to view
the contents of this |aptop conputer. Here, evidence of child

por nography was found on this portable laptop, which just

happened to be viewed in the hone. Podel | a requested that |aw
enforcenment view the laptop in the living room The | aptop
could have been viewed anywhere. There is nothing about the

| aptop being in this home versus sonmewhere else that elevates

the police entry under these circunstances to sonehow being an

unr easonabl e search and seizure. There is nothing in this
record that i ndi cat es | aw enforcenent was particularly
interested in gaining entry of the hone. Instead this record

reflects that law enforcenment was interested in viewing the
| apt op, wherever it nay be viewed, and that Podella was
interested in ensuring that they see the contents of the
conput er. Should the fact that |aw enforcenment viewed the
laptop in the living area of the hone dictate that the evidence
be suppressed, when it is undisputed that if the laptop were
viewed at the police station, a coffee shop, or sonme simlar
| ocation, no challenge would have been made to the search??

139 A third party may consent to a search when that party
"possessed common authority over or ot her sufficient
relationship to the prem ses or effects sought to be inspected.”

United States v. Matlock, 415 U S. 164, 171 (1974) (enphasis

LY'1f instead of finding child pornography, Podella was
sexual |y assaulted by the defendant that norning and w shed that
| aw enforcenent enter the honme to take her statenent, would her
statenent be suppressed under the logic that |aw enforcenent had
no authority to enter the honme?
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added) . In this case, the effect the police sought to inspect
and did inspect was Sobczak's |aptop conputer. Sobczak admits
that he gave Podella permssion to use the conputer. The

maj ority opinion correctly concludes that Podella had consent to
authorize Oficer Dorn to search the files on the conputer that
she believed depicted child pornography. See majority op., 932
(noting that Podella has explicit consent from Sobczak to use
the conputer, that she was using it in a commobn area of the
house, that O ficer Dorn opened only the files suspected to be
child pornography, and that the files were not password
prot ect ed).

40 In this case, law enforcenent entered the hone wth
the consent (and at the request) of Podella. There is no
evi dence that |aw enforcenent was trying to gain entry into the
home for any reason other than to view the |aptop's contents.
There is no indication that |aw enforcenent otherw se wi shed to
search the home or engage in conduct that in any way required

them to gain entry to the home.? Law enforcement entered the

21n contrast to the facts and circunstances of this case, a
court will suppress evidence when |aw enforcenent violates a
homeowner's right to privacy by unreasonably searching a hone
and recovering evidence that is sonmehow tied to the hone. See
e.g., State v. Stevens, 213 Ws. 2d 324, 326, 328-29, 570
N.w2d 593 (C. App. 1997), aff'd, 217 Ws. 2d 518, 580
N. W2d 688 (1998) (suppressing cocaine and a gun recovered from
the defendant's bedroom where police attenpted a ruse of a pizza
delivery to gain entry into the defendant's home and when that
failed, entered the defendant's home wthout knocking and
announcing); State v. Sanders, 2008 W 85, 1{Y13-15, 26, 311
Ws. 2d 257, 752 N W2d 713 (suppressing cocaine found in a
cani ster underneath defendant's bed after police entered
defendant's honme without a warrant, arrested the defendant, and
conducted two searches of the defendant's bedroom after the
arrest).

3
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main living area of the honme with consent to view a portable
| apt op. Podel Il a, not the honeowner, consented to Oficer Dorn
entering into the common |iving area, which was approximately 20
feet fromthe front door, in order to view the suspicious videos
on Sobczak's conputer. After doing so, Oficer Dorn took the
| aptop to the police station. See mgjority op., 114-5. Wi | e
law enforcenent did view the conputer in the hone, |aw
enforcement did not otherwi se search the hone. In fact, the
police later obtained a search warrant to justify a search of
Sobczak' s hone.

41 As a practical nmatter, the object of the search—
Sobczak's laptop conputer—was a portable object that Podella
coul d have brought to Oficer Dorn for himto view In the case
at hand, we are confronted with scrutinizing |aw enforcenent's
conduct in a constitutional sense when Podella consented to the
search of this portable object in the commobn area of this hone.
We face this chall enge because | aw enforcenent viewed the |aptop
in the hone instead of elsewhere. See mpjority op., 128 ("There
can be no doubt that 'the Fourth Amendment has drawn a firmline
at the entrance to the house,’ and it is our duty to zeal ously
guard that line.") (quoting Payton, 445 U S. at 590). W are
not confronted with a situation where the police used the
pretext of searching a laptop to gain entry into a hone. A
person has a highly-protected expectation of privacy when it
comes to |law enforcenent entering his or her hone. There is no

evidence in the record that suggests the police conducted a
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broader search than was necessary to determ ne whether the files
Podel I a found on Sobczak's conputer were child pornography.

42 In short, | join the mgjority's opinion, and | agree
with its conclusions that the police actions in this case were
constitutional. Here, a constitutional challenge would not have
been brought had the laptop been viewed in a nyriad of other
pl aces. Under these facts and circunstances, Podella possessed
sufficient authority to allow the police to enter the honme in
order to conduct a search of the |aptop.

143 For the reasons set forth, | respectfully concur.
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144 SH RLEY S. ABRAHAMSON, C.J. (di ssenting). "When it
cones to the Fourth Amendment, the home is first ampbng equals."?!
The rule is that a law enforcenent officer who enters a
residence without a warrant is engaging in an unconstitutional
act . Courts have, however, "jealously and carefully drawn"?
exceptions to the rule, one of which posits that an i ndividual
possessing appropriate authority may voluntarily "consent" to
the entry and search of a residence.® Exceptions to the warrant
requi renent, such as voluntary consent, are construed narrowy
because warrants are generally preferable to police action
wi thout a warrant.?

45 The question presented in the instant case is: Can a
weekend guest in a residence call the police and authorize a

search of a living room and conputer while the resident is at

wor k? O is such a search a violation of the resident's

L' Florida v. Jardines, = US. __ , 133 S. C. 1409, 1414
(2013) .

2 Jones v. United States, 357 U S. 493, 499 (1958).

3 Georgia v. Randol ph, 547 U.S. 103, 106, 109 (2006) (citing
United States v. Jones, 357 U.S. 493, 499 (1958)); Illinois v.
Rodriguez, 497 U.S. 177, 181 (1990)).

"*IQur law holds the property of every man so sacred, that
no man can set foot wupon his neighbour's close wthout his
| eave.' 2 WIls. KB, at 291, 95 Eng. Rep., at 817. . . .'
[T]he only question is whether he had given his |eave (even
inmplicitly) for themto do so." Jardines, 133 S. . at 1415.

4 Randol ph, 547 U.S. at 117.

1
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constitutional rights under the Fourth Amendnent to the United
States Constitution?

46 In other words, when is a person authorized under the
law to invite law enforcenment into soneone else's residence or
to allow | aw enforcenent to search someone el se's conputer ?°

147 The majority rules that a one-tine weekend guest can
consent to a search of the living room of the residence and the
resident's conmputer. Yet the majority points to no case in any
jurisdiction hol di ng t hat a weekend guest under t he
circunstances of the present case may validly consent to a

search of another's residence.®

® No exigent circunstances existed in the present case
justifying a warrantless search of the residence or the
conputer. There was plenty of time for |law enforcenent to get a
war r ant . For a discussion of when exigent circunstances nay
justify a warrantless search, see Mssouri v. MNeely, _ US.
., 133 s. &. 1552 (2013).

® The majority opinion discusses many cases as a basis for
its holding. 1In not one of these cases did the court rule that
a non-resident had actual authority to consent to a search of a
resi dence.

In State v. Kieffer, 217 Ws. 2d 531, 577 N W2d 352
(1998), this court held that the defendant's father-in-Iaw
| acked actual and apparent authority to consent to a search of a
| oft area above the father-in-law s garage, where the defendant
and his wife were |iving.

In Chapman v. United States, 365 U S 610 (1961), a
| andl ord did not have actual authority to consent to a search of
a tenant's hone.
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In Commonweal th v. Lopez, 937 N E. 2d 949, 958 (Mass. 2010),
an unknown worman who opened the door of the defendant's hone had
nei ther actual nor apparent authority to consent to a search.
Al t hough the Commopnwealth conceded the unknown wonan did not
have actual authority, the Massachusetts court noted that a
cohabitant is a "person who lives in the hone, either as a
menber of the famly, a roonmate, or a houseguest whose stay is
of substantial duration and who is given full access to the
home," and that this cohabitant may have actual authority to
consent to a warrantless search. Lopez, 937 N E. 2d at 956-57
n.9 (quoting Commonwealth v. Porter P., 923 N E 2d 36 (Mass.
2010)).

In United States v. Sanchez, 608 F.3d 685, 687 (10th Cr.
2010), the United States Court of Appeals for the Tenth Crcuit
held that the homeowner's 15-year-old daughter who lived in the
home had actual authority to consent to a search of the hone.

In Davis v. State, 422 S. E. 2d 546, 549 (Ga. 1992), a 10-
year-old child who Ilived in the residence did not have
sufficient authority to consent to a search of his parents’
hone.

In State v. St. Martin, 2011 W 44, 92, 334 Ws. 2d 290,
800 N.wW2d 858, cert. denied, 565 US. _  (2012), this court
held that a co-tenant's consent is valid as against the absent,
non-consenting co-tenant (citing United States v. Matlock, 415
U.S. 164, 170 (1974)).

In United States v. Collins, 515 F. Supp. 2d 891, 902 (N.D
Ind. 2007), a wife and son who occupied the hone with their
husband/ father, the defendant, and had a "close personal and
famlial relationship with" the defendant, had actual authority
to consent to a search of their honme, where the defendant's
conputer was |ocated (citing United States v. Duran, 957
F.2d 499, 504-05 (7th Cr. 1992) (holding that "a spouse
presunptively has authority to consent to a search of all areas
of the honmestead . . .")); see also United States v. Ladell, 127
F.3d 622, 624 (7th Gr. 1997) ("A third-party consent is also
easier to sustain if the relationship between the parties—
parent to child here, spouse to spouse in other cases—+s
especially close.").
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148 The <cases regarding consent to search a residence
present a w de variety of consenting persons, including a

| andl ord, an unknown guest, a resident 15-year-old child, a

In United States v. Goves, 530 F.3d 506, 510 (7th Cr.
2008), a co-occupant had actual authority to consent to a search

when she lived in the residence; registered the residence's
phone in her name; registered her daughter for school using the
resi dence's address; kept clothes, mail, bills, and drugs at the

resi dence; cleaned the residence; and had a key and unlimted
access to the residence.

In United States v. Kim 105 F.3d 1579, 1580-83 (9th Cr.
1997), an enployee had actual authority to consent to a search
of his enployer's rented storage |ocker when the enployee had
been hired to lease the locker and the lease was in the
enpl oyee's nane while the enployer's nane was listed only as an
addi tional person authorized to access the unit.

In State v. Vinuya, 32 P.3d 116, 132 (Haw. 2001), the
def endant's nother, who owned and resided in the hone with the
def endant, could consent to a search of nobst of the hone, but
did not have actual authority to consent to a search of the
def endant' s | ocked bedroom

In United States v. Cos, 498 F.3d 1115, 1117-18 (10th Cr.
2007), a worman whom t he defendant was dating did not have actual
or apparent authority to consent to a search of the defendant's
hore. The worman had spent the night on nultiple occasions and
had been alone in the apartnent when the defendant went out, but
did not have a key, did not live there, did not pay rent, was
not naned on the |ease, and did not keep any personal bel ongi ngs
in the apartment. In Cos, the Tenth Crcuit concluded that the
"girlfriend" did not have "mutual use" or "joint access" because
she could not enter the apartnent wthout the defendant's
consent. She was "nore |ike an occasional visitor whom [the
defendant] allowed to visit, rather than one who asserted a
right to access the property jointly with [the defendant]."
Cos, 498 F.3d at 1127.

More inportantly, the Cos court recognized that a short-
term dating relationship is not the equivalent of the
relationships that establish a presunption of control: those
bet ween parent and child and between husband and wi fe. Cos, 498
F.3d at 1128.
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resi dent 10-year-old child, a non-married co-resident, a
resident spouse, a resident adult child, and a non-resident
houseguest of short duration. Yet none of these cases provides
support for the nmgjority's concl usion.

149 In United States v. Matlock, 415 U. S. 164, 171 (1974),

the United States Suprene Court set forth the test applicable to
all consenting persons, explaining that consent depends on
"“common authority” and rests "on nutual use of the property by
persons generally having joint access or control for nost
pur poses” or sone “"other sufficient relationship to the
prem ses. "’

50 The United States Suprene Court has also explained
that a court nust examne the circunstances of the consent to
determ ne whether a consenting party is authorized by law to

give consent® or whether the consent is sanctioned by the

"commonly held wunderstanding about the authority of co-

" "The [United States Court of Appeals for the] N nth
Crcuit has summarized post-Mtlock cases as requiring that 'a
consent-giver with limted access to the searched property | acks

actual authority to consent to a search. . . . The cases
uphol ding searches generally rely on the consent-giver's
unlimted access to property to sustain the search.'" Braskett

v. Fender, 884 F. Supp. 2d 1119, 1130 (D. Oe. 2012) (quoting
United States v. Kim 105 F.3d 1579, 1582 (9th Cr. 1997)).

8 For exanple, a landlord may be able to show the police a
witten |ease agreenent allowng the landlord to enter the
residence for any purpose and to permt others to enter the
resi dence.
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n9 n 10

i nhabi tants or by "widely shared social expectations. In

consent cases, "W dely shared social expect ati ons” are
"naturally enough influenced by the law of property, but not

controlled by its rules."!

® Randol ph, 547 U.S. at 111. The Randol ph court, 547 U. S
at 109 n.2, explained its use of the word "co-inhabitants" as
fol | ows: "Mndful of the multiplicity of I|iving arrangenents,
we vary the ternms used to describe residential co-occupancies.
In doing so we do not nean, however, to suggest that the rule to
be applied to themis simlarly varied."

10 Randol ph, 547 U.S. at 111.
1d.

For a discussion of the role of both property law and
privacy law in interpretation of the Fourth Anendnent, see

Florida v. Jardines, __ US __ , 133 S. C. 1409 (2013). I n
Jardines, the United States Suprenme Court ruled that police
conducted an illegal search within the neaning of the Fourth

Amendnent when, without a warrant, they used a police dog on the
porch of a home to sniff for drugs inside the hone.

Five justices in Jardines relied on property |aw The
majority decision, witten by Justice Scalia, explained that
"[t]he Katz reasonabl e-expectations test 'has been added to, not

substituted for," the traditional property-based understanding
of the Fourth Amendnment . . ."(enphasis in original). The
Jardines Court also discussed its recent decision in United
States v. Jones, US| 132 S. . 945, 948-52 (2012),

explaining that "[in Jones], we held that tracking the vehicle's
novenents was a search: a person's 'Fourth Amendnent rights do
not rise or fall with the Katz forrmulation."". Jardines, 133 S
Ct. at 1417 (quoting Jones, 132 S. C. at 951-52).

Justice Kagan, joining the Scalia opinion and separately
concurring wWth tw justices, explained that property and
privacy concepts nostly align in Fourth Anendnent cases,
witing, "The Court today treats this case under a property
rubric; | wite separately to note that | could just as happily
have decided it by |ooking to Jardines' privacy interests."”

6
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151 The application of the Mtlock test and the Randol ph
"W dely shared social expectations" test enables a court to
determ ne whether it is reasonable to hold that the consenting
party has the authority to consent in his or her own right and
that the resident has "assuned the risk" that the consenting
party mght permt the commobn area or personal effect to be
sear ched. 2

152 There are no statutes or case law in Wsconsin
applicable to the present case declaring that a weekend guest of
limted duration has authority to consent to a search of
another's residence.®® So how do we apply the concepts of

"conmmon authority,” "wi dely shared social expectations,” and the
resident's assunption of the risk in the present case?

153 We have no polls or social science research to advise
us that, according to "widely shared social expectations,”" a

weekend houseguest under the circunstances of the present case

Justice Kagan went on to explain, "The law of property
"natural ly enough influence[s]' our 'shared social expectations'
of what places should be free from governnmental incursions. And
so the sentinment 'ny home is ny own,' while originating in
property |aw, now al so denotes a common under st andi ng—ext endi ng
even beyond that law s formal protections—about an especially
private sphere.” Jardines, 133 S. . at 1419 (Kagan, J.,
concurring) (citations omtted).

12 Randol ph, 547 U.S. at 111 (quoting United States V.
Mat | ock, 415 U.S. 164, 171, n.7 (1974)).

3 1n the two opportunities this court has had to consider
consent by a non-resident, this court has concluded that the
non-resident did not have actual authority to consent. State v.
Kieffer, 217 Ws. 2d 531, 577 N W2d 352 (1998); State .
McGovern, 77 Ws. 2d 203, 252 N.W2d 365 (1977) (a person |iving
in a tent on the grounds of the residence did not have authority
while in the residence to consent to entry in the residence).

7
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may consent to a search of the residence or a conputer. Do the
houseguest and the resident have "common authority” over the
residence or the conputer, that is, do they have "nutual use of
the property because they have joint access or control for nost
purposes"? Did the resident (here the defendant) assune the
risk of the houseguest's inviting law enforcenent into the
residence to search it or the conputer?

154 Case law sets forth a nunber of facts for courts to
consider when determning the authority of a third party to
consent to a search of the residence of another. The validity
of the search of the residence or the conputer based on third-
party consent requires an intensely fact-specific inquiry, and
slight variations in the facts may cause the results to vary.?®

The inquiry into the validity of a consensual search is based on

4 Al though Professor LaFave recognizes that a guest may
consent to a search in certain circunstances, he explains:

[A] host and guest cannot be said to have 'comon
authority' over the premses, in the sense in which
that phrase is used in Matlock. Generally, it nust be
concluded that the host's interest in the prem ses and
authority to permt a search of them is superior to
that of the guest. This being so, it nay be said that
ordinarily a nere guest in premses nmay not give

consent to search of those premses which wll be
effective against the superior interest and authority
of the host.

4 Wayne R LaFave, Search and Seizure: A Treatise on the Fourth
Anmendnent 8§ 8.5(e) (5th ed. 2012) (citing United States v. Cos,
498 F.3d 1115 (10th G r. 2007); People v. \Wagner, 304 N W2d 517
(Mch. App. 1981); State v. Manns, 370 N.W2d 157 (Neb. 1985)).

15 United States v. Shelton, 337 F.3d 529, 535 (5th Cir.
2003). See also note 11, supra.
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considerations of both property law and the invasion of

privacy. °
155 | have exanm ned Wsconsin case |law, federal case | aw
and the case law of other states to list the factors courts

exanmine to determne whether and when a third party has
authority to consent to a search of a residence, that is, what
facts persuade a court to conclude that a third party fits
wi dely shared social expectations that he or she has authority
to consent.

156 The following list of factors is not exclusive or

exhausti ve. The factors examne the characteristics of the

% 1n Shelton, 337 F.3d at 535-36, the court discussed
vi ewm ng consent through the prismof the law relating to privacy
as follows:

Al though consent to a search is a well-established
exception to the requirenent for a warrant issued on
the basis of probable cause, courts have left the
theory wunderlying this rule largely wunarticul ated.
The wvalidity of a consensual search is presunmably
based on the prem se that a warrant and probabl e cause
are unnecessary to justify the invasion of privacy
that acconpanies a consensual search, because by
consenti ng, the individual evinces a voluntary
willingness to forgo that privacy. Simlarly, third
party consent presumably extends the capacity to give
consent to individuals to whom the one wth the
privacy interest has already substantially ceded his
expectation of privacy.

Viewwng third-party consent through the prism of
privacy interests enables us to approach the question
of common authority by asking whether A sufficiently
relinquished his expectation of privacy to B, i.e.,
all owed nmutual or conmmon use of the prenmises to the
extent of joint access and control for nbst purposes,
so that it is reasonably anticipated that B m ght
expose the same privacy interest to others, even
i ncluding | aw enforcenent officers (enphasis added).

9
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consenting party and the consenting party's relationship to the
resident and to the residence to answer the ultimte question
from Matl ock, nanely whether the consenting party had "nutual
use of the property" and is a person "generally having joint
access or control for nost purposes.”

(1) Does the consenting person possess a key to the
resi dence?’
(2) Does the consenting person live in the residence?'®

(3) Does the consenting person claimto be living in the

resi dence?*®

7 State v. St. Martin, 2011 W 44, 918 n.10, 334
Ws. 2d 290, 800 N.W2d 858 (quoting G oves, 530 F.3d at 509).

The St. Martin test was taken froma longer list of factors
laid out by the Seventh Circuit in United States v. Goves, in
which the court exanmned 10 factors to determ ne whether a
defendant's girlfriend had actual or apparent authority to
consent to a search of the defendant's residence.

8 state v. St. Martin, 2011 W 44, 918 n.10, 334
Ws. 2d 290, 800 N.W2d 858 (quoting Goves, 530 F.3d at 509).

See also Commonwealth v. Porter P., 923 N E. 2d 36, 47-48
(Mass. 2010), expl aining:

[ A] person may have actual authority to consent to a
warrantl ess search of a residence by the police only
if (1) the person is a coinhabitant wth a shared
right of access to the residence, that is, the person
lives in the hone, either as a nenber of the famly, a
roommate, or a houseguest whose stay is of substantial
duration and who is given full access to the hone; or
(2) the person, generally a landlord, shows the police
a witten contract entitling that person to allow the
police to enter the honme to search for and seize
contraband or evidence.

19 United States v. Goves, 530 F.3d 506, 509-10 (7th Cir.
2008) (quoting United States v. Goves, 470 F.3d 311, 319 n.3
(7th CGr. 2006), for its list of factors).

10
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(4) Does the consenting person have a driver's |icense
listing the residence as the driver's |egal address?®

(5) Does the consenting person receive mail and bills at
t he resi dence??

(6) Does the consenting person keep clothing at the
resi dence??

(7) Do the consenting person's children reside at the
resi dence?®

(8) Does the consenting person perform household chores at
t he resi dence?®

(9) Is the consenting person's name on the lease for the
prem ses or does he or she pay rent??°

(10) Does the consenting person keep personal bel ongings
such as a diary or a pet at the residence??

(11) Is the consenting person allowed in the residence when

t he defendant is not present ??

20 State v. St. Martin, 2011 W 44, 918 n.10, 334
Ws. 2d 290, 800 N.W2d 858 (quoting G oves, 530 F.3d at 509).

21

Groves, 530 F.3d at 5009.

22 |d.

23 1d. at 509-10.
24 1d. at 510.

25 |d.

26 1 d.

27|d

11
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(12) Do the consenting person and the defendant have a
relationship to each other or the residence that supports the
concl usi on that the person has authority to consent ?%

(13) Is the duration of the consenting person's stay in the
residence of sufficient length to support the conclusion that

t he person has authority to consent ?%°

In Goves, the defendant's girlfriend was a co-occupant who
regi stered her daughter for school wusing the residence's
address; registered the residence's phone in her nane and paid
the nmonthly bill; kept clothes, mil, bills and drugs in the
residence; regularly cleaned the residence; and had a key and
unlimted access to the residence.

8 Thus, courts have recognized the authority of mature
children, United States v. Sanchez, 608 F.3d 685, 687 (10th Gr.
2010); siblings, People v. Shaffer, 444 N E. 2d 1096 (II1l. App.
Ct. 1982); spouses, United States v. Ladell, 127 F.3d 622, 624
(7th Gr. 1997); United States v. Duran, 957 F.2d 499, 504-05
(7th Gr. 1992); United States v. Collins 515 F. Supp. 2d 891,
902 (N.D. Ind. 2007); and occupants under certain circunstances,
United States v. Turbyfill, 525 F.2d 57, 58-59 (8th Cr. 1975)
(an "occupant of indefinite duration rather than a casual
visitor" who "had the run of the house" could consent to a
search of the residence).

2® The guest has to stay for a "substantial duration" to be
aut hori zed to consent. Turbyfill, 525 F.2d at 58-59.

See also Commonwealth v. Porter P., 923 N E.2d 36, 47-48
(Mass. 2010), expl aining:

[ A] person may have actual authority to consent to a
warrantl ess search of a home by the police only if (1)

the person . . . [is] a houseguest whose stay is of
substantial duration and who is given full access to
t he hone .

It is difficult to argue with a straight face that one or
two nights is a substantial duration in anything but the life of
a mayfly.

12
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157 1 consider all 13 factors, noting that the list is not
exclusive or exhaustive, to determ ne whether, under Matl ock,
the consenting party had "nutual use of the property by persons
generally having joint access or control for nobst purposes.”
Under the totality of the circunmstances in the present case, |
conclude that the houseguest did not have authority to give |aw
enf orcement consent to enter the residence.

158 The State has the burden to prove by clear and
convi ncing evidence that a warrantless search was reasonabl e and
in conpliance with the Fourth Anendnent.3 Yet the State has
failed to nmeet its burden to prove that the houseguest had
actual authority to consent to a search because nothing in the
record supports the mpjority's assertion that the defendant
"must have envisioned [the houseguest's] 'nutual use of the
property' and her possession of 'joint access or control for

nost pur poses . Mpjority op., 122. The record is
di stinguished by its singular |ack of facts.

159 In the present case, the houseguest did not have any
of the characteristics set forth in factors (1)-(10). As |
stated previously, no precedent supports the mgjority's
conclusion that this houseguest had actual authority to consent.
S