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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Our  Const i t ut i on obeys t he 

" cent ur i es- ol d pr i nci pl e of  r espect  f or  t he pr i vacy of  t he 

home, "  Wi l son v.  Layne,  526 U. S.  603,  610 ( 1999) ,  and t he st at e 

t her ef or e may not  i nt r ude i nt o a r esi dence wi t hout  a war r ant  

unl ess i t  sat i sf i es one of  t he f ew and nar r owl y- dr awn except i ons 

t o t he war r ant  r equi r ement .   Wel sh v.  Wi sconsi n,  466 U. S.  740,  

749 ( 1984) .   One except i on per mi t s t he pol i ce t o ent er  t he home 

when t he pr osecut i on can per suade a cour t  t hat  t he of f i cer  was 

i nvi t ed t o cr oss t he t hr eshol d by someone aut hor i zed by t he 

def endant  t o ext end such i nvi t at i ons.   Uni t ed St at es v.  Mat l ock,  
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415 U. S.  164,  171 ( 1974) .   At  i ssue now i s whet her  Kr i st i na 

Podel l a had t hat  aut hor i t y when she i nvi t ed l aw enf or cement  t o 

ent er  Kennet h Sobczak' s r esi dence and vi ew suspi c i ous f i l es on 

hi s comput er .   The ci r cui t  cour t  f ound t hat  she di d have t hat  

aut hor i t y and accor di ngl y deni ed Sobczak' s mot i on t o suppr ess,  

and t he cour t  of  appeal s agr eed.   We agr ee wi t h bot h t he t r i al  

and appel l at e cour t s,  and consequent l y af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

I .  BACKGROUND 

¶2 The r el evant  f act s ar e undi sput ed and t aken l ar gel y 

f r om t he uncont r over t ed t est i mony of f er ed at  t he suppr essi on 

hear i ng.   Sobczak and Podel l a met  onl i ne and began dat i ng i n t he 

summer  of  2009. 1  I n ear l y- Sept ember  2009,  appr oxi mat el y t hr ee 

mont hs i nt o t hei r  r el at i onshi p,  Sobczak was l i v i ng at  hi s 

par ent s '  home i n Har t f or d,  Wi sconsi n and Podel l a was l i v i ng i n 

                                                 
1 Mor e speci f i cal l y,  Of f i cer  Nat hani al  ( spel l ed " Nat hani el "  

el sewher e i n t he r ecor d)  Dor n t est i f i ed at  t he suppr essi on 
hear i ng t hat  Podel l a i nf or med hi m t hat  she and Sobczak met  
appr oxi mat el y t hr ee mont hs ear l i er  and " had been dat i ng. "   I n 
Sobczak' s st at ement  of  f act s i n hi s i ni t i al  br i ef ,  Podel l a 
descr i bes Sobczak t o Of f i cer  Dor n as " her  boyf r i end of  t hr ee 
mont hs. "   No par t y di sput es ei t her  Of f i cer  Dor n' s  
char act er i zat i on i n hi s t est i mony or  Sobczak' s  i n hi s f i l i ng——
i ndeed,  t he St at e adopt s Sobczak' s st at ement  of  t he f act s as i t s 
own and pr esent s onl y cer t ai n addi t i onal  f act s.   For  
conveni ence,  we wi l l  use " r omant i c, "  " dat i ng, "  " gi r l f r i end, "  and 
si mi l ar  t er ms i n our  opi ni on i n di scussi ng t he t ype of  
r el at i onshi p bet ween Podel l a and Sobczak.   We do not  t her eby 
i mpl y t hat  we ar e dr awi ng a f i r m l i ne i n Four t h Amendment  l aw 
based on t he degr ee of  i nt i macy shar ed by t he consent er  and t he 
def endant ,  t hough t hat  degr ee i s one f act or  t o be consi der ed 
amongst  sever al ,  and i t  i s  one f act or  we consi der  her e.   See ¶20 
i nf r a.    
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Kenosha.   At  Sobczak' s i nvi t at i on,  Podel l a ar r i ved at  t he 

Har t f or d r esi dence on Fr i day,  Sept ember  4,  2009 t o spend t he 

weekend whi l e Sobczak' s par ent s wer e away on vacat i on,  pl anni ng 

t o depar t  on Sunday,  Sept ember  6.   The af t er noon of  t he 

f ol l owi ng day,  Sobczak r epor t ed t o hi s bar t endi ng j ob,  l eavi ng 

Podel l a al one i n t he house.   Because she had no means of  

t r anspor t at i on and was unf ami l i ar  wi t h t he t own,  Podel l a asked 

and r ecei ved per mi ssi on f r om Sobczak t o use hi s per sonal  l apt op 

t o occupy her sel f  i n hi s absence.    

¶3 Whi l e usi ng t he l apt op,  Podel l a encount er ed a v i deo 

f i l e t hat  appear ed t o show under age gi r l s engagi ng i n sexual  

behavi or .   She f ur t her  obser ved f our  or  f i ve ot her  v i deos wi t h 

f i l e- names t hat  suggest ed t o her  t hat  t hey mi ght  cont ai n chi l d 

por nogr aphy,  but  she di d not  open any of  t hem.   Tr oubl ed by 

t hese di scover i es,  Podel l a cal l ed her  gr andmot her  and asked her  

t o cal l  t he pol i ce,  whi ch t he gr andmot her  pr ompt l y di d.         

    ¶4 Of f i cer  Nat hani al  Dor n ar r i ved at  t he scene shor t l y 

t her eaf t er  and Podel l a met  hi m at  t he f r ont  door  of  t he house.   

Whi l e st andi ng on t he por ch,  t he t wo spoke f or  about  t en 

mi nut es.   Dur i ng t he cour se of  t hat  conver sat i on,  Podel l a 

conveyed her  suspi c i ons r egar di ng t he vi deos.   To quot e hi s 

uncont est ed t est i mony at  t he suppr essi on hear i ng,  Of f i cer  Dor n 

r esponded as f ol l ows:  

So I  asked her  [ s i c]  I ' m goi ng t o need t o v i ew t he 
vi deo.   I  sai d we can ei t her  go i nsi de and l ook at  i t ,  
or  you can br i ng i t  out  her e;  what ever  i s mor e 
comf or t abl e f or  you.   She sai d,  no,  we can go i nsi de 
and l ook at  i t .   She [ had been]  s i t t i ng on t he couch 
[ wi t h t he l apt op, ]  whi ch she t hen poi nt ed out ,  and I  
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coul d see t hr ough t he f r ont  door  [ t hat  t he couch]  was 
a f ew f eet  i nsi de,  whi ch was 20 f eet  i nsi de t he f r ont  
door .   

¶5 Of f i cer  Dor n t hen asked Podel l a i f  he coul d ent er  t he 

r esi dence and she answer ed i n t he af f i r mat i ve.   Once i nsi de,  

Of f i cer  Dor n i nf or med Podel l a,  as he l at er  t est i f i ed,  t hat  he 

woul d " have t o l ook at  t he v i deo t o v i ew i t . "   Podel l a agr eed t o 

hel p hi m do so and f ound t he vi deo on t he comput er ,  whi ch had 

been si t t i ng on t he couch t hr oughout  t he encount er .   Havi ng 

l ocat ed t he vi deo,  Podel l a pr essed pl ay and Of f i cer  Dor n wat ched 

t he vi deo.   Li ke Podel l a,  Of f i cer  Dor n bel i eved t hat  t he v i deo 

cont ai ned chi l d por nogr aphy,  and he br i ef l y i nspect ed " a coupl e"  

of  t he ot her  v i deos t hat  had ar oused Podel l a' s suspi c i ons.   He 

t hought  t hat  t hese t oo depi ct ed chi l d por nogr aphy and cal l ed hi s 

super vi sor  f or  gui dance.   Of f i cer  Dor n' s super vi sor  i nst r uct ed 

hi m t o br i ng t he l apt op t o t he st at i on,  and he compl i ed.    

I I .  PROCEDURAL HI STORY 

¶6 Sobczak was ar r est ed and char ged wi t h possess i on of  

chi l d por nogr aphy i n Washi ngt on Count y Ci r cui t  Cour t .   He f i l ed 

a mot i on t o suppr ess t he evi dence sei zed on t he gr ound t hat  i t  

was t aken i n v i ol at i on of  hi s Four t h Amendment  r i ght s. 2  The 

ci r cui t  cour t ,  Far agher ,  J. ,  deni ed t he mot i on t o suppr ess,  

concl udi ng t hat  Podel l a val i dl y consent ed t o Of f i cer  Dor n' s 

                                                 
2 The mot i on t o suppr ess al so made r ef er ence t o t he Fi f t h 

Amendment ,  but  Sobczak does not  r ai se a Fi f t h Amendment  ar gument  
her e.  
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ent r y and sear ch. 3  I n a unani mous,  publ i shed opi ni on t he cour t  

of  appeal s af f i r med,  r easoni ng t hat  Podel l a " had act ual  

aut hor i t y t o consent  t o t he of f i cer ' s ent r y i nt o t he house and 

t o t he sear ch and sei zur e of  Sobczak' s l apt op. "   St at e v.  

Sobczak,  2012 WI  App 6,  ¶12,  338 Wi s.  2d 410,  808 N. W. 2d 730.    

¶7 Expl ai ni ng i t s deci s i on,  t he panel  wr ot e t hat  " [ w] hi l e 

a mer e guest  i n a home may not  or di nar i l y  consent  t o a sear ch of  

t he pr emi ses,  t he anal ysi s i s di f f er ent  when t he guest  i s mor e 

t han a casual  v i s i t or  but  i nst ead has ' t he r un of  t he house. ' "   

I d.  ( quot i ng 4 Wayne R.  LaFave,  Sear ch and Sei zur e,  § 8. 5( e)  

( 4t h ed.  2011) .   To r esol ve whet her  Podel l a had t he r un of  t he 

house i n t hi s sense,  t he cour t  of  appeal s r ev i ewed Podel l a' s 

r el at i onshi p wi t h t he house and t he l apt op,  emphasi z i ng t hat  she 

was i nvi t ed t o st ay at  t he house f or  t he weekend and t hat  

Sobczak never  cont ended t hat  he pl aced any r est r i ct i ons on her  

use of  t he pr oper t y or  t he l apt op whi l e al one i n t he r esi dence.   

I d.   I n l i ght  of  t hose f act s,  t he cour t  det er mi ned t hat  Podel l a 

di d have t he r un of  t he house f or  Four t h Amendment  pur poses and 

" t hus had aut hor i t y t o al l ow t he of f i cer s t o ent er  t he r esi dence 

and t o sear ch and sei ze Sobczak' s comput er . "   I d.   However ,  t he 

cour t  t ook car e t o hi ghl i ght  t he out er  boundar i es of  i t s  

hol di ng,  not i ng t hat  Podel l a' s " aut hor i t y t o consent  t o a sear ch 

was l i mi t ed t o t he pr oper t y  t hat  she possessed ' common 

                                                 
3 I n i t s or al  r ul i ng,  t he c i r cui t  cour t  appear ed t o r el y 

upon a var i et y of  ot her  j ust i f i cat i ons f or  uphol di ng t he sear ch,  
i ncl udi ng exi gent  c i r cumst ances,  pr oper t y l aw,  and publ i c 
pol i cy,  among ot her s.   The St at e does not  def end t he j udgment  on 
any of  t hese gr ounds and we do not  consi der  t hem.   
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aut hor i t y '  over , "  whi ch her e encompassed t he l i v i ng r oom i nt o 

whi ch she l ed Of f i cer  Dor n and t he l apt op she pr esent ed f or  hi s 

i nspect i on.   I d. ,  ¶13.    

¶8 We gr ant ed Sobczak' s pet i t i on f or  r evi ew and now 

af f i r m.   

I I I .  STANDARD OF REVI EW 

¶9 When ascer t ai ni ng whet her  evi dence shoul d have been 

suppr essed as t he r esul t  of  a Four t h Amendment  v i ol at i on,  we ar e 

conf r ont ed wi t h a mi xed quest i on of  l aw and f act .   St at e v.  

Buchanan,  2011 WI  49,  ¶8,  334 Wi s.  2d 379,  799 N. W. 2d 775.   

Fi r st ,  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  ar e t aken as t r ue 

unl ess c l ear l y er r oneous.   St at e v.  Sykes,  2005 WI  48,  ¶12,  279 

Wi s.  2d 742,  695 N. W. 2d 277.   Second,  our  appl i cat i on of  

const i t ut i onal  pr i nci pl es t o t hose f act s i s de novo.   St at e v.  

Vor bur ger ,  2002 WI  105,  ¶32,  255 Wi s.  2d 537,  648 N. W. 2d 829.      

I V.  DI SCUSSI ON 

¶10 As we expl ai n bel ow,  Podel l a had act ual  aut hor i t y t o 

consent  t o Of f i cer  Dor n' s ent r y and sear ch of  t he l apt op.   

Sobczak' s mot i on t o suppr ess was t her ef or e pr oper l y deni ed by 

t he c i r cui t  cour t  and t hat  j udgment  i n t ur n was pr oper l y 

af f i r med by t he cour t  of  appeal s.  

A.  FOURTH AMENDMENT BACKGROUND PRI NCI PLES 

¶11 A cor ner st one of  our  Bi l l  of  Ri ght s,  t he Four t h 

Amendment  t o t he Uni t ed St at es Const i t ut i on f or bi ds l aw 

enf or cement  f r om conduct i ng " unr easonabl e sear ches and 



No.  2010AP3034- CR   

 

7 
 

sei zur es. " 4  The Four t h Amendment  appl i es t o st at e of f i cer s by 

v i r t ue of  i t s  i ncor por at i on t hr ough t he Four t eent h Amendment .   

Mapp v.  Ohi o,  367 U. S.  643,  655 ( 1961) ;  St at e v.  Hess,  2010 WI  

82,  ¶41,  327 Wi s.  2d 524,  785 N. W. 2d 568.   I t  has l ong been 

est abl i shed t hat  t he Four t h Amendment  pl aces t he gr eat est  

pr ot ect i on ar ound t he home,  as i t  was dr af t ed i n par t  t o codi f y 

" t he over r i di ng r espect  f or  t he sanct i t y of  t he home t hat  has 

been embedded i n our  t r adi t i ons s i nce t he or i gi ns of  t he 

Republ i c. "   Payt on v.  New Yor k,  445 U. S.  573,  601 ( 1980)  

( f oot not e omi t t ed) ;  Hol t  v.  St at e,  17 Wi s.  2d 468,  477,  117 

N. W. 2d 626 ( 1962)  ( " A home i s ent i t l ed t o speci al  di gni t y and 

speci al  sanct i t y. " ) .   Due t o t he const i t ut i onal  sanct i t y of  t he 

home,  t he pol i ce may not  vent ur e acr oss t he t hr eshol d wi t hout  a 

war r ant  except  under  l i mi t ed c i r cumst ances,  on pai n of  

suppr essi on.   Kyl l o v.  Uni t ed St at es,  533 U. S.  27,  31 ( 2001) ;  

St at e v.  Pi nkar d,  2010 WI  81,  ¶13,  327 Wi s.  2d 346,  785 

N. W. 2d 592.   One such except i on——" j eal ousl y and car ef ul l y 

dr awn" ——" r ecogni zes t he val i di t y of  sear ches wi t h t he vol unt ar y  

consent  of  an i ndi v i dual  possessi ng aut hor i t y. "   Geor gi a v.  

Randol ph,  547 U. S.  103,  109 ( 2006)  ( i nt er nal  quot at i on mar ks and 

                                                 
4 A par al l el  pr ovi s i on i s enshr i ned i n t he Wi sconsi n 

Const i t ut i on.   Wi s.  Const .  Ar t .  I ,  § 11.   Sobczak r el i es sol el y 
upon i t s f eder al  count er par t ,  so our  di scussi on t oo wi l l  be 
l i mi t ed t o t he U. S.  Const i t ut i on.   I n any event ,  t hough,  we 
or di nar i l y  i nt er pr et  t he t wo i dent i cal l y.   See St at e v.  Kr amer ,  
2009 WI  14,  ¶18,  315 Wi s.  2d 414,  759 N. W. 2d 598 ( " On onl y one 
occasi on i n our  devel opment  of  Ar t i c l e I ,  Sect i on 11 
j ur i spr udence have we r equi r ed a showi ng di f f er ent  f r om t hat  
r equi r ed by t he [ U. S. ]  Supr eme Cour t ' s  Four t h Amendment  
j ur i spr udence. " ) .  
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c i t at i on omi t t ed) ;  see gener al l y St at e v.  McGover n,  77 

Wi s.  2d 203,  252 N. W. 2d 365 ( 1977) .   I n or der  t o pr eser ve t he 

i nt egr i t y of  t he war r ant  r equi r ement ,  when t he St at e seeks t o 

admi t  evi dence sear ched or  sei zed wi t hout  a war r ant  on gr ounds 

of  l awf ul  consent ,  i t  must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  i t  obt ai ned such consent .   St at e v.  Toml i nson,  

2002 WI  91,  ¶21,  254 Wi s.  2d 502,  648 N. W. 2d 367.   As a f act ual  

mat t er ,  t he par t i es agr ee t hat  Podel l a consent ed t o Of f i cer  

Dor n' s ent r y and sear ch.   They di sagr ee as t o whet her  t he Four t h 

Amendment  empower ed her  t o of f er  such consent .   As we show 

bel ow,  i t  di d.    

B.  WEEKEND GUESTS ARE NOT PER SE EXCLUDED FROM GRANTI NG 

THI RD- PARTY CONSENT TO ENTER A HOME AND CONDUCT A SEARCH 

THEREI N  

¶12 The U. S.  Supr eme Cour t  has r ecent l y r ei t er at ed t hat  

t he Four t h " Amendment  est abl i shes a s i mpl e basel i ne,  one t hat  

f or  much of  our  hi st or y f or med t he excl usi ve basi s f or  i t s  

pr ot ect i ons:  When t he Gover nment  obt ai ns i nf or mat i on by 

physi cal l y i nt r udi ng on .  .  .  houses .  .  .  ,  a sear ch wi t hi n t he 

or i gi nal  meani ng of  t he Four t h Amendment  has undoubt edl y  

occur r ed. "   Fl or i da v.  Jar di nes,  569 U. S.  __,  133 S.  Ct .  1409,  

1414 ( 2013)  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   I t  

i s  undi sput ed her e t hat  t he St at e acqui r ed t he i ncr i mi nat i ng 

evi dence f r om t he l apt op " by physi cal l y i nt r udi ng"  i nt o t he 

home.   I f  t he of f i cer s so i nt r uded i n v i ol at i on of  t he Four t h 

Amendment ,  t hen,  t he chal l enged evi dence must  be suppr essed.   

See i d.  at  1417 ( " That  t he of f i cer s l ear ned what  t hey l ear ned 
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onl y by physi cal l y i nt r udi ng on Jar di nes'  pr oper t y t o gat her  

evi dence i s enough t o est abl i sh t hat  a sear ch occur r ed, "  and 

si nce t he sear ch was not  j ust i f i ed under  t he Four t h Amendment  

t he evi dence sei zed was pr oper l y excl uded) .   Thus t he quest i on 

f or  us i s whet her  Of f i cer  Dor n had t he const i t ut i onal  aut hor i t y 

t o ent er  t he home and sear ch t he l apt op. 5  He di d.  

¶13 Sobczak' s pr i nci pal  ar gument  i s t hat  Podel l a coul d not  

have had act ual  aut hor i t y t o consent  t o Of f i cer  Dor n' s ent r y t o 

t he house and l i v i ng r oom because she was mer el y a weekend 

guest .   I n hi s  v i ew,  t he except i on set  f or t h by Mat l ock i s 

l i mi t ed t o " co- occupant s"  and " co- i nhabi t ant s, "  and does not  

cover  t hose wi t h shor t er  st ays l i ke Podel l a.   Ef f ect i vel y,  

Sobczak asks us t o dr aw a br i ght - l i ne r ul e f ocused sol el y on t he 

dur at i on of  t he consent er ' s t i me i n t he r esi dence.   For  sever al  

r easons,  we decl i ne t o do so.        

¶14 Fi r st ,  whi l e i t  i s  t r ue,  as Sobczak poi nt s out ,  t hat  

t he U. S.  Supr eme Cour t  has used t he t er ms " co- occupant "  and " co-

i nhabi t ant "  i n ar t i cul at i ng t he t hi r d- par t y consent  doct r i ne,  

see,  e. g. ,  Randol ph,  547 U. S.  at  109,  111,  i t  has been car ef ul  

not  t o r equi r e a s l avi sh devot i on t o such t i t l es.   I nst ead,  t he 

cour t  has caut i oned t hat  t he anal ysi s hi nges not  " upon t he l aw 

of  pr oper t y,  wi t h i t s at t endant  hi st or i cal  and l egal  

r ef i nement  .  .  .  but  r est s r at her  on mut ual  use of  t he pr oper t y 

                                                 
5 Accor di ng t o hi s t est i mony,  Of f i cer  Dor n di scussed wi t h 

Podel l a t he possi bi l i t y  of  her  br i ngi ng t he l apt op out si de t he 
home f or  hi m t o i nspect  i t .   She never  di d so,  however ,  so we 
need not  anal yze t he const i t ut i onal i t y of  t hat  hypot het i cal  
scenar i o.    
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by per sons gener al l y havi ng j oi nt  access or  cont r ol  f or  most  

pur poses .  .  .  . "   Mat l ock,  415 U. S.  at  171 n. 7;  cf .  Mi ssour i  v.  

McNeel y,  569 U. S.  __,  133 S.  Ct .  1552,  1564 ( 2013)  ( " Whi l e t he 

desi r e f or  a br i ght - l i ne r ul e i s under st andabl e,  t he Four t h 

Amendment  wi l l  not  t ol er at e adopt i on of  an over l y br oad 

cat egor i cal  appr oach t hat  woul d di l ut e t he war r ant  r equi r ement  

i n a cont ext  wher e s i gni f i cant  pr i vacy i nt er est s ar e at  

st ake. " ) .   Al t hough Sobczak pays l i p- ser vi ce t o t hi s cr uci al  

f oot not e f r om Mat l ock,  c l ai mi ng t hat  i t  suppor t s hi s 

" commonsensi cal  under st andi ng"  as t o who possesses aut hor i t y,  

hi s pr oposed appr oach f l at l y cont r adi ct s i t .   For  what  woul d a 

s i ngl e- mi nded f i xat i on on t he of t en- bl ur r y di st i nct i on bet ween 

co- occupant s,  weekend guest s,  and so on be i f  not  t he t ype of  

over l y f or mal i st i c pr oper t y- l aw i nqui r y t hat  t he U. S.  Supr eme 

Cour t  has expr essl y di savowed i n t hi s ar ea?6   

                                                 
6 I n a r ecent  deci s i on on a Four t h Amendment  quest i on 

r el at i ng t o l aw enf or cement ' s use of  gl obal  posi t i oni ng syst ems,  
t he U. S.  Supr eme Cour t  expl ai ned t hat  pr oper t y l aw r emai ns 
r el evant  t o sear ch- and- sei zur e j ur i spr udence i n cer t ai n 
c i r cumst ances.   See Uni t ed St at es v.  Jones,  565 U. S.  __,  132 S.  
Ct .  945,  950 ( 2012)  ( c l ar i f y i ng t hat  whi l e some of  t he cour t ' s  
cases " devi at ed f r om [ an]  excl usi vel y pr oper t y- based appr oach, "  
i t  never  r enounced t he not i on t hat  t he Four t h Amendment  embodi es 
" a par t i cul ar  concer n f or  gover nment  t r espass upon t he ar eas"  
pr ot ect ed by t he Amendment ) .   The Jones cour t ,  however ,  di d not  
suggest  t hat  t hi r d- par t y consent  cases must  now be vi ewed 
t hr ough t he l ens of  f or mal  pr oper t y l aw,  af t er  Uni t ed St at es v.  
Mat l ock,  415 U. S.  164 ( 1974)  sai d t he opposi t e,  and ot her  cour t s 
have not  r ead Jones as wor ki ng such a dr amat i c change i n t he 
l aw.   See Br asket t  v.  Fender ,  884 F.  Supp.  2d 1119,  1130 ( D.  Or .  
2012)  ( quot i ng Mat l ock' s r epudi at i on of  pr oper t y l aw i n t he 
t hi r d- par t y consent  cont ext  and not  ment i oni ng Jones) ;  Peopl e v.  
Fer nandez,  145 Cal .  Rpt r .  3d 51,  59 ( Ct .  App.  2012)  ( same) ,  
cer t .  gr ant ed,  569 U. S.  __,  __ S.  Ct .  __,  2013 WL 2149804 
( 2013) ;  Pr yor  v.  Ci t y of  Cl ear l ake,  877 F.  Supp.  2d 929,  944 
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¶15 Resi st i ng t hi s i nevi t abl e concl usi on,  Sobczak i nsi st s 

t hat  t he st r i ct  weekend guest / co- occupant  di chot omy he 

const r uct s t o del i neat e who has aut hor i t y t o consent  can be 

mai nt ai ned wi t hi n t he mor e f l exi bl e f r amewor k est abl i shed by t he 

U. S.  Supr eme Cour t .   As Sobczak acknowl edges,  t he power  t o gi ve 

consent  t ur ns on " wi del y shar ed soci al  expect at i ons"  and 

" commonl y hel d under st andi ng about  t he aut hor i t y t hat  co-

i nhabi t ant s may exer ci se i n ways t hat  af f ect  each ot her ' s 

i nt er est s. "   Randol ph,  547 U. S.  at  111.   I n ot her  wor ds,  t he 

except i on i s pr emi sed on t he axi om t hat  peopl e who " shar e 

quar t er s .  .  .  under st and t hat  any one of  t hem may admi t  

v i s i t or s,  wi t h t he consequence t hat  a guest  obnoxi ous t o one may 

never t hel ess be admi t t ed i n hi s absence by anot her . "   I d.   

Sobczak r ecogni zes t hi s l anguage and seeks t o t ur n i t  t o hi s 

advant age,  submi t t i ng t hat  no such assumpt i on of  r i sk t akes 

pl ace when a guest  i s i nvi t ed t o spend t he weekend.   We ar e 

awar e of  aut hor i t y f r om ot her  j ur i sdi ct i ons t o t hat  ef f ect ,  see,  

e. g. ,  Peopl e v.  Pi ckens,  655 N. E. 2d 1206,  1209 ( I l l .  Ct .  App.  

1995) ,  but  v i ewed i n r el at i on t o t he r easoni ng of  t he U. S.  

Supr eme Cour t ' s  bi ndi ng case l aw we t hi nk i t  concept ual l y 

unsound.    

¶16 Human nat ur e bei ng what  i t  i s ,  most  member s of  soci et y 

do not  gr ound t hei r  expect at i ons r egar di ng t he pot ent i al  

                                                                                                                                                             
( N. D.  Cal .  2012)  ( same) .   We f ol l ow Mat l ock' s di ct at e on t hi r d-
par t y consent  and i t s separ at i on f r om pr oper t y l aw,  as nei t her  
t he U. S.  Supr eme Cour t  nor  our  own has depar t ed f r om i t s 
anal yt i cal  appr oach.       
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behavi or  of  guest s on f or mal  t i t l es l i ke " co- occupant "  and 

" weekend guest , "  di vor ced f r om al l  cont ext .   Cf .  St at e v.  

Ki ef f er ,  217 Wi s.  2d 531,  544,  577 N. W. 2d 352 ( 1998)  ( st r essi ng 

t hat  t he f ami l i al  r el at i onshi p of  t he consent er  t o t he def endant  

i s one non- di sposi t i ve f act or  among ot her s) .   Nor  shoul d t hey,  

as not  al l  " weekend guest s"  ar e cr eat ed equal .   As counsel  f or  

t he St at e ast ut el y not ed at  or al  ar gument ,  a col l ege st udent  

home f or  t he weekend enj oys a ver y di f f er ent  st at us t han a 

casual  acquai nt ance l ef t  moment ar i l y  at  a home whi l e t he owner  

r uns an er r and.   I t  woul d be absur d t o sanct i on a pol i ce of f i cer  

f or  ent er i ng a home af t er  bei ng l et  i n by a col l ege st udent  who 

had spent ,  say,  18 of  hi s 20 year s l i v i ng at  t he r esi dence 

sol el y because he was,  at  t hat  par t i cul ar  t i me,  mer el y a 

" weekend guest . "   Soci et y i s not  so i r r at i onal . 7          

¶17 The onl y bi ndi ng aut hor i t y t hat  i s  ar guabl y at  odds 

wi t h our  concl usi on i s I l l i noi s v.  Rodr i guez,  497 U. S.  177 

                                                 
7 I nst r uct i vel y,  t he appr oach we t ake t oday was f ol l owed by 

a cour t  t hat  r eached t he opposi t e out come,  but  di d so not  wi t h 
r ef er ence t o t he i nf l exi bl e r ul e advocat ed by Sobczak,  but  
r at her  i n consi der at i on of  t he qual i t y of  t he r el at i onshi p 
bet ween t he consent er  and t he pr emi ses.   I n t hat  deci s i on,  
Car denas v.  St at e,  t he Texas Cour t  of  Appeal s decl ar ed,  " At  
best ,  [ t he consent er ]  was mer el y a"  passi ng acquai nt ance who 
happened t o spend t he ni ght .   " Consequent l y, "  t he cour t  
r easoned,  " he di d not  have act ual  aut hor i t y t o consent  t o t he 
of f i cer ' s ent r y. "   115 S. W. 3d 54,  60 ( 2003)  ( c i t at i on omi t t ed) .   
The di st i nct i on bet ween a passi ng acquai nt ance who happens t o 
spend t he ni ght  l i ke t he consent er  i n Car denas and an over ni ght  
guest  i n a r omant i c r el at i onshi p wi t h t he def endant  i s pr eci sel y 
t he t ype of  di st i nct i on t hat  al t er s t he " wi del y shar ed soci al  
expect at i ons"  r egar di ng access and r i sk t hat  gui de our  i nqui r y.   
Geor gi a v.  Randol ph,  547 U. S.  103,  111 ( 2006) .         
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( 1990) .   Ther e,  t he U. S.  Supr eme Cour t  r evi ewed a case i n whi ch 

a woman named Gai l  Fi scher  had l i ved wi t h t he def endant  f or  

sever al  mont hs but  l ef t  al most  a mont h bef or e t he chal l enged 

sear ch,  t aki ng her  chi l dr en' s c l ot hi ng wi t h her  but  l eavi ng 

behi nd var i ous pi eces of  f ur ni t ur e and ot her  obj ect s.   I d.  at  

181.   Af t er  movi ng out ,  Fi scher  occasi onal l y st ayed over ni ght  at  

t he def endant ' s apar t ment ,  t o whi ch she had a key,  t hough she 

di d not  i nvi t e f r i ends,  di d not  go when he was not  t her e,  di d 

not  have her  name on t he l ease,  and di d not  cont r i but e t o t he 

r ent .   I d.   I n a cur sor y t wo sent ences, 8 t he cour t  di smi ssed t he 

possi bi l i t y  t hat  Fi scher  had act ual  aut hor i t y t o consent  t o a 

sear ch of  t he apar t ment ,  cal l i ng t he l ower  cour t ' s  r ej ect i on of  

t hat  asser t i on " obvi ousl y cor r ect . "   I d.  at  181- 82.    

¶18 Sobczak r easonabl y r egar ds t hi s passage as most  

hel pf ul  t o hi s cause,  seei ng as how Fi scher  was i n some senses 

mor e cl osel y associ at ed wi t h t he sear ched pr emi ses t han was 

Podel l a,  as she had l i ved t her e i n t he past ,  had l ef t  bel ongi ngs  

t her e,  and had a key. 9  I d.   I t  i s  an ar gument  wi t h some 

                                                 
8 The f ul l  passage r eads,  i n i t s ent i r et y:  " On t hese f act s 

t he St at e has not  est abl i shed t hat ,  wi t h r espect  t o t he Sout h 
Cal i f or ni a apar t ment ,  Fi scher  had ' j oi nt  access or  cont r ol  f or  
most  pur poses. '   To t he cont r ar y,  t he Appel l at e Cour t ' s  
det er mi nat i on of  no common aut hor i t y over  t he apar t ment  was 
obvi ousl y cor r ect . "   I l l i noi s v.  Rodr i guez,  497 U. S.  177,  181- 82 
( 1990) .  

9 Though i t  was uncl ear  whet her  she obt ai ned t he key wi t h 
t he def endant ' s  per mi ssi on.   Rodr i guez,  497 U. S.  at  181.   
Of f i cer  Dor n t est i f i ed t hat  he had no r ecol l ect i on whet her  he 
asked Podel l a i f  she had a key t o t he r esi dence,  and we 
consequent l y cannot  base our  deci s i on on a f i ndi ng t hat  she di d.       
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per suasi ve f or ce.   I n t he f i nal  anal ysi s,  however ,  we must  

f ol l ow t he under l y i ng l ogi c of  t he Supr eme Cour t  i n i t s 

def i ni t i ve pr onouncement  on t he subj ect ,  not  a passi ng r emar k i n 

an opi ni on al most  ent i r el y devot ed t o ot her  i ssues. 10  Mat l ock i s 

t he l aw on act ual  aut hor i t y i n t hi r d- par t y consent  cases,  and 

Mat l ock di r ect s  us t o consi der  t he " wi del y  shar ed soci al  

expect at i ons"  and " commonl y hel d under st andi ng"  t hat  gi ve r i se 

t o an assumpt i on of  r i sk t hat  an i ndi v i dual  i n one' s domi ci l e 

may admi t  ot her s.   As we have expl ai ned,  such consi der at i ons ar e 

                                                 
10 The di ssent ' s char act er i zat i on of  our  comment s on 

Rodr i guez bor der s on t he di s i ngenuous.   I t  accuses us of  
" r ej ect [ i ng]  t he Supr eme Cour t ' s  hol di ng as ' cur sor y ' "  when i t  
was i nst ead " measur ed and del i ber at e .  .  .  . "   Di ssent ,  ¶74 
( emphasi s added) .   Though t he di ssent  pr ef er s t o pr et end 
ot her wi se,  Rodr i guez cont ai ns t hr ee hol di ngs:  1)  t he consent er  
had no act ual  aut hor i t y;  2)  t he st at e cour t  r el i ed upon f eder al  
and not  st at e l aw;  and 3)  a r emand was necessar y f or  a 
det er mi nat i on of  whet her  t her e was appar ent  aut hor i t y.   See 
gener al l y Rodr i guez,  497 U. S.  177.   The sect i on deemed " measur ed 
and del i ber at e"  by t he di ssent  t akes up one par agr aph,  cont ai ns 
a s i ngl e c i t at i on ( t o Mat l ock) ,  and i ncl udes no subst ant i ve 
anal ysi s.   I d.  at  181- 82.   I n st ar k cont r ast ,  Just i ce Scal i a 
devot ed 10 par agr aphs,  6 pages,  and ci t at i ons t o 13 di f f er ent  
cases t o r esol ve t he t hi r d i ssue.   One need not  be a 
const i t ut i onal  schol ar  t o r eadi l y det ect  t he cour t ' s  pr i nci pal  
mot i ve f or  t aki ng up and deci di ng t he case:  i t  was t o est abl i sh,  
f or  t he f i r st  t i me,  t he new doct r i ne of  appar ent  aut hor i t y 
( whi ch r equi r ed t he cour t  t o f i nd no act ual  aut hor i t y) ,  not  t o 
r eci t e a bar e- bones summar y of  a doct r i ne t hat  was al r eady 16-
year s ol d at  t he t i me and t hen appl y i t  wi t hout  any subst ant i ve 
anal ysi s.   That  i s not  t o say t hat  we can i gnor e Rodr i guez' s 
wor ds concer ni ng act ual  aut hor i t y,  and we do not  do so.   Unl i ke 
t he di ssent ,  however ,  we opt  not  t o bur y our  heads i n t he sand 
r egar di ng t he cont ext  of  Rodr i guez and Mat l ock i n at t empt i ng t o 
r esol ve t he t ensi on bet ween t he t wo.             
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i ncompat i bl e wi t h a bl anket  r ef usal  t o gr ant  some weekend guest s 

t he aut hor i t y t o consent . 11   

¶19 I n sum,  as wi t h most  sear ch- and- sei zur e cases,  t he 

quest i on of  whet her  l aw enf or cement  act ed r easonabl y wi t hi n t he 

meani ng of  t he Const i t ut i on her e depends not  upon t he 

appl i cat i on of  a r i gi d r ul e l i ke t he one Sobczak pr oposes,  but  

upon " t he pecul i ar  f act s and ci r cumst ances"  of  t he case.   St at e 

v.  Pi r es,  55 Wi s.  2d 597,  609,  201 N. W. 2d 153 ( 1972)  ( f oot not e 

omi t t ed) ;  see al so McNeel y,  133 S.  Ct .  at  1564 ( " [ A]  case- by-

case appr oach i s har dl y uni que wi t hi n our  Four t h Amendment  

j ur i spr udence.   Numer ous pol i ce act i ons ar e j udged based on 

f act - i nt ensi ve,  t ot al i t y of  t he c i r cumst ances anal yses r at her  

t han accor di ng t o cat egor i cal  r ul es .  .  .  . " ) .  Wi t h r espect  t o 

t hi r d- par t y consent ,  t her e ar e cer t ai n t ypes of  " pecul i ar  f act s 

and ci r cumst ance"  t hat  deser ve speci al  at t ent i on.   The Mat l ock 

cour t  expl ai ned t hat  what  gr ant s aut hor i t y t o a t hi r d par t y t o 

consent  i s " common aut hor i t y over  or  ot her  suf f i c i ent  

r el at i onshi p t o t he pr emi ses or  ef f ect s sought  t o be i nspect ed. "   

415 U. S.  at  171 ( f oot not e omi t t ed) .   I t  f ol l ows t hat  t he cour t s 

must  expl or e any f act s t hat  bear  on t hat  aut hor i t y and t hat  

                                                 
11 The di ssent  descr i bes our  opi ni on as " r ef us[ i ng]  t o 

r ecogni ze"  Rodr i guez as bi ndi ng.   Di ssent ,  ¶74.   Unt r ue.   We 
acknowl edge,  as we must ,  t hat  Rodr i guez i s bi ndi ng,  but  so t oo 
i s Mat l ock,  and t he r esul t  of  t he f or mer  i s i ncompat i bl e wi t h 
t he t est  set  f or t h by t he l at t er .   I t  i s  not  a novel  s i t uat i on 
f or  t ensi on t o exi st  bet ween t wo bi ndi ng pr ecedent s.   When i t  
does,  we di schar ge our  const i t ut i onal  dut y as a l aw- devel opi ng 
cour t  bet t er  by honest l y gr appl i ng wi t h t he t ensi on,  as we have 
done her e,  r at her  t han i gnor i ng i t ,  as t he di ssent  el ect s t o do.      
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r el at i onshi p t o assess whet her  t he t hi r d par t y had act ual  

aut hor i t y t o consent .   See Ki ef f er ,  217 Wi s.  2d at  542 ( " [ I ] t  i s  

t he suf f i c i ency of  t he consent i ng i ndi v i dual ' s r el at i onshi p t o 

t he pr emi ses t o be sear ched .  .  .  t hat  t he St at e must  

est abl i sh. " ) .   I n McGover n we di d j ust  t hat ,  af f i r mi ng t he 

suppr essi on of  evi dence sei zed on gr ounds of  t hi r d- par t y consent  

because t her e was not hi ng i n t he r ecor d t o r ef l ect  mut ual  use of  

t he pr oper t y,  j oi nt  access or  cont r ol ,  " or  t hat  t he r oom' s 

occupant s assumed t he r i sk one of  t hei r  number  mi ght  per mi t  t he 

common ar ea t o be sear ched. "   77 Wi s.  2d at  215.  

¶20 To dat e,  we have had l i t t l e oppor t uni t y t o el abor at e 

on t he speci f i c  f act or s t hat  wei gh on whet her  an i ndi v i dual  has 

t he const i t ut i onal  aut hor i t y t o i nvi t e l aw enf or cement  i nt o t he 

home of  anot her .   Thi s case r equi r es us t o expand t he l i s t .   

Fi r st ,  t he r el at i onshi p of  t he consent er  t o t he def endant  i s 

i mpor t ant ,  not  onl y i n t he f ami l i al  sense,  Ki ef f er ,  217 

Wi s.  2d at  544,  but  al so i n t er ms of  t he soci al  t i es bet ween t he 
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t wo.   A r omant i c12 r el at i onshi p,  f or  exampl e,  gi ves r i se t o 

di f f er ent  expect at i ons t han does a passi ng acquai nt ance or  a 

pur el y economi c connect i on.   See,  e. g. ,  Chapman v.  Uni t ed 

St at es,  365 U. S.  610,  616- 17 ( 1961)  ( hol di ng t hat  a l andl or d 

coul d not  consent  t o a sear ch of  a t enant ' s home) .   Second,  t he 

dur at i on of  t he consent er ' s st ay i n t he pr emi ses can shed l i ght  

                                                 
12 We ar e per pl exed by t he di ssent ' s concer n over  our  

occasi onal  use of  t he wor ds " r omant i c"  and " i nt i mat e. "   See 
di ssent ,  ¶¶62- 64.   Whi l e t he di ssent  i s t r oubl ed t hat  t he t er ms 
" gi r l f r i end"  and " dat i ng"  ar e undef i ned,  i t  pr ovi des no 
def i ni t i on f or  t he appar ent l y cr uci al  wor d " r omant i c. "   As we 
have not ed,  we use " r omant i c"  mer el y t o i ndi cat e t hat  Sobczak 
and Podel l a enj oyed a mor e i nt i mat e associ at i on t han,  say,  
st r anger s or  passi ng acquai nt ances.   See supr a ¶2 n. 1.   The 
di ssent  appear s t o assume t hat  t he t er m " r omant i c"  appl i es onl y 
t o st ar - cr ossed l over s of  t he Romeo and Jul i et  var i et y.   Whi l e 
we admi r e t he di ssent ' s i deal i sm,  we use t he wor d i n t he mor e 
pedest r i an sense t o convey an i nt i mat e,  per sonal  r el at i onshi p.   
Pr i or  t o t oday' s pr ot est at i ons f r om t he di ssent ,  we woul d not  
have t hought  such a use cont r over si al .   See,  e. g. ,  Lasur e v.  
Commonweal t h,  390 S. W. 3d 139,  140 ( Ky.  2012) ( " Ther eaf t er ,  
Lasur e' s r el at i onshi p wi t h Tol l i ver  became r omant i c and t he t wo 
began casual l y dat i ng. " ) ;  Tex.  Fam.  Code Ann.  § 71. 0021( b)  ( West  
2013)  ( def i ni ng " dat i ng r el at i onshi p"  as " a r el at i onshi p bet ween 
i ndi v i dual s who have or  have had a cont i nui ng r el at i onshi p of  a 
r omant i c or  i nt i mat e nat ur e" ) .   We mi ght  j ust  as accur at el y have 
used t he t er m " dat i ng r el at i onshi p"  i nst ead of  " r omant i c  
r el at i onshi p, "  but  because t her e i s no need t o do so,  we ar e 
comf or t abl e wi t h our  chosen nomencl at ur e.   At  any r at e,  we agr ee 
wi t h t he di ssent ' s mor e gener al  obser vat i on t hat  " [ t ] he mor e 
di st ant  t he r el at i onshi p [ bet ween t he consent er  and t he 
r esi dent ] ,  t he mor e l i kel y"  t her e i s no act ual  aut hor i t y.   
Di ssent ,  ¶61.   When al l  i s  sai d and done,  t he di ssent ' s qui bbl e 
r egar di ng our  t er mi nol ogy ser ves mor e as a smokescr een f or  i t s 
dubi ous appl i cat i on of  t hi s gener al  pr i nci pl e t han as t he 
ar t i cul at i on of  a meani ngf ul  di sput e.   For  t he onl y r eal  upshot  
of  t he di ssent ' s l engt hy exegesi s on t he nat ur e of  r omance i s 
t hat  i t  consi der s a gi r l f r i end of  t hr ee mont hs t o be a di st ant  
associ at i on under  t he Four t h Amendment .   Nei t her  soci et y nor  t he 
Const i t ut i on shar es t hat  gr oundl ess assumpt i on.       
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on her  aut hor i t y t o al l ow vi s i t or s i n,  t hough,  as we have 

demonst r at ed,  t hat  al one does not  set t l e t he quest i on. 13  See,  

e. g. ,  Commonweal t h v.  Lopez,  937 N. E. 2d 949,  957 n. 9 ( Mass.  

2010)  ( i ncl udi ng t he dur at i on of  t he guest ' s st ay as a f act or  i n 

t he det er mi nat i on of  act ual  aut hor i t y t o consent ) .   Thi r d,  a 

def endant ' s deci s i on t o l eave an i ndi v i dual  i n hi s home al one 

hel ps suppor t  an i nf er ence t hat  t he i ndi v i dual  has been gi ven 

some choi ce i n excl udi ng some vi s i t or s and openi ng t he door  t o 

ot her s.   See,  e. g. ,  Uni t ed St at es v.  Sanchez,  608 F. 3d 685,  689 

( 10t h Ci r .  2010)  ( not i ng t hat  t he consent er  was r egul ar l y l ef t  

                                                 
13 I n r at her  over heat ed pr ose,  t he di ssent  r emar ks t hat  

" f eder al  and st at e cour t s al i ke have hel d t he l i ne,  r ef usi ng t o 
r ecogni ze t hat  t empor ar y guest s,  wi t hout  mor e,  have act ual  
aut hor i t y t o consent . "   Di ssent ,  ¶79.   Dr ama asi de,  t he 
i nser t i on of  t he caveat  " wi t hout  mor e"  st r i ps t hi s sent ence of  
any di scer ni bl e cont ent .   Cer t ai nl y t he Four t h Amendment  does 
not  per mi t  t he pol i ce t o r i f l e t hr ough a per son' s dr awer s at  t he 
behest  of  a compl et e st r anger  i nvi t ed i nt o a f oyer  f or  f i ve 
mi nut es.   I f  t hat  i s  what  t he di ssent  means t o say,  i t s 
st at ement  i s qui t e r i ght ,  and qui t e besi de t he poi nt ,  as Podel l a 
does not  r emot el y f i t  t hat  descr i pt i on.   I f  i nst ead t he di ssent  
means t o i mpl y t hat  a non- r esi dent  can never  of f er  consent ,  t hat  
i s  s i mpl y not  t he l aw.   The l eadi ng t r eat i se on Four t h Amendment  
j ur i spr udence not es t he " sound aut hor i t y"  t hat  al l ows a guest  
who has " t he r un of  t he house"  t o consent  " t o a pol i ce ent r y 
i nt o an ar ea wher e a v i s i t or  woul d nor mal l y be r ecei ved. "   4 
Wayne R.  LaFave,  Sear ch and Sei zur e,  § 8. 5( e)  ( 5t h ed.  2012) .   
LaFave i s r out i nel y c i t ed i n sear ch and sei zur e cases,  i ncl udi ng 
i n numer ous deci s i ons by t hi s cour t  and t he U. S.  Supr eme Cour t .   
See,  e. g. ,  St at e v.  Sveum,  2010 WI  92,  ¶33,  328 Wi s.  2d 369,  787 
N. W. 2d 317;  Ar i zona v.  Gant ,  556 U. S.  332,  345 n. 5 ( 2009) .   Mor e 
t o t he poi nt ,  t he r ul e enunci at ed i n § 8. 5( e)  i s c i t ed t o seven 
opi ni ons and has,  i n t ur n,  been ci t ed i n j ur i sdi ct i ons ar ound 
t he count r y.   See,  e. g. ,  St at e v.  Mor se,  123 P. 3d 832,  837- 38 
( Wash.  2005) ;  Hi l bi sh v.  St at e,  891 P. 2d 841,  848 ( Al aska Ct .  
App.  1995) .   The di ssent ' s asser t i ons not wi t hst andi ng,  we br eak 
no new l egal  gr ound her e.           
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al one i n t he home as one of  t he r easons suppor t i ng a f i ndi ng of  

act ual  aut hor i t y ) .   Of  cour se,  t he l onger  a per son i s l ef t  al one 

i n t he home,  t he mor e l i kel y she wi l l  have aut hor i t y t o consent .   

See,  e. g. ,  Davi s v.  St at e,  422 S. E. 2d 546,  549 ( Ga.  1992)  

( ment i oni ng t he l i mi t ed t i me per i od f or  whi ch t he consent er  was 

l ef t  al one i n t he home i n f i ndi ng a l ack of  aut hor i t y t o 

consent ) .   Fi nal l y,  t her e ar e t he var i ous ot her  mi scel l aneous 

f act s t hat  may i l l umi nat e t he dept h of  an i ndi v i dual ' s  

r el at i onshi p t o t he pr emi ses,  such as whet her  she has been gi ven 

a key,  whet her  she keeps bel ongi ngs i n t he home,  whet her  her  

dr i ver ' s l i cense l i s t s t he r esi dence as her  addr ess,  and so on.   

See St at e v.  St .  Mar t i n,  2011 WI  44,  ¶18 n. 10,  334 Wi s.  2d 290,  

800 N. W. 2d 858,  cer t .  deni ed,  565 U. S.  __,  132 S.  Ct .  1003 

( 2012) . 14   

¶21 We now appl y t hese f act or s t o t he f act s at  hand.  

C.  PODELLA HAD ACTUAL AUTHORI TY TO CONSENT TO OFFI CER DORN' S 

ENTRY I NTO THE HOME AND THE LI VI NG ROOM 

¶22 An appl i cat i on of  t he f act or s enumer at ed above t o t he 

f act s of  t he i nst ant  case can l ead t o but  one concl usi on:  

Podel l a had act ual  aut hor i t y  t o i nvi t e Of f i cer  Dor n i nt o 

Sobczak' s par ent s '  home.   Not abl y,  Podel l a was Sobczak' s  

gi r l f r i end of  t hr ee mont hs.   I t  i s  saf e t o pr esume t hat  such an 

                                                 
14 We hast en t o add t hat  t he l i s t  above i s not  excl usi ve but  

r at her  composed wi t h an eye t o t he f act s of  t he case at  bar .   
Ot her  sear ches wi l l  no doubt  i mpl i cat e ot her  f act or s t hat  may 
assi st  i n t he i nqui r y.   For  a mor e ext ensi ve l i s t  of  pot ent i al  
f act or s,  see,  e. g. ,  Uni t ed St at es v.  Gr oves,  530 F. 3d 506,  509-
10 ( 7t h Ci r .  2008) .  



No.  2010AP3034- CR   

 

20 
 

i nt i mat e r el at i onshi p i mbues a per son wi t h mor e aut hor i t y t han 

she woul d ot her wi se have vi s- à- vi s her  par t ner  and hi s home.   

See,  e. g. ,  Uni t ed St at es v.  Col l i ns,  515 F.  Supp.  2d 891,  902 

( N. D.  I nd.  2007)  ( r emar ki ng t hat  " a c l ose per sonal  

.  .  .  r el at i onshi p"  bet ween t he consent er  and t he def endant  

bol st er s a showi ng of  aut hor i t y t o consent )  ( f oot not e omi t t ed) .   

Equal l y s i gni f i cant l y,  Sobczak encour aged Podel l a t o spend an 

eveni ng al one i n t he home,  and pl aced no appar ent  r est r i ct i ons 

on her  use of  t he house.   To ext end such t r ust  t o Podel l a,  

Sobczak must  have envi s i oned her  " mut ual  use of  t he pr oper t y"  

and her  possessi on of  " j oi nt  access or  cont r ol  f or  most  

pur poses, "  Mat l ock,  415 U. S.  at  171 n. 7,  t hus f avor i ng a 

concl usi on t hat  he assumed t he r i sk she woul d l et  i n unwant ed 

vi s i t or s. 15  

 ¶23 We r espect f ul l y di sagr ee wi t h t he di ssent ' s c l ai m t hat  

Podel l a di d not  have j oi nt  access or  cont r ol  because " [ a] ny 

access and cont r ol  .  .  .  was l i mi t ed t o t he t empor ar y access and 

cont r ol  a weekend guest  mi ght  have when i nvi t ed t o someone 

el se' s home t o st ay f or  a shor t  t i me. "   Di ssent ,  ¶69.   The 

                                                 
15 The di ssent  mai nt ai ns t hat  " not hi ng i n t he r ecor d 

suppor t s"  our  v i ew t hat  Sobczak assumed t he r i sk t hat  Podel l a 
woul d i nvi t e unwant ed guest s ont o t he pr emi ses.  Di ssent ,  ¶58.   
However ,  t he f act  t hat  t he r ecor d cont ai ns no i ndi cat i on of  any 
r est r i ct i ons pl aced upon Podel l a' s use of  t he house i s i t sel f  
evi dence t hat  she was gr ant ed unl i mi t ed use of  i t ,  whi ch i n t ur n 
r ei nf or ces t he concl usi on t hat  Sobczak assumed t he r i sk of  her  
wel comi ng t he pol i ce i nt o t he home.   Cf .  Uni t ed St at es v.  
Sanchez,  608 F. 3d 685,  689 ( 10t h Ci r .  2010)  ( f i ndi ng act ual  
aut hor i t y i n par t  because " not hi ng i n t he r ecor d suggest s any 
r est r i ct i ons or  l i mi t at i ons what soever  on [ t he consent er ' s]  
access t o or  use of  any par t  of  t he home. " ) .         
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di ssent  does not  c l ar i f y what  t hese l i mi t at i ons must  be,  and we 

f i nd i t  di f f i cul t  t o i magi ne t hey ar e so subst ant i al  as t o 

ecl i pse t he cont r ol  she di d exer ci se.   Gr ant ed,  a weekend guest  

l ef t  i n a home al one cannot  l egal l y sel l  t he pr oper t y,  but  i t  

seems she can do a gr eat  deal  el se wi t h i t .   The f act  t hat  

Sobczak per mi t t ed Podel l a t o st ay i n t he house al one wher e t her e 

ar e no i ndi c i a t hat  he pl aced any r est r i ct i ons on her  use of  t he 

pr oper t y i s a power f ul  s i gn t hat  she had t he aut hor i t y t o br i ng 

Of f i cer  Dor n i nt o an ar ea of  t he home t o whi ch v i s i t or s woul d be 

expect ed t o come. 16                               

¶24 Last l y,  al t hough Podel l a' s weekend i nvi t at i on does not  

put  her  i n t he company of  l ong- t er m guest s wi t h mor e expansi ve 

aut hor i t y over  t he pr emi ses,  i t  does di st i ngui sh her  f r om t he 

f ar  br i ef er  st ays t hat  have occasi oned j udi c i al  r ej ect i on of  

c l ai ms of  aut hor i t y.   See,  e. g. ,  Uni t ed St at es v.  Cos,  498 F. 3d 

1115,  1128 ( 10t h Ci r .  2007)  ( excl udi ng evi dence wher e t he 

                                                 
16 That  does not  necessar i l y  mean t hat  Podel l a woul d have 

been ent i t l ed t o i nvi t e Of f i cer  Dor n i nt o ever y ar ea of  t he 
house.   I f  Of f i cer  Dor n had conduct ed t he sear ch i n a di f f er ent  
r oom,  ot her  f act s,  such as whet her  t he r oom was l ocked,  woul d 
pr esumabl y have been br ought  out  at  t he suppr ess i on hear i ng and 
t hose f act s woul d t hen bear  on t he Four t h Amendment  anal ysi s.   
Cf .  St at e v.  Vi nuya,  32 P. 3d 116,  128- 32 ( Haw.  Ct .  App.  2001)  
( f i ndi ng act ual  aut hor i t y t o consent  t o a sear ch of  t he common 
ar eas of  t he house but  no act ual  aut hor i t y t o consent  t o a 
sear ch of  t he def endant ' s l ocked bedr oom) .   That  i s not  t he case 
bef or e us.   We consi der  Podel l a' s seemi ngl y unr est r i ct ed use of  
t he home onl y as i t  r el at es t o her  i nvi t at i on t o Of f i cer  Dor n t o 
ent er  t he l i v i ng r oom and sear ch t he l apt op t her e.   We make no 
comment  r egar di ng any ot her  ar ea of  t he r esi dence.     
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consent er  was l ef t  al one i n home f or  40 mi nut es bef or e t he 

ar r i val  of  l aw enf or cement ) .    

¶25 Ther e ar e,  t o be sur e,  consi der at i ons cut t i ng i n t he 

opposi t e di r ect i on.   I n par t i cul ar ,  Podel l a' s st ay,  whi l e not  of  

t he ext r emel y br i ef  dur at i on of  t he consent er ' s i n Cos,  was al so 

not  of  t he mor e i ndef i ni t e l engt h at  i ssue i n many t hi r d- par t y 

consent  cases.   See,  e. g. ,  Mat l ock,  415 U. S.  at  166 ( not i ng t hat  

t he consent er  l i ved at  t he house wi t h her  son) .   Fur t her mor e,  

t her e i s no evi dence t hat  Podel l a had ever  st ayed i n t he house 

bef or e,  t hat  she had been gi ven a key t o t he r esi dence,  t hat  she 

was l eavi ng any bel ongi ngs t her e or  i nt ended t o r et ur n i n t he 

f ut ur e,  or  any ot her  i ndi cat i on of  a r el at i onshi p t o t he 

bui l di ng t hat  ext ended beyond t he weekend of  Sept ember  4,  2009.   

These omi ssi ons ar e not  i nsi gni f i cant ,  and t hey make t he case a 

f ar  c l oser  one t hat  i t  woul d ot her wi se be.   Never t hel ess,  t hey 

ar e i nsuf f i c i ent  t o out wei gh t he mor e compel l i ng f act or s  

mi l i t at i ng i n f avor  of  aut hor i t y t o consent .   Ul t i mat el y,  we 

bel i eve soci et y woul d expect  a gi r l f r i end of  t hr ee mont hs,  l ef t  

al one i n a home and gi ven unr est r i ct ed access t o t he common 

ar eas of  t he home,  t o enj oy t he aut hor i t y t o i nvi t e guest s i n t o 
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t hose common ar eas,  even wi t h pot ent i al l y  del et er i ous 

consequences t o her  boyf r i end. 17 

¶26 The di ssent  pur por t s t o go t hr ough t he same bal anci ng 

t est  t hat  we conduct ,  but  i t  put s i t s t humb on t he scal es and 

pr eor dai ns t he r esul t  by concl udi ng t hat  Podel l a coul d not  have 

had act ual  aut hor i t y because " [ a] ny access or  cont r ol "  she had 

" was cl ear l y i nf er i or  t o t hat  of  t he def endant  .  .  .  . "   

Di ssent ,  ¶69.   I f  t he onl y quest i on f or  aut hor i t y pur poses was 

whet her  t he consent er  enj oys t he same amount  of  access t o and 

cont r ol  over  t he pr oper t y as t he def endant ,  t her e woul d be no 

need t o r un t hr ough al l  of  t he var i ous f act or s i n t he l i s t .   

I nst ead,  a cour t  coul d s i mpl y sear ch t he l i s t  f or  t he s i ngl e 

r espect  i n whi ch t he consent er ' s access or  cont r ol  was 

" i nf er i or "  and t hen suppr ess t he chal l enged evi dence.   That  i s 

pl ai nl y not  t he l aw.   See,  e. g. ,  Uni t ed St at es v .  Ki moana,  383 

F. 3d 1215,  1222 ( 10t h Ci r .  2004)  ( f i ndi ng t hat  t he consent er  had 

act ual  aut hor i t y t o al l ow l aw enf or cement  t o sear ch a mot el  r oom 

because " he had st ayed t her e over ni ght ,  l ef t  hi s possessi ons 

                                                 
17 The di ssent  chi des us f or  maki ng i t  " easi er  f or  a weekend 

houseguest  t han a co- r esi dent  t o be accor ded aut hor i t y t o 
consent  t o a sear ch of  anot her ' s r esi dence. "   Di ssent ,  ¶72.   We 
have done no such t hi ng.   As shoul d be abundant l y c l ear  f r om a 
cur sor y r evi ew of  our  opi ni on,  many of  t he f act or s we consi der  
woul d qui t e obv i ousl y l end t hemsel ves t o a st r onger  case f or  
aut hor i t y wi t h a r esi dent  t han wi t h a weekend guest .   For  
i nst ance,  t he dur at i on of  a consent i ng r esi dent ' s st ay woul d 
pr esumabl y be i ndef i ni t e or  at  l east  subst ant i al ,  and such a 
per son woul d al most  cer t ai nl y be l ef t  home al one at  t i mes,  woul d 
possess a key,  woul d have bel ongi ngs at  t he pr emi ses,  and so on.   
Cont r ar y t o t he di ssent ' s undef ended assumpt i on,  t he f act  t hat  
t hi s weekend guest  had aut hor i t y does not  mean t hat  al l  do.  
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t her e,  and car r i ed a key t o t he r oom"  even t hough he " was not  

t he r egi st er ed guest  who had pai d f or  t he r oom .  .  .  . " ) ;  Uni t ed 

St at es v.  Ki m,  105 F. 3d 1579,  1582  ( 9t h Ci r .  1997)  ( f i ndi ng 

t hat  t he consent er  had act ual  aut hor i t y t o per mi t  pol i ce t o 

sear ch a st or age uni t  because i t  was l eased i n hi s name,  even 

t hough t he def endant  " had t he onl y key t o t he l ock and had 

gener al  cont r ol  over  t he uni t "  and even t hough t he consent er  

" di d not  have i ndependent  access and,  wi t hout  [ t he def endant ' s]  

per mi ssi on,  .  .  .  di d not  have t he aut hor i t y t o open t he uni t  

( and never  di d open i t  f or  hi s own pur poses) . " ) .   

¶27 Ther e can be no doubt  t hat  " t he Four t h Amendment  has 

dr awn a f i r m l i ne at  t he ent r ance t o t he house, "  Payt on,  445 

U. S.  at  590,  and i t  i s  our  dut y t o zeal ousl y guar d t hat  l i ne.   

See Kyl l o,  533 U. S.  at  37 ( " I n t he home,  our  cases show,  al l  

det ai l s ar e i nt i mat e det ai l s,  because t he ent i r e ar ea i s hel d 

saf e f r om pr yi ng gover nment  eyes. " )  ( Emphasi s i n or i gi nal . )   But  

t he l i ne was cr ossed her e upon val i d consent ,  and Of f i cer  Dor n' s 

ent r y was t her ef or e wi t hi n t he bounds set  by t he Const i t ut i on.  

¶28 Consent  t o ent er  a home,  however ,  does not  necessar i l y 

conf er  aut hor i t y  t o ent er  a par t i cul ar  r oom wi t hi n t he home.   

Cf .  Fl or i da v.  J i meno,  500 U. S.  248,  251- 52 ( 1991)  ( di scussi ng 

when consent  t o sear ch a car  i mpl i es consent  t o sear ch 

cont ai ner s wi t hi n t he car ,  and when i t  does not ) .   The Four t h 

Amendment  t her ef or e demands a j ust i f i cat i on f or  Of f i cer  Dor n' s 

ent r y t o t he l i v i ng r oom,  wher e t he sear ch of  t he l apt op 

occur r ed.   That  j ust i f i cat i on i s r eadi l y appar ent .   Of f i cer  Dor n 

t est i f i ed,  wi t hout  di sput e,  t hat  t he sear ch t ook pl ace i n t he 
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l i v i ng r oom,  20 f eet  i nsi de t he f r ont  door .   Sobczak does not  

suggest  t hat  he had pl aced t he l i v i ng r oom of f  l i mi t s t o Podel l a 

dur i ng her  v i s i t  and,  gi ven t hat  she was hi s gi r l f r i end and was 

l ef t  al one i n t he home f or  an eveni ng,  i t  i s i mpl ausi bl e t o 

i magi ne t hat  he woul d have.   As a r esul t ,  Podel l a had " j oi nt  

access or  cont r ol "  of  t he l i vi ng r oom " f or  most  pur poses, "  

Mat l ock,  415 U. S.  at  171 n. 7,  and she was l egal l y ent i t l ed t o 

br i ng Of f i cer  Dor n i nt o t hat  r oom.   Cf .  Logan v.  St at e,  729 

N. E. 2d 125,  130- 31 ( I nd.  2000)  ( f i ndi ng pr oper  t hi r d- par t y 

consent  t o sear ch a l i v i ng r oom wher e t her e was " not hi ng i n t he 

r ecor d t o i ndi cat e t hat  pol i ce shoul d have been on not i ce t hat  

t he r oom was anyt hi ng ot her  t han what  i t  appear ed t o be-  a 

l i v i ng r oom used by al l  t he r esi dent s of  t he home. " ) .           

D.  OFFI CER DORN' S SEARCH OF THE LAPTOP WAS PERFORMED UPON 

VALI D CONSENT 

¶29 Havi ng r esol ved t hat  Of f i cer  Dor n' s ent r y t o t he home 

and l i v i ng r oom wer e const i t ut i onal l y per mi ssi bl e,  t he onl y 

quest i on t hat  r emai ns i s whet her  hi s sear ch of  t he l apt op was as 

wel l . 18  For  s i mi l ar  r easons,  t he sear ch di d not  t r ansgr ess t he 

                                                 
18 Sobczak' s posi t i on r egar di ng t he r el at i onshi p bet ween t he 

ent r y and t he sear ch i s l ess t han cr yst al  c l ear .   On t he one 
hand,  he r epeat edl y f r ames t he i ssue i n t er ms of  t he sear ch,  
char act er i z i ng i t  i n one pl ace as whet her  " Podel l a,  as a weekend 
vi s i t or ,  [ had]  t he aut hor i t y t o subj ect  .  .  .  Sobczak' s home and 
i t s cont ent s t o a pol i ce sear ch. "   ( Emphasi s added. )   On t he 
ot her  hand,  Sobczak concedes i n hi s r epl y br i ef  t hat  he i s no 
l onger  " asser t [ i ng]  an i ndependent  pr i vacy i nt er est  i n hi s 
comput er "  or  " di sput [ i ng]  .  .  .  Podel l a' s aut hor i t y t o consent  
t o i t s sear ch. "   We ar e unsur e as t o how t hese t wo cont ent i ons 
can be r econci l ed.   Nonet hel ess,  i n t he i nt er est  of  c l ar i t y and 
compr ehensi veness,  we wi l l  addr ess t he sear ch.  
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Four t h Amendment  and t he excl usi onar y r ul e i s t her ef or e 

i nappl i cabl e.  

¶30  Li ber al l y const r ui ng Sobczak' s ar gument  on t hi s 

poi nt ,  we under st and hi m t o mai nt ai n t hat  even i f  Podel l a had 

t he aut hor i t y t o consent  t o t he ent r y,  she had no aut hor i t y t o 

consent  t o t he f ar  mor e i nt r usi ve sear ch of  t he l apt op.   To 

subst ant i at e t hat  c l ai m,  Sobczak sur veys a var i et y of  cases i n 

whi ch a t hi r d par t y l et  an of f i cer  of  t he l aw i nt o a home 

wi t hout  i nvi t i ng a sear ch of  t he pr emi ses.   Sobczak' s concl usi on 

t hat  t hi s col l ect i on of  cases i mpl i es t hat  shor t - t er m 

houseguest s can never  consent  t o sear ches i s er r oneous because 

hi s pr emi se i s  f l awed.   That  ot her  cour t s have sanct i oned 

ent r i es wi t hout  sear ches does not  mean t hat  any sear ch f ol l owi ng 

any such ent r y i s unconst i t ut i onal .   I ndeed,  t he l anguage of  

Mat l ock compel s t he cont r ar y concl usi on:  " when t he pr osecut i on 

seeks t o j ust i f y a war r ant l ess sear ch by pr oof  of  vol unt ar y 

consent ,  i t  .  .  .  may show t hat  per mi ssi on t o sear ch was 

obt ai ned f r om a t hi r d par t y who possessed common aut hor i t y over  

or  ot her  suf f i c i ent  r el at i onshi p t o t he pr emi ses or  ef f ect s 

sought  t o be i nspect ed. "   415 U. S.  at  171 ( emphasi s added)  

( f oot not e omi t t ed) .   I f ,  i n a t hi r d- par t y consent  case,  t he 

St at e must  demonst r at e t hat  i t s i nspect i on of  t he ef f ect s was 

const i t ut i onal  i n addi t i on t o i t s i nspect i on of  t he pr emi ses,  as 

Mat l ock t eaches,  i t  st ands t o r eason t hat  t he St at e must  

demonst r at e t hat  i t  had consent  t o exami ne t hose ef f ect s.   Her e 

t hat  means t hat  af t er  Podel l a consent ed t o Of f i cer  Dor n' s ent r y,  

an i ndependent  anal ysi s must  be per f or med t o det er mi ne whet her  
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she consent ed t o a sear ch of  t he l apt op.   Cf .  Uni t ed St at es v.  

Kar o,  468 U. S.  705,  726 ( 1984)  ( O' Connor ,  J. ,  concur r i ng)  

( " [ W] hen a guest  i n a pr i vat e home has a pr i vat e cont ai ner  t o 

whi ch t he homeowner  has no r i ght  of  access .  .  .  t he 

homeowner  .  .  .  l acks t he power  t o gi ve ef f ect i ve consent  t o t he 

sear ch of  t he c l osed cont ai ner . " ) ;  Uni t ed St at es v.  Ful t z,  146 

F. 3d 1102,  1106 ( 9t h Ci r .  1998)  ( adopt i ng quot ed l anguage f r om 

Just i ce O' Connor ' s concur r ence i n Kar o) ;  Commonweal t h v.  Por t er  

P. ,  923 N. E. 2d 36,  48 n. 11 ( Mass.  2010)  ( " Even i f  a coi nhabi t ant  

of  t he home had act ual  aut hor i t y t o consent  t o a sear ch of  t he 

home,  t he consent  woul d not  ext end t o a c l osed sui t case,  

over ni ght  bag,  or  gym bag l ocat ed i nsi de t he home t hat  di d not  

bel ong t o t he coi nhabi t ant . " )  ( c i t at i on omi t t ed) ;  Uni t ed St at es 

v.  Smai r at ,  503 F.  Supp.  2d 973,  991 ( N. D.  I l l .  2007)  ( appl y i ng 

t he pr i nci pl es above t o comput er s) .        

¶31 To val i dat e t he sear ch of  an obj ect  wi t hi n a home on 

consent ,  t he gover nment  must  sat i sf y t he same r equi r ement s as 

appl y t o consent  t o ent er ,  namel y,  t hat  t he consent er  had " j oi nt  

access or  cont r ol "  of  t he obj ect  " f or  most  pur poses. "   See,  

e. g. ,  Uni t ed St at es v.  Wal l er ,  426 F. 3d 838,  845 ( 6t h Ci r .  

2005) .   The quest i on of  whet her  Podel l a had suf f i c i ent  access or  

cont r ol  of  t he l apt op f or  most  pur poses such t hat  she was 

const i t ut i onal l y ent i t l ed t o al l ow Of f i cer  Dor n t o sear ch i t  i s  

a f ar  easi er  one t han t he quest i on r egar di ng hi s ent r y i nt o t he 

home.   Undi sput edl y,  Podel l a was expl i c i t l y  gr ant ed per mi ssi on 

by Sobczak t o use t he l apt op,  and t he r ecor d cont ai ns no 

i nt i mat i ons of  Sobczak pl aci ng any par amet er s on t hat  use.   
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Mor eover ,  Podel l a used t he comput er  i n a common ar ea of  t he 

house——t he l i v i ng r oom——whi ch i s wher e Of f i cer  Dor n conduct ed 

t he sear ch.   I t  i s  al so r el evant  t hat  Of f i cer  Dor n opened onl y  

t hose f i l es t o whi ch Podel l a had cal l ed hi s at t ent i on;  a mor e 

sear chi ng exami nat i on of  t he machi ne occur r ed onl y af t er  a 

sear ch war r ant  was obt ai ned.   No one i nvol ved i n t he case has 

ever  aver r ed t hat  t he f i l es i nspect ed upon Podel l a' s consent  

wer e passwor d pr ot ect ed,  and i t  i s  consequent l y saf e t o assume 

t hat  t hey wer e accessi bl e t o anyone usi ng t he l apt op.   We 

t her ef or e have no di f f i cul t y i n sayi ng t hat  Podel l a was 

aut hor i zed t o consent  t o Of f i cer  Dor n' s sear ch of  t he l apt op.   

See St at e v.  Ramage,  2010 WI  App 77,  ¶¶7- 18,  325 Wi s.  2d 483,  

784 N. W. 2d 746 ( uphol di ng t he sear ch and sei zur e of  a comput er  

on consent  of f er ed by an i ndi v i dual  who was al l owed by t he 

def endant  t o use t he machi ne wi t hout  passwor d pr ot ect i on) ;  see 

al so Uni t ed St at es v.  St abi l e,  633 F. 3d 219,  233 ( 3d Ci r . )  

( concl udi ng t hat  an i ndi v i dual  had aut hor i t y t o consent  t o a 

sear ch and sei zur e of  t he def endant ' s har d dr i ves wher e t he 

comput er  was used by bot h t he consent er  and t he def endant ,  was 

not  passwor d pr ot ect ed,  and was l ocat ed i n a common ar ea) ,  cer t .  

deni ed,  565 U. S.  __,  132 S.  Ct .  399 ( 2011) .   I n shor t ,  t he 

Four t h Amendment  per mi t t ed Of f i cer  Dor n t o sear ch t he f i l es 

Podel l a had vi ewed on her  consent .  

¶32 I t  i s  i mpor t ant  t o under scor e t he l i mi t at i ons of  

t oday' s deci s i on.   As t he cour t  of  appeal s caut i oned,  " We ar e 

not  hol di ng t hat  t he gi r l f r i end' s st at us as a houseguest  gave 

her  car t e bl anche t o consent  t o a sear ch of  al l  t he cont ent s i n 
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t he home.   Rat her ,  her  aut hor i t y t o consent  t o a sear ch was 

l i mi t ed t o t he pr oper t y t hat  she possessed ' common aut hor i t y '  

over . "   Sobczak,  338 Wi s.  2d 410,  ¶13.   We agr ee.   Of f i cer  Dor n 

went  onl y i nt o t he l i v i ng r oom,  a common ar ea of  t he r esi dence,  

and sear ched onl y t he l apt op,  an obj ect  Podel l a had been gr ant ed 

expl i c i t  per mi ssi on t o use.   For  pr esent  pur poses,  i t  i s  enough 

t o say t hat  Of f i cer  Dor n' s ent r y and sear ch compl i ed wi t h t he 

di ct at e of  t he Four t h Amendment .   Fut ur e cour t s shoul d consi der  

f ut ur e cases wi t h t hi s sensi t i v i t y t o det ai l  i n mi nd.    

¶33 Because Podel l a had act ual  aut hor i t y t o consent ,  we 

need not ——and do not ——consi der  t he ot her  i ssues r ai sed by t he 

par t i es:  appar ent  aut hor i t y,  t he i ndependent  sour ce doct r i ne,  

and t he i nevi t abl e di scover y doct r i ne.   See St at e v.  Cai n,  2012 

WI  68,  ¶37 n. 11,  342 Wi s.  2d 1,  816 N. W. 2d 177 ( " I n conf or mi t y 

wi t h our  pr i or  pr act i ce,  we choose t o deci de t hi s case on t he 

nar r owest  gr ounds possi bl e .  .  .  . " )  ( c i t at i ons omi t t ed) .  

V.  CONCLUSI ON 

¶34 Our  Const i t ut i on obeys t he " cent ur i es- ol d pr i nci pl e of  

r espect  f or  t he pr i vacy of  t he home, "  Wi l son,  526 U. S.  at  610,  

and t he st at e t her ef or e may not  i nt r ude i nt o a r esi dence wi t hout  

a war r ant  unl ess i t  sat i sf i es one of  t he f ew and nar r owl y- dr awn 

except i ons t o t he war r ant  r equi r ement .   Wel sh,  466 U. S.  at  749.   

One except i on per mi t s t he pol i ce t o ent er  t he home when t he 

pr osecut i on can per suade a cour t  t hat  t he of f i cer  was i nvi t ed t o 

cr oss t he t hr eshol d by someone aut hor i zed by t he def endant  t o 

ext end such i nvi t at i ons.   Mat l ock,  415 U. S.  at  171.   At  i ssue 

now i s whet her  Podel l a had such aut hor i t y when she i nvi t ed l aw 
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enf or cement  t o ent er  Sobczak' s r esi dence and vi ew suspi c i ous 

f i l es on hi s comput er .   The ci r cui t  cour t  f ound t hat  she di d 

have t hat  aut hor i t y and accor di ngl y deni ed Sobczak' s mot i on t o 

suppr ess,  and t he cour t  of  appeal s agr eed.   We agr ee wi t h bot h 

t he t r i al  and appel l at e cour t s,  and consequent l y af f i r m t he 

deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶35 Davi d T.  Pr osser ,  J. ,  di d not  par t i c i pat e.     
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¶36 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y ' s opi ni on,  and I  agr ee wi t h t he maj or i t y ' s 

concl usi on t hat  t he pol i ce act i ons i n t hi s case wer e not  

unconst i t ut i onal .   I  wr i t e separ at el y t o emphasi ze our  

consi der at i on of  Podel l a' s aut hor i t y t o consent  t o t he sear ch of  

t hi s por t abl e l apt op under  t he f act s pr esent ed.    

¶37 The Four t h Amendment  pr ovi des t hat  " [ t ] he r i ght  of  t he 

peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  and 

ef f ect s,  agai nst  unr easonabl e sear ches and sei zur es,  shal l  not  

be v i ol at ed. "   A v i ol at i on occur s " when gover nment  of f i cer s 

v i ol at e a per son' s ' r easonabl e expect at i on of  pr i vacy. ' "   Uni t ed 

St at es v.  Jones,  565 U. S.  __,  132 S.  Ct .  945,  950 ( 2012)  

( quot i ng Kat z v.  Uni t ed St at es,  389 U. S.  347,  360 ( 1967)  

( Har l an,  J. ,  concur r i ng) .   The pur pose of  t he Four t h Amendment  

i s t o cur b abusi ve pol i ce pr act i ces by pr ot ect i ng agai nst  

unr easonabl e sear ches and sei zur es.   See Payt on v.  New Yor k,  445 

U. S.  573,  608 ( 1980)  ( Whi t e,  J. ,  di ssent i ng) .   The pol i ce 

engaged i n no such abusi ve pr act i ce i n t he case at  i ssue.   Under  

t hese f act s and ci r cumst ances,  l aw enf or cement ' s  ent r y i nt o t hi s  

house,  wi t h Podel l a' s consent ,  and t he sear ch of  t hi s por t abl e 

l apt op comput er  sur vi ves const i t ut i onal  scr ut i ny.  

¶38 Homeowner s woul d be j ust i f i abl y di st ur bed i f  we wer e 

t o concl ude t hat  an over ni ght  guest  possesses t he aut hor i t y t o 

gi ve car t e bl anche consent  t o a pol i ce sear ch of  t hei r  home.   

The maj or i t y opi ni on does not  pr ovi de any such aut hor i t y t o an 

over ni ght  guest ,  such as Podel l a.   Ther e i s no di sput e t hat  
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Podel l a possessed t he aut hor i t y t o al l ow l aw enf or cement  t o v i ew 

t he cont ent s of  t hi s l apt op comput er .   Her e,  evi dence of  chi l d 

por nogr aphy was f ound on t hi s por t abl e l apt op,  whi ch j ust  

happened t o be v i ewed i n t he home.   Podel l a r equest ed t hat  l aw 

enf or cement  v i ew t he l apt op i n t he l i v i ng r oom.   The l apt op 

coul d have been vi ewed anywher e.   Ther e i s not hi ng about  t he 

l apt op bei ng i n t hi s home ver sus somewher e el se t hat  el evat es 

t he pol i ce ent r y under  t hese ci r cumst ances t o somehow bei ng an 

unr easonabl e sear ch and sei zur e.   Ther e i s not hi ng i n t hi s 

r ecor d t hat  i ndi cat es l aw enf or cement  was par t i cul ar l y 

i nt er est ed i n gai ni ng ent r y of  t he home.   I nst ead t hi s r ecor d 

r ef l ect s t hat  l aw enf or cement  was i nt er est ed i n v i ewi ng t he 

l apt op,  wher ever  i t  may be vi ewed,  and t hat  Podel l a was 

i nt er est ed i n ensur i ng t hat  t hey see t he cont ent s of  t he 

comput er .   Shoul d t he f act  t hat  l aw enf or cement  v i ewed t he 

l apt op i n t he l i v i ng ar ea of  t he home di ct at e t hat  t he evi dence 

be suppr essed,  when i t  i s  undi sput ed t hat  i f  t he l apt op wer e 

vi ewed at  t he pol i ce st at i on,  a cof f ee shop,  or  some si mi l ar  

l ocat i on,  no chal l enge woul d have been made t o t he sear ch?1 

¶39 A t hi r d par t y may consent  t o a sear ch when t hat  par t y 

" possessed common aut hor i t y over  or  ot her  suf f i c i ent  

r el at i onshi p t o t he pr emi ses or  ef f ect s sought  t o be i nspect ed. "   

Uni t ed St at es v .  Mat l ock,  415 U. S.  164,  171 ( 1974)  ( emphasi s 

                                                 
1 I f  i nst ead of  f i ndi ng chi l d por nogr aphy,  Podel l a was 

sexual l y assaul t ed by t he def endant  t hat  mor ni ng and wi shed t hat  
l aw enf or cement  ent er  t he home t o t ake her  st at ement ,  woul d her  
st at ement  be suppr essed under  t he l ogi c t hat  l aw enf or cement  had 
no aut hor i t y t o ent er  t he home? 
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added) .   I n t hi s  case,  t he ef f ect  t he pol i ce sought  t o i nspect  

and di d i nspect  was Sobczak' s l apt op comput er .   Sobczak admi t s 

t hat  he gave Podel l a per mi ssi on t o use t he comput er .   The 

maj or i t y opi ni on cor r ect l y concl udes t hat  Podel l a had consent  t o 

aut hor i ze Of f i cer  Dor n t o sear ch t he f i l es on t he comput er  t hat  

she bel i eved depi ct ed chi l d por nogr aphy.   See maj or i t y op. ,  ¶32 

( not i ng t hat  Podel l a has expl i c i t  consent  f r om Sobczak t o use 

t he comput er ,  t hat  she was usi ng i t  i n a common ar ea of  t he 

house,  t hat  Of f i cer  Dor n opened onl y t he f i l es suspect ed t o be 

chi l d por nogr aphy,  and t hat  t he f i l es wer e not  passwor d 

pr ot ect ed) .  

¶40 I n t hi s case,  l aw enf or cement  ent er ed t he home wi t h 

t he consent  ( and at  t he r equest )  of  Podel l a.   Ther e i s no 

evi dence t hat  l aw enf or cement  was t r y i ng t o gai n ent r y i nt o t he 

home f or  any r eason ot her  t han t o v i ew t he l apt op' s cont ent s.   

Ther e i s no i ndi cat i on t hat  l aw enf or cement  ot her wi se wi shed t o 

sear ch t he home or  engage i n conduct  t hat  i n any way r equi r ed 

t hem t o gai n ent r y t o t he home. 2  Law enf or cement  ent er ed t he 
                                                 

2 I n cont r ast  t o t he f act s and ci r cumst ances of  t hi s case,  a 
cour t  wi l l  suppr ess evi dence when l aw enf or cement  v i ol at es a 
homeowner ' s r i ght  t o pr i vacy by unr easonabl y sear chi ng a home 
and r ecover i ng evi dence t hat  i s somehow t i ed t o t he home.   See 
e. g. ,  St at e v.  St evens,  213 Wi s.  2d 324,  326,  328- 29,  570 
N. W. 2d 593 ( Ct .  App.  1997) ,  af f ' d,  217 Wi s.  2d 518,  580 
N. W. 2d 688 ( 1998)  ( suppr essi ng cocai ne and a gun r ecover ed f r om 
t he def endant ' s bedr oom wher e pol i ce at t empt ed a r use of  a pi zza 
del i ver y t o gai n ent r y i nt o t he def endant ' s home and when t hat  
f ai l ed,  ent er ed t he def endant ' s home wi t hout  knocki ng and 
announci ng) ;  St at e v.  Sander s,  2008 WI  85,  ¶¶13- 15,  26,  311 
Wi s.  2d 257,  752 N. W. 2d 713 ( suppr essi ng cocai ne f ound i n a 
cani st er  under neat h def endant ' s bed af t er  pol i ce ent er ed 
def endant ' s home wi t hout  a war r ant ,  ar r est ed t he def endant ,  and 
conduct ed t wo sear ches of  t he def endant ' s bedr oom af t er  t he 
ar r est ) .    
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mai n l i v i ng ar ea of  t he home wi t h consent  t o v i ew a por t abl e 

l apt op.   Podel l a,  not  t he homeowner ,  consent ed t o Of f i cer  Dor n 

ent er i ng i nt o t he common l i v i ng ar ea,  whi ch was appr oxi mat el y 20 

f eet  f r om t he f r ont  door ,  i n or der  t o v i ew t he suspi c i ous v i deos 

on Sobczak' s comput er .   Af t er  doi ng so,  Of f i cer  Dor n t ook t he 

l apt op t o t he pol i ce st at i on.   See maj or i t y op. ,  ¶¶4- 5.   Whi l e 

l aw enf or cement  di d v i ew t he comput er  i n t he home,  l aw 

enf or cement  di d not  ot her wi se sear ch t he home.   I n f act ,  t he 

pol i ce l at er  obt ai ned a sear ch war r ant  t o j ust i f y a sear ch of  

Sobczak' s home.    

¶41 As a pr act i cal  mat t er ,  t he obj ect  of  t he sear ch——

Sobczak' s l apt op comput er ——was a por t abl e obj ect  t hat  Podel l a 

coul d have br ought  t o Of f i cer  Dor n f or  hi m t o v i ew.   I n t he case 

at  hand,  we ar e conf r ont ed wi t h scr ut i ni z i ng l aw enf or cement ' s  

conduct  i n a const i t ut i onal  sense when Podel l a consent ed t o t he 

sear ch of  t hi s por t abl e obj ect  i n t he common ar ea of  t hi s home.   

We f ace t hi s chal l enge because l aw enf or cement  vi ewed t he l apt op 

i n t he home i nst ead of  el sewher e.   See maj or i t y  op. ,  ¶28 ( " Ther e 

can be no doubt  t hat  ' t he Four t h Amendment  has dr awn a f i r m l i ne 

at  t he ent r ance t o t he house, '  and i t  i s  our  dut y t o zeal ousl y 

guar d t hat  l i ne. " )  ( quot i ng Payt on,  445 U. S.  at  590) .   We ar e 

not  conf r ont ed wi t h a s i t uat i on wher e t he pol i ce used t he 

pr et ext  of  sear chi ng a l apt op t o gai n ent r y i nt o a home.   A 

per son has a hi ghl y- pr ot ect ed expect at i on of  pr i vacy when i t  

comes t o l aw enf or cement  ent er i ng hi s or  her  home.   Ther e i s no 

evi dence i n t he r ecor d t hat  suggest s t he pol i ce conduct ed a 
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br oader  sear ch t han was necessar y t o det er mi ne whet her  t he f i l es 

Podel l a f ound on Sobczak' s comput er  wer e chi l d por nogr aphy.    

¶42 I n shor t ,  I  j oi n t he maj or i t y ' s opi ni on,  and I  agr ee 

wi t h i t s concl usi ons t hat  t he pol i ce act i ons i n t hi s case wer e 

const i t ut i onal .   Her e,  a const i t ut i onal  chal l enge woul d not  have 

been br ought  had t he l apt op been vi ewed i n a myr i ad of  ot her  

pl aces.   Under  t hese f act s and ci r cumst ances,  Podel l a possessed 

suf f i c i ent  aut hor i t y t o al l ow t he pol i ce t o ent er  t he home i n 

or der  t o conduct  a sear ch of  t he l apt op.    

¶43 For  t he r easons set  f or t h,  I  r espect f ul l y concur .    
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  " When i t  

comes t o t he Four t h Amendment ,  t he home i s f i r st  among equal s. " 1  

The r ul e i s t hat  a l aw enf or cement  of f i cer  who ent er s a 

r esi dence wi t hout  a war r ant  i s  engagi ng i n an unconst i t ut i onal  

act .   Cour t s have,  however ,  " j eal ousl y and car ef ul l y dr awn" 2 

except i ons t o t he r ul e,  one of  whi ch posi t s t hat  an i ndi v i dual  

possessi ng appr opr i at e aut hor i t y may vol unt ar i l y  " consent "  t o 

t he ent r y and sear ch of  a r esi dence. 3  Except i ons t o t he war r ant  

r equi r ement ,  such as vol unt ar y consent ,  ar e const r ued nar r owl y 

because war r ant s ar e gener al l y pr ef er abl e t o pol i ce act i on 

wi t hout  a war r ant . 4    

¶45 The quest i on pr esent ed i n t he i nst ant  case i s:   Can a 

weekend guest  i n a r esi dence cal l  t he pol i ce and aut hor i ze a 

sear ch of  a l i v i ng r oom and comput er  whi l e t he r esi dent  i s at  

wor k?  Or  i s such a sear ch a v i ol at i on of  t he r esi dent ' s  

                                                 
1 Fl or i da v.  Jar di nes,  ___ U. S.  ___,  133 S.  Ct .  1409,  1414 

( 2013) .  

2 Jones v.  Uni t ed St at es,  357 U. S.  493,  499 ( 1958) .  

3 Geor gi a v.  Randol ph,  547 U. S.  103,  106,  109 ( 2006)  ( c i t i ng 
Uni t ed St at es v.  Jones,  357 U. S.  493,  499 ( 1958) ) ;  I l l i noi s v.  
Rodr i guez,  497 U. S.  177,  181 ( 1990) ) .  

" ' [ O] ur  l aw hol ds t he pr oper t y of  ever y man so sacr ed,  t hat  
no man can set  f oot  upon hi s nei ghbour ' s c l ose wi t hout  hi s 
l eave. '   2 Wi l s.  K. B. ,  at  291,  95 Eng.  Rep. ,  at  817.  .  .  . '   
[ T] he onl y quest i on i s whet her  he had gi ven hi s l eave ( even 
i mpl i c i t l y)  f or  t hem t o do so. "   Jar di nes,  133 S.  Ct .  at  1415.  

4 Randol ph,  547 U. S.  at  117.  
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const i t ut i onal  r i ght s under  t he Four t h Amendment  t o t he Uni t ed 

St at es Const i t ut i on?   

¶46 I n ot her  wor ds,  when i s a per son aut hor i zed under  t he 

l aw t o i nvi t e l aw enf or cement  i nt o someone el se' s r esi dence or  

t o al l ow l aw enf or cement  t o sear ch someone el se' s comput er ?5   

¶47 The maj or i t y r ul es t hat  a one- t i me weekend guest  can 

consent  t o a sear ch of  t he l i v i ng r oom of  t he r esi dence and t he 

r esi dent ' s comput er .   Yet  t he maj or i t y poi nt s t o no case i n any 

j ur i sdi ct i on hol di ng t hat  a weekend guest  under  t he 

c i r cumst ances of  t he pr esent  case may val i dl y consent  t o a 

sear ch of  anot her ' s r esi dence. 6   

                                                 
5 No exi gent  c i r cumst ances exi st ed i n t he pr esent  case 

j ust i f y i ng a war r ant l ess sear ch of  t he r esi dence or  t he 
comput er .   Ther e was pl ent y of  t i me f or  l aw enf or cement  t o get  a 
war r ant .   For  a di scussi on of  when exi gent  c i r cumst ances may 
j ust i f y a war r ant l ess sear ch,  see Mi ssour i  v.  McNeel y,  ___ U. S.  
___,  133 S.  Ct .  1552 ( 2013) .  

6 The maj or i t y opi ni on di scusses many cases as a basi s f or  
i t s  hol di ng.   I n not  one of  t hese cases di d t he cour t  r ul e t hat  
a non- r esi dent  had act ual  aut hor i t y t o consent  t o a sear ch of  a 
r esi dence.   

I n St at e v.  Ki ef f er ,  217 Wi s.  2d 531,  577 N. W. 2d 352 
( 1998) ,  t hi s cour t  hel d t hat  t he def endant ' s f at her - i n- l aw 
l acked act ual  and appar ent  aut hor i t y t o consent  t o a sear ch of  a 
l of t  ar ea above t he f at her - i n- l aw' s gar age,  wher e t he def endant  
and hi s wi f e wer e l i v i ng.    

I n Chapman v.  Uni t ed St at es,  365 U. S.  610 ( 1961) ,  a 
l andl or d di d not  have act ual  aut hor i t y t o consent  t o a sear ch of  
a t enant ' s home.   
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I n Commonweal t h v.  Lopez,  937 N. E. 2d 949,  958 ( Mass.  2010) ,  

an unknown woman who opened t he door  of  t he def endant ' s home had 
nei t her  act ual  nor  appar ent  aut hor i t y t o consent  t o a sear ch.   
Al t hough t he Commonweal t h conceded t he unknown woman di d not  
have act ual  aut hor i t y,  t he Massachuset t s cour t  not ed t hat  a 
cohabi t ant  i s a " per son who l i ves i n t he home,  ei t her  as a 
member  of  t he f ami l y,  a r oommat e,  or  a houseguest  whose st ay i s 
of  subst ant i al  dur at i on and who i s gi ven f ul l  access t o t he 
home, "  and t hat  t hi s cohabi t ant  may have act ual  aut hor i t y t o 
consent  t o a war r ant l ess sear ch.   Lopez,  937 N. E. 2d at  956- 57 
n. 9 ( quot i ng Commonweal t h v.  Por t er  P. ,  923 N. E. 2d 36 ( Mass.  
2010) ) .  

I n Uni t ed St at es v.  Sanchez,  608 F. 3d 685,  687 ( 10t h Ci r .  
2010) ,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he Tent h Ci r cui t  
hel d t hat  t he homeowner ' s 15- year - ol d daught er  who l i ved i n t he 
home had act ual  aut hor i t y t o consent  t o a sear ch of  t he home.   

I n Davi s v.  St at e,  422 S. E. 2d 546,  549 ( Ga.  1992) ,  a 10-
year - ol d chi l d who l i ved i n t he r esi dence di d not  have 
suf f i c i ent  aut hor i t y t o consent  t o a sear ch of  hi s par ent s '  
home.  

I n St at e v.  St .  Mar t i n,  2011 WI  44,  ¶2,  334 Wi s.  2d 290,  
800 N. W. 2d 858,  cer t .  deni ed,  565 U. S.  ___ ( 2012) ,  t hi s cour t  
hel d t hat  a co- t enant ' s consent  i s val i d as agai nst  t he absent ,  
non- consent i ng co- t enant  ( c i t i ng Uni t ed St at es v.  Mat l ock,  415 
U. S.  164,  170 ( 1974) ) .   

I n Uni t ed St at es v.  Col l i ns,  515 F.  Supp.  2d 891,  902 ( N. D.  
I nd.  2007) ,  a wi f e and son who occupi ed t he home wi t h t hei r  
husband/ f at her ,  t he def endant ,  and had a " c l ose per sonal  and 
f ami l i al  r el at i onshi p wi t h"  t he def endant ,  had act ual  aut hor i t y  
t o consent  t o a sear ch of  t hei r  home,  wher e t he def endant ' s 
comput er  was l ocat ed ( c i t i ng Uni t ed St at es v.  Dur an,  957 
F. 2d 499,  504- 05 ( 7t h Ci r .  1992)  ( hol di ng t hat  " a spouse 
pr esumpt i vel y has aut hor i t y t o consent  t o a sear ch of  al l  ar eas 
of  t he homest ead .  .  . " ) ) ;  see al so Uni t ed St at es v.  Ladel l ,  127 
F. 3d 622,  624 ( 7t h Ci r .  1997)  ( " A t hi r d- par t y consent  i s al so 
easi er  t o sust ai n i f  t he r el at i onshi p bet ween t he par t i es——
par ent  t o chi l d her e,  spouse t o spouse i n ot her  cases——i s 
especi al l y c l ose. " ) .  
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¶48 The cases r egar di ng consent  t o sear ch a r esi dence 

pr esent  a wi de var i et y of  consent i ng per sons,  i ncl udi ng a 

l andl or d,  an unknown guest ,  a r esi dent  15- year - ol d chi l d,  a 

                                                                                                                                                             
I n Uni t ed St at es v.  Gr oves,  530 F. 3d 506,  510 ( 7t h Ci r .  

2008) ,  a co- occupant  had act ual  aut hor i t y t o consent  t o a sear ch 
when she l i ved i n t he r esi dence;  r egi st er ed t he r esi dence' s 
phone i n her  name;  r egi st er ed her  daught er  f or  school  usi ng t he 
r esi dence' s addr ess;  kept  c l ot hes,  mai l ,  bi l l s ,  and dr ugs at  t he 
r esi dence;  c l eaned t he r esi dence;  and had a key and unl i mi t ed 
access t o t he r esi dence.   

I n Uni t ed St at es v.  Ki m,  105 F. 3d 1579,  1580- 83 ( 9t h Ci r .  
1997) ,  an empl oyee had act ual  aut hor i t y t o consent  t o a sear ch 
of  hi s empl oyer ' s r ent ed st or age l ocker  when t he empl oyee had 
been hi r ed t o l ease t he l ocker  and t he l ease was i n t he 
empl oyee' s name whi l e t he empl oyer ' s name was l i s t ed onl y as an 
addi t i onal  per son aut hor i zed t o access t he uni t .   

I n St at e v.  Vi nuya,  32 P. 3d 116,  132 ( Haw.  2001) ,  t he 
def endant ' s mot her ,  who owned and r esi ded i n t he home wi t h t he 
def endant ,  coul d consent  t o a sear ch of  most  of  t he home,  but  
di d not  have act ual  aut hor i t y t o consent  t o a sear ch of  t he 
def endant ' s l ocked bedr oom.  

I n Uni t ed St at es v.  Cos,  498 F. 3d 1115,  1117- 18 ( 10t h Ci r .  
2007) ,  a woman whom t he def endant  was dat i ng di d not  have act ual  
or  appar ent  aut hor i t y t o consent  t o a sear ch of  t he def endant ' s 
home.   The woman had spent  t he ni ght  on mul t i pl e occasi ons and 
had been al one i n t he apar t ment  when t he def endant  went  out ,  but  
di d not  have a key,  di d not  l i ve t her e,  di d not  pay r ent ,  was 
not  named on t he l ease,  and di d not  keep any per sonal  bel ongi ngs 
i n t he apar t ment .   I n Cos,  t he Tent h Ci r cui t  concl uded t hat  t he 
" gi r l f r i end"  di d not  have " mut ual  use"  or  " j oi nt  access"  because 
she coul d not  ent er  t he apar t ment  wi t hout  t he def endant ' s 
consent .   She was " mor e l i ke an occasi onal  v i s i t or  whom [ t he 
def endant ]  al l owed t o v i s i t ,  r at her  t han one who asser t ed a 
r i ght  t o access t he pr oper t y j oi nt l y wi t h [ t he def endant ] . "   
Cos,  498 F. 3d at  1127.  

Mor e i mpor t ant l y,  t he Cos cour t  r ecogni zed t hat  a shor t -
t er m dat i ng r el at i onshi p i s not  t he equi val ent  of  t he 
r el at i onshi ps t hat  est abl i sh a pr esumpt i on of  cont r ol :  t hose 
bet ween par ent  and chi l d and bet ween husband and wi f e.   Cos,  498 
F. 3d at  1128.  
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r esi dent  10- year - ol d chi l d,  a non- mar r i ed co- r esi dent ,  a 

r esi dent  spouse,  a r esi dent  adul t  chi l d,  and a non- r esi dent  

houseguest  of  shor t  dur at i on.   Yet  none of  t hese cases pr ovi des 

suppor t  f or  t he maj or i t y ' s concl usi on.  

¶49 I n Uni t ed St at es v.  Mat l ock,  415 U. S.  164,  171 ( 1974) ,  

t he Uni t ed St at es Supr eme Cour t  set  f or t h t he t est  appl i cabl e t o 

al l  consent i ng per sons,  expl ai ni ng t hat  consent  depends on 

" common aut hor i t y"  and r est s " on mut ual  use of  t he pr oper t y by 

per sons gener al l y havi ng j oi nt  access or  cont r ol  f or  most  

pur poses"  or  some " ot her  suf f i c i ent  r el at i onshi p t o t he 

pr emi ses. " 7     

¶50 The Uni t ed St at es Supr eme Cour t  has al so expl ai ned 

t hat  a cour t  must  exami ne t he ci r cumst ances of  t he consent  t o 

det er mi ne whet her  a consent i ng par t y i s aut hor i zed by l aw t o 

gi ve consent 8 or  whet her  t he consent  i s sanct i oned by t he 

" commonl y hel d under st andi ng about  t he aut hor i t y of  co-

                                                 
7 " The [ Uni t ed St at es Cour t  of  Appeal s f or  t he]  Ni nt h 

Ci r cui t  has summar i zed post - Mat l ock cases as r equi r i ng t hat  ' a 
consent - gi ver  wi t h l i mi t ed access t o t he sear ched pr oper t y l acks 
act ual  aut hor i t y t o consent  t o a sear ch.  .  .  .  The cases 
uphol di ng sear ches gener al l y r el y on t he consent - gi ver ' s 
unl i mi t ed access t o pr oper t y t o sust ai n t he sear ch. ' "   Br asket t  
v.  Fender ,  884 F.  Supp.  2d 1119,  1130 ( D.  Or e.  2012)  ( quot i ng 
Uni t ed St at es v.  Ki m,  105 F. 3d 1579,  1582 ( 9t h Ci r .  1997) ) .  

8 For  exampl e,  a l andl or d may be abl e t o show t he pol i ce a 
wr i t t en l ease agr eement  al l owi ng t he l andl or d t o ent er  t he 
r esi dence f or  any pur pose and t o per mi t  ot her s t o ent er  t he 
r esi dence.   
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i nhabi t ant s" 9 or  by " wi del y shar ed soci al  expect at i ons. " 10  I n 

consent  cases,  " wi del y shar ed soci al  expect at i ons"  ar e 

" nat ur al l y enough i nf l uenced by t he l aw of  pr oper t y,  but  not  

cont r ol l ed by i t s r ul es. " 11        

                                                 
9 Randol ph,  547 U. S.  at  111.   The Randol ph cour t ,  547 U. S.  

at  109 n. 2,  expl ai ned i t s use of  t he wor d " co- i nhabi t ant s"  as 
f ol l ows:   " Mi ndf ul  of  t he mul t i pl i c i t y of  l i v i ng ar r angement s,  
we var y t he t er ms used t o descr i be r esi dent i al  co- occupanci es.   
I n doi ng so we do not  mean,  however ,  t o suggest  t hat  t he r ul e t o 
be appl i ed t o t hem i s s i mi l ar l y var i ed. "   

10 Randol ph,  547 U. S.  at  111.  

11 I d.    

For  a di scussi on of  t he r ol e of  bot h pr oper t y l aw and 
pr i vacy l aw i n i nt er pr et at i on of  t he Four t h Amendment ,  see 
Fl or i da v.  Jar di nes,  ___ U. S.  ___,  133 S.  Ct .  1409 ( 2013) .   I n 
Jar di nes,  t he Uni t ed St at es Supr eme Cour t  r ul ed t hat  pol i ce 
conduct ed an i l l egal  sear ch wi t hi n t he meani ng of  t he Four t h 
Amendment  when,  wi t hout  a war r ant ,  t hey used a pol i ce dog on t he 
por ch of  a home t o sni f f  f or  dr ugs i nsi de t he home.    

Fi ve j ust i ces i n Jar di nes r el i ed on pr oper t y l aw.   The 
maj or i t y deci s i on,  wr i t t en by Just i ce Scal i a,  expl ai ned t hat  
" [ t ] he Kat z r easonabl e- expect at i ons t est  ' has been added t o,  not  
subst i t ut ed f or , '  t he t r adi t i onal  pr oper t y- based under st andi ng 
of  t he Four t h Amendment  .  .  . " ( emphasi s i n or i gi nal ) .   The 
Jar di nes Cour t  al so di scussed i t s r ecent  deci s i on i n Uni t ed 
St at es v.  Jones,  ___ U. S.  ___,  132 S.  Ct .  945,  948- 52 ( 2012) ,  
expl ai ni ng t hat  " [ i n Jones] ,  we hel d t hat  t r acki ng t he vehi c l e' s 
movement s was a sear ch:  a per son' s ' Four t h Amendment  r i ght s do 
not  r i se or  f al l  wi t h t he Kat z  f or mul at i on. ' " .   Jar di nes,  133 S.  
Ct .  at  1417 ( quot i ng Jones,  132 S.  Ct .  at  951- 52) .    

Just i ce Kagan,  j oi ni ng t he Scal i a opi ni on and separ at el y 
concur r i ng wi t h t wo j ust i ces,  expl ai ned t hat  pr oper t y and 
pr i vacy concept s most l y al i gn i n Four t h Amendment  cases,  
wr i t i ng,  " The Cour t  t oday t r eat s t hi s case under  a pr oper t y 
r ubr i c;  I  wr i t e separ at el y t o not e t hat  I  coul d j ust  as happi l y 
have deci ded i t  by l ooki ng t o Jar di nes'  pr i vacy i nt er est s. "   
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¶51 The appl i cat i on of  t he Mat l ock t est  and t he Randol ph 

" wi del y shar ed soci al  expect at i ons"  t est  enabl es a cour t  t o 

det er mi ne whet her  i t  i s  r easonabl e t o hol d t hat  t he consent i ng 

par t y has t he aut hor i t y t o consent  i n hi s or  her  own r i ght  and 

t hat  t he r esi dent  has " assumed t he r i sk"  t hat  t he consent i ng 

par t y mi ght  per mi t  t he common ar ea or  per sonal  ef f ect  t o be 

sear ched. 12   

¶52 Ther e ar e no st at ut es or  case l aw i n Wi sconsi n 

appl i cabl e t o t he pr esent  case decl ar i ng t hat  a weekend guest  of  

l i mi t ed dur at i on has aut hor i t y t o consent  t o a sear ch of  

anot her ' s r esi dence. 13  So how do we appl y t he concept s of  

" common aut hor i t y, "  " wi del y shar ed soci al  expect at i ons, "  and t he 

r esi dent ' s assumpt i on of  t he r i sk i n t he pr esent  case?     

¶53 We have no pol l s  or  soci al  sci ence r esear ch t o advi se 

us t hat ,  accor di ng t o " wi del y  shar ed soci al  expect at i ons, "  a 

weekend houseguest  under  t he c i r cumst ances of  t he pr esent  case 

                                                                                                                                                             
Just i ce Kagan went  on t o expl ai n,  " The l aw of  pr oper t y 

' nat ur al l y enough i nf l uence[ s] '  our  ' shar ed soci al  expect at i ons'  
of  what  pl aces shoul d be f r ee f r om gover nment al  i ncur si ons.   And 
so t he sent i ment  ' my home i s my own, '  whi l e or i gi nat i ng i n 
pr oper t y l aw,  now al so denot es a common under st andi ng——ext endi ng 
even beyond t hat  l aw' s f or mal  pr ot ect i ons——about  an especi al l y 
pr i vat e spher e. "   Jar di nes,  133 S.  Ct .  at  1419 ( Kagan,  J. ,  
concur r i ng)  ( c i t at i ons omi t t ed) .  

12 Randol ph,  547 U. S.  at  111 ( quot i ng Uni t ed St at es v.  
Mat l ock,  415 U. S.  164,  171,  n. 7 ( 1974) ) .  

13 I n t he t wo oppor t uni t i es t hi s cour t  has had t o consi der  
consent  by a non- r esi dent ,  t hi s  cour t  has concl uded t hat  t he 
non- r esi dent  di d not  have act ual  aut hor i t y t o consent .   St at e v.  
Ki ef f er ,  217 Wi s.  2d 531,  577 N. W. 2d 352 ( 1998) ;  St at e v.  
McGover n,  77 Wi s.  2d 203,  252 N. W. 2d 365 ( 1977)  ( a per son l i v i ng 
i n a t ent  on t he gr ounds of  t he r esi dence di d not  have aut hor i t y 
whi l e i n t he r esi dence t o consent  t o ent r y i n t he r esi dence) .   
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may consent  t o a sear ch of  t he r esi dence or  a comput er .   Do t he 

houseguest  and t he r esi dent  have " common aut hor i t y"  over  t he 

r esi dence or  t he comput er ,  t hat  i s ,  do t hey have " mut ual  use of  

t he pr oper t y because t hey have j oi nt  access or  cont r ol  f or  most  

pur poses" ?14  Di d t he r esi dent  ( her e t he def endant )  assume t he 

r i sk of  t he houseguest ' s i nvi t i ng l aw enf or cement  i nt o t he 

r esi dence t o sear ch i t  or  t he comput er ?   

¶54 Case l aw set s f or t h a number  of  f act s f or  cour t s t o 

consi der  when det er mi ni ng t he aut hor i t y of  a t hi r d par t y t o 

consent  t o a sear ch of  t he r esi dence of  anot her .   The val i di t y  

of  t he sear ch of  t he r esi dence or  t he comput er  based on t hi r d-

par t y consent  r equi r es an i nt ensel y f act - speci f i c  i nqui r y,  and 

sl i ght  var i at i ons i n t he f act s may cause t he r esul t s t o var y. 15  

The i nqui r y i nt o t he val i di t y of  a consensual  sear ch i s based on 

                                                 
14 Al t hough Pr of essor  LaFave r ecogni zes t hat  a guest  may 

consent  t o a sear ch i n cer t ai n c i r cumst ances,  he expl ai ns:   

[ A]  host  and guest  cannot  be sai d t o have ' common 
aut hor i t y '  over  t he pr emi ses,  i n t he sense i n whi ch 
t hat  phr ase i s used i n Mat l ock.   Gener al l y,  i t  must  be 
concl uded t hat  t he host ' s i nt er est  i n t he pr emi ses and 
aut hor i t y t o per mi t  a sear ch of  t hem i s super i or  t o 
t hat  of  t he guest .   Thi s bei ng so,  i t  may be sai d t hat  
or di nar i l y  a mer e guest  i n pr emi ses may not  gi ve 
consent  t o sear ch of  t hose pr emi ses whi ch wi l l  be 
ef f ect i ve agai nst  t he super i or  i nt er est  and aut hor i t y 
of  t he host .    

4 Wayne R.  LaFave,  Sear ch and Sei zur e:   A Tr eat i se on t he Four t h 
Amendment  § 8. 5( e)  ( 5t h ed.  2012)  ( c i t i ng Uni t ed St at es v.  Cos,  
498 F. 3d 1115 ( 10t h Ci r .  2007) ;  Peopl e v.  Wagner ,  304 N. W. 2d 517 
( Mi ch.  App.  1981) ;  St at e v.  Manns,  370 N. W. 2d 157 ( Neb.  1985) ) .  

15 Uni t ed St at es v.  Shel t on,  337 F. 3d 529,  535 ( 5t h Ci r .  
2003) .   See al so not e 11,  supr a.  
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consi der at i ons of  bot h pr oper t y l aw and t he i nvasi on of  

pr i vacy. 16      

¶55 I  have exami ned Wi sconsi n case l aw,  f eder al  case l aw,  

and t he case l aw of  ot her  st at es t o l i s t  t he f act or s cour t s 

exami ne t o det er mi ne whet her  and when a t hi r d par t y has 

aut hor i t y t o consent  t o a sear ch of  a r esi dence,  t hat  i s ,  what  

f act s per suade a cour t  t o concl ude t hat  a t hi r d par t y f i t s  

wi del y shar ed soci al  expect at i ons t hat  he or  she has aut hor i t y 

t o consent .   

¶56 The f ol l owi ng l i s t  of  f act or s i s not  excl usi ve or  

exhaust i ve.   The f act or s exami ne t he char act er i st i cs of  t he 

                                                 
16 I n Shel t on,  337 F. 3d at  535- 36,  t he cour t  di scussed 

vi ewi ng consent  t hr ough t he pr i sm of  t he l aw r el at i ng t o pr i vacy 
as f ol l ows:   

Al t hough consent  t o a sear ch i s a wel l - est abl i shed 
except i on t o t he r equi r ement  f or  a war r ant  i ssued on 
t he basi s of  pr obabl e cause,  cour t s have l ef t  t he 
t heor y under l y i ng t hi s r ul e l ar gel y unar t i cul at ed.   
The val i di t y of  a consensual  sear ch i s pr esumabl y 
based on t he pr emi se t hat  a war r ant  and pr obabl e cause 
ar e unnecessar y t o j ust i f y t he i nvasi on of  pr i vacy 
t hat  accompani es a consensual  sear ch,  because by 
consent i ng,  t he i ndi v i dual  evi nces a vol unt ar y 
wi l l i ngness t o f or go t hat  pr i vacy.   Si mi l ar l y,  t hi r d 
par t y consent  pr esumabl y ext ends t he capaci t y t o gi ve 
consent  t o i ndi v i dual s t o whom t he one wi t h t he 
pr i vacy i nt er est  has al r eady subst ant i al l y  ceded hi s 
expect at i on of  pr i vacy.  .  .  .  

Vi ewi ng t hi r d- par t y consent  t hr ough t he pr i sm of  
pr i vacy i nt er est s enabl es us t o appr oach t he quest i on 
of  common aut hor i t y by aski ng whet her  A suf f i c i ent l y 
r el i nqui shed hi s expect at i on of  pr i vacy t o B,  i . e. ,  
al l owed mut ual  or  common use of  t he pr emi ses t o t he 
ext ent  of  j oi nt  access and cont r ol  f or  most  pur poses,  
so t hat  i t  i s  r easonabl y ant i c i pat ed t hat  B mi ght  
expose t he same pr i vacy i nt er est  t o ot her s,  even 
i ncl udi ng l aw enf or cement  of f i cer s ( emphasi s added) .  
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consent i ng par t y and t he consent i ng par t y ' s r el at i onshi p t o t he 

r esi dent  and t o t he r esi dence t o answer  t he ul t i mat e quest i on 

f r om Mat l ock,  namel y whet her  t he consent i ng par t y had " mut ual  

use of  t he pr oper t y"  and i s a per son " gener al l y havi ng j oi nt  

access or  cont r ol  f or  most  pur poses. "      

( 1)  Does t he consent i ng per son possess a key t o t he 

r esi dence?17  

( 2)  Does t he consent i ng per son l i ve i n t he r esi dence?18 

( 3)  Does t he consent i ng per son cl ai m t o be l i v i ng i n t he 

r esi dence?19   

                                                 
17 St at e v.  St .  Mar t i n,  2011 WI  44,  ¶18 n. 10,  334 

Wi s.  2d 290,  800 N. W. 2d 858 ( quot i ng Gr oves,  530 F. 3d at  509) .  

The St .  Mar t i n t est  was t aken f r om a l onger  l i s t  of  f act or s  
l ai d out  by t he Sevent h Ci r cui t  i n Uni t ed St at es v.  Gr oves,  i n 
whi ch t he cour t  exami ned 10 f act or s t o det er mi ne whet her  a 
def endant ' s gi r l f r i end had act ual  or  appar ent  aut hor i t y t o 
consent  t o a sear ch of  t he def endant ' s r esi dence.  

18 St at e v.  St .  Mar t i n,  2011 WI  44,  ¶18 n. 10,  334 
Wi s.  2d 290,  800 N. W. 2d 858 ( quot i ng Gr oves,  530 F. 3d at  509) .    

See al so Commonweal t h v.  Por t er  P. ,  923 N. E. 2d 36,  47- 48 
( Mass.  2010) ,  expl ai ni ng:  

[ A]  per son may have act ual  aut hor i t y t o consent  t o a 
war r ant l ess sear ch of  a r esi dence by t he pol i ce onl y 
i f  ( 1)  t he per son i s a coi nhabi t ant  wi t h a shar ed 
r i ght  of  access t o t he r esi dence,  t hat  i s ,  t he per son 
l i ves i n t he home,  ei t her  as a member  of  t he f ami l y,  a 
r oommat e,  or  a houseguest  whose st ay i s of  subst ant i al  
dur at i on and who i s gi ven f ul l  access t o t he home;  or  
( 2)  t he per son,  gener al l y a l andl or d,  shows t he pol i ce 
a wr i t t en cont r act  ent i t l i ng t hat  per son t o al l ow t he 
pol i ce t o ent er  t he home t o sear ch f or  and sei ze 
cont r aband or  evi dence.   

19 Uni t ed St at es v.  Gr oves,  530 F. 3d 506,  509- 10 ( 7t h Ci r .  
2008)  ( quot i ng Uni t ed St at es v.  Gr oves,  470 F. 3d 311,  319 n. 3 
( 7t h Ci r .  2006) ,  f or  i t s  l i s t  of  f act or s) .  
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( 4)  Does t he consent i ng per son have a dr i ver ' s l i cense 

l i s t i ng t he r esi dence as t he dr i ver ' s l egal  addr ess?20 

( 5)  Does t he consent i ng per son r ecei ve mai l  and bi l l s  at  

t he r esi dence?21  

( 6)  Does t he consent i ng per son keep cl ot hi ng at  t he 

r esi dence?22  

( 7)  Do t he consent i ng per son' s  chi l dr en r esi de at  t he 

r esi dence?23 

( 8)  Does t he consent i ng per son per f or m househol d chor es at  

t he r esi dence?24  

( 9)  I s t he consent i ng per son' s name on t he l ease f or  t he 

pr emi ses or  does he or  she pay r ent ?25 

( 10)  Does t he consent i ng per son keep per sonal  bel ongi ngs 

such as a di ar y or  a pet  at  t he r esi dence?26 

( 11)  I s t he consent i ng per son al l owed i n t he r esi dence when 

t he def endant  i s not  pr esent ?27  

                                                 
20 St at e v.  St .  Mar t i n,  2011 WI  44,  ¶18 n. 10,  334 

Wi s.  2d 290,  800 N. W. 2d 858 ( quot i ng Gr oves,  530 F. 3d at  509) .  

21 Gr oves,  530 F. 3d at  509.  

22 I d.   

23 I d.  at  509- 10.  

24 I d.  at  510.  

25 I d.  

26 I d.  

27 I d.  
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( 12)  Do t he consent i ng per son and t he def endant  have a 

r el at i onshi p t o each ot her  or  t he r esi dence t hat  suppor t s t he 

concl usi on t hat  t he per son has aut hor i t y t o consent ?28 

( 13)  I s t he dur at i on of  t he consent i ng per son' s st ay i n t he 

r esi dence of  suf f i c i ent  l engt h t o suppor t  t he concl usi on t hat  

t he per son has aut hor i t y t o consent ?29 

                                                                                                                                                             
I n Gr oves,  t he def endant ' s gi r l f r i end was a co- occupant  who 

r egi st er ed her  daught er  f or  school  usi ng t he r esi dence' s  
addr ess;  r egi st er ed t he r esi dence' s phone i n her  name and pai d 
t he mont hl y bi l l ;  kept  c l ot hes,  mai l ,  bi l l s  and dr ugs i n t he 
r esi dence;  r egul ar l y c l eaned t he r esi dence;  and had a key and 
unl i mi t ed access t o t he r esi dence.  

28 Thus,  cour t s have r ecogni zed t he aut hor i t y of  mat ur e 
chi l dr en,  Uni t ed St at es v.  Sanchez,  608 F. 3d 685,  687 ( 10t h Ci r .  
2010) ;  s i bl i ngs,  Peopl e v.  Shaf f er ,  444 N. E. 2d 1096 ( I l l .  App.  
Ct .  1982) ;  spouses,  Uni t ed St at es v.  Ladel l ,  127 F. 3d 622,  624 
( 7t h Ci r .  1997) ;  Uni t ed St at es v.  Dur an,  957 F. 2d 499,  504- 05 
( 7t h Ci r .  1992) ;  Uni t ed St at es v .  Col l i ns 515 F.  Supp.  2d 891,  
902 ( N. D.  I nd.  2007) ;  and occupant s under  cer t ai n c i r cumst ances,  
Uni t ed St at es v.  Tur byf i l l ,  525 F. 2d 57,  58- 59 ( 8t h Ci r .  1975)  
( an " occupant  of  i ndef i ni t e dur at i on r at her  t han a casual  
v i s i t or "  who " had t he r un of  t he house"  coul d consent  t o a 
sear ch of  t he r esi dence) .  

29 The guest  has t o st ay f or  a " subst ant i al  dur at i on"  t o be 
aut hor i zed t o consent .   Tur byf i l l ,  525 F. 2d at  58- 59.  

See al so Commonweal t h v.  Por t er  P. ,  923 N. E. 2d 36,  47- 48 
( Mass.  2010) ,  expl ai ni ng:  

[ A]  per son may have act ual  aut hor i t y t o consent  t o a 
war r ant l ess sear ch of  a home by t he pol i ce onl y i f  ( 1)  
t he per son .  .  .  [ i s ]  a houseguest  whose st ay i s of  
subst ant i al  dur at i on and who i s  gi ven f ul l  access t o 
t he home .  .  .  .    

I t  i s  di f f i cul t  t o ar gue wi t h a st r ai ght  f ace t hat  one or  
t wo ni ght s i s a subst ant i al  dur at i on i n anyt hi ng but  t he l i f e of  
a mayf l y.  
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¶57 I  consi der  al l  13 f act or s,  not i ng t hat  t he l i s t  i s  not  

excl usi ve or  exhaust i ve,  t o det er mi ne whet her ,  under  Mat l ock,  

t he consent i ng par t y had " mut ual  use of  t he pr oper t y by per sons 

gener al l y havi ng j oi nt  access or  cont r ol  f or  most  pur poses. "   

Under  t he t ot al i t y of  t he c i r cumst ances i n t he pr esent  case,  I  

concl ude t hat  t he houseguest  di d not  have aut hor i t y t o gi ve l aw 

enf or cement  consent  t o ent er  t he r esi dence.    

¶58 The St at e has t he bur den t o pr ove by c l ear  and 

convi nci ng evi dence t hat  a war r ant l ess sear ch was r easonabl e and 

i n compl i ance wi t h t he Four t h Amendment . 30  Yet  t he St at e has 

f ai l ed t o meet  i t s bur den t o pr ove t hat  t he houseguest  had 

act ual  aut hor i t y t o consent  t o a sear ch because not hi ng i n t he 

r ecor d suppor t s  t he maj or i t y ' s  asser t i on t hat  t he def endant  

" must  have envi s i oned [ t he houseguest ' s]  ' mut ual  use of  t he 

pr oper t y '  and her  possessi on of  ' j oi nt  access or  cont r ol  f or  

most  pur poses .  .  .  . ' "   Maj or i t y op. ,  ¶22.   The r ecor d i s 

di st i ngui shed by i t s s i ngul ar  l ack of  f act s.   

¶59 I n t he pr esent  case,  t he houseguest  di d not  have any 

of  t he char act er i st i cs set  f or t h i n f act or s ( 1) - ( 10) .   As I  

st at ed pr evi ousl y,  no pr ecedent  suppor t s t he maj or i t y ' s 

concl usi on t hat  t hi s houseguest  had act ual  aut hor i t y t o consent .   

She di d not  possess a key,  l i ve i n t he r esi dence,  c l ai m t o l i ve 

t her e,  have a dr i ver ' s l i cense wi t h t he r esi dence' s addr ess,  

r ecei ve mai l  or  bi l l s  at  t he r esi dence,  keep cl ot hes t her e,  have 

                                                 
30 St at e v.  Ki ef f er ,  217 Wi s.  2d 531,  541,  577 N. W. 2d 352 

( 1998) .  
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her  chi l dr en or  ot her  r el at i ves r esi de t her e,  per f or m chor es 

t her e,  pay r ent  t her e,  or  keep per sonal  bel ongi ngs t her e.     

¶60 When I  l ook at  f act or  ( 11) ,  I  concl ude t hat  t he r ecor d 

shows t hat  t he houseguest  her e was al one i n t he r esi dence f or  a 

f ew hour s when t he owner  was not  pr esent  one af t er noon. 31   

¶61 Wi t h r egar d t o f act or  ( 12) ,  I  not e t hat  cour t s have 

r epeat edl y r ei nf or ced t he i mpor t ance of  t he r el at i onshi p bet ween 

t he def endant  and t he per son consent i ng t o t he sear ch i n 

det er mi ni ng t he aut hor i t y of  a consent i ng t hi r d par t y.   The mor e 

di st ant  t he r el at i onshi p,  t he mor e l i kel y t he r esi dent  has a 

r easonabl e expect at i on of  pr i vacy i n r el at i on t o t he t hi r d par t y 

and t o spaces t ypi cal l y per cei ved as pr i vat e.    

¶62 I n t he pr esent  case,  t he nat ur e of  t he r el at i onshi p i s 

not  i n t he r ecor d.   The maj or i t y opi ni on nonet hel ess assumes an 

i nt i mat e,  r omant i c r el at i onshi p.   I ndeed t he ent i r e maj or i t y 

opi ni on i s pr emi sed on an i nt i mat e,  r omant i c r el at i onshi p 

suppor t i ng t he i nf er ence t hat  t he houseguest  was aut hor i zed t o 

consent  t o ot her s comi ng i nt o t he house.    

¶63 I n cont r ast  t o t he maj or i t y opi ni on,  t he r ecor d mer el y 

i ndi cat es t hat  t he def endant  and t he houseguest  had been 

                                                 
31 The r ecor d does i ndi cat e t hat  t he def endant  l ef t  somet i me 

i n t he af t er noon f or  hi s eveni ng j ob as a bar t ender .   The r ecor d 
i ndi cat es t hat  Of f i cer  Dor n was di spat ched t o t he r esi dence at  
5: 32 p. m.   Thus,  t he houseguest  was al one i n t he r esi dence f r om 
somet i me i n t he af t er noon when t he def endant  l ef t  f or  hi s 
eveni ng j ob unt i l  Of f i cer  Dor n ar r i ved at  5: 32 p. m.    

I n t hi s br i ef  per i od of  t i me i n t he af t er noon bet ween when 
t he def endant  l ef t  f or  hi s eveni ng j ob and 5: 32 p. m. ,  t he 
houseguest  pr obabl y spent  about  an hour  away f r om t he r esi dence 
wal ki ng t o and f r om t he near est  gas st at i on t o cal l  her  gr andma.  
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" dat i ng"  f or  a f ew mont hs.   The par t i es '  br i ef s descr i be t he 

houseguest  as t he def endant ' s " gi r l f r i end, "  but  t he of f i cer  

t est i f y i ng at  t he pr el i mi nar y exami nat i on di d not  descr i be her  

as a gi r l f r i end.   The wor d " gi r l f r i end"  i s not  def i ned,  and t he 

r el at i onshi p bet ween t he houseguest  and t he r esi dent  was not  

spel l ed out  at  t he pr el i mi nar y exami nat i on or  i n any par t  of  t he 

r ecor d or  i n t he br i ef s.   Ver y l i t t l e evi dence of  t he 

r el at i onshi p i s i n t he r ecor d f r om whi ch i nf er ences can be made.    

¶64 I  concl ude t he St at e has not  met  i t s bur den of  pr oof .   

Rat her ,  t he maj or i t y opi ni on has f i l l ed i n t he gaps i n t he 

St at e' s pr of f er ed f act s by i magi nat i vel y i nf er r i ng an " i nt i mat e"  

r omance wi t hout  any pr oof  i n t he r ecor d about  t he nat ur e of  t he 

r el at i onshi p. 32   
                                                 

32 The maj or i t y opi ni on i ndi cat es t hat  t he def endant  and hi s 
guest  wer e boyf r i end and gi r l f r i end,  i n a r omant i c,  i nt i mat e 
r el at i onshi p,  whi ch i t  ar gues i s an i mpor t ant  f act  t o suppor t  
i t s  f i ndi ng t hat  she had act ual  aut hor i t y t o consent  t o a sear ch 
of  at  l east  par t  of  t he r esi dence.   Maj or i t y op. ,  ¶¶2 n. 1,  20 
n. 12,  22,  25,  28.   The maj or i t y opi ni on uses t he wor ds 
" r omant i c"  or  " i nt i mat e"  at  l east  15 t i mes.   

Mor e pr oper l y,  as t he r ecor d r eveal s,  t he houseguest  and 
t he def endant  met  onl i ne,  appr oxi mat el y t hr ee mont hs ear l i er ,  
and t hey had been " dat i ng, "  an undef i ned t er m.   The maj or i t y 
appar ent l y assumes t hat  a 22- year - ol d man i s hav i ng a r omant i c,  
i nt i mat e r el at i onshi p wi t h a 20- year - ol d woman whom he i nvi t es 
over  f or  t he weekend whi l e hi s par ent s ar e away.  

Accor di ng t o t he r ecor d,  t he houseguest  l i ved i n Kenosha 
and t he def endant  l i ved i n Har t f or d,  appr oxi mat el y a 90- mi nut e 
dr i ve apar t .   The houseguest  appar ent l y di d not  have a car  or  a 
phone whi l e she was at  t he def endant ' s r esi dence.   The def endant  
had a bar t endi ng j ob whi ch r equi r ed hi m t o wor k at  ni ght .    

I  i nf er  f r om t he f act s t hat  ar e i n t he r ecor d t hat  t he 
def endant  and t he houseguest  had met  at  l east  one t i me bef or e 
t hi s f at ef ul  weekend because t he def endant  had a pi ct ur e of  
hi msel f  wi t h t he houseguest  as hi s comput er  backgr ound.    



No.   2010AP3034- CR. ssa 

 

16 
 

¶65 What  i s c l ear  f r om t he r ecor d i s t hat  t he def endant  

and t he houseguest  di d not  have a r el at i onshi p s i mi l ar  t o t hose 

i n cases i n whi ch cour t s have r ecogni zed t hat  act ual  aut hor i t y 

exi st ed.   The houseguest  was not  a member  of  t he def endant ' s 

f ami l y,  t he def endant ' s spouse,  an est r anged spouse or  a f or mer  

spouse,  t he def endant ' s chi l d or  s i bl i ng,  or  t he def endant ' s 

t enant  or  co- occupant  or  guest  of  subst ant i al  dur at i on.  

¶66 As t o f act or  ( 13) ,  t he r ecor d i s c l ear  t hat  t he 

dur at i on of  t he houseguest ' s st ay i n t he r esi dence was t o be 

shor t ,  a weekend. 33     

¶67 A r evi ew of  t he 13 f act or s ( and any ot her  f act s t hat  

wer e i n t he r ecor d)  makes cl ear  t hat  t he houseguest  di d not  have 

" mut ual  use of  t he pr oper t y by per sons gener al l y havi ng j oi nt  

access or  cont r ol  f or  most  pur poses. "   The guest  had " access"  t o 

t he r esi dence f or  one pur pose:  t o r emai n i n t he home on Sat ur day 

af t er noon when t he def endant  went  t o wor k.   As i n Uni t ed St at es 

v.  Cos,  498 F. 3d 1115,  1117 ( 10t h Ci r .  2007) ,  t he houseguest  i n 

t he i nst ant  case was " mor e l i ke an occasi onal  v i s i t or  whom [ t he 

def endant ]  al l owed t o v i s i t ,  r at her  t han one who asser t ed a 

r i ght  t o access t he pr oper t y j oi nt l y wi t h [ t he def endant ] . "  

                                                                                                                                                             
The r ecor d does not  st at e how many t i mes t he t wo had 

act ual l y met  i n per son bef or e t he weekend at  i ssue,  or  how many 
" dat es"  t hey had.   The r ecor d i s s i l ent  about  whet her  t he 
houseguest  had pr evi ousl y st ayed at  t he def endant ' s r esi dence.    

33 Accor di ng t o t he r ecor d,  t he houseguest  ar r i ved at  t he 
def endant ' s r esi dence on Fr i day and pl anned t o l eave on Sunday.   
She l ef t ,  however ,  on Sat ur day af t er  f i l i ng t he compl ai nt .   The 
act ual  dur at i on of  her  st ay i n t he r esi dence was one ni ght  and 
par t  of  a day.  
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¶68 I f  we ar e di scussi ng t he ext ent  of  t he houseguest ' s 

" cont r ol , "  t he r ecor d i s absol ut el y s i l ent  on whet her  she had 

any cont r ol  what soever  over  t he r esi dence.   Not hi ng i n t he 

r ecor d i ndi cat es t hat  she coul d i nvi t e f r i ends over  or  have t hem 

use any r oom she occupi ed or  exer ci se aut hor i t at i ve or  

domi nat i ng i nf l uence over  t he r esi dence,  as a di ct i onar y 

def i ni t i on of  " cont r ol "  cont empl at es. 34  Any i nf er ences r egar di ng 

t he ext ent  of  her  cont r ol  ar e i mpr oper .   The r ecor d i s 

absol ut el y s i l ent  on f act s f r om whi ch i nf er ences of  cont r ol  can 

be made.    

¶69 Any access and cont r ol  of  t he houseguest  i n t he 

pr esent  case was l i mi t ed t o t he t empor ar y access and cont r ol  a 

weekend guest  mi ght  have when i nvi t ed t o someone el se' s home t o 

st ay f or  a shor t  t i me.   The houseguest  di d not  shar e " j oi nt "  

access or  cont r ol ,  whi ch cont empl at es t hat  she " shar ed"  an 

i nt er est  or  had a " common i nt er est "  i n t he r esi dence.   Any 

access or  cont r ol  t he houseguest  had t o t he r esi dence was 

                                                 
34 The maj or i t y opi ni on' s di scussi on of  t he houseguest ' s 

cont r ol  of  t he r esi dence i s i t sel f  i nt er nal l y i nconsi st ent ,  
maki ng i t  c l ear  t hat  t he maj or i t y does not  r eal l y know how much 
cont r ol  she had whi l e pr ovi di ng poor  gui dance f or  f ut ur e cour t s.   
At  one poi nt ,  t he maj or i t y opi ni on t akes a br oad appr oach,  
expl ai ni ng t hat  " a weekend guest  l ef t  i n a home al one cannot  
l egal l y sel l  t he pr oper t y,  but  i t  seems she can do a gr eat  deal  
el se wi t h i t . "   Maj or i t y op. ,  ¶23.   Lat er ,  t he maj or i t y opi ni on 
" under scor e[ s]  t he l i mi t at i ons of  t oday' s deci s i on, "  expl ai ni ng 
t hat  t he houseguest  di d not  have " car t e bl anche"  t o consent  t o a 
sear ch of  al l  par t s of  t he house.   Maj or i t y op. ,  ¶32.  

Al l  t hi s l eaves me per pl exed.   The houseguest  appar ent l y 
can do al most  anyt hi ng " wi t h [ t he house] . "   The houseguest  
cannot ,  however ,  sel l  t he house or  consent  t o a sear ch of  
cer t ai n par t s of  i t .   What  about  t he bedr oom wher e she sl ept  or  
kept  her  c l ot hes? 
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cl ear l y i nf er i or  t o t hat  of  t he def endant ,  and not  " j oi nt "  by 

any def i ni t i on of  t he wor d.   The use of  t he pr emi ses by t he 

def endant  and t he houseguest  coul d not  be cal l ed " mut ual "  by any 

def i ni t i on of  t hat  wor d.  

¶70 I n sum,  al l  t hat  can be gl eaned f r om t hi s evi dence-

def i c i ent  r ecor d i s t hat  a weekend houseguest  descr i bed i n t he 

br i ef s as a gi r l f r i end but  of  unknown r el at i onshi p t o t he 

r esi dent - def endant  was gi ven consent  t o use t he def endant ' s  

comput er  and was l ef t  i n t he r esi dence al one f or  a f ew hour s on 

a Sat ur day af t er noon whi l e t he r esi dent - def endant  was wor ki ng.   

The r ecor d r eveal s not hi ng mor e.   

¶71 Thi s r ecor d does not  suppor t  a r easonabl e i nf er ence 

t hat  t he houseguest  has aut hor i t y t o consent  t o a l aw 

enf or cement  ent r y or  sear ch of  t he r esi dence.   No pr ecedent  

suppor t s t he maj or i t y ' s concl usi on t hat  such a houseguest  has 

aut hor i t y t o i nvi t e l aw enf or cement  of f i cer s i nt o t he home.   

¶72 Under  t he maj or i t y opi ni on,  i t  i s  easi er  f or  a weekend 

houseguest  t han f or  a co- r esi dent  t o be accor ded aut hor i t y t o 

consent  t o a sear ch of  anot her ' s r esi dence.   The maj or i t y 

opi ni on' s r at i onal e i s i l l ogi cal  on i t s f ace and cont r avenes 

pr ecedent .    

¶73 I n I l l i noi s v.  Rodr i guez, 35 t he Uni t ed St at es Supr eme 

Cour t  concl uded t hat  a f or mer  gi r l f r i end,  who had pr evi ousl y 

l i ved i n t he def endant ' s apar t ment  and st i l l  occasi onal l y spent  

t he ni ght  and had a key,  di d not  have act ual  aut hor i t y t o 

                                                 
35 I l l i noi s v.  Rodr i guez,  497 U. S.  177 ( 1990) .  
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consent  t o a sear ch of  t he apar t ment . 36  The consent i ng t hi r d 

par t y i n Rodr i guez has a st r onger  connect i on t o t he r esi dent  and 

t o t he r esi dence t han t he consent i ng t hi r d par t y i n t he pr esent  

case,  yet  t hi s cour t  r eached a di f f er ent  conc l usi on t han t he 

Uni t ed St at es Supr eme Cour t .    

¶74 The Rodr i guez case has been ci t ed f avor abl y numer ous 

t i mes,  i ncl udi ng i n t he r ecent  Uni t ed St at es Supr eme Cour t  

deci s i on i n Randol ph v.  Geor gi a. 37  Yet  t he maj or i t y s i mpl y 

r ej ect s t he Supr eme Cour t ' s  hol di ng as " cur sor y" .   Maj or i t y op. ,  

¶17.   Just i ce Scal i a may be amused t o l ear n t hat  t he maj or i t y of  

j ust i ces of  t he Wi sconsi n Supr eme Cour t  char act er i zes hi s 

measur ed and del i ber at e appr oach i n Rodr i guez as " cur sor y"  and 

r ef uses t o r ecogni ze i t  as a bi ndi ng i nt er pr et at i on of  t he 

Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on.   The si mpl e 

f act  t hat  t he Uni t ed St at es Supr eme Cour t  r eached mul t i pl e 

concl usi ons i n Rodr i guez and chose t o spend mor e t i me expl ai ni ng 

t he doct r i ne of  appar ent  aut hor i t y r at her  t han act ual  aut hor i t y 

                                                 
36 I d. ,  181- 82.  

37 Randol ph,  547 U. S.  at  106,  109.  
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does not  di mi ni sh t he i mpor t ance of  i t s  hol di ng about  act ual  

aut hor i t y and does not  per mi t  us t o i gnor e i t s hol di ng. 38 

¶75 I n Rodr i guez,  pol i ce wer e cal l ed t o t he r esi dence of  

Dor ot hy Jackson.   Ther e,  pol i ce wer e met  by Ms.  Jackson' s 

daught er ,  Gai l  Fi scher ,  who showed si gns of  a sever e beat i ng and 

i ndi cat ed she had been assaul t ed by Edwar d Rodr i guez,  who 

Fi scher  bel i eved was asl eep i n hi s apar t ment . 39  Fi scher  

consent ed t o t r avel  t o t he apar t ment  wi t h t he pol i ce i n or der  t o 

unl ock t he door  f or  t hem wi t h her  key.   Pol i ce l ear ned t hat  

Fi scher  r ef er r ed t o t he r esi dence as " our "  apar t ment ,  had a key,  

and had cl ot hes and f ur ni t ur e t her e.   I t  i s  uncl ear  whet her  

Fi scher  t ol d t he pol i ce t hat  she cur r ent l y l i ved i n t he 

apar t ment ,  but  i n f act  she had l i ved t her e f or  s i x mont hs wi t h 

her  t wo smal l  chi l dr en and Rodr i guez and had moved out  a f ew 

                                                 
38 As t he maj or i t y opi ni on expl ai ns i n ¶18 n. 10,  t he 

Rodr i guez cour t  appl i ed t he Mat l ock t est  i n hol di ng t hat  t he 
guest  had no act ual  aut hor i t y t o consent  t o t he sear ch.   The 
Rodr i guez deci s i on di r ect l y quot es t he Mat l ock t est ,  expl ai ni ng 
t hat  " t he St at e has not  est abl i shed t hat  .  .  .  [ t he houseguest ]  
had ' j oi nt  access or  cont r ol  f or  most  pur poses. ' "  Rodr i guez,  497 
U. S.  at  181- 82.   Never t hel ess,  t he maj or i t y opi ni on asser t s t hat  
t he Rodr i guez r esul t  i s  " i ncompat i bl e"  wi t h t he Mat l ock t est .   
Maj or i t y op. ,  ¶18 n. 11.   How does t ensi on exi st  bet ween Mat l ock 
and Rodr i guez,  as t he maj or i t y opi ni on asser t s,  when one Uni t ed 
St at es Supr eme Cour t  deci s i on di r ect l y r el i es on t he st andar d 
put  f or t h i n anot her ?  The maj or i t y opi ni on at t empt s t o r esol ve 
a nonexi st ent  t ensi on,  never  di st i ngui shi ng t he f act s of  
Rodr i guez f r om t hose i n t he pr esent  case f or  pur poses of  
deci di ng t he aut hor i t y of  t he houseguest .  

39 Fi scher  i ndi cat ed t hat  t he assaul t  had occur r ed ear l i er  
i n t he day.   The Uni t ed St at es Supr eme Cour t  opi ni on does not  
i ndi cat e whet her  Fi scher  had spent  t he pr evi ous ni ght  i n t he 
apar t ment  or  t he number  of  hour s she spent  i n t he apar t ment  t hat  
day.  
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weeks ear l i er .   Even af t er  she moved out ,  Fi scher  occasi onal l y 

spent  t he ni ght  at  Rodr i guez' s apar t ment . 40 

¶76 The quest i on posed t o t he hi gh cour t  i n Rodr i guez was 

whet her  Fi scher  had act ual  or  appar ent  aut hor i t y t o consent  t o 

t he sear ch of  Rodr i guez' s apar t ment .   Just i ce Scal i a addr essed 

t he i ssue and r el i ed on t he Mat l ock t est ,  t hat  i s ,  t her e i s 

aut hor i t y t o consent  when t her e i s " common aut hor i t y"  t hat  r est s 

" on mut ual  use of  t he pr oper t y by per sons gener al l y havi ng j oi nt  

access or  cont r ol  f or  most  pur poses. " 41  Just i ce Scal i a,  wr i t i ng 

f or  t he Rodr i guez Cour t ,  concl uded t hat  on t he basi s of  t he 

r ecor d i t  was cl ear  t hat  t he St at e had not  met  i t s bur den of  

est abl i shi ng t hat  Fi scher  had common aut hor i t y over  t he 

r esi dence. 42   

¶77 Al t hough Fi scher  had a key,  had pr evi ousl y l i ved i n 

t he r esi dence wi t h her  chi l dr en,  had cl ot hes and f ur ni t ur e 

t her e,  and occasi onal l y spent  t he ni ght  t her e af t er  movi ng out ,  

t he Cour t  r ul ed t hat  Fi scher  di d not  have " j oi nt  access or  

cont r ol  f or  most  pur poses. "   Af t er  t hi s t hor ough expl anat i on,  

Just i ce Scal i a concl uded t hat  t he l ower  cour t s '  det er mi nat i on of  

no common aut hor i t y over  t he apar t ment  was " obvi ousl y cor r ect . " 43  

Once Fi scher  no l onger  r esi ded t her e she became a t empor ar y 

guest  wi t hout  common aut hor i t y,  l i ke t he houseguest  i n t he 

                                                 
40 Rodr i guez,  497 U. S.  at  179- 82.  

41 I d.  at  181 ( quot i ng Uni t ed St at es v.  Mat l ock,  415 U. S.  
164,  171,  n. 7 ( 1974) ) .  

42 I l l i noi s v.  Rodr i guez,  497 U. S.  177,  181- 82 ( 1990) .  

43 Rodr i guez,  497 U. S.  at  181- 82.  
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pr esent  case.   The Cour t  t hen moved t o t he i ssue of  appar ent  

aut hor i t y,  an i ssue not  pr esent ed i n t he i nst ant  case.      

¶78 The f act s i n Rodr i guez and t he pr esent  case ar e 

s i mi l ar :  Bot h Fi scher  and t he houseguest  her e cal l ed t he pol i ce 

t o r epor t  a cr i me.   Bot h l et  t he pol i ce i nt o t he r esi dence i n 

whi ch t hey di d not  l i ve.   Al t hough Fi scher  had a gr eat er  

at t achment  t o t he apar t ment ,  had a c l oser  r el at i onshi p t o t he 

def endant ,  had a key,  and had spent  a l onger  t i me i n t he 

apar t ment  t han t he houseguest  i n t he pr esent  case,  t he Uni t ed 

St at es Supr eme Cour t  hel d t hat  Fi scher  di d not  have act ual  

aut hor i t y t o consent  t o t he sear ch.     

¶79 Fol l owi ng Rodr i guez,  f eder al  and st at e cour t s al i ke 

have hel d t he l i ne,  r ef usi ng t o r ecogni ze t hat  t empor ar y guest s,  

wi t hout  mor e,  have act ual  aut hor i t y t o consent .   Pr of essor  

LaFave expl ai ns t hat  " [ t ] her e i s  sound aut hor i t y  t hat ,  at  l east  

when t he guest  i s mor e t han a casual  v i s i t or  and ' had t he r un of  

t he house, '  hi s l esser  i nt er est  i n t he pr emi ses i s suf f i c i ent  t o 

r ender  t hat  l i mi t ed consent  ef f ect i ve. " 44  Pr of essor  LaFave t akes 

t he " r un of  t he house"  l anguage f r om Uni t ed St at es v.  Tur byf i l l ,  

525 F. 2d 57 ( 8t h Ci r .  1975) .   I n Tur byf i l l ,  t he Uni t ed St at es 

Cour t  of  Appeal s f or  t he Ei ght h Ci r cui t  hel d t hat  an " occupant  

of  i ndef i ni t e dur at i on r at her  t han a casual  v i si t or "  who " had 

t he r un of  t he house"  coul d consent  t o a sear ch of  t he 

r esi dence. 45 

                                                 
44 4 Wayne R.  LaFave,  supr a not e 14,  at  § 8. 5( e)  ( emphasi s  

added) .  

45 Tur byf i l l ,  525 F. 2d at  58- 59.  
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¶80 Al t hough t he maj or i t y opi ni on at t empt s t o of f er  

" somet hi ng mor e"  f or  t he houseguest  i n t he pr esent  case t o 

r ender  her  mor e t han a casual  v i s i t or  f or  a l i mi t ed dur at i on,  

t he maj or i t y opi ni on' s " of f er "  i s  somet hi ng f ar  l ess t han what  

exi st ed i n Tur byf i l l  and Rodr i guez,  and t he " somet hi ng mor e"  

t hat  ot her  cour t s have car ef ul l y r equi r ed.  

¶81 I n Uni t ed St at es v.  Cos,  498 F. 3d 1115 ( 10t h Ci r .  

2007) ,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he Tent h Ci r cui t  

r ecogni zed t hat  a r el at i onshi p bet ween a man and a woman who 

" had dat ed f or  a shor t  t i me"  i s not  t he equi val ent  of  

r el at i onshi ps t hat  est abl i sh a pr esumpt i on of  cont r ol :  t hose 

bet ween par ent  and chi l d and bet ween husband and wi f e. 46   

¶82 I n Cos,  a guest  who had been dat i ng t he t enant  and was 

possi bl y l i v i ng wi t h hi m,  and cl ear l y had spent  t he ni ght  and 

had been l ef t  al one i n t he apar t ment  on mul t i pl e occasi ons,  di d 

not  have act ual  nor  appar ent  aut hor i t y t o consent  t o a sear ch 

when pol i ce ar r i ved whi l e she was i n t he apar t ment  i n t he 

t enant ' s absence. 47   

¶83 The Tent h Ci r cui t  concl uded t hat  t he guest  was " mor e 

l i ke an occasi onal  v i s i t or  whom [ t he def endant ]  al l owed t o 

v i s i t ,  r at her  t han one who asser t ed a r i ght  t o access t he 

pr oper t y j oi nt l y wi t h [ t he def endant ] . " 48  The f act s of  Cos ar e 

subst ant i al l y  s i mi l ar  t o t he f act s of  t hi s case,  and t he Tent h 

                                                 
46 Cos,  498 F. 3d at  1128.  

47 I d.  at  1117- 18.  

48 I d.  at  1127.  
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Ci r cui t ' s  def i ni t i on of  t he guest  who cannot  consent  mat ches t he 

houseguest  i n t he pr esent  case.  

¶84 When t he anal ysi s t ur ns t o t he sear ch of  t he 

def endant ' s l apt op,  I  agr ee wi t h t he maj or i t y opi ni on t hat  " an 

i ndependent  anal ysi s must  be per f or med t o det er mi ne"  whet her  t he 

houseguest  had aut hor i t y t o consent  t o a sear ch of  t he 

def endant ' s l apt op.   Maj or i t y op. ,  ¶¶30- 31.   I n cont r ast  t o t he 

posi t i on t aken by t he concur r ence,  t he maj or i t y opi ni on and I  

agr ee:   " Cour t s must  i ndependent l y consi der  whet her  a t hi r d 

par t y has t he aut hor i t y t o consent  t o a sear ch of  a r esi dence 

and whet her  t he t hi r d par t y has aut hor i t y t o consent  t o 

par t i cul ar  cont ai ner s wi t hi n t hat  r esi dence. " 49  A comput er  has 

l ong been anal ogi zed t o a c l osed cont ai ner  f or  Four t h Amendment  

pur poses. 50  Aut hor i t y t o consent  t o sear ch a r oom does not  

necessar i l y  ext end t o aut hor i t y t o consent  t o sear ch cl osed 

cont ai ner s wi t hi n t hat  r oom. 51   

¶85 " A val i d consent  t o sear ch t he cl osed cont ai ner  must  

come f r om one who has common aut hor i t y over  t he ef f ect s sought  

                                                 
49 Uni t ed St at es v.  Smai r at ,  503 F.  Supp.  2d 973,  987 ( N. D.  

I l l .  2007)  ( c i t i ng Gr oves,  470 F. 3d at  320) .  

50 See,  e. g. ,  Uni t ed St at es v.  Bl as,  1990 WL 265179,  * 21 
( E. D.  Wi s.  1990)  ( " [ A] n i ndi v i dual  has t he same expect at i on of  
pr i vacy i n a pager ,  comput er  or  ot her  el ect r oni c dat a st or age 
and r et r i eval  devi ce as i n a c l osed cont ai ner  .  .  .  . " )  

51 Smai r at ,  503 F.  Supp.  2d at  987 ( c i t i ng Rodr i guez,  888 
F. 2d at  523) .  
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t o be i nspect ed,  one who has mut ual  use of  t he pr oper t y,  and one 

who gener al l y has j oi nt  access or  cont r ol  f or  most  pur poses. " 52 

¶86 Wi t hout  pr ecedent  or  anal ysi s,  t he concur r ence asser t s 

t hat  " i t  i s  undi sput ed"  t hat  t he def endant ' s l apt op coul d be 

sear ched wher ever  pol i ce l i ke " i n a myr i ad of  ot her  pl aces. "   

Concur r ence,  ¶¶38,  42.    

¶87 The concur r ence t ur ns a bl i nd eye t o t he Four t h 

Amendment ' s pr ohi bi t i on of  unr easonabl e sear ches not  onl y of  

" per sons [ and]  houses, "  but  al so of  " paper s and ef f ect s. "   The 

def endant ' s comput er  i s one of  t he def endant ' s ef f ect s.   The 

Four t h Amendment  pr ot ect s t he cont ent s of  a comput er  f r om 

gover nment  i nt r usi on whet her  t he comput er  i s f ound i nsi de or  

out si de t he home.    

¶88 A comput er  i s not  j ust  anot her  cont ai ner .   I t  i s  mor e 

l i ke a f i l i ng cabi net  or  saf e or di nar i l y  cont ai ni ng subst ant i al  

per sonal  dat a. 53   
                                                 

52 Uni t ed St at es v.  Wal l er ,  426 F. 3d 838,  845 ( 6t h Ci r .  
2005)  ( c i t i ng Uni t ed St at es v.  Kar o,  468 U. S.  705,  725- 26 ( 1984)  
( O' Connor ,  J. ,  concur r i ng) ) .  

53 Judge Posner  r ecent l y wr ot e:  

Judges ar e becomi ng awar e t hat  a comput er  ( and 
r emember  t hat  a moder n cel l  phone i s a comput er )  i s  
not  j ust  anot her  pur se or  addr ess book.  ' [ A] nal ogi z i ng 
comput er s t o ot her  physi cal  obj ect s when appl y i ng 
Four t h Amendment  l aw i s not  an exact  f i t  because 
comput er s hol d so much per sonal  and sensi t i ve 
i nf or mat i on t ouchi ng on many pr i vat e aspect s of  
l i f e.  .  .  .  [ T] her e i s a f ar  gr eat er  pot ent i al  f or  t he 
' i nt er - mi ngl i ng'  of  document s and a consequent  
i nvasi on of  pr i vacy when pol i ce execut e a sear ch f or  
evi dence on a comput er . '  .  .  .  At  t he t ouch of  a 
but t on a cel l  phone sear ch becomes a house sear ch,  and 
t hat  i s not  a sear ch of  a ' cont ai ner '  i n any nor mal  
sense of  t hat  wor d,  t hough a house cont ai ns dat a.  
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¶89 Law enf or cement  needs a val i d except i on t o t he war r ant  

r equi r ement  t o engage i n a war r ant l ess sear ch of  t he cont ent s of  

t he comput er .   The onl y except i on appl i cabl e t o t he comput er  i n 

t he pr esent  case i s consent .   No ot her  Four t h Amendment  

except i on appl i es.   

¶90 Ther ef or e,  when addr essi ng whet her  t he houseguest  had 

act ual  aut hor i t y t o consent  t o a sear ch of  t he comput er  i nsi de 

or  out si de t he home,  t he cour t  must  compl et e a consent  anal ysi s 

speci f i cal l y appl i cabl e t o t he comput er .   The maj or i t y opi ni on 

does so i n vai n,  but  t he concur r ence bel i eves i t  need not  even 

go t hr ough t he mot i ons.    

¶91 I n St at e v.  Car r ol l ,  2010 WI  8,  322 Wi s.  2d 299,  778 

N. W. 2d 1,  t hi s cour t  addr essed whet her  pol i ce coul d sear ch t he 

cont ent s of  a cel l ul ar  t el ephone i nci dent  t o ar r est  af t er  

not i c i ng an i mage on t he scr een t hat  appear ed t o i ncl ude i l l egal  

dr ugs.   Our  cour t  hel d t hat  l aw enf or cement  cannot  sear ch a 

cel l ul ar  t el ephone ( a per sonal  el ect r oni c dev i ce)  wi t hout  a 

                                                                                                                                                             
Uni t ed St at es v.  Fl or es- Lopez,  670 F. 3d 803,  805- 06 ( 7t h Ci r .  
2012)  ( i nt er nal  c i t at i ons omi t t ed) .  

See al so Smal l wood v.  Fl or i da,  2013 WL 1830961,  * 7,  ___ So.  
3d ___ ( Fl a.  2013)  ( " The most  pr i vat e and secr et  per sonal  
i nf or mat i on and dat a i s cont ai ned i n or  accessed t hr ough smal l  
por t abl e el ect r oni c devi ces and,  i ndeed,  many peopl e now st or e 
document s on t hei r  equi pment  .  .  .  t hat ,  t went y year s ago,  wer e 
st or ed and l ocat ed onl y i n home of f i ces,  i n saf es,  or  on home 
comput er s. " ) .  
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war r ant  when t her e i s no i mmedi at e danger  of  t he dat a 

di sappear i ng bef or e a war r ant  can be obt ai ned. 54    

¶92 Thus,  t he concur r ence i gnor es t he est abl i shed 

pr ecedent  of  t hi s cour t ,  whi ch r equi r es l aw enf or cement  t o get  a 

war r ant  t o sear ch a per sonal  el ect r oni c devi ce when no val i d 

except i on t o t he war r ant  r equi r ement  appl i es.   

¶93 The ul t i mat e quest i on i s whet her  t he houseguest  shar ed 

" j oi nt  access or  cont r ol "  of  t he comput er  " f or  most  pur poses. "   

Fr om t he l i mi t ed r ecor d,  al l  we know i s t hat  t he houseguest  was 

per mi t t ed t o use t he def endant ' s comput er  on t he f at ef ul  

af t er noon " because she was bor ed and want ed somet hi ng t o do. "   

The comput er  bel onged sol el y t o t he def endant ,  and t he def endant  

and t he houseguest  di d not  gener al l y shar e common aut hor i t y over  

i t .   We do not  know whet her  t he def endant  pr ovi ded any 

par amet er s on i t s use.    

¶94 The St at e has not  demonst r at ed t hat  t he def endant  

" assumed t he r i sk"  t hat  t he houseguest  who had aut hor i t y t o use 

t he comput er  al so had aut hor i t y t o open ever y s i ngl e f i l e on t he 

comput er ,  i ncl udi ng t hose cont ai ni ng chi l d por nogr aphy,  per sonal  

f i nanci al  r ecor ds,  heal t h i nf or mat i on,  or  ot her  conf i dent i al  

dat a.  

¶95 For  t he same r easons t hat  I  concl ude t hat  t he 

houseguest  di d not  have act ual  aut hor i t y t o consent  t o t he 

                                                 
54 St at e v.  Car r ol l ,  2010 WI  8,  ¶33,  322 Wi s.  2d 299,  778 

N. W. 2d 1 ( c i t i ng Ar kansas v.  Sander s,  442 U. S.  753 ( 1979)  
( Of f i cer s wi t h pr obabl e cause t o bel i eve a sui t case cont ai ned 
cont r aband wer e j ust i f i ed i n sei z i ng t hat  sui t case,  but  t he 
Four t h Amendment  pr ecl uded t hei r  i mmedi at e sear ch of  t he 
sui t case wi t hout  a war r ant . ) ) .  
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sear ch of  t he home,  I  concl ude she al so di d not  have act ual  

aut hor i t y t o consent  t o t he sear ch of  t he cont ent s of  t he 

comput er .   The St at e has f ai l ed t o meet  i t s bur den t o pr ove t hat  

t he houseguest  had act ual  aut hor i t y t o consent  t o a sear ch of  

pr i vat e comput er  dat a.   The St at e di d not  pr ove t hat  t he 

def endant  " assumed t he r i sk"  t hat  t he houseguest  woul d access 

hi s per sonal  f i l es on t he comput er  and i nvi t e t he pol i ce t o j oi n 

her  any mor e t han he woul d assume t he r i sk t hat  she woul d open 

desk dr awer s j ust  because she coul d use t he sur f ace of  t he desk.  

¶96 Thi s cour t ' s  deci s i on t oday di sr egar ds Wi sconsi n and 

Uni t ed St at es Supr eme Cour t  pr ecedent  and r ul i ngs i n ot her  

j ur i sdi ct i ons.    

¶97 For  t he r easons set  f or t h,  I  di ssent .  

¶98 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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