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No. 2011AP203
(L.C. No. 2010CV362)

STATE OF W SCONSI N ) I N SUPREME COURT

Xcel Energy Services, Inc.,
Petitioner-Appellant-Petitioner, Fl LED

v JUL 11, 2013

Labor and Industry Revi ew Comm ssion and John

Snmoczvk Di ane M Frengen
YK, derk of Supreme Court

Respondent s- Respondent s.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
published opinion of the court of appeals® that reversed a
deci sion of the Chippewa County Circuit Court,? which in turn
had affirmed an order of the Labor and Industry Review
Comm ssion (LIRC) awarding worker's conpensation benefits to

John Snoczyk for his permanent total disability that resulted

! Xcel Energy Servs., Inc. v. LIRC, 2012 W App 19, 339
Ws. 2d 413, 810 N W 2d 865.

2 The Honorable James M |saacson presided.
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froma work-related injury during his enploynment by Xcel Energy
Services, Inc. Three issues are presented. First, Xcel clains
that the court of appeals erred when it concluded that the
circuit court was required to dismss Xcel's conplaint for |ack
of conpetency based on Xcel's failure to nane its insurer, ACE
Anmerican Insurance Co., as an "adverse party," pursuant to Ws.
Stat. § 102.23(1)(a) (2011-12).3 Second, Xcel raises two
challenges to the nmerits of LIRC s decision, claimng that: (1)
there was not credible and substantial evidence in the record to
support LIRC s finding that Snobczyk was entitled to permanent
total disability benefits under the odd-lot doctrine; and (2)
LIRC acted without authority or in excess of its powers® when it
awar ded Snoczyk disability benefits after an admnistrative |aw
judge (ALJ) had ordered that further nedical procedures were
required to determne whether Snoczyk was permanently and
totally disabl ed.

12 We conclude that the circuit court had conpetency to
adj udi cate Xcel's conplaint, notwthstanding Xcel's om ssion of
ACE, because ACE was not an "adverse party" for purposes of Ws.
Stat. § 102.23(1)(a). In reaching this conclusion, we reaffirm

our decision in Mller Brewwing Co. v. LIRC (Mller 11), 173

3 All subsequent references to the Wsconsin Statutes are to
the 2011-12 edition unless otherw se indicat ed.

4 Xcel's argument on this point, founded on Ws. Stat.
§ 102.23(1)(e)l1l., anounts to a claimthat LIRC did not have the
authority to decide Snoczyk's claimcontrary to the order of one
of the ALJs. For ease of reference, we refer to Xcel's argunent
on this point as claimng that LIRC "exceeded its authority."
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Ws. 2d 700, 713-18, 495 N.W2d 660 (1993), and conclude that an
"adverse party" under 8§ 102.23(1)(a) is a party "in whose favor”
LIRC s award or order was nmade, or a party "whose interest is in
conflict with the nodification or reversal" of LIRC s order or
award. We also now w thdraw | anguage that creates a definition
of "adverse party" proffered by the court of appeals in Mller

Brewwng Co. v. LIRC (Mller 1), 166 Ws. 2d 830, 842, 480 N W2d

532 (Ct. App. 1992), that is not in accord with our definition.®
13 Additionally, rather than remanding to the court of
appeals to review the nerits of Xcel's conplaint, which the
court of appeals did not review, we affirmLIRC s award in favor
of Snobczyk. First, based on the evidence of record, LIRC s
finding that Snoczyk is entitled to permanent total disability
benefits on an odd-lot basis is supported by credible and
substanti al evidence. Second, Xcel has not denonstrated that
LIRC exceeded its authority in reaching a conclusion that
departed from an ALJ's order in Snoczyk's worker's conpensation
proceedi ng before the Departnent of Wrkforce Devel opnent (DWD).
Therefore, we reverse the decision of the court of appeals and
we remand with instructions to affirm LIRC s decision awarding

permanent total disability benefits to Snoczyk.

> After oral argument, LIRC submitted a letter to this
court, suggesting that we encourage the W rker's Conpensation
Advi sory Council to propose anendnents to Ws. Stat. § 102.23
for the Legislature's consideration, clarifying which parties
are required to be included for judicial review under § 102.23.
To the extent that either the Comm ssion or Legislature conclude
that further clarification of that [|anguage is necessary, we
rest assured that they will proceed accordingly.
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| . BACKGROUND

14 On January 25, 2007, Snoczyk, while enployed by Xcel
as an ironworker, injured his back. After taking a short break
to rest his back, Snoczyk returned to work and finished his
shift.®

15 After experiencing significant pain over the weekend,
Snoczyk returned to work the following Monday and notified his
supervi sor about the back injury. On February 1, 2007, Snoczyk
met wth Dr. Jane Stark, acconpanied by a representative of
Xcel, Scott Crotty. Dr. Stark diagnosed Snoczyk with a back
sprain/strain, which she concluded could reasonably be related
to his work activities.

16 Soon thereafter, Snoczyk began undergoing physical
therapy, but in late February 2007, believing that Dr. Stark's

recommendations were not in his best interest, Snoczyk began

treatment with Dr. Joseph Hebl. Dr. Hebl continued the
recommendation for physical therapy and inposed |ight-duty
restrictions. Soon after Dr. Hebl i nposed |ight-duty

restrictions, Snoczyk was laid off as part of Xcel's seasonal
| ayoffs; however, Snoczyk was never rehired and has not worked
since being laid off in February 2007.

17 Al t hough Snoczyk experienced sone relief during the
course of physical therapy, he returned to Dr. Hebl in May 2007,

and reported that his back pain had worsened. Over the course

® Snoczyk worked four ten-hour days, and the injury occurred
on a Thursday, the end of Snobczyk's work week.

4
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of the next two nonths, Snoczyk reported varying pain levels for
his back, while also reporting new pain radiating dowmn both | egs
to the bottom of his feet. Dr. Hebl suggested that Snoczyk
consider a consultation at the Pain Cdinic of Northwestern
Wsconsin, where he mght obtain nore aggressive treatnent,
including steroid injections or possibly spinal surgery.
Snoczyk expressed sonme concern that such invasive treatnents
m ght exacerbate his condition or create new pain.

18 Not wi t hst andi ng his concerns, Snoczyk visited the Pain
Cinic on July 13, 2007, and net with Dr. Mark Schlingen. Dr.
Schl i ngen recommended further physical therapy, as well as an
epidural steroid injection intended to address Snoczyk's | ower
back pain. Snoczyk received epidural steroid injections on
July 13 and 27, both  of which provided sone relief.
Additionally, Snmoczyk <continued to attend physical therapy
treatments and to practice exercises at hone. Snoczyk al so
continued to neet with Dr. Hebl, who maintained the |ight-duty
work restrictions.

19 In early Septenber 2007, Dr. Hebl suggested that
Snoczyk apply for Social Security Disability benefits, based on
Dr. Hebl's opinion that Snmoczyk would be unable to return to
work, and that he would be unable to pursue any other gainful
enpl oynent . Later that nonth, Snoczyk net with an independent
medi cal examner, Dr. John Dowdl e, at the request of Xcel. Dr .
Dowdl e opined that the work injury in January 2007 exacerbated a

preexi sting spinal condition, and that the treatnents he had



No. 2011AP203

been receiving were "reasonable and necessary. . . . [having]
been done in [an] attenpt to manage his back pain."

110 Dr. Dowdl e suggested that there existed a nunber of
treatnent options for Snoczyk. One was a procedure called a
medi al branch block, which would be intended to tenporarily
decrease Snoczyk's back pain and determ ne whether he m ght be a
candidate for a subsequent procedure, a radiofrequency facet
denervation, which m ght have helped elimnate sonme of his | ower
back pain. Dr. Dowdle also recommended work restrictions: a
20-25 pound maximum lifting [imt, mniml bending and lifting
and avoi ding prolonged single positioning. Additionally, Dr.
Dowdl e assessed a five percent permanent partial disability
rating, and recomended that Snoczyk discontinue physica
t her apy.

111 Srnoczyk returned to Dr. Hebl on October 3, 2007, and
reported worsening neck pain, as well as continuing, persistent
back and leg pain. At that visit, Dr. Hebl renoved Snoczyk from
wor k-availability and reiterated that Snoczyk should continue to
pursue Social Security Disability benefits. Thereafter, Snoczyk
was deened eligible for Social Security disability benefits, as
wel |l as permanent partial disability benefits for five percent
of the body as a whole and tenporary total disability for the
peri od between February and Decenber 2007.

12 During late fall and winter of 2007, Snoczyk conti nued
treatment wth Dr. Schlingen, who discussed Dr. Dowdle's

recommendation for a radiofrequency rhizotonmy procedure wth
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Smoczyk.’ Specifically, Dr. Schlingen noted that the recomended
procedure woul d address back and hip pain, but that it would not
treat Snoczyk's leg pain, which still conprised a significant
portion of his overall pain. Dr. Schlingen noted that because
he could not rule out the facet joints as "being at least a
contributor” to Snoczyk's back and hip pain, "it would be
reasonable to consider a nedial branch blockade to determne if
the facet joints are contributing to this portion of his pain."
Dr. Hebl later concurred with these reconmendati ons.

13 Snoczyk again net with Dr. Hebl in February 2008, and
reiterated his reluctance to wundergo additional procedures,
based on his concern of exacerbating his pain. Based on
Snoczyk's hesitance to undergo further treatnent, Dr. Hebl noted
that Snmoczyk was at the end of healing, and that he had a
permanent disability rating of 20 percent attributable to his
| ower back and leg conditions, as well as three percent

attributable to his neck.

" Although Dr. Schlingen referred to "radiofrequency
rhizotony" and Dr. Dowdle used the term "radiofrequency facet
denervation,” the parties have used the terns interchangeably
t hroughout this litigation. A radi ofrequency facet denervation
refers to a procedure that utilizes bursts of electrical energy
in the radiofrequency range to sever the nerve supply of the
facet joints, which are found on the faces of adjacent
vertebrae. See Stedman's Medical Dictionary 1503 (27th ed.
2000); Taber's Cycl opedic Medical Dictionary 555, 1158 (20th ed.

2005). Simlarly, a radiofrequency rhizotony refers to a
procedure wutilizing electrical energy to sever a spinal nerve
root to relieve pain or reduce spasticity. See Stedman's

Medical Dictionary at 1503, 1610. Hereinafter, we use the term
radi of requency rhizotonmy to refer to that procedure.
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114 During sumrer and fall of 2008, Snoczyk underwent two
separate vocational assessnents, one on his behalf conducted by
Si dney Bauer, and the other on Xcel's behalf, conducted by John
Meltzer. Relying upon Dr. Dowdl e's suggested |limtations, Bauer
concl uded t hat Snoczyk' s only pot enti al occupat i onal
opportunities would be in the service industry, but that
Snoczyk's physical restrictions, his education, and the |limted
| abor market resulted in Snoczyk's being permanently and totally
di sabl ed under the odd-lot doctrine. Simlarly, Bauer concl uded
that Snoczyk was permanently and totally disabled under Dr.
Hebl's opinion as well, based on Dr. Hebl's recomrendation
regardi ng permanent partial disability rating and his suggestion
that Snoczyk woul d be unable to return to gainful enploynent.

115 Xcel's vocational expert, John Meltzer, also proffered
opi nions based on the nedical conclusions of Drs. Dowdle and
Hebl . Based on Dr. Dowdle's opinion, Mltzer concluded that
Snoczyk would have a 60 to 70 percent decrease in earning
capacity, but that with a diligent search, Snoczyk woul d be able
to find suitable Ilight-duty work wthin his honme market.
Conversely, based on Dr. Hebl's opinion, Mltzer concluded that
Snoczyk woul d be permanently and totally disabled for vocati onal
pur poses. Utimtely, Mltzer concluded that Snoczyk could
pursue positions in the service industry, such as sales clerk,
hotel clerk, or security guard.

116 On Decenber 16, 2008, a hearing on Snoczyk's worker's
conpensation claim was held before the W rker's Conpensation
Division of the DWD. After hearing testinony from Snoczyk and

8
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reviewing the record, the ALJ, Enenuoh-Trammell, concluded that
Snoczyk was entitled to tenporary total disability benefits
t hrough February 13, 2008, when Dr. Hebl concluded that Snoczyk
had reached the end of healing. The ALJ declined to award any
permanent partial disability beyond the five percent that Xcel
had conceded based on Dr. Dowdl e's opi nion.

17 Particularly relevant to the dispute now before this
court, ALJ Enenmuoh-Trammell held that Snoczyk's failure to
pursue a nedi al branch bl ockade to determ ne his candidacy for a
radi of requency rhizotony precluded a determ nation on permanent
total disability. Accordingly, the ALJ entered an interlocutory
order that provided that if Snoczyk failed to pursue "further
treatment” within two years of the order, Xcel could seek a
final order on the findings and conclusions at issue.

118 Soon after the ALJ's decision, Snoczyk again visited
Dr. Hebl, who suggested that the radiofrequency rhizotony
referred to by the ALJ was no |onger feasible. This conclusion

was affirmed by Dr. Schlingen, who noted that it was unlikely

that a rhizotony would provide Snoczyk any relief. Based on
t hat concl usi on, Dr. Schlingen expressly noted that he
"recomended against [rhizotony] as a treatnent option," and
I nst ead reconmended occasi onal corticosteroid i nj ections,

physi cal therapy, and exercise as nethods of pain managenent.

19 On August 11, 2009, a second DW hearing was held,
this tinme before ALJ Mary Lynn Endter. After hearing testinony
from Snoczyk and considering the evidence of record, ALJ Endter
concl uded that Snobczyk had a pernmanent partial disability of 60

9
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percent, based on Xcel's vocational expert's opinion, but that
Snoczyk was not entitled to pernmanent total disability benefits.
120 Snoczyk then filed a tinely petition for review with
LI RC, seeking relief from ALJ Endter's decision denying
permanent total disability benefits. In a witten order, LIRC
reviewed the opinions of the nedical and vocational experts, the
testimony of Snoczyk, and the findings and conclusions of the
ALJs who had reviewed Snobczyk's case. LI RC concl uded that,
based on the odd-lot doctrine, Snoczyk had nade a prima facie
case for permanent total disability by show ng that he had been
"injured in an industrial accident and, because of [his] injury,
age, education, and capacity, [he] is wunable to secure any

continuing and gainful enploynent." Snoczyk v. Xcel Energy

Servs., Inc., WC (laim No. 2007-009610, at 8 (LIRC, May 6, 2010)

(citing Balczewski v. DILHR 76 Ws. 2d 487, 251 N W2d 794

(1977)) . Based on that showing, LIRC held that the burden
shifted to Xcel to show that there were jobs available for
Snoczyk, but that Xcel had failed to make such a show ng.

21 In particular, LIRC concluded that the opinion of
Snoczyk's vocational expert, Bauer, was npbre persuasive than
that of Meltzer. Bauer concluded that even if Snoczyk could
conpete for jobs in the service industry notw thstanding his age
and educational background, the physical conponents of those
jobs (e.g., sitting, standing) would not reasonably accommodate
Snoczyk's physical restrictions. Accordingly, LIRC concluded
that as of February 13, 2008 (the date on which Dr. Hebl
concl uded that Snoczyk had reached the end of healing), Snoczyk

10
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was permanently and totally disabled, and that Xcel and its
insurer were required to pay benefits in accordance with that
determ nati on.

22 In response, Xcel filed a summons and conplaint
seeking judicial review of LIRCs decision in the Chippewa
County Circuit Court, contending that LIRC exceeded its
authority because LIRCs conclusion was not supported by
credible and substantial evidence in the record. In response,
LI RC contended first that the circuit court |acked conpetency to
proceed upon Xcel's conplaint and that the conplaint should
therefore be dism ssed. LIRC reasoned that Ws. Stat.
8§ 102.23(1)(a) required Xcel to nanme all adverse parties as
defendants in its conplaint, and that Xcel had failed to nane
its insurer, ACE Additionally, LIRC contended that if the
court concluded that conpetency was not at issue, Xcel had
failed to prove that there was no credible and substantial
evidence to support LIRC s findings. The circuit court rejected
LI RC s conpetency argunent, but otherw se affirnmed LIRC s order
granting Snoczyk permanent total disability benefits.

123 Xcel filed a tinely appeal, based on the sane
argunents it had raised in the circuit court. The court of
appeals, however, declined to reach the nerits of LIRCS
deci si on. See Xcel, 339 Ws. 2d 413, f6. | nstead, the court
concluded that ACE was an "adverse party" under Ws. Stat.
8§ 102.23(1)(a), relying wupon the court of appeals’ br oad
statenment in Mller 1, 166 Ws. 2d at 842, that an "'adverse
party' . . . includes any party bound by [LIRC s] order or award

11
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granting or denying conpensation to the claimnt." On that
basis, the court of appeals affirmed the circuit court's order
affirmng LIRC, and remanded with instructions to dismss Xcel's
conpl ai nt. Xcel, 339 Ws. 2d 413, f914. Xcel then filed a
tinmely petition for reviewin this court, which we granted.
1. STANDARD OF REVI EW

24 Xcel first argues that the court of appeals erred in
directing the circuit court to dismss Xcel's conplaint for |ack
of conpetency to proceed due to ACE not being nanmed as an
"adverse party" under Ws. Stat. 8§ 102.23(1)(a). Wet her the
circuit court possessed conpetency to adjudicate the conplaint
is a question of law that we review independently of the court

of appeals and the circuit court. See MlIller Il, 173 Ws. 2d at

711. Simlarly, determning whether ACE was an "adverse party"
under 8§ 102.23(1)(a), requires us to interpret the statutory
meaning of that term which presents a question of |aw for our

i ndependent review. Cnty. of Dane v. LIRC, 2009 W 9, 114, 315

Ws. 2d 293, 759 N.W2d 571.

25 Next, Xcel argues that, if we reach the nerits of
LI RC s decision, we should set aside LIRC s order because: (D)
there was not credible and substantial evidence to support a
finding that Snoczyk reasonably refused to undergo the nedical
procedures suggested by the first ALJ; and (2) LIRC exceeded its
authority by awarding Snoczyk benefits contrary to the first
ALJ's order suggesting that Snobczyk undergo a radiofrequency
rhi zotony before benefits could be determ ned. Wth regard to
LIRC s findings of fact, we will uphold those findings if there

12
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is "credible and substantial evidence in the record on which
reasonable persons could rely to mke the sanme findings."

deBoer Transp., Inc. v. Swenson, 2011 W 64, 930, 335 Ws. 2d

599, 804 N.W2d 658 (quoting Begel v. LIRC, 2001 W App 134, 15,

246 Ws. 2d 345, 631 N W2d 220 (internal quotation marks
omtted)). The question of whether LIRC exceeded its authority
is a question of law, and we owe no deference to an agency's

determ nation of the scope of its powers. See Ws.'s Envtl.

Decade, Inc. v. Pub. Serv. Commin, 81 Ws. 2d 344, 351, 260

N.W2d 712 (1978).
[11. DI SCUSSI ON

A.  "Adverse Party" Requirenent Under Ws. Stat. § 102.23(1)(a)

26 The court of appeals concluded that Xcel's failure to
name ACE as a defendant in the conplaint deprived the circuit
court of conpetency to proceed because ACE was an "adverse
party" required to be nanmed under Ws. Stat. § 102.23(1)(a).
The court of appeals relied upon a definition of "adverse party"
in Mller 1, 166 Ws. 2d at 841-42, that provided that an
adverse party is any party "bound by the Comm ssion's order or
award granting . . . conpensation to the claimant.” See id. In
Mller 11, we declined to address that definition fromMller |
and instead relied upon the established definition of "adverse
party," based on prior decisions of this court discussing the
term as well as Black's Law D ctionary. To address the
guestion presented, we nust interpret the term "adverse party"

under 8§ 102.23(1)(a). But first, to provide context to the

13
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meaning of LIRC s conpetency challenge, we begin with a brief
di scussi on of conpetency.
1. Conpetency
127 Conpetency refers to a "circuit court's ability to
exercise the subject matter jurisdiction vested in it" by
Article VI, Section 8 of the Wsconsin Constitution.® Vill. of

Trenpealeau v. Mkrut, 2004 W 79, 99, 273 Ws. 2d 76, 681

N. W2d 190 (enphasis added). That section provides that circuit
courts have jurisdiction to hear "all matters civil and crim nal
within this state.” Ws. Const. art. VII, § 8. Gven this
broad constitutional grant of subject matter jurisdiction to the
circuit courts, we have recognized that "no circuit court is
W t hout subject matter jurisdiction to entertain actions of any

nat ure what soever." Vill. of Trenpeal eau, 273 Ws. 2d 76, {8

(quoting Mieller v. Brunn, 105 Ws. 2d 171, 176, 313 N.W2d 790

(1982) (internal quotation marks omtted)). That is, because
subject matter jurisdiction is conferred on the courts by the
constitution, it cannot be revoked by statute. See id.

28 Although a <circuit court nmay not be deprived of
jurisdiction by operation of a statute, a circuit court may | ack

conpetency to render a valid order or judgnent when the parties

8 In some older cases, the «concept of «circuit court
conpetency was often discussed as coextensive with the court's
subject matter jurisdiction, but recent cases nake clear that
the two concepts are distinct and that it is conpetency, not
subject matter jurisdiction, that may be |acking where statutory
prerequisites are not followed. See Vill. of Trenpealeau v.

M krut, 2004 W 79, 918-9, 273 Ws. 2d 76, 681 N.W2d 190.

14
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seeking judicial review fail to neet certain statutory
requirenents. See id., ¢99. Not every failure to conply wth
statutory requirenents wll deprive the court of conpetency,
however. "Only when the failure to abide by a statutory nmandate

is 'central to the statutory schenme' of which it is a part wll
the circuit court's conpetency to proceed be inplicated."” See

id., 910 (quoting State v. Bollig, 222 Ws. 2d 558, 567-68, 587

N.W2d 908 (Ct. App. 1998)).

129 When a party seeks judicial review of an order or
award by LIRC granting or denying worker's conpensation
benefits, Ws. St at . 8§ 102.23(1)(a) defines the exclusive
statutory schenme by which the party may file a sumons and

conplaint in the circuit court. See Mller 11, 173 Ws. 2d at

706. As discussed in greater detail below, we have |ong
recogni zed that conpliance with 8 102.23(1)(a)'s "adverse party"
requirenent is central to the statutory schene of |judicial
review of LIRC s worker's conpensation decisions. See id.;

accord Brandt v. LIRC, 166 Ws. 2d 623, 626, 480 N W2d 494

(1992): Holley v. DILHR 39 Ws. 2d 260, 264, 158 N W2d 910

(1968) . Accordingly, failure to nane an adverse party as a
def endant under 8§ 102.23(1)(a) deprives the circuit court of
conpetency and requires dism ssal of the conplaint. Mller 1I1,
173 Ws. 2d at 706. W turn now to the interpretation of
"adverse party" under 8§ 102.23(1)(a) to determ ne whether ACE
was an adverse party required to have been naned as a defendant

in Xcel's conplaint.

15
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2. Ws. Stat. § 102.23(1)(a)'s "adverse party"
130 Qur interpretation of "adverse party" under Ws. Stat.

§ 102.23(1)(a) begins with the language of the statute.® Ws.

| ndus. Energy Group, Inc. v. Pub. Serv. Commin, 2012 W 89, {15,

342 Ws. 2d 576, 819 NwW2d 240. "If the neaning of the statute

is plain, we ordinarily stop the inquiry." State ex rel. Kalal

v. Crcuit Court for Dane Cnty., 2004 W 58, 945, 271 Ws. 2d

633, 681 N.W2d 110. Wen exam ning plain nmeaning, we give the
statutory |anguage "its common, ordinary, and accepted neaning,
except that technical or specially-defined words or phrases are
given their technical or special definitional neaning." Id.
"In determining the ordinary neaning of undefined words, '[we
may consult a dictionary to aid in statutory construction.'"

Cnty. of Dane, 315 Ws. 2d 293, 923 (quoting Spiegelberg v.

State, 2006 W 75, 919, 291 Ws. 2d 601, 717 N.W2d 641). Al so,
when we engage in statutory interpretation, "we are assisted by
prior decisions that have examned the relevant statutes.”

State v. Soto, 2012 W 93, 20, 343 Ws. 2d 43, 817 N.W2d 848.

® Wsconsin Stat. § 102.23(1)(a) provides, in relevant part:

Wthin 30 days after the date of an order or award
made by the comm ssion either originally or after the
filing of a petition for review wth the departnent
under s. 102.18 any party aggrieved thereby my by
serving a conplaint as provided in par. (b) and filing
the sumons and conplaint with the clerk of the
circuit court commence, in circuit court, an action
agai nst the comm ssion for the review of the order or
award, in which action the adverse party shall al so be
made a defendant. (Enphasis added.)

16
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131 "Adverse party" is not defined under Ws. Stat.
8§ 102.23(1)(a), although the |anguage of that section governing
judicial review of worker's conpensation clains has existed
relatively unchanged since 1911. Conpare § 102.23(1)(a) wth
Ws. Stat. 8§ 2394-19 (1911). See al so Hammond- Chandl er Lunber

Co. v. Indus. Commn of Ws., 163 Ws. 596, 602, 158 N W 292

(1916). Simlar to the | anguage currently used in
8§ 102.23(1)(a), the earliest phrasing of the relevant provision
stated that a party aggrieved by an order or award of the
I ndustrial Commssion (LIRC s predecessor) could comence an
action in circuit court "against the [comm ssion] for the review

of such award, in which action the adverse party shall also be

made defendant."” § 2394-19 (1911) (enphasis added).

132 A dictionary definition from around the time the
statutory |anguage was adopted provides a commopn and accepted
understanding of the term "adverse." The Webster's New
International Dictionary defines "adverse" as "(1) [a]cting
against, or in a contrary direction; opposed; antagonistic;

(2) [i]n hostile opposition to one's interest; . . . (5)
Law. Having opposing interests; having interests for the

preservation of which opposition is essential." Webster's New

International Dictionary 38 (2d ed. 1934). Not ably, our early

interpretations of the term "adverse party,” as used in Ws.
Stat. § 2394-19 (1915), conport with the dictionary definition

of the term "adverse." For exanple, in Hamond-Chandler, 163

Ws. at 602, we held that the term "adverse party," in the
context of the statute allowi ng an "aggrieved" party to bring an

17



No. 2011AP203

action for judicial review of a worker's conpensation order, was
intended to refer to "the persons interested in supporting the
award," or, simlarly, "the one in whose favor the award was
made. "

133 The following year we reaffirmed our earlier
interpretation of the term "adverse party" in Gough .

| ndustrial Comm ssion of Wsconsin, 165 Ws. 632, 633, 162 N. W

434 (1917), in which a deceased nman's wife and nother both
clainmed worker's conpensation benefits for the nman's death.
After the Industrial Comm ssion awarded benefits to the nother,
the wfe commenced an action for judicial review but nanmed only
the Comm ssion and the man's enployer—but not the nother—n
the conpl aint. Id. This court held that the nother was an
"adverse party" required to be naned under the statute,
recogni zing that to decide the case in favor of the wfe "would

necessarily require the setting aside of the award in favor of

the nother . . . . The rights, if any, therefore, of the w dow
woul d necessarily be adverse to those of the nother." Id. at
635-36.

134 Accordingly, the requirenent of namng an adverse
party as a defendant under Ws. Stat. § 102.23(1)(a) has |long
been interpreted to nean that the party seeking judicial review
of LIRC s decision nust, in addition to namng LIRC, nane the
party "in whose favor" LIRC decided the case. Thi s
interpretation adheres to the comon, ordinary, accepted neaning
of the term and also conports with Black's Law Dictionary's
definition of "adverse party," as we recognized in Brandt, 166
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Ws. 2d at 630-31. Under that definition, an adverse party
i ncludes "every party whose interest in relation to the judgnent
or decree appealed fromis in conflict with the nodification or
reversal sought by the appeal."” 1d. (internal quotation marks
omtted).

135 Furthernore, LIRC has adopted the "in favor of"

definition of "adverse party" in its regulation governing
judicial review of worker's conpensation actions. Ws. Admn.
Code § LIRC 3.05. Simlar to the provisions of Ws. Stat.

8§ 102.23(1)(a), the regulation provides that "[t]he action [for
judicial review] shall be commenced against [LIRC], and the
party in whose favor the order or award was nmade shall also be
made a defendant.” 1d.

136 The recognized definitions of "adverse party" al
express a comon conception of adversity, which is evident in
the context of the statutory [|anguage of Ws. St at .
8§ 102.23(1)(a). Under that section, the party enpowered to
bring a conplaint is the party "aggrieved" by LIRC s decision

and that party becones the plaintiff in the <circuit court

action. See § 102.23(1)(a); see also Hammond-Chandl er, 163 Ws.

at 599 ("Only a party aggrieved by a judgnent can appeal

t herefrom Where the party appealing is not in any way
aggri eved, the appeal shoul d be dismssed." (Ctations
omtted.)). The "aggrieved party,"” or plaintiff, is then
required to nanme the "adverse party" as a "defendant" in the
conpl ai nt. See § 102.23(1)(a). Based on accepted dictionary
definitions of the term "adverse,” i.e., "having opposing
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interests,” for the term "adverse party" to nmake sense in the
context of an "aggrieved party" and "defendant," the "adverse
party" that nust be naned as a defendant nust be a party that
was not aggrieved by LIRC s order or award on the issue raised
by the conpl ai nant .

137 Wth this understanding of "adverse party,” we turn to
the MIler case.' As denonstrated below, we conclude that the
court of appeals in MIller | erroneously expanded the neaning of
the term "adverse party" when it stated that, for purposes of
Ws. Stat. 8§ 102.23(1)(a), the term "includes any party bound by
[LIRC s] order or award granting or denying conpensation to the
claimant." Mller |, 166 Ws. 2d at 842.

138 The MIller case involved an action brought by Mller
Brewing and one of its insurers, National Union Fire Insurance,
seeking judicial review of LIRC s worker's conpensation award

for one of Mller's enployees. See Mller 11, 173 Ws. 2d at

704. In the LIRC proceeding, LIRC had dismssed another
insurer, Twin Cty Fire Insurance, based on the date of the
enpl oyee's injury and the different tine periods for which the
two insurers had provided MIler coverage. [|d. at 704-05.

139 In Mller, the date of injury was highly relevant
because, if the enployee was deened to have been injured at an

earlier date (the date on which the enployee first suffered a

10w use the designation "MIler" to discuss the background
facts of the case, whereas we rely on the "MIller 1" and "M ler
I'I" designations when discussing the respective holdings in the
court of appeals and this court.
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wage |oss), National Union would have been |iable; conversely,
if the enployee was deened to have been injured at a |later date
(the date enploynent was termnated), then Twin Gty would have
been |iable. See id. at 708-09. The Department of Industry,
Labor, and Human Relations (D LHR) had first concluded that the
date of injury was the later date, but when LIRC decided the
case, it concluded that the date of injury was the earlier date.
See id. Based on that conclusion, LIRC dismssed Twn City
because the injury had occurred outside of Twin City's coverage
period. See id.

140 When MIller and National Union filed a conplaint
seeking review of LIRC s decision, they did not name Twn Cty
as a defendant in the proceeding, and the <circuit court
concluded that the failure to name Twin Cty deprived the court
of conpetency. See id. at 709-11. The court of appeals
affirmed the dismssal for |ack of conpetency, but relied upon a
broader conception of "adverse party": "any party bound by
[LIRC s] order or award granting or denying conpensation to the
claimant." Mller |, 166 Ws. 2d at 842.

41 On review, we reaffirnmed our |ongstanding definition
of "adverse party" under Ws. St at . 8 102.23(1) (a), and
recogni zed two different phrasings of that definition, both of
whi ch supported the conclusion that Twin Cty was an adverse
party whose absence deprived the circuit court of conpetency.

See MIller I, 173 Ws. 2d at 715-18. W first reaffirmed the

| ongstandi ng definition of "adverse party" that we had devel oped

in Hanmmond- Chandl er, 163 Ws. at 602, and which LIRC had
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incorporated into Ws. Admn. Code 8§ LIRC 3.05, that an adverse
party is a party "in whose favor the order or award was nmade."

See MIller 11, 173 Ws. 2d at 713-17. W also reaffirmed the

Bl ack's Law Dictionary definition that we had adopted in Brandt,
166 Ws. 2d at 630-31, that "adverse party"” includes "every
party whose interest in relation to the judgnent or decree
appealed fromis in conflict with the nodification or reversa

sought by [the action for judicial review." See MIller 11, 173

Ws. 2d at 714-17 (internal quotation marks omtted).

42 Additionally, MIller and National Union encouraged us
to adhere to another definition of "adverse party," including
any party "whose interests were adverse to the appellant during
the adm nistrative proceedings."” Id. at 715-718. However, we
declined to adopt that definition, and cautioned that there are
instances in which a party's position in the admnistrative
proceeding 1s not determnative of adversity upon judicial
review. See id. at 718-23.

143 Furthernore, and nost notable for present purposes, in
Mller Il we also declined to address the definition relied on
by the court of appeals in Mller |, 166 Ws. 2d at 842.
I nstead, we concluded that the existing definitions properly
di sposed of the question of which parties were adverse for

purposes of Ws. Stat. § 102.23(1)(a). See Mller 11, 173

Ws. 2d at 716 n. 8.
44 LIRC now enbraces the definition adopted by the court
of appeals in Mller |, and urges us to expand upon the

established definition that we reaffirmed in Mller 11 to

22



No. 2011AP203

i ncorporate the court of appeals' broad definition. However, we
decline to expand the definition of "adverse party" to include
"any party bound by [LIRC s] order or award granting or denying
conpensation,” see id., and take this opportunity to reaffirm

our adherence to the longstanding definition that we relied upon

in Mller 11.1% Moreover, we conclude that a definition
proffered by the court of appeals in Mller | is erroneous, and
we hereby w thdraw the |anguage from Mller | stating that "any

party bound by [LIRCs] order or award granting or denying
conpensati on” IS an "adverse party" under Ws. St at.

8§ 102.23(1)(a). See MIller I, 166 Ws. 2d at 842. In so doing,

we reaffirm our adherence to the established definition of
"adverse party," as stated in Mller Il, 173 Ws. 2d at 716-19.
145 Under our established definition, Xcel's insurer, ACE,
was not an adverse party required to be named under Ws. Stat.
8§ 102.23(1)(a). First, there is no suggestion that LIRC s award
was "in favor" of ACE, as we have interpreted that term  See
id. at 713-14; see also Ws. Admn. Code § LIRC 3.05. Second,
Xcel's action in circuit court did not seek to reverse or nodify

LIRC s decision in any way that would have conflicted with ACE s

1w take this opportunity to clarify the equival ence of
the two phrasings of the "adverse party" definition discussed in
Mller 11; that is, (1) a party "in whose favor an award has
been made" and (2) a party "whose interest is in conflict with
the nodification" of LIRC s order sought by the conplainant.
Mller 11, 173 Ws. 2d at 716. As discussed above, both
phrasings pit the party "aggrieved" by LIRC s order against a
party who was not "aggrieved" by the order (or at [|east that
portion chall enged by the aggrieved party).

23



No. 2011AP203

interests. Rather, the nodification Xcel sought was intended to
reduce its exposure to liability for Snoczyk's permanent tota
disability benefits, and although the ternms of the insurance
contract between Xcel and ACE are not before this court, logic
suggests that the downward nodifications Xcel sought would
correspond to the interests of ACE Moreover, in contrast with
the MIller case, there is no suggestion that there is any
coverage dispute with another insurer that would have provided
coverage during a different coverage period, and even if there
were, LIRC s award was not in favor of such other insurer such
that the insurer would have an interest in upholding LIRC s
deci si on.

46 Accordingly, we conclude that, under Ws. St at .
§ 102.23(1)(a), ACE was not adverse to Xcel; and therefore,
ACE's absence from Xcel's conplaint did not deprive the circuit
court of conpetency to proceed to the nerits. Accordi ngly, we
reverse the court of appeals' decision.

B. Xcel's Conpl ai nt

47 Having concluded that the circuit court had conpetency
to decide Xcel's conplaint, we turn to the nerits of that
conplaint, which alleges that: (1) LIRC s order should be set
asi de because it was not supported by credible and substantia
evidence in the record; and (2) LIRC exceeded its authority by
awarding Snoczyk permanent and total disability benefits,
because LIRC did not give proper deference to the first ALJ' s
order suggesting a radiofrequency rhizotony. Xcel's first
argunent raises a question of whether LIRC s factual findings
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were supported by the record, while the second raises a question
of law regarding the scope of LIRC s authority. We address
t hese cl ains separately.
1. Credible and substantial evidence

148 Xcel argues that there was not credible and
substantial evidence in the record to denonstrate that Snoczyk
reasonably refused to undergo a radi ofrequency rhizotony. "The
reasonabl eness of an enployee's neglect or refusal to submt to
treatnent is a question of fact" for LIRC s determnation.

Klein Indus. Salvage v. D HR 80 Ws. 2d 457, 461, 259 N W2d

124 (1977). It is well established that on review, we wll
uphold LIRC s findings of fact, provided there is credible and
substantial evidence in the record on which reasonabl e persons

could rely in reaching the sanme findings. See deBoer Transp.,

335 Ws. 2d 599, 130. Credible and substantial evidence is that
which is "sufficient to exclude speculation or conjecture.”

Bunpas v. DILHR, 95 Ws. 2d 334, 343, 290 N.W2d 504 (1980).

Moreover, Ws. Stat. § 102.23(6) provides that where LIRC s
order or award depends on a finding by LIRC, "the court shall
not substitute its judgnent for that of the comm ssion as to the
weight or credibility of the evidence on any finding of fact."

See also M I waukee Synphony Orchestra, Inc. v. DOR 2010 W 33,

131, 324 Ws. 2d 68, 781 NW2d 674 ("[T]he weight and
credibility of +the wevidence are for the agency, not the

reviewing court, to determne." (quoting Hilton v. DNR 2006 W

84, 9125, 293 Ws. 2d 1, 717 N.W2d 166 (internal quotation marks
omtted)). The burden of showing that LIRC s decision was not

25



No. 2011AP203

supported by credible and substantial evidence is on the party

seeking to set aside LIRC s findings and order. See Bretl wv.

LIRC, 204 Ws. 2d 93, 99, 553 NW2d 550 (Ct. App. 1996).

149 In concluding that Snoczyk was entitled to benefits
for permanent total disability, LIRC relied on the odd-Iot
doctrine that provides that "sone injured workers should be
characterized as permanently, totally disabled even though they

are still capable of earning occasional incone." Beecher v.

LIRC, 2004 W 88, 12, 273 Ws. 2d 136, 682 N.W2d 29. Under the
odd-1 ot doctrine, a worker's conpensation claimant is required
to make a prina facie showng "that he has been injured in an
i ndustrial accident and, because of his injury, age, education
and capacity, he is unable to secure any continuing and gainfu

enpl oynent . " Id., 13 (quoting Balczewski, 76 Ws. 2d at 495).

When the claimant makes a prima facie show ng, the burden shifts
to the enployer to show that the claimnt is enployable and that
jobs do exist for the injured claimant. Id.

50 In its witten decision in this case, LIRC set forth
the elenents of a prima facie case under the odd-lot doctrine
and then applied its findings to that law. Relevant to its odd-
| ot analysis, LIRC relied on the opinions of the experts in this
case, nanely those of Dr. Dowdle and Sidney Bauer, Snpbczyk's
vocational expert. In doing so, LIRC explicitly determ ned that
Bauer's opinion was nore persuasive than Xcel's vocational
expert, John Meltzer. LIRC noted in its decision that Bauer
provi ded per suasi ve reasons why Mel t zer's enpl oynent
recommendations were not feasible in Iight of Snoczyk's physi cal
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restrictions and the reasonable |ikelihood that Snoczyk woul d be
able to conpete in the |local |abor market, based on his
education and experience.

151 Bauer's report on Snoczyk's vocational opportunities
is in the record, as are the reports of Meltzer and Drs. Stark,
Dowdl e, Hebl, and Schlingen, upon which the vocational experts
reports were Dbased. Accordingly, there 1is «credible and
substantial evidence in the record to support LIRC s finding
that Snoczyk is permanently totally disabled under the odd-I ot
doctri ne.

152 The credibility of the doctors' opinions is a matter
entrusted to LIRC, and we wll not speculate as to how LIRC
reached the findings that it did. LI RC s decision noted that
Dr. Schlinmgen <changed his recomendation regarding further
treatnent, and on that basis, LIRC declined to draw any adverse
i nference about Snoczyk's decision not to seek a radiofrequency
r hi zot ony. It is not LIRCs role to evaluate every individua
prem se upon which an expert's opinion is based, nor is it the
role of the courts to verify that LIRC s decision gave the
proper weight to experts' internediate conclusions. Rat her ,
LIRCs role is to mke findings supported by credible and
substantial evidence in the record. Simlarly, our role is to
exam ne the record to ensure that evidence of record supports
the findings LIRC actually reached, not to reevaluate the weight
and credibility of every piece of evidence upon which LIRC
relied. We therefore decline to independently eval uate whet her
Snoczyk shoul d have undergone further nedical procedures.
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153 Moreover, Xcel's specific factual argunent, that there
is not credible and substantial evidence in the record that
Snoczyk "reasonably refused nedical treatnent,” anpbunts to a
challenge to the doctors' nedical opinions regarding the proper
course of treatnment for Snoczyk, rather than a challenge to
LI RC s findings. Drs. Hebl and Schlingen considered the option
of a rhizotony, but ultimately concluded that the procedure no
| onger presented a feasible option for treating Snoczyk's pain
at the time of LIRC s review The record includes nultiple
references to the progression of Snoczyk's condition, including
the doctors' statements recognizing the dimnished |ikelihood
that certain treatnents, such as a radiofrequency rhizotony,
woul d have any | asting effect on Snoczyk's pain.

154 We therefore conclude that there is <credible and
substantial evidence in the record on which a reasonabl e person
could rely to reach LIRC s finding that Snoczyk was not required
to undergo a rhizotony before being found permanently and
totally di sabl ed.

2. LIRC s authority

155 Xcel's acting without authority argunment is related to
its first argunent, that LIRC s decision is not supported by
credible and substantial evidence, because when a decision by
LIRC is not supported by credible and substantial evidence, the

decision is in excess of LIRC s authority. See M & M Realty

Co. v. Indus. Commin, 267 Ws. 52, 57, 64 N W2d 413 (1954).

Mor eover, as discussed in greater det ai | bel ow, Xcel's
suggesti on t hat LIRC was bound by t he first ALJ' s
28
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recommendation, in effect, suggests that there was not credible
and substantial evidence in the record for LIRC to neke a
different finding than the ALJ. Al though the two argunents are
separate, the governing principles overl ap.

156 When a party to a worker's conpensation proceeding
seeks review of an ALJ's finding or order, LIRC is not bound by
the ALJ's decision, and may "affirm reverse, set aside or
nodi fy the findings or order in whole or in part, or direct the
taking of additional evi dence. " Ws. Stat. § 102.18(3).
Moreover, when we review an award or denial of worker's
conpensation benefits, we review the decision of LIRC rather
than the decisions of the ALJs, the circuit court, or the court

of appeals. See Cnty. of Dane, 315 Ws. 2d 293, 114,

Transanerica Ins. Co. v. DILHR 54 Ws. 2d 272, 281, 195 N W2d

656 (1972) ("The findings before us for review are those of the
depart nent, not those earlier made by the examner.").
Fur t her nor e, we have recogni zed t hat "[u] nrevi ened
adm ni strative | aw judge decisions regarding Chapter 102 are not

bi nding on the Comm ssion,” Theuer v. LIRC 2001 W 26, 113, 242

Ws. 2d 29, 624 NW2d 110. Simlarly, an ALJ's failure to nmake
a finding on a particular issue also does not bind LIRC, and the
lack of a finding will not preclude a decision by LIRC on that

matter. See Wrsch v. DILHR 46 Ws. 2d 504, 509, 175 N W2d

201 (1970).

157 Xcel's argunent that LIRC exceeded its authority when
it issued an order that "conflicted wth the un-appealed
hol di ng" of the first ALJ reduces to a claimthat LIRC was bound
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by the ALJ's order, and that LIRC was not enpowered to decide
the issue of permanent total disability before Snoczyk obtained
a radiofrequency rhizotony. Not only does this argunent
di sregard the non-binding effect of ALJs' findings on LIRCSs
deci si ons, but it also ignores LIRCs express statutory
authority over Snoczyk's tinely appeal from the second ALJ's
order denying permanent and total disability benefits. See Ws.

Stat. 8§ 102.18(3); see also Davis v. Indus. Commn, 22 Ws. 2d

674, 678-79, 126 N.W2d 611 (1964) ("W are required to assune,
unless there is affirmative proof to the contrary, that the
comm ssion acted regularly as to all matters and pursuant to the
rules of Ilaw and proper procedures in its determnation.")
(internal quotation marks and citation omtted).

158 Therefore, we conclude that LIRC did not exceed its
authority when it decided Snoczyk's claim for permanent total
disability wthout requiring him to wundergo further nedical
procedures as suggested by the first ALJ. In reaching its
conclusion, LIRC addressed both ALJs' findings and determ ned
that the facts of record conpelled a different result. This was
proper under the statutes governing LIRCs review, as well as
our cases discussing LIRC s discretion over ALJs' findings and
conclusions. Accordingly, we affirmLIRC s award for Snoczyk.

V.  CONCLUSI ON

159 We conclude that the circuit court had conpetency to
adj udi cate Xcel's conplaint, notw thstanding Xcel's om ssion of
ACE, because ACE was not an "adverse party" for purposes of Ws.
Stat. § 102.23(1)(a). In reaching this conclusion, we reaffirm
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our decision in Mller 11, 173 Ws. 2d at 713-18, and concl ude
that an "adverse party" wunder 8 102.23(1)(a) is a party "in
whose favor" LIRC s award or order was made, or a party "whose
interest is in conflict with the nodification or reversal" of
LIRC s order or award. W also now wthdraw |anguage that
creates a definition of "adverse party" proffered by the court
of appeals in Mller |, 166 Ws. 2d at 842, which is not in
accord with our definition.

160 Additionally, rather than remanding to the court of
appeals to review the nerits of Xcel's conplaint, which the
court of appeals did not review, we affirmLIRC s award in favor
of Snobczyk. First, based on the evidence of record, LIRC s
finding that Snoczyk is entitled to permanent total disability
benefits on an odd-lot basis is supported by credible and
substantial evidence. Second, Xcel has not denonstrated that
LIRC exceeded its authority in reaching a conclusion that
departed from an ALJ's order in Snoczyk's worker's conpensation
proceedi ng before the DWD. Therefore, we reverse the decision
of the court of appeals and we remand wth instructions to
affirm LIRCs decision awarding permanent total disability
benefits to Snoczyk.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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61 SH RLEY S. ABRAHAMSON, C. J. (concurring). Al t hough
| do not join the mmjority opinion, | agree that the circuit

court can adjudicate Xcel's conplaint even though ACE was not a

named party. | also agree that LIRC s decision and order should
be affirnmed on the nerits. | wite separately to express two
concerns.

I
62 One concern is that the majority opinion repeatedly
and incorrectly paraphrases Article WVII, Section 8 of the
W sconsin Constitution without fully and accurately stating its

terms. The mpjority opinion states as foll ows:

. Article VII, Section 8 "provides that circuit courts
have jurisdiction to hear 'all mtters civil and
criminal within this state.'” Majority op., 27.

. "[We have recognized that [according to Article VII,

Section 8] 'no circuit court is wthout subject matter
jurisdiction to entertain actions of any nature
what soever.'" Mjority op., 127.

. "[ B] ecause subject matter jurisdiction is conferred on
the courts by the constitution, it cannot be revoked
by statute.”™ Mijority op., 127.

. "Although a circuit court may not be deprived of
jurisdiction by operation of a statute, a circuit
court may |lack conpetency [to render certain
judgments]. . . ." Mjority op., 128.

63 In contrast, the Wsconsin Constitution, Article VII,

Section 8, provides as follows: "Except as otherw se provided
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by law, the circuit court shall have original jurisdiction in
all mtters civil and crimnal wthin this state and such
appellate jurisdiction in the circuit as the legislature may
prescri be by | aw' (enphasis added).

164 For a full di scussion of the inport of this
constitutional provision, which gets lost in the mjority

opinion's paraphrasing and in various discussions of subject

matter jurisdiction and conpetency, see Eberhardy v. Circuit

Court for Wod Cnty., 102 Ws. 2d 539, 547-553, 307 N W2d 881

(1981).
65 Msstating this constitutional provision has, in ny

opinion, led to a confusing body of |law on the neaning and use

of the concepts  of "subj ect matt er jurisdiction” and
"conpetency. " This confusion has taken on a life of its own
over the years and shows no sign of abating. See Shopper

Advertiser, Inc. v. DOR 117 Ws. 2d 223, 236-40, 344 N.W2d 115

(1984) (Abrahanson, J., concurring in part & dissenting in
part).
I

166 My second concern is that the nmajority opinion
perpetuates uncertainty in the |aw. Plaintiffs are going to be
uncertain regarding whomto nane as "adverse parties" under Ws.
Stat. § 102.23. A sinple error may cause plaintiffs to be
t hrown out of court.

67 LIRC asked the court to adopt broad |anguage from

Mller 1. This would have thrown the plaintiff in the present
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case out of court but mght have brought nore certainty to the
law. The majority opinionis unwilling to do so.

168 Instead, the majority opinion withdraws the foll ow ng
| anguage from Mller 1:* "any party bound by [LIRC s] order or
award granting or denying conpensation is an 'adverse party.'"
Majority op., Y44. Thus, the majority opinion acconplishes what
the MIler 112 court was unwilling to do.

169 A goal in interpreting the text of Ws. Stat. 8§ 102.23
is to create certainty for the parties. Under the statute, a
conplaint against LIRC for review of its order or award—+n

whi ch the adverse party is also to be nade a defendant—+s filed

in circuit court and served upon a conm ssioner or agent

authorized by the conm ssion to accept service. Such service
constitutes conplete service on all parties. Ws. Stat.
§ 102.23(1)(b). The commission then mails one copy to each

ot her def endant .

170 No plaintiff should |ose his, her, or its day in court
by failing to name a party as a defendant or namng the wong
party as a defendant wunder Ws. Stat. § 102.23. Plaintiffs
should not be defeated in their redress of grievances by a
confusing maze of statutes and judicial opinions instructing
t hem whom to nane as a defendant for review of a LIRC order or

awar d.

L' Mller Brewing Co. v. LIRC (Mller 1), 166 Ws. 2d 830,
842, 480 N.W2d 532 (Ct. App. 1992).

2MIller Brewing Co. v. LIRC (Mller I1), 173 Ws. 2d 700,
704, 495 N.W2d 660 (1993).
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171 | therefore unequivocally and firmy reconmend, as the
Assi stant Attorney General requested of the court, that the
Wor ker's Conpensation Advisory Council review this decision and
propose to the legislature revisions to Ws. Stat. § 102.23 to
clarify who nust be included as a party in judicial review
governed by Ws. Stat. § 102.03.3

172 The Wsconsin Wrker's Conpensation Advisory Council
was created in 1975 to advise on policy matters concerning the
devel opment and administration of the workers' conpensation |aw.*
The Council is conposed of five managenent, five I|abor, and
three non-voting insurance nmenbers appointed by the secretary of
the Departnment of W rkforce Developnment and is chaired by a
depart ment enpl oyee. "The Council provides a vehicle for |abor
and nmanagenent representatives to play a direct role in
recommendi ng changes in the workers' conpensation law to the
| egi sl ature."®

173 Until the Wsconsin Wrker's Conpensation Advisory
Council and the legislature act, to avoid confusion | propose
t hat LI RC consi der adopting the practice of provi di ng
information with its order or award instructing the parties
about who is to be nanmed as an "adverse party" in subsequent

revi ew. "When an agency appends a notice to its decision and

3 Letter dated Jan. 16, 2013, on file with the court. See
majority op., Y2 n.5.

* Ws. Stat. § 102.14(2).

5 17 Thomas M Doner & Charles F. Donmer, Wsconsin Practice
Series, Wrkers' Conpensation Law 8§ 2.8 (2012-2013 ed.).

4
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the notice clearly directs a party how to appeal, the notice
shoul d renove any confusion created by the statutes about whom
to nane and serve."®

174 The legislature and the court have simlarly suggested
el sewhere that the admnistrative entity |ead the way. See,

e.g., Ws. Stat. 8§ 227.48(2) (providing that "[e]ach decision

shal |l include notice of any right of the parties to petition for
rehearing and admnistrative or judicial review of adverse
decisions, the time allowd for filing each petition and
identification of the party to be naned as respondent.");

Sunnyview Vill age, I nc. V. Ws. Dep' t of Adm n. , 104

Ws. 2d 396, 412, 311 N.W2d 632 (1981) (court recommends that
governmental entities adopt practice of providing information on
whi ch governnment entity to be naned and served as a respondent)

(cited in AIl Star Rent A Car, Inc. v. DOI, 2006 W 85, 146, 292

Ws. 2d 615, 716 N W2d 506 (court has "repeatedly exhorted
adm nistrative agencies to include with their decisions clear
notices explaining the procedures that nust be followed to

obtain judicial review")); Ws. Envtl. Decade, Inc. v. Pub.

Serv. Commin, 84 Ws. 2d 504, 534, 267 N.W2d 609 (1978) (court

directs PSC to identify principal parties who nust be served).
175 Action by LIRC would quell the confusion perpetuated
by the nmajority opinion.

176 For the reasons set forth, | wite separately.

6 AIl Star Rent A Car, Inc. v. DOT, 2006 W 85, 947, 292
Ws. 2d 615, 716 N W 2d 506.
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177 | am authorized to state that Justice ANN WALSH

BRADLEY joins Part | of this concurring opinion.
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