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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed opi ni on of  t he cour t  of  appeal s1 t hat  r ever sed a 

deci s i on of  t he Chi ppewa Count y Ci r cui t  Cour t , 2  whi ch i n t ur n 

had af f i r med an or der  of  t he Labor  and I ndust r y Revi ew 

Commi ssi on ( LI RC)  awar di ng wor ker ' s compensat i on benef i t s t o 

John Smoczyk f or  hi s per manent  t ot al  di sabi l i t y  t hat  r esul t ed 

                                                 
1 Xcel  Ener gy Ser vs. ,  I nc.  v.  LI RC,  2012 WI  App 19,  339 

Wi s.  2d 413,  810 N. W. 2d 865.  

2 The Honor abl e James M.  I saacson pr esi ded.  
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f r om a wor k- r el at ed i nj ur y dur i ng hi s empl oyment  by Xcel  Ener gy 

Ser vi ces,  I nc.   Thr ee i ssues ar e pr esent ed.   Fi r st ,  Xcel  c l ai ms 

t hat  t he cour t  of  appeal s er r ed when i t  concl uded t hat  t he 

c i r cui t  cour t  was r equi r ed t o di smi ss Xcel ' s compl ai nt  f or  l ack 

of  compet ency based on Xcel ' s f ai l ur e t o name i t s i nsur er ,  ACE 

Amer i can I nsur ance Co. ,  as an " adver se par t y, "  pur suant  t o Wi s.  

St at .  § 102. 23( 1) ( a)  ( 2011–12) . 3  Second,  Xcel  r ai ses t wo 

chal l enges t o t he mer i t s of  LI RC' s deci s i on,  c l ai mi ng t hat :   ( 1)  

t her e was not  cr edi bl e and subst ant i al  evi dence i n t he r ecor d t o 

suppor t  LI RC' s f i ndi ng t hat  Smoczyk was ent i t l ed t o per manent  

t ot al  di sabi l i t y  benef i t s under  t he odd- l ot  doct r i ne;  and ( 2)  

LI RC act ed wi t hout  aut hor i t y or  i n excess of  i t s  power s4 when i t  

awar ded Smoczyk di sabi l i t y  benef i t s af t er  an admi ni st r at i ve l aw 

j udge ( ALJ)  had or der ed t hat  f ur t her  medi cal  pr ocedur es wer e 

r equi r ed t o det er mi ne whet her  Smoczyk was per manent l y and 

t ot al l y di sabl ed.  

¶2 We concl ude t hat  t he c i r cui t  cour t  had compet ency t o 

adj udi cat e Xcel ' s compl ai nt ,  not wi t hst andi ng Xcel ' s omi ssi on of  

ACE,  because ACE was not  an " adver se par t y"  f or  pur poses of  Wi s.  

St at .  § 102. 23( 1) ( a) .   I n r eachi ng t hi s concl usi on,  we r eaf f i r m 

our  deci s i on i n Mi l l er  Br ewi ng Co.  v.  LI RC ( Mi l l er  I I ) ,  173 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011–12 edi t i on unl ess ot her wi se i ndi cat ed.  

4 Xcel ' s ar gument  on t hi s poi nt ,  f ounded on Wi s.  St at .  
§ 102. 23( 1) ( e) 1. ,  amount s t o a c l ai m t hat  LI RC di d not  have t he 
aut hor i t y t o deci de Smoczyk' s c l ai m cont r ar y t o t he or der  of  one 
of  t he ALJs.   For  ease of  r ef er ence,  we r ef er  t o Xcel ' s ar gument  
on t hi s poi nt  as c l ai mi ng t hat  LI RC " exceeded i t s aut hor i t y. "   
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Wi s.  2d 700,  713–18,  495 N. W. 2d 660 ( 1993) ,  and concl ude t hat  an 

" adver se par t y"  under  § 102. 23( 1) ( a)  i s a par t y " i n whose f avor "  

LI RC' s awar d or  or der  was made,  or  a par t y " whose i nt er est  i s  i n 

conf l i c t  wi t h t he modi f i cat i on or  r ever sal "  of  LI RC' s or der  or  

awar d.   We al so now wi t hdr aw l anguage t hat  cr eat es a def i ni t i on 

of  " adver se par t y"  pr of f er ed by t he cour t  of  appeal s i n Mi l l er  

Br ewi ng Co.  v.  LI RC ( Mi l l er  I ) ,  166 Wi s.  2d 830,  842,  480 N. W. 2d 

532 ( Ct .  App.  1992) ,  t hat  i s  not  i n accor d wi t h our  def i ni t i on. 5 

¶3 Addi t i onal l y,  r at her  t han r emandi ng t o t he cour t  of  

appeal s t o r evi ew t he mer i t s of  Xcel ' s compl ai nt ,  whi ch t he 

cour t  of  appeal s  di d not  r evi ew,  we af f i r m LI RC' s awar d i n f avor  

of  Smoczyk.   Fi r st ,  based on t he evi dence of  r ecor d,  LI RC' s 

f i ndi ng t hat  Smoczyk i s ent i t l ed t o per manent  t ot al  di sabi l i t y  

benef i t s on an odd- l ot  basi s  i s suppor t ed by cr edi bl e and 

subst ant i al  evi dence.   Second,  Xcel  has not  demonst r at ed t hat  

LI RC exceeded i t s aut hor i t y i n r eachi ng a concl usi on t hat  

depar t ed f r om an ALJ' s or der  i n Smoczyk' s wor ker ' s compensat i on 

pr oceedi ng bef or e t he Depar t ment  of  Wor kf or ce Devel opment  ( DWD) .   

Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  appeal s and 

we r emand wi t h i nst r uct i ons t o af f i r m LI RC' s deci s i on awar di ng 

per manent  t ot al  di sabi l i t y  benef i t s t o Smoczyk.  

                                                 
5 Af t er  or al  ar gument ,  LI RC submi t t ed a l et t er  t o t hi s  

cour t ,  suggest i ng t hat  we encour age t he Wor ker ' s Compensat i on 
Advi sor y Counci l  t o pr opose amendment s t o Wi s.  St at .  § 102. 23 
f or  t he Legi s l at ur e' s consi der at i on,  c l ar i f y i ng whi ch par t i es 
ar e r equi r ed t o be i ncl uded f or  j udi c i al  r evi ew under  § 102. 23.   
To t he ext ent  t hat  ei t her  t he Commi ssi on or  Legi s l at ur e concl ude 
t hat  f ur t her  c l ar i f i cat i on of  t hat  l anguage i s necessar y,  we 
r est  assur ed t hat  t hey wi l l  pr oceed accor di ngl y.  
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I .   BACKGROUND 

¶4 On Januar y 25,  2007,  Smoczyk,  whi l e empl oyed by Xcel  

as an i r onwor ker ,  i nj ur ed hi s back.   Af t er  t aki ng a shor t  br eak 

t o r est  hi s back,  Smoczyk r et ur ned t o wor k and f i ni shed hi s 

shi f t . 6 

¶5 Af t er  exper i enci ng si gni f i cant  pai n over  t he weekend,  

Smoczyk r et ur ned t o wor k t he f ol l owi ng Monday and not i f i ed hi s 

super vi sor  about  t he back i nj ur y .   On Febr uar y 1,  2007,  Smoczyk 

met  wi t h Dr .  Jane St ar k,  accompani ed by a r epr esent at i ve of  

Xcel ,  Scot t  Cr ot t y.   Dr .  St ar k di agnosed Smoczyk wi t h a back 

spr ai n/ st r ai n,  whi ch she concl uded coul d r easonabl y be r el at ed 

t o hi s wor k act i v i t i es.    

¶6 Soon t her eaf t er ,  Smoczyk began under goi ng physi cal  

t her apy,  but  i n l at e Febr uar y 2007,  bel i evi ng t hat  Dr .  St ar k ' s 

r ecommendat i ons wer e not  i n hi s  best  i nt er est ,  Smoczyk began 

t r eat ment  wi t h Dr .  Joseph Hebl .   Dr .  Hebl  cont i nued t he 

r ecommendat i on f or  physi cal  t her apy and i mposed l i ght - dut y 

r est r i ct i ons.   Soon af t er  Dr .  Hebl  i mposed l i ght - dut y 

r est r i ct i ons,  Smoczyk was l ai d of f  as par t  of  Xcel ' s seasonal  

l ayof f s;  however ,  Smoczyk was never  r ehi r ed and has not  wor ked 

si nce bei ng l ai d of f  i n Febr uar y 2007.  

¶7 Al t hough Smoczyk exper i enced some r el i ef  dur i ng t he 

cour se of  physi cal  t her apy,  he r et ur ned t o Dr .  Hebl  i n May 2007,  

and r epor t ed t hat  hi s back pai n had wor sened.   Over  t he cour se 

                                                 
6 Smoczyk wor ked f our  t en- hour  days,  and t he i nj ur y occur r ed 

on a Thur sday,  t he end of  Smoczyk' s wor k week.  
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of  t he next  t wo mont hs,  Smoczyk r epor t ed var yi ng pai n l evel s f or  

hi s back,  whi l e al so r epor t i ng new pai n r adi at i ng down bot h l egs 

t o t he bot t om of  hi s f eet .   Dr .  Hebl  suggest ed t hat  Smoczyk 

consi der  a consul t at i on at  t he Pai n Cl i ni c of  Nor t hwest er n 

Wi sconsi n,  wher e he mi ght  obt ai n mor e aggr ess i ve t r eat ment ,  

i ncl udi ng st er oi d i nj ect i ons or  possi bl y spi nal  sur ger y.   

Smoczyk expr essed some concer n t hat  such i nvasi ve t r eat ment s 

mi ght  exacer bat e hi s condi t i on or  cr eat e new pai n.  

¶8 Not wi t hst andi ng hi s concer ns,  Smoczyk vi s i t ed t he Pai n 

Cl i ni c on Jul y 13,  2007,  and met  wi t h Dr .  Mar k Schl i mgen.   Dr .  

Schl i mgen r ecommended f ur t her  physi cal  t her apy,  as wel l  as an 

epi dur al  st er oi d i nj ect i on i nt ended t o addr ess Smoczyk' s l ower  

back pai n.   Smoczyk r ecei ved epi dur al  st er oi d i nj ect i ons on 

Jul y 13 and 27,  bot h of  whi ch pr ovi ded some r el i ef .   

Addi t i onal l y,  Smoczyk cont i nued t o at t end physi cal  t her apy 

t r eat ment s and t o pr act i ce exer ci ses at  home.   Smoczyk al so 

cont i nued t o meet  wi t h Dr .  Hebl ,  who mai nt ai ned t he l i ght - dut y 

wor k r est r i ct i ons.  

¶9 I n ear l y Sept ember  2007,  Dr .  Hebl  suggest ed t hat  

Smoczyk appl y f or  Soci al  Secur i t y Di sabi l i t y  benef i t s,  based on 

Dr .  Hebl ' s opi ni on t hat  Smoczyk woul d be unabl e t o r et ur n t o 

wor k,  and t hat  he woul d be unabl e t o pur sue any ot her  gai nf ul  

empl oyment .   Lat er  t hat  mont h,  Smoczyk met  wi t h an i ndependent  

medi cal  exami ner ,  Dr .  John Dowdl e,  at  t he r equest  of  Xcel .   Dr .  

Dowdl e opi ned t hat  t he wor k i nj ur y i n Januar y 2007 exacer bat ed a 

pr eexi st i ng spi nal  condi t i on,  and t hat  t he t r eat ment s he had 
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been r ecei v i ng wer e " r easonabl e and necessar y.  .  .  .  [ havi ng]  

been done i n [ an]  at t empt  t o manage hi s back pai n. "    

¶10 Dr .  Dowdl e suggest ed t hat  t her e exi st ed a number  of  

t r eat ment  opt i ons f or  Smoczyk.   One was a pr ocedur e cal l ed a 

medi al  br anch bl ock,  whi ch woul d be i nt ended t o t empor ar i l y  

decr ease Smoczyk' s back pai n and det er mi ne whet her  he mi ght  be a 

candi dat e f or  a subsequent  pr ocedur e,  a r adi of r equency f acet  

dener vat i on,  whi ch mi ght  have hel ped el i mi nat e some of  hi s l ower  

back pai n.   Dr .  Dowdl e al so r ecommended wor k r est r i ct i ons:   a 

20–25 pound maxi mum l i f t i ng l i mi t ,  mi ni mal  bendi ng and l i f t i ng,  

and avoi di ng pr ol onged si ngl e posi t i oni ng.   Addi t i onal l y,  Dr .  

Dowdl e assessed a f i ve per cent  per manent  par t i al  di sabi l i t y  

r at i ng,  and r ecommended t hat  Smoczyk di scont i nue physi cal  

t her apy.  

¶11 Smoczyk r et ur ned t o Dr .  Hebl  on Oct ober  3,  2007,  and 

r epor t ed wor seni ng neck pai n,  as wel l  as cont i nui ng,  per si st ent  

back and l eg pai n.   At  t hat  v i s i t ,  Dr .  Hebl  r emoved Smoczyk f r om 

wor k- avai l abi l i t y  and r ei t er at ed t hat  Smoczyk shoul d cont i nue t o 

pur sue Soci al  Secur i t y Di sabi l i t y  benef i t s.   Ther eaf t er ,  Smoczyk 

was deemed el i gi bl e f or  Soci al  Secur i t y di sabi l i t y  benef i t s,  as 

wel l  as per manent  par t i al  di sabi l i t y  benef i t s f or  f i ve per cent  

of  t he body as a whol e and t empor ar y t ot al  di sabi l i t y  f or  t he 

per i od bet ween Febr uar y and December  2007.  

¶12 Dur i ng l at e f al l  and wi nt er  of  2007,  Smoczyk cont i nued 

t r eat ment  wi t h Dr .  Schl i mgen,  who di scussed Dr .  Dowdl e' s  

r ecommendat i on f or  a r adi of r equency r hi zot omy pr ocedur e wi t h 



No.  2011AP203   

 

7 
 

Smoczyk. 7  Speci f i cal l y,  Dr .  Schl i mgen not ed t hat  t he r ecommended 

pr ocedur e woul d addr ess back and hi p pai n,  but  t hat  i t  woul d not  

t r eat  Smoczyk' s l eg pai n,  whi ch st i l l  compr i sed a s i gni f i cant  

por t i on of  hi s over al l  pai n.   Dr .  Schl i mgen not ed t hat  because 

he coul d not  r ul e out  t he f acet  j oi nt s as " bei ng at  l east  a 

cont r i but or "  t o Smoczyk' s back and hi p pai n,  " i t  woul d be 

r easonabl e t o consi der  a medi al  br anch bl ockade t o det er mi ne i f  

t he f acet  j oi nt s ar e cont r i but i ng t o t hi s por t i on of  hi s pai n. "   

Dr .  Hebl  l at er  concur r ed wi t h t hese r ecommendat i ons.  

¶13 Smoczyk agai n met  wi t h Dr .  Hebl  i n Febr uar y 2008,  and 

r ei t er at ed hi s r el uct ance t o under go addi t i onal  pr ocedur es,  

based on hi s concer n of  exacer bat i ng hi s pai n.   Based on 

Smoczyk' s hesi t ance t o under go f ur t her  t r eat ment ,  Dr .  Hebl  not ed 

t hat  Smoczyk was at  t he end of  heal i ng,  and t hat  he had a 

per manent  di sabi l i t y  r at i ng of  20 per cent  at t r i but abl e t o hi s 

l ower  back and l eg condi t i ons,  as wel l  as t hr ee per cent  

at t r i but abl e t o hi s neck.  

                                                 
7 Al t hough Dr .  Schl i mgen r ef er r ed t o " r adi of r equency 

r hi zot omy"  and Dr .  Dowdl e used t he t er m " r adi of r equency f acet  
dener vat i on, "  t he par t i es have used t he t er ms i nt er changeabl y 
t hr oughout  t hi s l i t i gat i on.   A r adi of r equency f acet  dener vat i on 
r ef er s t o a pr ocedur e t hat  ut i l i zes bur st s of  el ect r i cal  ener gy 
i n t he r adi of r equency r ange t o sever  t he ner ve suppl y of  t he 
f acet  j oi nt s,  whi ch ar e f ound on t he f aces of  adj acent  
ver t ebr ae.  See St edman' s Medi cal  Di ct i onar y 1503 ( 27t h ed.  
2000) ;  Taber ' s Cycl opedi c Medi cal  Di ct i onar y 555,  1158 ( 20t h ed.  
2005) .  Si mi l ar l y,  a r adi of r equency r hi zot omy r ef er s t o a 
pr ocedur e ut i l i z i ng el ect r i cal  ener gy t o sever  a spi nal  ner ve 
r oot  t o r el i eve pai n or  r educe spast i c i t y.   See St edman' s 
Medi cal  Di ct i onar y at  1503,  1610.   Her ei naf t er ,  we use t he t er m 
r adi of r equency r hi zot omy t o r ef er  t o t hat  pr ocedur e.  
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¶14 Dur i ng summer  and f al l  of  2008,  Smoczyk under went  t wo 

separ at e vocat i onal  assessment s,  one on hi s behal f  conduct ed by 

Si dney Bauer ,  and t he ot her  on Xcel ' s behal f ,  conduct ed by John 

Mel t zer .   Rel y i ng upon Dr .  Dowdl e' s suggest ed l i mi t at i ons,  Bauer  

concl uded t hat  Smoczyk' s onl y pot ent i al  occupat i onal  

oppor t uni t i es woul d be i n t he ser vi ce i ndust r y,  but  t hat  

Smoczyk' s physi cal  r est r i ct i ons,  hi s educat i on,  and t he l i mi t ed 

l abor  mar ket  r esul t ed i n Smoczyk ' s bei ng per manent l y and t ot al l y  

di sabl ed under  t he odd- l ot  doct r i ne.   Si mi l ar l y,  Bauer  concl uded 

t hat  Smoczyk was per manent l y and t ot al l y di sabl ed under  Dr .  

Hebl ' s opi ni on as wel l ,  based on Dr .  Hebl ' s  r ecommendat i on 

r egar di ng per manent  par t i al  di sabi l i t y  r at i ng and hi s suggest i on 

t hat  Smoczyk woul d be unabl e t o r et ur n t o gai nf ul  empl oyment .  

¶15 Xcel ' s vocat i onal  exper t ,  John Mel t zer ,  al so pr of f er ed 

opi ni ons based on t he medi cal  concl usi ons of  Dr s.  Dowdl e and 

Hebl .   Based on Dr .  Dowdl e' s opi ni on,  Mel t zer  concl uded t hat  

Smoczyk woul d have a 60 t o 70 per cent  decr ease i n ear ni ng 

capaci t y,  but  t hat  wi t h a di l i gent  sear ch,  Smoczyk woul d be abl e 

t o f i nd sui t abl e l i ght - dut y wor k wi t hi n hi s home mar ket .   

Conver sel y,  based on Dr .  Hebl ' s opi ni on,  Mel t zer  concl uded t hat  

Smoczyk woul d be per manent l y and t ot al l y di sabl ed f or  vocat i onal  

pur poses.   Ul t i mat el y,  Mel t zer  concl uded t hat  Smoczyk coul d 

pur sue posi t i ons i n t he ser vi ce i ndust r y,  such as sal es c l er k,  

hot el  c l er k,  or  secur i t y guar d.  

¶16 On December  16,  2008,  a hear i ng on Smoczyk' s wor ker ' s  

compensat i on c l ai m was hel d bef or e t he Wor ker ' s Compensat i on 

Di v i s i on of  t he DWD.   Af t er  hear i ng t est i mony f r om Smoczyk and 
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r evi ewi ng t he r ecor d,  t he ALJ,  Enemuoh- Tr ammel l ,  concl uded t hat  

Smoczyk was ent i t l ed t o t empor ar y t ot al  di sabi l i t y  benef i t s 

t hr ough Febr uar y 13,  2008,  when Dr .  Hebl  concl uded t hat  Smoczyk 

had r eached t he end of  heal i ng.   The ALJ decl i ned t o awar d any 

per manent  par t i al  di sabi l i t y  beyond t he f i ve per cent  t hat  Xcel  

had conceded based on Dr .  Dowdl e' s opi ni on.  

¶17 Par t i cul ar l y r el evant  t o t he di sput e now bef or e t hi s 

cour t ,  ALJ Enemuoh- Tr ammel l  hel d t hat  Smoczyk' s f ai l ur e t o 

pur sue a medi al  br anch bl ockade t o det er mi ne hi s candi dacy f or  a 

r adi of r equency r hi zot omy pr ecl uded a det er mi nat i on on per manent  

t ot al  di sabi l i t y .   Accor di ngl y,  t he ALJ ent er ed an i nt er l ocut or y  

or der  t hat  pr ovi ded t hat  i f  Smoczyk f ai l ed t o pur sue " f ur t her  

t r eat ment "  wi t hi n t wo year s of  t he or der ,  Xcel  coul d seek a 

f i nal  or der  on t he f i ndi ngs and concl usi ons at  i ssue.  

¶18  Soon af t er  t he ALJ' s deci s i on,  Smoczyk agai n v i s i t ed 

Dr .  Hebl ,  who suggest ed t hat  t he r adi of r equency r hi zot omy 

r ef er r ed t o by t he ALJ was no l onger  f easi bl e.   Thi s concl usi on 

was af f i r med by Dr .  Schl i mgen,  who not ed t hat  i t  was unl i kel y 

t hat  a r hi zot omy woul d pr ovi de Smoczyk any r el i ef .   Based on 

t hat  concl usi on,  Dr .  Schl i mgen expr essl y not ed t hat  he 

" r ecommended agai nst  [ r hi zot omy]  as a t r eat ment  opt i on, "  and 

i nst ead r ecommended occasi onal  cor t i cost er oi d i nj ect i ons,  

physi cal  t her apy,  and exer ci se as met hods of  pai n management .  

¶19 On August  11,  2009,  a second DWD hear i ng was hel d,  

t hi s t i me bef or e ALJ Mar y Lynn Endt er .   Af t er  hear i ng t est i mony 

f r om Smoczyk and consi der i ng t he evi dence of  r ecor d,  ALJ Endt er  

concl uded t hat  Smoczyk had a per manent  par t i al  di sabi l i t y  of  60 
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per cent ,  based on Xcel ' s vocat i onal  exper t ' s  opi ni on,  but  t hat  

Smoczyk was not  ent i t l ed t o per manent  t ot al  di sabi l i t y  benef i t s.  

¶20  Smoczyk t hen f i l ed a t i mel y pet i t i on f or  r evi ew wi t h 

LI RC,  seeki ng r el i ef  f r om ALJ Endt er ' s deci s i on denyi ng 

per manent  t ot al  di sabi l i t y  benef i t s.   I n a wr i t t en or der ,  LI RC 

r evi ewed t he opi ni ons of  t he medi cal  and vocat i onal  exper t s,  t he 

t est i mony of  Smoczyk,  and t he f i ndi ngs and concl usi ons of  t he 

ALJs who had r evi ewed Smoczyk' s case.   LI RC concl uded t hat ,  

based on t he odd- l ot  doct r i ne,  Smoczyk had made a pr i ma f aci e 

case f or  per manent  t ot al  di sabi l i t y  by showi ng t hat  he had been 

" i nj ur ed i n an i ndust r i al  acci dent  and,  because of  [ hi s]  i nj ur y,  

age,  educat i on,  and capaci t y,  [ he]  i s  unabl e t o secur e any 

cont i nui ng and gai nf ul  empl oyment . "   Smoczyk v.  Xcel  Ener gy 

Ser vs. ,  I nc. ,  WC Cl ai m No.  2007–009610,  at  8 ( LI RC,  May 6,  2010)  

( c i t i ng Bal czewski  v.  DI LHR,  76 Wi s.  2d 487,  251 N. W. 2d 794 

( 1977) ) .   Based on t hat  showi ng,  LI RC hel d t hat  t he bur den 

shi f t ed t o Xcel  t o show t hat  t her e wer e j obs avai l abl e f or  

Smoczyk,  but  t hat  Xcel  had f ai l ed t o make such a showi ng.  

¶21 I n par t i cul ar ,  LI RC concl uded t hat  t he opi ni on of  

Smoczyk' s vocat i onal  exper t ,  Bauer ,  was mor e per suasi ve t han 

t hat  of  Mel t zer .   Bauer  concl uded t hat  even i f  Smoczyk coul d 

compet e f or  j obs i n t he ser vi ce i ndust r y not wi t hst andi ng hi s age 

and educat i onal  backgr ound,  t he physi cal  component s of  t hose 

j obs ( e. g. ,  s i t t i ng,  st andi ng)  woul d not  r easonabl y accommodat e 

Smoczyk' s physi cal  r est r i ct i ons.   Accor di ngl y,  LI RC concl uded 

t hat  as of  Febr uar y 13,  2008 ( t he dat e on whi ch Dr .  Hebl  

concl uded t hat  Smoczyk had r eached t he end of  heal i ng) ,  Smoczyk 
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was per manent l y and t ot al l y di sabl ed,  and t hat  Xcel  and i t s 

i nsur er  wer e r equi r ed t o pay benef i t s i n accor dance wi t h t hat  

det er mi nat i on.  

¶22 I n r esponse,  Xcel  f i l ed a summons and compl ai nt  

seeki ng j udi c i al  r evi ew of  LI RC' s deci s i on i n t he Chi ppewa 

Count y Ci r cui t  Cour t ,  cont endi ng t hat  LI RC exceeded i t s 

aut hor i t y because LI RC' s concl usi on was not  suppor t ed by 

cr edi bl e and subst ant i al  evi dence i n t he r ecor d.   I n r esponse,  

LI RC cont ended f i r st  t hat  t he c i r cui t  cour t  l acked compet ency t o 

pr oceed upon Xcel ' s compl ai nt  and t hat  t he compl ai nt  shoul d 

t her ef or e be di smi ssed.   LI RC r easoned t hat  Wi s.  St at .  

§ 102. 23( 1) ( a)  r equi r ed Xcel  t o name al l  adver se par t i es as 

def endant s i n i t s compl ai nt ,  and t hat  Xcel  had f ai l ed t o name 

i t s i nsur er ,  ACE.   Addi t i onal l y,  LI RC cont ended t hat  i f  t he 

cour t  concl uded t hat  compet ency was not  at  i ssue,  Xcel  had 

f ai l ed t o pr ove t hat  t her e was no cr edi bl e and subst ant i al  

evi dence t o suppor t  LI RC' s f i ndi ngs.   The ci r cui t  cour t  r ej ect ed 

LI RC' s compet ency ar gument ,  but  ot her wi se af f i r med LI RC' s or der  

gr ant i ng Smoczyk per manent  t ot al  di sabi l i t y  benef i t s.   

¶23 Xcel  f i l ed a t i mel y appeal ,  based on t he same 

ar gument s i t  had r ai sed i n t he c i r cui t  cour t .   The cour t  of  

appeal s,  however ,  decl i ned t o r each t he mer i t s of  LI RC' s 

deci s i on.   See Xcel ,  339 Wi s.  2d 413,  ¶6.   I nst ead,  t he cour t  

concl uded t hat  ACE was an " adver se par t y"  under  Wi s.  St at .  

§ 102. 23( 1) ( a) ,  r el y i ng upon t he cour t  of  appeal s '  br oad 

st at ement  i n Mi l l er  I ,  166 Wi s.  2d at  842,  t hat  an " ' adver se 

par t y '  .  .  .  i ncl udes any par t y bound by [ LI RC' s]  or der  or  awar d 
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gr ant i ng or  denyi ng compensat i on t o t he c l ai mant . "   On t hat  

basi s,  t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  or der  

af f i r mi ng LI RC,  and r emanded wi t h i nst r uct i ons t o di smi ss Xcel ' s  

compl ai nt .   Xcel ,  339 Wi s.  2d 413,  ¶14.   Xcel  t hen f i l ed a 

t i mel y pet i t i on f or  r evi ew i n t hi s cour t ,  whi ch we gr ant ed.  

I I .   STANDARD OF REVI EW 

¶24 Xcel  f i r st  ar gues t hat  t he cour t  of  appeal s er r ed i n 

di r ect i ng t he c i r cui t  cour t  t o di smi ss Xcel ' s compl ai nt  f or  l ack 

of  compet ency t o pr oceed due t o ACE not  bei ng named as an 

" adver se par t y"  under  Wi s.  St at .  § 102. 23( 1) ( a) .   Whet her  t he 

c i r cui t  cour t  possessed compet ency t o adj udi cat e t he compl ai nt  

i s  a quest i on of  l aw t hat  we r evi ew i ndependent l y of  t he cour t  

of  appeal s and t he ci r cui t  cour t .   See Mi l l er  I I ,  173 Wi s.  2d at  

711.   Si mi l ar l y,  det er mi ni ng whet her  ACE was an " adver se par t y"  

under  § 102. 23( 1) ( a) ,  r equi r es us t o i nt er pr et  t he st at ut or y 

meani ng of  t hat  t er m,  whi ch pr esent s a quest i on of  l aw f or  our  

i ndependent  r evi ew.   Cnt y.  of  Dane v.  LI RC,  2009 WI  9,  ¶14,  315 

Wi s.  2d 293,  759 N. W. 2d 571.    

¶25 Next ,  Xcel  ar gues t hat ,  i f  we r each t he mer i t s of  

LI RC' s deci s i on,  we shoul d set  asi de LI RC' s or der  because:   ( 1)  

t her e was not  cr edi bl e and subst ant i al  evi dence t o suppor t  a 

f i ndi ng t hat  Smoczyk r easonabl y r ef used t o under go t he medi cal  

pr ocedur es suggest ed by t he f i r st  ALJ;  and ( 2)  LI RC exceeded i t s 

aut hor i t y by awar di ng Smoczyk benef i t s cont r ar y t o t he f i r st  

ALJ' s or der  suggest i ng t hat  Smoczyk under go a r adi of r equency 

r hi zot omy bef or e benef i t s coul d be det er mi ned.   Wi t h r egar d t o 

LI RC' s f i ndi ngs of  f act ,  we wi l l  uphol d t hose f i ndi ngs i f  t her e 



No.  2011AP203   

 

13 
 

i s " cr edi bl e and subst ant i al  evi dence i n t he r ecor d on whi ch 

r easonabl e per sons coul d r el y t o make t he same f i ndi ngs. "   

deBoer  Tr ansp. ,  I nc.  v.  Swenson,  2011 WI  64,  ¶30,  335 Wi s.  2d 

599,  804 N. W. 2d 658 ( quot i ng Begel  v.  LI RC,  2001 WI  App 134,  ¶5,  

246 Wi s.  2d 345,  631 N. W. 2d 220 ( i nt er nal  quot at i on mar ks 

omi t t ed) ) .   The quest i on of  whet her  LI RC exceeded i t s aut hor i t y 

i s a quest i on of  l aw,  and we owe no def er ence t o an agency' s 

det er mi nat i on of  t he scope of  i t s  power s.   See Wi s. ' s Envt l .  

Decade,  I nc.  v.  Pub.  Ser v.  Comm' n,  81 Wi s.  2d 344,  351,  260 

N. W. 2d 712 ( 1978) .  

I I I .   DI SCUSSI ON 

A.   " Adver se Par t y"  Requi r ement  Under  Wi s.  St at .  § 102. 23( 1) ( a)  

¶26 The cour t  of  appeal s concl uded t hat  Xcel ' s f ai l ur e t o 

name ACE as a def endant  i n t he compl ai nt  depr i ved t he ci r cui t  

cour t  of  compet ency t o pr oceed because ACE was an " adver se 

par t y"  r equi r ed t o be named under  Wi s.  St at .  § 102. 23( 1) ( a) .   

The cour t  of  appeal s r el i ed upon a def i ni t i on of  " adver se par t y"  

i n Mi l l er  I ,  166 Wi s.  2d at  841–42,  t hat  pr ovi ded t hat  an 

adver se par t y i s any par t y " bound by t he Commi ssi on' s or der  or  

awar d gr ant i ng .  .  .  compensat i on t o t he c l ai mant . "   See i d.   I n 

Mi l l er  I I ,  we decl i ned t o addr ess t hat  def i ni t i on f r om Mi l l er  I  

and i nst ead r el i ed upon t he est abl i shed def i ni t i on of  " adver se 

par t y, "  based on pr i or  deci s i ons of  t hi s cour t  di scussi ng t he 

t er m,  as wel l  as Bl ack' s Law Di ct i onar y.   To addr ess t he 

quest i on pr esent ed,  we must  i nt er pr et  t he t er m " adver se par t y"  

under  § 102. 23( 1) ( a) .   But  f i r st ,  t o pr ovi de cont ext  t o t he 
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meani ng of  LI RC' s compet ency chal l enge,  we begi n wi t h a br i ef  

di scussi on of  compet ency.  

1.   Compet ency 

¶27 Compet ency r ef er s t o a " c i r cui t  cour t ' s  abi l i t y  t o 

exer ci se t he subj ect  mat t er  j ur i sdi ct i on vest ed i n i t "  by 

Ar t i c l e VI I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on. 8  Vi l l .  of  

Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶9,  273 Wi s.  2d 76,  681 

N. W. 2d 190 ( emphasi s added) .   That  sect i on pr ovi des t hat  c i r cui t  

cour t s have j ur i sdi ct i on t o hear  " al l  mat t er s c i v i l  and cr i mi nal  

wi t hi n t hi s st at e. "   Wi s.  Const .  ar t .  VI I ,  § 8.   Gi ven t hi s 

br oad const i t ut i onal  gr ant  of  subj ect  mat t er  j ur i sdi ct i on t o t he 

c i r cui t  cour t s,  we have r ecogni zed t hat  " no c i r cui t  cour t  i s  

wi t hout  subj ect  mat t er  j ur i sdi ct i on t o ent er t ai n act i ons of  any 

nat ur e what soever . "   Vi l l .  of  Tr empeal eau,  273 Wi s.  2d 76,  ¶8 

( quot i ng Muel l er  v.  Br unn,  105 Wi s.  2d 171,  176,  313 N. W. 2d 790 

( 1982)  ( i nt er nal  quot at i on mar ks omi t t ed) ) .   That  i s,  because 

subj ect  mat t er  j ur i sdi ct i on i s conf er r ed on t he cour t s by t he 

const i t ut i on,  i t  cannot  be r evoked by st at ut e.   See i d.  

¶28 Al t hough a c i r cui t  cour t  may not  be depr i ved of  

j ur i sdi ct i on by oper at i on of  a st at ut e,  a c i r cui t  cour t  may l ack 

compet ency t o r ender  a val i d or der  or  j udgment  when t he par t i es 

                                                 
8 I n some ol der  cases,  t he concept  of  c i r cui t  cour t  

compet ency was of t en di scussed as coext ensi ve wi t h t he cour t ' s  
subj ect  mat t er  j ur i sdi ct i on,  but  r ecent  cases make cl ear  t hat  
t he t wo concept s ar e di st i nct  and t hat  i t  i s  compet ency,  not  
subj ect  mat t er  j ur i sdi ct i on,  t hat  may be l acki ng wher e st at ut or y  
pr er equi s i t es ar e not  f ol l owed.   See Vi l l .  of  Tr empeal eau v.  
Mi kr ut ,  2004 WI  79,  ¶¶8–9,  273 Wi s.  2d 76,  681 N. W. 2d 190.  
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seeki ng j udi c i al  r evi ew f ai l  t o meet  cer t ai n st at ut or y 

r equi r ement s.   See i d. ,  ¶9.   Not  ever y f ai l ur e t o compl y wi t h 

st at ut or y r equi r ement s wi l l  depr i ve t he cour t  of  compet ency,  

however .   " Onl y when t he f ai l ur e t o abi de by a s t at ut or y mandat e 

i s ' cent r al  t o t he st at ut or y scheme'  of  whi ch i t  i s  a par t  wi l l  

t he c i r cui t  cour t ' s  compet ency t o pr oceed be i mpl i cat ed. "   See 

i d. ,  ¶10 ( quot i ng St at e v.  Bol l i g,  222 Wi s.  2d 558,  567–68,  587 

N. W. 2d 908 ( Ct .  App.  1998) ) .  

¶29 When a par t y seeks j udi c i al  r evi ew of  an or der  or  

awar d by LI RC gr ant i ng or  denyi ng wor ker ' s compensat i on 

benef i t s,  Wi s.  St at .  § 102. 23( 1) ( a)  def i nes t he excl usi ve 

st at ut or y scheme by whi ch t he par t y may f i l e a summons and 

compl ai nt  i n t he c i r cui t  cour t .   See Mi l l er  I I ,  173 Wi s.  2d at  

706.   As di scussed i n gr eat er  det ai l  bel ow,  we have l ong 

r ecogni zed t hat  compl i ance wi t h § 102. 23( 1) ( a) ' s " adver se par t y"  

r equi r ement  i s cent r al  t o t he st at ut or y scheme of  j udi c i al  

r evi ew of  LI RC' s wor ker ' s compensat i on deci s i ons.   See i d. ;  

accor d Br andt  v.  LI RC,  166 Wi s.  2d 623,  626,  480 N. W. 2d 494 

( 1992) ;  Hol l ey v.  DI LHR,  39 Wi s.  2d 260,  264,  158 N. W. 2d 910 

( 1968) .   Accor di ngl y,  f ai l ur e t o name an adver se par t y as a 

def endant  under  § 102. 23( 1) ( a)  depr i ves t he c i r cui t  cour t  of  

compet ency and r equi r es di smi ssal  of  t he compl ai nt .   Mi l l er  I I ,  

173 Wi s.  2d at  706.   We t ur n now t o t he i nt er pr et at i on of  

" adver se par t y"  under  § 102. 23( 1) ( a)  t o det er mi ne whet her  ACE 

was an adver se par t y r equi r ed t o have been named as a def endant  

i n Xcel ' s compl ai nt .   
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2.   Wi s.  St at .  § 102. 23( 1) ( a) ' s " adver se par t y"  

¶30 Our  i nt er pr et at i on of  " adver se par t y"  under  Wi s.  St at .  

§ 102. 23( 1) ( a)  begi ns wi t h t he l anguage of  t he st at ut e. 9  Wi s.  

I ndus.  Ener gy Gr oup,  I nc.  v.  Pub.  Ser v.  Comm' n,  2012 WI  89,  ¶15,  

342 Wi s.  2d 576,  819 N. W. 2d 240.   " I f  t he meani ng of  t he st at ut e 

i s pl ai n,  we or di nar i l y  st op t he i nqui r y. "   St at e ex r el .  Kal al  

v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 

633,  681 N. W. 2d 110.   When exami ni ng pl ai n meani ng,  we gi ve t he 

st at ut or y l anguage " i t s common,  or di nar y,  and accept ed meani ng,  

except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e 

gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.   

" I n det er mi ni ng t he or di nar y meani ng of  undef i ned wor ds,  ' [ w] e 

may consul t  a di ct i onar y t o ai d i n st at ut or y  const r uct i on. ' "   

Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶23 ( quot i ng Spi egel ber g v.  

St at e,  2006 WI  75,  ¶19,  291 Wi s.  2d 601,  717 N. W. 2d 641) .   Al so,  

when we engage i n st at ut or y i nt er pr et at i on,  " we ar e assi st ed by 

pr i or  deci s i ons t hat  have exami ned t he r el evant  st at ut es. "   

St at e v.  Sot o,  2012 WI  93,  ¶20,  343 Wi s.  2d 43,  817 N. W. 2d 848.  

                                                 
9 Wi sconsi n St at .  § 102. 23( 1) ( a)  pr ovi des,  i n r el evant  par t :  

Wi t hi n 30 days af t er  t he dat e of  an or der  or  awar d 
made by t he commi ssi on ei t her  or i gi nal l y or  af t er  t he 
f i l i ng of  a pet i t i on f or  r evi ew wi t h t he depar t ment  
under  s.  102. 18 any par t y aggr i eved t her eby may by 
ser vi ng a compl ai nt  as pr ovi ded i n par .  ( b)  and f i l i ng 
t he summons and compl ai nt  wi t h t he c l er k of  t he 
c i r cui t  cour t  commence,  i n c i r cui t  cour t ,  an act i on 
agai nst  t he commi ssi on f or  t he r evi ew of  t he or der  or  
awar d,  i n whi ch act i on t he adver se par t y shal l  al so be 
made a def endant .   ( Emphasi s added. )  
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¶31 " Adver se par t y"  i s not  def i ned under  Wi s.  St at .  

§ 102. 23( 1) ( a) ,  al t hough t he l anguage of  t hat  sect i on gover ni ng 

j udi c i al  r evi ew of  wor ker ' s compensat i on c l ai ms has exi st ed 

r el at i vel y unchanged si nce 1911.   Compar e § 102. 23( 1) ( a)  wi t h 

Wi s.  St at .  § 2394–19 ( 1911) .   See al so Hammond- Chandl er  Lumber  

Co.  v.  I ndus.  Comm' n of  Wi s. ,  163 Wi s.  596,  602,  158 N. W.  292 

( 1916) .   Si mi l ar  t o t he l anguage cur r ent l y used i n 

§ 102. 23( 1) ( a) ,  t he ear l i est  phr asi ng of  t he r el evant  pr ovi s i on 

st at ed t hat  a par t y aggr i eved by an or der  or  awar d of  t he 

I ndust r i al  Commi ssi on ( LI RC' s pr edecessor )  coul d commence an 

act i on i n c i r cui t  cour t  " agai nst  t he [ commi ssi on]  f or  t he r evi ew 

of  such awar d,  i n whi ch act i on t he adver se par t y  shal l  al so be 

made def endant . "   § 2394–19 ( 1911)  ( emphasi s added) .  

¶32 A di ct i onar y def i ni t i on f r om ar ound t he t i me t he 

st at ut or y l anguage was adopt ed pr ovi des a common and accept ed 

under st andi ng of  t he t er m " adver se. "   The Webst er ' s New 

I nt er nat i onal  Di ct i onar y def i nes " adver se"  as " ( 1)  [ a] ct i ng 

agai nst ,  or  i n a cont r ar y di r ect i on;  opposed;  ant agoni st i c;  

.  .  .  ( 2)  [ i ] n host i l e opposi t i on t o one' s i nt er est ;  .  .  .  ( 5)  

Law.  Havi ng opposi ng i nt er est s;  havi ng i nt er est s f or  t he 

pr eser vat i on of  whi ch opposi t i on i s essent i al . "   Webst er ' s New 

I nt er nat i onal  Di ct i onar y 38 ( 2d ed.  1934) .   Not abl y,  our  ear l y 

i nt er pr et at i ons of  t he t er m " adver se par t y, "  as used i n Wi s.  

St at .  § 2394–19 ( 1915) ,  compor t  wi t h t he di ct i onar y def i ni t i on 

of  t he t er m " adver se. "   For  exampl e,  i n Hammond- Chandl er ,  163 

Wi s.  at  602,  we hel d t hat  t he t er m " adver se par t y, "  i n t he 

cont ext  of  t he st at ut e al l owi ng an " aggr i eved"  par t y t o br i ng an 
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act i on f or  j udi ci al  r evi ew of  a wor ker ' s compensat i on or der ,  was 

i nt ended t o r ef er  t o " t he per sons i nt er est ed i n suppor t i ng t he 

awar d, "  or ,  s i mi l ar l y,  " t he one i n whose f avor  t he awar d was 

made. "  

¶33 The f ol l owi ng year  we r eaf f i r med our  ear l i er  

i nt er pr et at i on of  t he t er m " adver se par t y"  i n Gough v.  

I ndust r i al  Commi ssi on of  Wi sconsi n,  165 Wi s.  632,  633,  162 N. W.  

434 ( 1917) ,  i n whi ch a deceased man' s wi f e and mot her  bot h 

c l ai med wor ker ' s  compensat i on benef i t s f or  t he man' s deat h.   

Af t er  t he I ndust r i al  Commi ssi on awar ded benef i t s t o t he mot her ,  

t he wi f e commenced an act i on f or  j udi c i al  r evi ew,  but  named onl y 

t he Commi ssi on and t he man' s empl oyer ——but  not  t he mot her ——i n 

t he compl ai nt .   I d.   Thi s cour t  hel d t hat  t he mot her  was an 

" adver se par t y"  r equi r ed t o be named under  t he st at ut e,  

r ecogni z i ng t hat  t o deci de t he case i n f avor  of  t he wi f e " woul d 

necessar i l y  r equi r e t he set t i ng asi de of  t he awar d i n f avor  of  

t he mot her  .  .  .  .  The r i ght s,  i f  any,  t her ef or e,  of  t he wi dow 

woul d necessar i l y  be adver se t o t hose of  t he mot her . "   I d.  at  

635–36.  

¶34 Accor di ngl y,  t he r equi r ement  of  nami ng an adver se 

par t y as a def endant  under  Wi s.  St at .  § 102. 23( 1) ( a)  has l ong 

been i nt er pr et ed t o mean t hat  t he par t y seeki ng j udi c i al  r evi ew 

of  LI RC' s deci s i on must ,  i n addi t i on t o nami ng LI RC,  name t he 

par t y " i n whose f avor "  LI RC deci ded t he case.   Thi s 

i nt er pr et at i on adher es t o t he common,  or di nar y,  accept ed meani ng 

of  t he t er m,  and al so compor t s  wi t h Bl ack' s Law Di ct i onar y ' s 

def i ni t i on of  " adver se par t y, "  as we r ecogni zed i n Br andt ,  166 
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Wi s.  2d at  630–31.   Under  t hat  def i ni t i on,  an adver se par t y 

i ncl udes " ever y par t y whose i nt er est  i n r el at i on t o t he j udgment  

or  decr ee appeal ed f r om i s i n conf l i c t  wi t h t he modi f i cat i on or  

r ever sal  sought  by t he appeal . "   I d.  ( i nt er nal  quot at i on mar ks 

omi t t ed) .  

¶35 Fur t her mor e,  LI RC has adopt ed t he " i n f avor  of "  

def i ni t i on of  " adver se par t y"  i n i t s r egul at i on gover ni ng 

j udi c i al  r evi ew of  wor ker ' s compensat i on act i ons.   Wi s.  Admi n.  

Code § LI RC 3. 05.   Si mi l ar  t o t he pr ovi s i ons of  Wi s.  St at .  

§ 102. 23( 1) ( a) ,  t he r egul at i on pr ovi des t hat  " [ t ] he act i on [ f or  

j udi c i al  r evi ew]  shal l  be commenced agai nst  [ LI RC] ,  and t he 

par t y i n whose f avor  t he or der  or  awar d was made shal l  al so be 

made a def endant . "   I d.  

¶36 The r ecogni zed def i ni t i ons of  " adver se par t y"  al l  

expr ess a common concept i on of  adver si t y,  whi ch i s evi dent  i n 

t he cont ext  of  t he st at ut or y l anguage of  Wi s.  St at .  

§ 102. 23( 1) ( a) .   Under  t hat  sect i on,  t he par t y empower ed t o 

br i ng a compl ai nt  i s  t he par t y " aggr i eved"  by LI RC' s deci s i on,  

and t hat  par t y  becomes t he pl ai nt i f f  i n t he c i r cui t  cour t  

act i on.   See § 102. 23( 1) ( a) ;  see al so Hammond- Chandl er ,  163 Wi s.  

at  599 ( " Onl y a par t y aggr i eved by a j udgment  can appeal  

t her ef r om.   Wher e t he par t y appeal i ng i s not  i n any way 

aggr i eved,  t he appeal  shoul d be di smi ssed. "  ( Ci t at i ons 

omi t t ed. ) ) .   The " aggr i eved par t y, "  or  pl ai nt i f f ,  i s  t hen 

r equi r ed t o name t he " adver se par t y"  as a " def endant "  i n t he 

compl ai nt .   See § 102. 23( 1) ( a) .   Based on accept ed di ct i onar y 

def i ni t i ons of  t he t er m " adver se, "  i . e. ,  " havi ng opposi ng 
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i nt er est s, "  f or  t he t er m " adver se par t y"  t o make sense i n t he 

cont ext  of  an " aggr i eved par t y"  and " def endant , "  t he " adver se 

par t y"  t hat  must  be named as a def endant  must  be a par t y t hat  

was not  aggr i eved by LI RC' s or der  or  awar d on t he i ssue r ai sed 

by t he compl ai nant .    

¶37 Wi t h t hi s under st andi ng of  " adver se par t y, "  we t ur n t o 

t he Mi l l er  case. 10  As demonst r at ed bel ow,  we concl ude t hat  t he 

cour t  of  appeal s i n Mi l l er  I  er r oneousl y expanded t he meani ng of  

t he t er m " adver se par t y"  when i t  st at ed t hat ,  f or  pur poses of  

Wi s.  St at .  § 102. 23( 1) ( a) ,  t he t er m " i ncl udes any par t y bound by 

[ LI RC' s]  or der  or  awar d gr ant i ng or  denyi ng compensat i on t o t he 

c l ai mant . "   Mi l l er  I ,  166 Wi s.  2d at  842.  

¶38 The Mi l l er  case i nvol ved an act i on br ought  by Mi l l er  

Br ewi ng and one of  i t s  i nsur er s,  Nat i onal  Uni on Fi r e I nsur ance,  

seeki ng j udi c i al  r evi ew of  LI RC' s wor ker ' s compensat i on awar d 

f or  one of  Mi l l er ' s empl oyees.   See Mi l l er  I I ,  173 Wi s.  2d at  

704.   I n t he LI RC pr oceedi ng,  LI RC had di smi ssed anot her  

i nsur er ,  Twi n Ci t y Fi r e I nsur ance,  based on t he dat e of  t he 

empl oyee' s i nj ur y and t he di f f er ent  t i me per i ods f or  whi ch t he 

t wo i nsur er s had pr ovi ded Mi l l er  cover age.   I d.  at  704–05.  

¶39 I n Mi l l er ,  t he dat e of  i nj ur y was hi ghl y r el evant  

because,  i f  t he empl oyee was deemed t o have been i nj ur ed at  an 

ear l i er  dat e ( t he dat e on whi ch t he empl oyee f i r st  suf f er ed a 

                                                 
10 We use t he desi gnat i on " Mi l l er "  t o di scuss t he backgr ound 

f act s of  t he case,  wher eas we r el y on t he " Mi l l er  I "  and " Mi l l er  
I I "  desi gnat i ons when di scussi ng t he r espect i ve hol di ngs i n t he 
cour t  of  appeal s and t hi s cour t .  
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wage l oss) ,  Nat i onal  Uni on woul d have been l i abl e;  conver sel y,  

i f  t he empl oyee was deemed t o have been i nj ur ed at  a l at er  dat e 

( t he dat e empl oyment  was t er mi nat ed) ,  t hen Twi n Ci t y woul d have 

been l i abl e.   See i d.  at  708–09.   The Depar t ment  of  I ndust r y,  

Labor ,  and Human Rel at i ons ( DI LHR)  had f i r st  concl uded t hat  t he 

dat e of  i nj ur y was t he l at er  dat e,  but  when LI RC deci ded t he 

case,  i t  concl uded t hat  t he dat e of  i nj ur y was t he ear l i er  dat e.   

See i d.   Based on t hat  concl usi on,  LI RC di smi ssed Twi n Ci t y 

because t he i nj ur y had occur r ed out si de of  Twi n Ci t y ' s cover age 

per i od.   See i d.  

¶40 When Mi l l er  and Nat i onal  Uni on f i l ed a compl ai nt  

seeki ng r evi ew of  LI RC' s deci s i on,  t hey di d not  name Twi n Ci t y 

as a def endant  i n t he pr oceedi ng,  and t he ci r cui t  cour t  

concl uded t hat  t he f ai l ur e t o name Twi n Ci t y depr i ved t he cour t  

of  compet ency.   See i d.  at  709–11.   The cour t  of  appeal s  

af f i r med t he di smi ssal  f or  l ack of  compet ency,  but  r el i ed upon a 

br oader  concept i on of  " adver se par t y" :   " any par t y bound by 

[ LI RC' s]  or der  or  awar d gr ant i ng or  denyi ng compensat i on t o t he 

c l ai mant . "   Mi l l er  I ,  166 Wi s.  2d at  842.  

¶41 On r evi ew,  we r eaf f i r med our  l ongst andi ng def i ni t i on 

of  " adver se par t y"  under  Wi s.  St at .  § 102. 23( 1) ( a) ,  and 

r ecogni zed t wo di f f er ent  phr asi ngs of  t hat  def i ni t i on,  bot h of  

whi ch suppor t ed t he concl usi on t hat  Twi n Ci t y  was an adver se 

par t y whose absence depr i ved t he ci r cui t  cour t  of  compet ency.   

See Mi l l er  I I ,  173 Wi s.  2d at  715–18.   We f i r st  r eaf f i r med t he 

l ongst andi ng def i ni t i on of  " adver se par t y"  t hat  we had devel oped 

i n Hammond- Chandl er ,  163 Wi s.  at  602,  and whi ch LI RC had 
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i ncor por at ed i nt o Wi s.  Admi n.  Code § LI RC 3. 05,  t hat  an adver se 

par t y i s a par t y " i n whose f avor  t he or der  or  awar d was made. "   

See Mi l l er  I I ,  173 Wi s.  2d at  713–17.   We al so r eaf f i r med t he 

Bl ack' s Law Di ct i onar y def i ni t i on t hat  we had adopt ed i n Br andt ,  

166 Wi s.  2d at  630–31,  t hat  " adver se par t y"  i ncl udes " ever y 

par t y whose i nt er est  i n r el at i on t o t he j udgment  or  decr ee 

appeal ed f r om i s i n conf l i c t  wi t h t he modi f i cat i on or  r ever sal  

sought  by [ t he act i on f or  j udi c i al  r evi ew] . "   See Mi l l er  I I ,  173 

Wi s.  2d at  714–17 ( i nt er nal  quot at i on  mar ks omi t t ed) .  

¶42 Addi t i onal l y,  Mi l l er  and Nat i onal  Uni on encour aged us 

t o adher e t o anot her  def i ni t i on of  " adver se par t y, "  i ncl udi ng 

any par t y " whose i nt er est s wer e adver se t o t he appel l ant  dur i ng 

t he admi ni st r at i ve pr oceedi ngs. "   I d.  at  715–718.   However ,  we 

decl i ned t o adopt  t hat  def i ni t i on,  and caut i oned t hat  t her e ar e 

i nst ances i n whi ch a par t y ' s posi t i on i n t he admi ni st r at i ve 

pr oceedi ng i s not  det er mi nat i ve of  adver si t y upon j udi c i al  

r evi ew.   See i d.  at  718–23.  

¶43 Fur t her mor e,  and most  not abl e f or  pr esent  pur poses,  i n 

Mi l l er  I I  we al so decl i ned t o addr ess t he def i ni t i on r el i ed on 

by t he cour t  of  appeal s i n Mi l l er  I ,  166 Wi s.  2d at  842.   

I nst ead,  we concl uded t hat  t he exi st i ng def i ni t i ons pr oper l y 

di sposed of  t he quest i on of  whi ch par t i es wer e adver se f or  

pur poses of  Wi s.  St at .  § 102. 23( 1) ( a) .   See Mi l l er  I I ,  173 

Wi s.  2d at  716 n. 8.  

¶44 LI RC now embr aces t he def i ni t i on adopt ed by t he cour t  

of  appeal s i n Mi l l er  I ,  and ur ges us t o expand upon t he 

est abl i shed def i ni t i on t hat  we r eaf f i r med i n Mi l l er  I I  t o 
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i ncor por at e t he cour t  of  appeal s'  br oad def i ni t i on.   However ,  we 

decl i ne t o expand t he def i ni t i on of  " adver se par t y"  t o i ncl ude 

" any par t y bound by [ LI RC' s]  or der  or  awar d gr ant i ng or  denyi ng 

compensat i on, "  see i d. ,  and t ake t hi s oppor t uni t y t o r eaf f i r m 

our  adher ence t o t he l ongst andi ng def i ni t i on t hat  we r el i ed upon 

i n Mi l l er  I I . 11  Mor eover ,  we concl ude t hat  a def i ni t i on 

pr of f er ed by t he cour t  of  appeal s i n Mi l l er  I  i s  er r oneous,  and 

we her eby wi t hdr aw t he l anguage f r om Mi l l er  I  st at i ng t hat  " any 

par t y bound by [ LI RC' s]  or der  or  awar d gr ant i ng or  denyi ng 

compensat i on"  i s an " adver se par t y"  under  Wi s.  St at .  

§ 102. 23( 1) ( a) .   See Mi l l er  I ,  166 Wi s.  2d at  842.   I n so doi ng,  

we r eaf f i r m our  adher ence t o t he est abl i shed def i ni t i on of  

" adver se par t y, "  as st at ed i n Mi l l er  I I ,  173 Wi s.  2d at  716–19.  

¶45 Under  our  est abl i shed def i ni t i on,  Xcel ' s i nsur er ,  ACE,  

was not  an adver se par t y r equi r ed t o be named under  Wi s.  St at .  

§ 102. 23( 1) ( a) .   Fi r st ,  t her e i s no suggest i on t hat  LI RC' s awar d 

was " i n f avor "  of  ACE,  as we have i nt er pr et ed t hat  t er m.   See 

i d.  at  713–14;  see al so Wi s.  Admi n.  Code § LI RC 3. 05.   Second,  

Xcel ' s act i on i n c i r cui t  cour t  di d not  seek t o r ever se or  modi f y  

LI RC' s deci s i on i n any way t hat  woul d have conf l i c t ed wi t h ACE' s 

                                                 
11 We t ake t hi s  oppor t uni t y t o c l ar i f y t he equi val ence of  

t he t wo phr asi ngs of  t he " adver se par t y"  def i ni t i on di scussed i n 
Mi l l er  I I ;  t hat  i s ,  ( 1)  a par t y " i n whose f avor  an awar d has 
been made"  and ( 2)  a par t y " whose i nt er est  i s  i n conf l i c t  wi t h 
t he modi f i cat i on"  of  LI RC' s or der  sought  by t he compl ai nant .   
Mi l l er  I I ,  173 Wi s.  2d at  716.   As di scussed above,  bot h 
phr asi ngs pi t  t he par t y " aggr i eved"  by LI RC' s or der  agai nst  a 
par t y who was not  " aggr i eved"  by t he or der  ( or  at  l east  t hat  
por t i on chal l enged by t he aggr i eved par t y) .    
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i nt er est s.   Rat her ,  t he modi f i cat i on Xcel  sought  was i nt ended t o 

r educe i t s exposur e t o l i abi l i t y  f or  Smoczyk' s per manent  t ot al  

di sabi l i t y  benef i t s,  and al t hough t he t er ms of  t he i nsur ance 

cont r act  bet ween Xcel  and ACE ar e not  bef or e t hi s cour t ,  l ogi c 

suggest s t hat  t he downwar d modi f i cat i ons Xcel  sought  woul d 

cor r espond t o t he i nt er est s of  ACE.   Mor eover ,  i n cont r ast  wi t h 

t he Mi l l er  case,  t her e i s no suggest i on t hat  t her e i s any 

cover age di sput e wi t h anot her  i nsur er  t hat  woul d have pr ovi ded 

cover age dur i ng a di f f er ent  cover age per i od,  and even i f  t her e 

wer e,  LI RC' s awar d was not  i n f avor  of  such ot her  i nsur er  such 

t hat  t he i nsur er  woul d have an i nt er est  i n uphol di ng LI RC' s 

deci s i on.  

¶46 Accor di ngl y,  we concl ude t hat ,  under  Wi s.  St at .  

§ 102. 23( 1) ( a) ,  ACE was not  adver se t o Xcel ;  and t her ef or e,  

ACE' s absence f r om Xcel ' s compl ai nt  di d not  depr i ve t he c i r cui t  

cour t  of  compet ency t o pr oceed t o t he mer i t s.   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s '  deci s i on.  

B.   Xcel ' s Compl ai nt  

¶47 Havi ng concl uded t hat  t he c i r cui t  cour t  had compet ency 

t o deci de Xcel ' s compl ai nt ,  we t ur n t o t he mer i t s of  t hat  

compl ai nt ,  whi ch al l eges t hat :   ( 1)  LI RC' s or der  shoul d be set  

asi de because i t  was not  suppor t ed by cr edi bl e and subst ant i al  

evi dence i n t he r ecor d;  and ( 2)  LI RC exceeded i t s aut hor i t y by 

awar di ng Smoczyk per manent  and t ot al  di sabi l i t y  benef i t s,  

because LI RC di d not  gi ve pr oper  def er ence t o t he f i r st  ALJ' s 

or der  suggest i ng a r adi of r equency r hi zot omy.   Xcel ' s f i r st  

ar gument  r ai ses a quest i on of  whet her  LI RC' s f act ual  f i ndi ngs 
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wer e suppor t ed by t he r ecor d,  whi l e t he second r ai ses a quest i on 

of  l aw r egar di ng t he scope of  LI RC' s aut hor i t y.   We addr ess 

t hese cl ai ms separ at el y.  

1.   Cr edi bl e and subst ant i al  evi dence 

¶48 Xcel  ar gues t hat  t her e was not  cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d t o demonst r at e t hat  Smoczyk 

r easonabl y r ef used t o under go a r adi of r equency r hi zot omy.   " The 

r easonabl eness of  an empl oyee' s negl ect  or  r ef usal  t o submi t  t o 

t r eat ment  i s a quest i on of  f act "  f or  LI RC' s det er mi nat i on.   

Kl ei n I ndus.  Sal vage v.  DI HLR,  80 Wi s.  2d 457,  461,  259 N. W. 2d 

124 ( 1977) .   I t  i s  wel l  est abl i shed t hat  on r evi ew,  we wi l l  

uphol d LI RC' s f i ndi ngs of  f act ,  pr ovi ded t her e i s cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d on whi ch r easonabl e per sons 

coul d r el y i n r eachi ng t he same f i ndi ngs.   See deBoer  Tr ansp. ,  

335 Wi s.  2d 599,  ¶30.   Cr edi bl e and subst ant i al  evi dence i s t hat  

whi ch i s " suf f i c i ent  t o excl ude specul at i on or  conj ect ur e. "   

Bumpas v.  DI LHR,  95 Wi s.  2d 334,  343,  290 N. W. 2d 504 ( 1980) .   

Mor eover ,  Wi s.  St at .  § 102. 23( 6)  pr ovi des t hat  wher e LI RC' s 

or der  or  awar d depends on a f i ndi ng by LI RC,  " t he cour t  shal l  

not  subst i t ut e i t s j udgment  f or  t hat  of  t he commi ssi on as t o t he 

wei ght  or  cr edi bi l i t y  of  t he evi dence on any f i ndi ng of  f act . "   

See al so Mi l waukee Symphony Or chest r a,  I nc.  v.  DOR,  2010 WI  33,  

¶31,  324 Wi s.  2d 68,  781 N. W. 2d 674 ( " [ T] he wei ght  and 

cr edi bi l i t y  of  t he evi dence ar e f or  t he agency,  not  t he 

r evi ewi ng cour t ,  t o det er mi ne. "  ( quot i ng Hi l t on v.  DNR,  2006 WI  

84,  ¶25,  293 Wi s.  2d 1,  717 N. W. 2d 166 ( i nt er nal  quot at i on mar ks 

omi t t ed) ) .   The bur den of  showi ng t hat  LI RC' s deci s i on was not  
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suppor t ed by cr edi bl e and subst ant i al  evi dence i s on t he par t y 

seeki ng t o set  asi de LI RC' s f i ndi ngs and or der .   See Br et l  v.  

LI RC,  204 Wi s.  2d 93,  99,  553 N. W. 2d 550 ( Ct .  App.  1996) .    

¶49 I n concl udi ng t hat  Smoczyk was ent i t l ed t o benef i t s 

f or  per manent  t ot al  di sabi l i t y ,  LI RC r el i ed on t he odd- l ot  

doct r i ne t hat  pr ovi des t hat  " some i nj ur ed wor ker s shoul d be 

char act er i zed as per manent l y,  t ot al l y di sabl ed even t hough t hey 

ar e st i l l  capabl e of  ear ni ng occasi onal  i ncome. "   Beecher  v.  

LI RC,  2004 WI  88,  ¶2,  273 Wi s.  2d 136,  682 N. W. 2d 29.   Under  t he 

odd- l ot  doct r i ne,  a wor ker ' s compensat i on c l ai mant  i s r equi r ed 

t o make a pr i ma f aci e showi ng " t hat  he has been i nj ur ed i n an 

i ndust r i al  acci dent  and,  because of  hi s i nj ur y,  age,  educat i on,  

and capaci t y,  he i s unabl e t o secur e any cont i nui ng and gai nf ul  

empl oyment . "   I d. ,  ¶3 ( quot i ng Bal czewski ,  76 Wi s.  2d at  495) .   

When t he cl ai mant  makes a pr i ma f aci e showi ng,  t he bur den shi f t s 

t o t he empl oyer  t o show t hat  t he c l ai mant  i s empl oyabl e and t hat  

j obs do exi st  f or  t he i nj ur ed cl ai mant .   I d.  

¶50 I n i t s wr i t t en deci s i on i n t hi s case,  LI RC set  f or t h 

t he el ement s of  a pr i ma f aci e case under  t he odd- l ot  doct r i ne 

and t hen appl i ed i t s f i ndi ngs t o t hat  l aw.   Rel evant  t o i t s odd-

l ot  anal ysi s,  LI RC r el i ed on t he opi ni ons of  t he exper t s i n t hi s  

case,  namel y t hose of  Dr .  Dowdl e and Si dney Bauer ,  Smoczyk' s 

vocat i onal  exper t .   I n doi ng so,  LI RC expl i c i t l y det er mi ned t hat  

Bauer ' s opi ni on was mor e per suasi ve t han Xcel ' s vocat i onal  

exper t ,  John Mel t zer .   LI RC not ed i n i t s deci s i on t hat  Bauer  

pr ovi ded per suasi ve r easons why Mel t zer ' s empl oyment  

r ecommendat i ons wer e not  f easi bl e i n l i ght  of  Smoczyk' s physi cal  
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r est r i ct i ons and t he r easonabl e l i kel i hood t hat  Smoczyk woul d be 

abl e t o compet e i n t he l ocal  l abor  mar ket ,  based on hi s 

educat i on and exper i ence.  

¶51 Bauer ' s r epor t  on Smoczyk' s vocat i onal  oppor t uni t i es 

i s i n t he r ecor d,  as ar e t he r epor t s of  Mel t zer  and Dr s.  St ar k,  

Dowdl e,  Hebl ,  and Schl i mgen,  upon whi ch t he vocat i onal  exper t s '  

r epor t s wer e based.   Accor di ngl y,  t her e i s cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d t o suppor t  LI RC' s f i ndi ng 

t hat  Smoczyk i s  per manent l y t ot al l y di sabl ed under  t he odd- l ot  

doct r i ne.  

¶52 The cr edi bi l i t y  of  t he doct or s '  opi ni ons i s  a mat t er  

ent r ust ed t o LI RC,  and we wi l l  not  specul at e as t o how LI RC 

r eached t he f i ndi ngs t hat  i t  di d.   LI RC' s deci s i on not ed t hat  

Dr .  Schl i mgen changed hi s r ecommendat i on r egar di ng f ur t her  

t r eat ment ,  and on t hat  basi s,  LI RC decl i ned t o dr aw any adver se 

i nf er ence about  Smoczyk' s deci s i on not  t o seek a r adi of r equency 

r hi zot omy.   I t  i s  not  LI RC' s r ol e t o eval uat e ever y i ndi v i dual  

pr emi se upon whi ch an exper t ' s  opi ni on i s based,  nor  i s i t  t he 

r ol e of  t he cour t s t o ver i f y t hat  LI RC' s deci s i on gave t he 

pr oper  wei ght  t o exper t s '  i nt er medi at e concl usi ons.   Rat her ,  

LI RC' s r ol e i s  t o make f i ndi ngs suppor t ed by cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d.   Si mi l ar l y,  our  r ol e i s t o 

exami ne t he r ecor d t o ensur e t hat  evi dence of  r ecor d suppor t s 

t he f i ndi ngs LI RC act ual l y r eached,  not  t o r eeval uat e t he wei ght  

and cr edi bi l i t y  of  ever y pi ece of  evi dence upon whi ch LI RC 

r el i ed.   We t her ef or e decl i ne t o i ndependent l y eval uat e whet her  

Smoczyk shoul d have under gone f ur t her  medi cal  pr ocedur es.  
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¶53 Mor eover ,  Xcel ' s speci f i c  f act ual  ar gument ,  t hat  t her e 

i s not  cr edi bl e and subst ant i al  evi dence i n t he r ecor d t hat  

Smoczyk " r easonabl y r ef used medi cal  t r eat ment , "  amount s t o a 

chal l enge t o t he doct or s '  medi cal  opi ni ons r egar di ng t he pr oper  

cour se of  t r eat ment  f or  Smoczyk,  r at her  t han a chal l enge t o 

LI RC' s f i ndi ngs.   Dr s.  Hebl  and Schl i mgen consi der ed t he opt i on 

of  a r hi zot omy,  but  ul t i mat el y concl uded t hat  t he pr ocedur e no 

l onger  pr esent ed a f easi bl e opt i on f or  t r eat i ng Smoczyk' s pai n 

at  t he t i me of  LI RC' s r evi ew.   The r ecor d i ncl udes mul t i pl e 

r ef er ences t o t he pr ogr essi on of  Smoczyk' s condi t i on,  i ncl udi ng 

t he doct or s '  st at ement s r ecogni z i ng t he di mi ni shed l i kel i hood 

t hat  cer t ai n t r eat ment s,  such as a r adi of r equency r hi zot omy,  

woul d have any l ast i ng ef f ect  on Smoczyk' s pai n.  

¶54 We t her ef or e concl ude t hat  t her e i s cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d on whi ch a r easonabl e per son 

coul d r el y t o r each LI RC' s f i ndi ng t hat  Smoczyk was not  r equi r ed 

t o under go a r hi zot omy bef or e bei ng f ound per manent l y and 

t ot al l y di sabl ed.  

2.   LI RC' s aut hor i t y 

¶55 Xcel ' s act i ng wi t hout  aut hor i t y ar gument  i s r el at ed t o 

i t s f i r st  ar gument ,  t hat  LI RC' s deci s i on i s not  suppor t ed by 

cr edi bl e and subst ant i al  evi dence,  because when a deci s i on by 

LI RC i s not  suppor t ed by cr edi bl e and subst ant i al  evi dence,  t he 

deci s i on i s i n excess of  LI RC' s aut hor i t y.   See M.  & M.  Real t y 

Co.  v.  I ndus.  Comm' n,  267 Wi s.  52,  57,  64 N. W. 2d 413 ( 1954) .   

Mor eover ,  as di scussed i n gr eat er  det ai l  bel ow,  Xcel ' s 

suggest i on t hat  LI RC was bound by t he f i r st  ALJ' s 
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r ecommendat i on,  i n ef f ect ,  suggest s t hat  t her e was not  cr edi bl e 

and subst ant i al  evi dence i n t he r ecor d f or  LI RC t o make a 

di f f er ent  f i ndi ng t han t he ALJ.   Al t hough t he t wo ar gument s ar e 

separ at e,  t he gover ni ng pr i nci pl es over l ap.  

¶56 When a par t y t o a wor ker ' s compensat i on pr oceedi ng 

seeks r evi ew of  an ALJ' s f i ndi ng or  or der ,  LI RC i s not  bound by 

t he ALJ' s deci si on,  and may " af f i r m,  r ever se,  set  asi de or  

modi f y t he f i ndi ngs or  or der  i n whol e or  i n par t ,  or  di r ect  t he 

t aki ng of  addi t i onal  evi dence. "   Wi s.  St at .  § 102. 18( 3) .   

Mor eover ,  when we r evi ew an awar d or  deni al  of  wor ker ' s 

compensat i on benef i t s,  we r evi ew t he deci s i on of  LI RC,  r at her  

t han t he deci s i ons of  t he ALJs,  t he c i r cui t  cour t ,  or  t he cour t  

of  appeal s.   See Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶14;  

Tr ansamer i ca I ns.  Co.  v.  DI LHR,  54 Wi s.  2d 272,  281,  195 N. W. 2d 

656 ( 1972)  ( " The f i ndi ngs bef or e us f or  r evi ew ar e t hose of  t he 

depar t ment ,  not  t hose ear l i er  made by t he exami ner . " ) .   

Fur t her mor e,  we have r ecogni zed t hat  " [ u] nr evi ewed 

admi ni st r at i ve l aw j udge deci s i ons r egar di ng Chapt er  102 ar e not  

bi ndi ng on t he Commi ssi on, "  Theuer  v.  LI RC,  2001 WI  26,  ¶13,  242 

Wi s.  2d 29,  624 N. W. 2d 110.   Si mi l ar l y,  an ALJ' s  f ai l ur e t o make 

a f i ndi ng on a par t i cul ar  i ssue al so does not  bi nd LI RC,  and t he 

l ack of  a f i ndi ng wi l l  not  pr ecl ude a deci s i on by LI RC on t hat  

mat t er .   See Wor sch v.  DI LHR,  46 Wi s.  2d 504,  509,  175 N. W. 2d 

201 ( 1970) .  

¶57 Xcel ' s ar gument  t hat  LI RC exceeded i t s aut hor i t y when 

i t  i ssued an or der  t hat  " conf l i c t ed wi t h t he un- appeal ed 

hol di ng"  of  t he f i r st  ALJ r educes t o a c l ai m t hat  LI RC was bound 
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by t he ALJ' s or der ,  and t hat  LI RC was not  empower ed t o deci de 

t he i ssue of  per manent  t ot al  di sabi l i t y  bef or e Smoczyk obt ai ned 

a r adi of r equency r hi zot omy.   Not  onl y does t hi s ar gument  

di sr egar d t he non- bi ndi ng ef f ect  of  ALJs'  f i ndi ngs on LI RC' s 

deci s i ons,  but  i t  al so i gnor es LI RC' s expr ess st at ut or y 

aut hor i t y over  Smoczyk' s t i mel y  appeal  f r om t he second ALJ' s 

or der  denyi ng per manent  and t ot al  di sabi l i t y  benef i t s.   See Wi s.  

St at .  § 102. 18( 3) ;  see al so Davi s v.  I ndus.  Comm' n,  22 Wi s.  2d 

674,  678–79,  126 N. W. 2d 611 ( 1964)  ( " We ar e r equi r ed t o assume,  

unl ess t her e i s af f i r mat i ve pr oof  t o t he cont r ar y,  t hat  t he 

commi ssi on act ed r egul ar l y as t o al l  mat t er s and pur suant  t o t he 

r ul es of  l aw and pr oper  pr ocedur es i n i t s det er mi nat i on. " )  

( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .  

¶58 Ther ef or e,  we concl ude t hat  LI RC di d not  exceed i t s 

aut hor i t y when i t  deci ded Smoczyk' s c l ai m f or  per manent  t ot al  

di sabi l i t y  wi t hout  r equi r i ng hi m t o under go f ur t her  medi cal  

pr ocedur es as suggest ed by t he f i r st  ALJ.   I n r eachi ng i t s 

concl usi on,  LI RC addr essed bot h ALJs'  f i ndi ngs and det er mi ned 

t hat  t he f act s of  r ecor d compel l ed a di f f er ent  r esul t .   Thi s was 

pr oper  under  t he st at ut es gover ni ng LI RC' s r evi ew,  as wel l  as 

our  cases di scussi ng LI RC' s di scr et i on over  ALJs '  f i ndi ngs and 

concl usi ons.   Accor di ngl y,  we af f i r m LI RC' s awar d f or  Smoczyk.  

I V.   CONCLUSI ON 

¶59 We concl ude t hat  t he c i r cui t  cour t  had compet ency t o 

adj udi cat e Xcel ' s compl ai nt ,  not wi t hst andi ng Xcel ' s omi ssi on of  

ACE,  because ACE was not  an " adver se par t y"  f or  pur poses of  Wi s.  

St at .  § 102. 23( 1) ( a) .   I n r eachi ng t hi s concl usi on,  we r eaf f i r m 
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our  deci s i on i n Mi l l er  I I ,  173 Wi s.  2d at  713–18,  and concl ude 

t hat  an " adver se par t y"  under  § 102. 23( 1) ( a)  i s a par t y " i n 

whose f avor "  LI RC' s awar d or  or der  was made,  or  a par t y " whose 

i nt er est  i s  i n conf l i c t  wi t h t he modi f i cat i on or  r ever sal "  of  

LI RC' s or der  or  awar d.   We al so now wi t hdr aw l anguage t hat  

cr eat es a def i ni t i on of  " adver se par t y"  pr of f er ed by t he cour t  

of  appeal s i n Mi l l er  I ,  166 Wi s.  2d at  842,  whi ch i s not  i n 

accor d wi t h our  def i ni t i on.  

¶60 Addi t i onal l y,  r at her  t han r emandi ng t o t he cour t  of  

appeal s t o r evi ew t he mer i t s of  Xcel ' s compl ai nt ,  whi ch t he 

cour t  of  appeal s  di d not  r evi ew,  we af f i r m LI RC' s awar d i n f avor  

of  Smoczyk.   Fi r st ,  based on t he evi dence of  r ecor d,  LI RC' s 

f i ndi ng t hat  Smoczyk i s ent i t l ed t o per manent  t ot al  di sabi l i t y  

benef i t s on an odd- l ot  basi s  i s suppor t ed by cr edi bl e and 

subst ant i al  evi dence.   Second,  Xcel  has not  demonst r at ed t hat  

LI RC exceeded i t s aut hor i t y i n r eachi ng a concl usi on t hat  

depar t ed f r om an ALJ' s or der  i n Smoczyk' s wor ker ' s compensat i on 

pr oceedi ng bef or e t he DWD.   Ther ef or e,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s and we r emand wi t h i nst r uct i ons t o 

af f i r m LI RC' s deci s i on awar di ng per manent  t ot al  di sabi l i t y  

benef i t s t o Smoczyk.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶61 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   Al t hough 

I  do not  j oi n t he maj or i t y opi ni on,  I  agr ee t hat  t he c i r cui t  

cour t  can adj udi cat e Xcel ' s compl ai nt  even t hough ACE was not  a 

named par t y.   I  al so agr ee t hat  LI RC' s deci s i on and or der  shoul d 

be af f i r med on t he mer i t s.   I  wr i t e separ at el y t o expr ess t wo 

concer ns.  

I  

¶62 One concer n i s t hat  t he maj or i t y opi ni on r epeat edl y 

and i ncor r ect l y par aphr ases Ar t i c l e VI I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on wi t hout  f ul l y  and accur at el y st at i ng i t s  

t er ms.   The maj or i t y opi ni on st at es as f ol l ows:   

•  Ar t i c l e VI I ,  Sect i on 8 " pr ovi des t hat  c i r cui t  cour t s 

have j ur i sdi ct i on t o hear  ' al l  mat t er s c i v i l  and 

cr i mi nal  wi t hi n t hi s st at e. ' "   Maj or i t y op. ,  ¶27.   

•  " [ W] e have r ecogni zed t hat  [ accor di ng t o Ar t i c l e VI I ,  

Sect i on 8]  ' no c i r cui t  cour t  i s  wi t hout  subj ect  mat t er  

j ur i sdi ct i on t o ent er t ai n act i ons of  any nat ur e 

what soever . ' "   Maj or i t y op. ,  ¶27.  

•  " [ B] ecause subj ect  mat t er  j ur i sdi ct i on i s conf er r ed on 

t he cour t s by t he const i t ut i on,  i t  cannot  be r evoked 

by st at ut e. "   Maj or i t y op. ,  ¶27.  

•  " Al t hough a c i r cui t  cour t  may not  be depr i ved of  

j ur i sdi ct i on by oper at i on of  a st at ut e,  a c i r cui t  

cour t  may l ack compet ency [ t o r ender  cer t ai n 

j udgment s] .  .  .  . "   Maj or i t y op. ,  ¶28.  

¶63 I n cont r ast ,  t he Wi sconsi n Const i t ut i on,  Ar t i c l e VI I ,  

Sect i on 8,  pr ovi des as f ol l ows:   " Except  as ot her wi se pr ovi ded 
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by l aw,  t he c i r cui t  cour t  shal l  have or i gi nal  j ur i sdi ct i on i n 

al l  mat t er s c i v i l  and cr i mi nal  wi t hi n t hi s s t at e and such 

appel l at e j ur i sdi ct i on i n t he c i r cui t  as t he l egi s l at ur e may 

pr escr i be by l aw"  ( emphasi s added) .    

¶64 For  a f ul l  di scussi on of  t he i mpor t  of  t hi s 

const i t ut i onal  pr ovi s i on,  whi ch get s l ost  i n t he maj or i t y 

opi ni on' s par aphr asi ng and i n var i ous di scussi ons of  subj ect  

mat t er  j ur i sdi ct i on and compet ency,  see Eber har dy v.  Ci r cui t  

Cour t  f or  Wood Cnt y. ,  102 Wi s.  2d 539,  547- 553,  307 N. W. 2d 881 

( 1981) .   

¶65 Mi sst at i ng t hi s const i t ut i onal  pr ovi s i on has,  i n my 

opi ni on,  l ed t o a conf usi ng body of  l aw on t he meani ng and use 

of  t he concept s of  " subj ect  mat t er  j ur i sdi ct i on"  and 

" compet ency. "   Thi s conf usi on has t aken on a l i f e of  i t s  own 

over  t he year s and shows no si gn of  abat i ng.   See Shopper  

Adver t i ser ,  I nc.  v.  DOR,  117 Wi s.  2d 223,  236- 40,  344 N. W. 2d 115 

( 1984)  ( Abr ahamson,  J. ,  concur r i ng i n par t  & di ssent i ng i n 

par t ) .  

I I  

¶66 My second concer n i s t hat  t he maj or i t y opi ni on 

per pet uat es uncer t ai nt y i n t he l aw.   Pl ai nt i f f s ar e goi ng t o be 

uncer t ai n r egar di ng whom t o name as " adver se par t i es"  under  Wi s.  

St at .  § 102. 23.   A s i mpl e er r or  may cause pl ai nt i f f s t o be 

t hr own out  of  cour t .  

¶67 LI RC asked t he cour t  t o adopt  br oad l anguage f r om 

Mi l l er  I .   Thi s  woul d have t hr own t he pl ai nt i f f  i n t he pr esent  
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case out  of  cour t  but  mi ght  have br ought  mor e cer t ai nt y t o t he 

l aw.   The maj or i t y opi ni on i s unwi l l i ng t o do so.   

¶68 I nst ead,  t he maj or i t y opi ni on wi t hdr aws t he f ol l owi ng 

l anguage f r om Mi l l er  I : 1  " any par t y bound by [ LI RC' s]  or der  or  

awar d gr ant i ng or  denyi ng compensat i on i s an ' adver se par t y. ' "   

Maj or i t y op. ,  ¶44.   Thus,  t he maj or i t y opi ni on accompl i shes what  

t he Mi l l er  I I 2 cour t  was unwi l l i ng t o do.   

¶69 A goal  i n i nt er pr et i ng t he t ext  of  Wi s.  St at .  § 102. 23 

i s t o cr eat e cer t ai nt y f or  t he par t i es.   Under  t he st at ut e,  a 

compl ai nt  agai nst  LI RC f or  r evi ew of  i t s  or der  or  awar d——i n 

whi ch t he adver se par t y i s al so t o be made a def endant ——i s f i l ed 

i n c i r cui t  cour t  and ser ved upon a commi ssi oner  or  agent  

aut hor i zed by t he commi ssi on t o accept  ser vi ce.   Such ser vi ce 

const i t ut es compl et e ser vi ce on al l  par t i es.   Wi s.  St at .  

§ 102. 23( 1) ( b) .   The commi ssi on t hen mai l s one copy t o each 

ot her  def endant .    

¶70 No pl ai nt i f f  shoul d l ose hi s,  her ,  or  i t s  day i n cour t  

by f ai l i ng t o name a par t y as a def endant  or  nami ng t he wr ong 

par t y as a def endant  under  Wi s.  St at .  § 102. 23.   Pl ai nt i f f s 

shoul d not  be def eat ed i n t hei r  r edr ess of  gr i evances by a 

conf usi ng maze of  st at ut es and j udi c i al  opi ni ons i nst r uct i ng 

t hem whom t o name as a def endant  f or  r evi ew of  a LI RC or der  or  

awar d.  

                                                 
1 Mi l l er  Br ewi ng Co.  v.  LI RC ( Mi l l er  I ) ,  166 Wi s.  2d 830,  

842,  480 N. W. 2d 532 ( Ct .  App.  1992) .  

2 Mi l l er  Br ewi ng Co.  v.  LI RC ( Mi l l er  I I ) ,  173 Wi s.  2d 700,  
704,  495 N. W. 2d 660 ( 1993) .  
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¶71 I  t her ef or e unequi vocal l y and f i r ml y r ecommend,  as t he 

Assi st ant  At t or ney Gener al  r equest ed of  t he cour t ,  t hat  t he 

Wor ker ' s Compensat i on Advi sor y Counci l  r evi ew t hi s deci s i on and 

pr opose t o t he l egi s l at ur e r evi s i ons t o Wi s.  St at .  § 102. 23 t o 

c l ar i f y who must  be i ncl uded as a par t y i n j udi c i al  r evi ew 

gover ned by Wi s.  St at .  § 102. 03. 3  

¶72 The Wi sconsi n Wor ker ' s Compensat i on Advi sor y Counci l  

was cr eat ed i n 1975 t o advi se on pol i cy mat t er s concer ni ng t he 

devel opment  and admi ni st r at i on of  t he wor ker s '  compensat i on l aw. 4  

The Counci l  i s  composed of  f i ve management ,  f i ve l abor ,  and 

t hr ee non- vot i ng i nsur ance member s appoi nt ed by t he secr et ar y of  

t he Depar t ment  of  Wor kf or ce Devel opment  and i s chai r ed by a 

depar t ment  empl oyee.   " The Counci l  pr ovi des a vehi c l e f or  l abor  

and management  r epr esent at i ves t o pl ay a di r ect  r ol e i n 

r ecommendi ng changes i n t he wor ker s '  compensat i on l aw t o t he 

l egi s l at ur e. " 5 

¶73 Unt i l  t he Wi sconsi n Wor ker ' s Compensat i on Advi sor y 

Counci l  and t he l egi s l at ur e act ,  t o avoi d conf usi on I  pr opose 

t hat  LI RC consi der  adopt i ng t he pr act i ce of  pr ovi di ng 

i nf or mat i on wi t h i t s or der  or  awar d i nst r uct i ng t he par t i es 

about  who i s t o be named as an " adver se par t y"  i n subsequent  

r evi ew.   " When an agency appends a not i ce t o i t s deci s i on and 

                                                 
3 Let t er  dat ed Jan.  16,  2013,  on f i l e wi t h t he cour t .   See 

maj or i t y op. ,  ¶2 n. 5.  

4 Wi s.  St at .  § 102. 14( 2) .  

5 17 Thomas M.  Domer  & Char l es F.  Domer ,  Wi sconsi n Pr act i ce 
Ser i es,  Wor ker s '  Compensat i on Law § 2. 8 ( 2012- 2013 ed. ) .  
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t he not i ce c l ear l y di r ect s a par t y how t o appeal ,  t he not i ce 

shoul d r emove any conf usi on cr eat ed by t he st at ut es about  whom 

t o name and ser ve. " 6  

¶74 The l egi s l at ur e and t he cour t  have si mi l ar l y suggest ed 

el sewher e t hat  t he admi ni st r at i ve ent i t y l ead t he way.   See,  

e. g. ,  Wi s.  St at .  § 227. 48( 2)  ( pr ovi di ng t hat  " [ e] ach deci s i on 

shal l  i ncl ude not i ce of  any r i ght  of  t he par t i es t o pet i t i on f or  

r ehear i ng and admi ni st r at i ve or  j udi c i al  r evi ew of  adver se 

deci s i ons,  t he t i me al l owed f or  f i l i ng each pet i t i on and 

i dent i f i cat i on of  t he par t y t o be named as r espondent . " ) ;  

Sunnyvi ew Vi l l age,  I nc.  v.  Wi s.  Dep' t  of  Admi n. ,  104 

Wi s.  2d 396,  412,  311 N. W. 2d 632 ( 1981)  ( cour t  r ecommends t hat  

gover nment al  ent i t i es adopt  pr act i ce of  pr ovi di ng i nf or mat i on on 

whi ch gover nment  ent i t y t o be named and ser ved as a r espondent )  

( c i t ed i n Al l  St ar  Rent  A Car ,  I nc.  v.  DOT,  2006 WI  85,  ¶46,  292 

Wi s.  2d 615,  716 N. W. 2d 506 ( cour t  has " r epeat edl y exhor t ed 

admi ni st r at i ve agenci es t o i ncl ude wi t h t hei r  deci s i ons c l ear  

not i ces expl ai ni ng t he pr ocedur es t hat  must  be f ol l owed t o 

obt ai n j udi c i al  r evi ew. " ) ) ;  Wi s.  Envt l .  Decade,  I nc.  v.  Pub.  

Ser v.  Comm' n,  84 Wi s.  2d 504,  534,  267 N. W. 2d 609 ( 1978)  ( cour t  

di r ect s PSC t o i dent i f y pr i nci pal  par t i es who must  be ser ved) .  

¶75 Act i on by LI RC woul d quel l  t he conf usi on per pet uat ed 

by t he maj or i t y opi ni on.   

¶76 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

                                                 
6 Al l  St ar  Rent  A Car ,  I nc.  v.  DOT,  2006 WI  85,  ¶47,  292 

Wi s.  2d 615,  716 N. W. 2d 506.  
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¶77 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns Par t  I  of  t hi s concur r i ng opi ni on.  
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