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No. 2011AP329- FT
(L.C. No. 2010CV111)

STATE OF W SCONSI N ) I N SUPREME COURT

M chael J. WAl dvogel Trucking, LLC,
Petitioner-Respondent-Petitioner,

v. FI LED

State of Wsconsin Labor and Industry Review MAR 21. 2012
Conmi ssi on, ’

Di ane M Frengen
Respondent - Appel | ant Cerk of Suprene Court
Dani el M Berceau,

Respondent .

REVI EW of a decision of the Court of Appeals. D smssed as

i nprovi dently granted.

11 PER CURI AM On Decenber 1, 2011, we granted M chael
J. Waldvogel Trucking, LLC s (\Waldvogel Trucking) petition for
review of an unpublished decision of the court of appeals,

M chael J. Waldvogel Trucking, LLC v. LIRC, No. 2011AP329-FT,

unpublished slip op. (Ws. C. App. June 28, 2011), that

reversed an order by the Langl ade County Circuit Court! reversing

! The Honorable Fred W Kawal ski presided.
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the Labor and Industry Review Comm ssion's (LIRC) determ nation
that Daniel Berceau (Berceau) 1is eligible for unenploynent
benefits.

12 After reviewing the record and the parties' briefs,
and after hearing oral argunent, we conclude that Waldvogel
Trucking's petition for review was inprovidently granted.

13 For purposes of explaining our decision, we briefly
relate the follow ng undisputed facts. Begi nning in January
2008, Berceau was enployed by Wldvogel Trucking as a dairy
transport driver, a position that required Berceau to maintain a
valid comercial driver's |icense. In May 2009, due to lack of
work, Berceau was laid off indefinitely. Three nonths |ater
however, on August 12, 2009, Waldvogel Trucking recalled
Ber ceau. Pursuant to both federal I|aw and conpany policy,
Berceau was required to submt to a pre-enploynent drug test
Ber ceau tested positive for mari j uana nmet abol i tes.
Consequently, on August 18, 2009, Waldvogel Trucking discharged
Ber ceau.

14 Berceau filed for unenploynment benefits. Rej ecti ng
Wal dvogel Trucking's argunent that Berceau was discharged for
"m sconduct connected wth [his] work™ under Ws. St at.
§ 108.04(5) (2009-10),2 LIRC concluded that Berceau was eligible

for unenpl oynent benefits.

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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15 The <circuit court disagreed, and Berceau appealed.
The court of appeals then reversed the order of the circuit
court and remanded the cause for reinstatenent of LIRCSs
deci si on.

16 Wal dvogel Trucking petitioned this court for review,
asking us to answer a single question: whether an enployee,
recalled from an indefinite | ay-of f, S eligible for
unenpl oynment benefits when he renders hinself ineligible for his
job by wusing illegal drugs. We granted Wal dvogel Trucking's
petition for review and heard oral argunment on March 6, 2012.

17 Upon further reflection, however, we conclude that the
petition for review was inprovidently granted. W sconsin Stat.
8§ 108.04(8)(a) provides, in relevant part, that an enployee is
ineligible for unenploynent benefits for a stated period if the
enpl oyee "fails, wthout good cause, to accept suitable work
when offered . . . ." On June 26, 2011, the legislature created
§ 108. 04(8)(b). 2011 Ws. Act 32, § 2403t. Section
108.04(8)(b)1.b. clarifies that an enployee's failure to accept
an offer of work under subsection (8)(a) includes "[t]he
enployer's withdrawal of or failure to extend an offer of work
due to a positive test result" for illegal drugs. See id.
Section 108.04(8)(b) went into effect on July 1, 2011. See id.,
88 9354(2q), 9400.

18 Gven the legislature's enactnent of Ws. St at .
8§ 108.04(8)(b), the issue presented by Waldvogel Trucking's
petition for review is not l|likely to recur. See Ws. Stat.
8 (Rule) 809.62(1r)(c)S3. Because a decision by this court in

3



No. 2011AP329-FT

the instant case would not develop or clarify the |aw, see
8 809.62(1r)(c), we conclude that Wil dvogel Trucking's petition
for review was inprovidently granted.

19 By the Court.—TFhe review of the decision of the court
of appeals is dismssed as inprovidently granted.

10 Justice PATI ENCE DRAKE ROGGENSACK di ssents.
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