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ATTORNEY di sci pl i nar y pr oceedi ng.   At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Benj ami n J.  Har r i s has appeal ed 

f r om a r ef er ee' s r epor t  concl udi ng t hat  he engaged i n 

pr of essi onal  mi sconduct  and r ecommendi ng t hat  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n be suspended f or  s i x mont hs.    

¶2 We concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e 

suppor t ed by sat i sf act or y and convi nci ng evi dence.   We f ur t her  

concl ude t hat  a f i ve- mont h suspensi on i s an appr opr i at e sanct i on 

f or  At t or ney Har r i s ' s mi sconduct .   We al so agr ee wi t h t he 

r ef er ee' s r ecommendat i on t hat  At t or ney Har r i s shoul d be r equi r ed 
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t o cont i nue counsel i ng f or  hi s depr essi on,  and we concl ude t hat  

t he f ul l  cost s of  t he pr oceedi ng,  whi ch wer e $19, 293. 88 as of  

Oct ober  3,  2012,  shoul d be assessed agai nst  At t or ney Har r i s.  

¶3 At t or ney Har r i s was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1996 and pr act i ces i n Mi l waukee.   He has been 

pr evi ousl y di sci pl i ned on t hr ee pr i or  occasi ons.   I n 2007 he 

r ecei ved a pr i vat e r epr i mand i n t wo cl i ent  mat t er s i nvol v i ng 

f ai l ur e t o act  wi t h r easonabl e di l i gence and pr ompt ness and 

f ai l ur e t o keep a c l i ent  r easonabl y i nf or med about  t he st at us of  

a mat t er  and compl y wi t h r equest s f or  i nf or mat i on.   I n 2008 he 

was i ssued a publ i c r epr i mand i n t hr ee cl i ent  mat t er s f or  

f ai l i ng t o act  wi t h r easonabl e di l i gence and pr ompt ness i n 

r epr esent i ng a c l i ent ;  ent er i ng i nt o a busi ness t r ansact i on wi t h 

a c l i ent  or  knowi ngl y acqui r i ng a pecuni ar y i nt er est  adver se t o 

a c l i ent ;  f ai l i ng t o keep a c l i ent  i nf or med about  t he st at us of  

a mat t er  and compl y wi t h r equest s f or  i nf or mat i on;  and f ai l i ng 

t o t ake r easonabl e st eps t o pr ot ect  a c l i ent ' s i nt er est s upon 

t er mi nat i on of  r epr esent at i on.   I n 2010 At t or ney Har r i s ' s 

l i cense was suspended f or  60 days f or  f ai l ur e t o keep a c l i ent  

i nf or med as t o t he st at us of  a mat t er  and f ai l i ng t o keep a 

c l i ent  i nf or med and r espond t o a c l i ent ' s r equest  f or  

i nf or mat i on.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Har r i s,  

2010 WI  9,  322 Wi s.  2d 364,  778 N. W. 2d 154.    

¶4 On Mar ch 4,  2011,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a compl ai nt  al l egi ng 14 count s of  mi sconduct .   

Count s One and Two i nvol ved At t or ney Har r i s ' s r epr esent at i on of  

N. D.  i n a di vor ce act i on f i l ed i n June of  2008 i n Mi l waukee 
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Count y.   The par t i es s i gned a mar i t al  set t l ement  agr eement  and 

obt ai ned a j udgment  of  di vor ce on Mar ch 6,  2009.   As at t or ney 

f or  t he pet i t i oner ,  At t or ney Har r i s was t o compl et e t he f i ndi ngs 

of  f act ,  concl usi ons of  l aw and j udgment  of  di vor ce and f i l e 

t hem wi t h t he cour t .  

¶5 Fol l owi ng t he di vor ce,  N. D.  needed t o r ef i nance her  

house t o r emove her  spouse' s name f r om t he t i t l e and pay hi m an 

i ni t i al  set t l ement  of  $30, 000.   I n or der  t o do t hi s,  she needed 

At t or ney Har r i s t o compl et e a Qual i f i ed Domest i c  Rel at i ons Or der  

( QDRO)  i n or der  t o move $23, 527 f r om one of  her  r et i r ement  f unds 

t o her  ex- spouse' s r et i r ement  f und.   N. D.  appl i ed f or  a mor t gage 

and l ocked i n an i nt er est  r at e gi v i ng her  unt i l  May 17,  2009,  

bef or e t hat  i nt er est  r at e expi r ed.   I f  she di d not  c l ose by t hat  

dat e,  she woul d have t o set  up a new l oan and pay addi t i onal  

l oan or i gi nat i on f ees.   

¶6 N. D.  e- mai l ed At t or ney Har r i s on Mar ch 26,  2009,  

i nf or mi ng hi m of  t he r ef i nanci ng and aski ng what  i t  woul d t ake 

t o pr epar e t he necessar y document s.   I n Apr i l ,  May,  and June,  

2009,  N. D.  e- mai l ed and t el ephoned At t or ney Har r i s numer ous 

t i mes i nqui r i ng about  t he st at us of  hi s pr epar at i on of  t he QDRO 

and f i ndi ngs.   On Apr i l  2 At t or ney Har r i s sent  opposi ng counsel  

t he f i ndi ngs.   They wer e r et ur ned t o hi m t he next  day.   

¶7 At t or ney Har r i s di d not  r espond t o N. D. ' s numer ous e-

mai l s and phone cal l s unt i l  May 11,  2009,  when he asked her  

about  i nf or mat i on r egar di ng t he l oan.   The i nf or mat i on was sent  

t o At t or ney Har r i s on May 12.   N. D.  agai n r emi nded At t or ney 

Har r i s she coul d not  c l ose unt i l  he suppl i ed t he needed 
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i nf or mat i on r egar di ng t he QDRO and t he f i ndi ngs.   At t or ney 

Har r i s di d not  f i l e t he f i ndi ngs wi t h t he cour t  unt i l  June 11,  

2009.    

¶8 N. D.  hi r ed successor  counsel  on June 24,  2009,  t o hel p 

her  compl et e t he QDRO.   She had t o pay a new l oan or i gi nat i on 

f ee,  had t o pay successor  counsel  t o f i ni sh t he wor k At t or ney 

Har r i s st ar t ed,  and had t o pay addi t i onal  i nt er est  because she 

f ai l ed t o meet  t he deadl i ne f or  r ef i nanci ng.   The OLR' s 

compl ai nt  al l eged t he f ol l owi ng count s of  mi sconduct  wi t h 

r espect  t o At t or ney Har r i s ' s r epr esent at i on of  N. D. :  

 COUNT ONE:   By f ai l i ng t o t i mel y  f i l e a Fi ndi ngs 
of  Fact ,  Concl us i ons of  Law,  and Judgment  of  Di vor ce 
i n [ N. D. ' s]  di vor ce mat t er  and by f ai l i ng t o pr ompt l y 
pr epar e t he Qual i f i ed Domest i c Rel at i ons Or der  on her  
behal f ,  despi t e hi s c l i ent ' s numer ous r equest s and 
despi t e t he f act  t hat  he was i nf or med t hat  t i me was of  
t he essence,  Har r i s v i ol at ed SCR 20: 1. 3. 1 

 COUNT TWO:   By f ai l i ng t o r espond t o [ N. D. ' s ]  
numer ous emai l s and t el ephone cal l s r egar di ng t he 
st at us of  t he dr af t i ng and f i l i ng Fi ndi ngs and t he 
Qual i f i ed Domest i c Rel at i ons Or der ,  Har r i s v i ol at ed 
SCR 20: 1. 4( a) ( 3) . 2 

¶9 At t or ney Har r i s st i pul at ed t hat  he vi ol at ed SCR 20: 1. 3 

by f ai l i ng t o t i mel y pr epar e t he QDRO.    

¶10 Count s Thr ee,  Four ,  and Fi ve of  t he compl ai nt  ar ose 

out  of  At t or ney Har r i s ' s r epr esent at i on of  P. B.   P. B.  hi r ed 

At t or ney Har r i s on August  31,  2006,  and pai d hi m $1, 000 t o 

                                                 
1 SCR 20: 1. 3 st at es " [ a]  l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

2 SCR 20: 1. 4( a) ( 3)  st at es a l awyer  shal l  " keep t he cl i ent  
r easonabl y i nf or med about  t he st at us of  t he mat t er ;  .  .  .  . "  
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handl e t he est at e of  P. B. ' s l at e mot her ,  M. B. ,  who had passed 

away on Jul y 15,  2006.   I n Jul y of  2008 At t or ney Har r i s pr ovi ded 

P. B.  wi t h consent  f or ms f or  each of  M. B. ' s s i x  chi l dr en t o s i gn.   

P. B.  obt ai ned t he si gnat ur es and r et ur ned t he compl et ed wai ver  

f or ms t o At t or ney Har r i s.   At t or ney Har r i s pr epar ed a dr af t  

Appl i cat i on f or  I nf or mal  Admi ni st r at i on of  M. B. ' s est at e,  but  

t he document  was never  f i l ed.  

¶11 I n Febr uar y 2009 At t or ney Har r i s set  up a meet i ng at  

hi s of f i ce wi t h al l  s i x of  M. B. ' s chi l dr en,  but  he f ai l ed t o 

show up.   I n Oct ober  2009 P. B.  cal l ed At t or ney Har r i s t o check 

on t he st at us of  t he case.   At t or ney Har r i s sai d he woul d send 

out  a st at us l et t er ,  but  no l et t er  was ever  sent .  

¶12 As pr evi ousl y not ed,  At t or ney Har r i s ' s l i cense t o 

pr act i ce l aw was suspended f or  60 days,  ef f ect i ve Mar ch 8,  2010.   

At t or ney Har r i s never  not i f i ed P. B.  of  t he suspensi on,  nor  di d 

he advi se P. B.  t o seek r epr esent at i on el sewher e.   I n Sept ember  

2010 At t or ney Har r i s pr ovi ded P. B.  a f ul l  r ef und of  $1, 000.   The 

OLR' s compl ai nt  al l eged t he f ol l owi ng count s of  mi sconduct  wi t h 

r espect  t o At t or ney Har r i s ' s r epr esent at i on of  P. B. :  

 COUNT THREE:   By f ai l i ng t o t i mel y advance t he 
mat t er  of  M. B. ' s est at e,  i ncl udi ng by f ai l i ng t o ever  
f i l e an appl i cat i on f or  i nf or mal  pr obat e,  Har r i s 
v i ol at ed SCR 20: 1. 3.   

 COUNT FOUR:   By f ai l i ng t o r espond t o P. B. ' s 
numer ous t el ephoni c r equest s f or  a st at us updat e on 
t he M. B.  est at e,  Har r i s v i ol at ed SCR 20: 1. 4( a) ( 4) . 3 

                                                 
3 SCR 20: 1. 4( a) ( 4)  pr ovi des t hat  a l awyer  shal l  " pr ompt l y 

compl y wi t h r easonabl e r equest s by t he c l i ent  f or  
i nf or mat i on;  .  .  .  . "    
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 COUNT FI VE:   By f ai l i ng t o not i f y P. B.  of  hi s  
l i cense suspensi on and/ or  advi se hi m t o seek l egal  
advi ce el sewher e,  Har r i s v i ol at ed SCR 22. 26( 1) ( a)  and 
( b) . 4 

¶13 At t or ney Har r i s subsequent l y st i pul at ed t o al l  t hr ee 

count s of  mi sconduct .  

¶14 Count s Si x,  Seven,  Ei ght ,  and Ni ne of  t he compl ai nt  

ar ose out  of  At t or ney Har r i s ' s r epr esent at i on of  J. K.   A 

j udgment  i n t he amount  of  $562, 000 was ent er ed agai nst  J. K.  and 

her  husband,  D. K. ,  i n Waukesha Count y f ol l owi ng a j ur y t r i al .   

J. K.  and her  husband had been r epr esent ed i n t hat  case by 

At t or ney Jer emy Pr zybyl a.   Af t er  t he t r i al ,  Mr .  and Mr s.  K.  

hi r ed At t or ney Har r i s.   At t or ney Har r i s f i l ed an appeal  whi ch 

r esul t ed i n a por t i on of  t he ver di ct  bei ng over t ur ned and t he 

mat t er  bei ng r e- t r i ed.   Af t er  r e- t r i al ,  a j udgment  of  $412, 000 

was ent er ed agai nst  Mr .  and Mr s.  K.  

¶15 Dur i ng At t or ney Har r i s ' s r epr esent at i on,  hi s f i r m was 

hi r ed by Mr .  and Mr s.  K.  t o r epr esent  t hem i n a l egal  

mal pr act i ce case agai nst  At t or ney Pr zybyl a.   Mr .  and Mr s.  K.  and 

                                                 
4 SCR 22. 26( 1) ( a)  and ( b)  st at es as f ol l ows:   

 ( 1)  On or  bef or e t he ef f ect i ve dat e of  l i cense 
suspensi on or  r evocat i on,  an at t or ney whose l i cense i s 
suspended or  r evoked shal l  do al l  of  t he f ol l owi ng:  

 ( a)  Not i f y by cer t i f i ed mai l  al l  c l i ent s bei ng 
r epr esent ed i n pendi ng mat t er s of  t he suspensi on or  
r evocat i on and of  t he at t or ney' s consequent  i nabi l i t y  
t o act  as an at t or ney f ol l owi ng t he ef f ect i ve dat e of  
t he suspensi on or  r evocat i on.  

 ( b)  Advi se t he c l i ent s t o seek l egal  advi ce of  
t hei r  choi ce el sewher e.   
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At t or ney Har r i s i ni t i al l y  bel i eved t he mal pr act i ce case shoul d 

be pl aced on hol d pendi ng a r esol ut i on of  t he Waukesha Count y 

j udgment  ent er ed agai nst  Mr .  and Mr s.  K.  

¶16 On Mar ch 1,  2007,  At t or ney Har r i s f i l ed a summons and 

compl ai nt  on behal f  of  J. K.  agai nst  At t or ney Pr zybyl a i n Ozaukee 

Count y.   I n December  of  2007,  a mot i on t o di smi ss was f i l ed by 

Pr zybyl a.   At t or ney Har r i s was awar e of  t he pendi ng mot i on t o 

di smi ss and made t he uni l at er al  deci s i on not  t o oppose i t .   Hi s 

st r at egy was t o al l ow di smi ssal  of  t he mal pr act i ce sui t  under  

t he t heor y t hat  i t  woul d al l ow hi m t o bet t er  be abl e t o r esol ve 

t he Waukesha Count y j udgment .   The case agai nst  At t or ney 

Pr zybyl a was di smi ssed on Mar ch 12,  2008.    

¶17 Pr i or  t o t he di smi ssal ,  At t or ney Har r i s di d not  t el l  

J . K.  about  hi s st r at egy and t he pot ent i al  di smi ssal  of  her  l egal  

mal pr act i ce case.   At t or ney Har r i s t est i f i ed at  t he hear i ng 

bef or e t he r ef er ee t hat  he di d not  t el l  J . K.  about  t he mot i on t o 

di smi ss so t hat  she woul d have an easi er  t i me r eopeni ng t he case 

based on t he f act  she had no per sonal  knowl edge of  t he mot i on t o 

di smi ss.    

¶18 J. K.  di scover ed her  l egal  mal pr act i ce sui t  had been 

di smi ssed i n November  of  2008.   At t or ney Har r i s sai d he 

per mi t t ed di smi ssal  of  t he case i n an ef f or t  t o obt ai n l ever age 

i n hi s negot i at i ons on t he out st andi ng money j udgment  and t o 

conceal  t he exi st ence of  a possi bl e mal pr act i ce c l ai m f r om a 

cr edi t or .   J. K.  hi r ed anot her  at t or ney t o r epr esent  her  i n Apr i l  

of  2009.   That  at t or ney moved t o r eopen t he mal pr act i ce sui t  on 

May 1,  2009,  mor e t han one year  af t er  t he di smi ssal .   The mot i on 
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was deni ed.   The OLR' s compl ai nt  al l eged t he f ol l owi ng count s of  

mi sconduct  wi t h r espect  t o At t or ney Har r i s ' s r epr esent at i on of  

J. K. :  

 COUNT SI X:   By f ai l i ng t o consul t  wi t h [ J. K. ]  and 
i nst ead uni l at er al l y deci di ng not  t o pr osecut e 
[ J. K. ' s]  l egal  mal pr act i ce c l ai m,  knowi ng t hi s woul d 
r esul t  i n a wai ver  of  t he c l ai m,  and by f ai l i ng t o 
know or  l ear n t he appr opr i at e st at ut e of  l i mi t at i ons,  
Har r i s v i ol at ed SCR 20: 1. 1. 5 

 COUNT SEVEN:   By f ai l i ng t o consul t  wi t h [ J. K. ]  
concer ni ng t he met hod and means of  pur sui ng her  c l ai ms 
and by f ai l i ng t o di scuss wi t h [ J. K. ]  t he pot ent i al  
di smi ssal  of  t he l egal  mal pr act i ce c l ai m i n or der  t o 
pr oceed wi t h r esol ut i on of  a j udgment  agai nst  her ,  
Har r i s v i ol at ed SCR 20: 1. 2( a) . 6 

 COUNT EI GHT:   By f ai l i ng t o di scuss and r eveal  
hi s st r at egy wi t h [ J. K. ] ,  whi ch i ncl uded al l owi ng a 
l egal  mal pr act i ce c l ai m t o be di smi ssed under  t he 
t heor y i t  woul d al l ow hi m t o bet t er  be abl e t o r esol ve 

                                                 
5 SCR 20: 1. 1 st at es,  " A l awyer  shal l  pr ovi de compet ent  

r epr esent at i on t o a c l i ent .   Compet ent  r epr esent at i on r equi r es 
t he l egal  knowl edge,  ski l l ,  t hor oughness and pr epar at i on 
r easonabl y necessar y f or  t he r epr esent at i on. "  

6 SCR 20: 1. 2( a)  pr ovi des as f ol l ows:    

 Subj ect  t o par s.  ( c)  and ( d) ,  a l awyer  shal l  
abi de by a c l i ent ' s deci s i ons concer ni ng t he 
obj ect i ves of  r epr esent at i on and,  as r equi r ed by 
SCR 20: 1. 4,  shal l  consul t  wi t h t he c l i ent  as t o t he 
means by whi ch t hey ar e t o be pur sued.   A l awyer  may 
t ake such act i on on behal f  of  t he c l i ent  as i s 
i mpl i edl y aut hor i zed t o car r y out  t he r epr esent at i on.   
A l awyer  shal l  abi de by a c l i ent ' s deci s i on whet her  t o 
set t l e a mat t er .   I n a cr i mi nal  case or  any pr oceedi ng 
t hat  coul d r esul t  i n depr i vat i on of  l i ber t y,  t he 
l awyer  shal l  abi de by t he c l i ent ' s deci s i on,  af t er  
consul t at i on wi t h t he l awyer ,  as t o a pl ea t o be 
ent er ed,  whet her  t o wai ve j ur y t r i al  and whet her  t he 
c l i ent  wi l l  t est i f y.  
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a j udgment  agai nst  hi s c l i ent ,  Har r i s v i ol at ed 
SCR 20: 1. 4( a) ( 2) 7 and ( 3) .  

 COUNT NI NE:   By f ai l i ng t o advi se [ J. K. ]  about  
t he di smi ssal  of  t he l egal  mal pr act i ce case,  by 
advi s i ng [ J. K. ]  t hat  t he act i on was pendi ng af t er  he 
knew i t  had been di smi ssed,  and by i nt ent i onal l y 
al l owi ng t he di smi ssal  t o occur  i n or der  t o mi sl ead a 
cr edi t or  of  hi s  c l i ent s and gai n advant age f or  hi s 
c l i ent s,  Har r i s v i ol at ed SCR 20: 8. 4( c) . 8 

¶19 Count s Ten and El even of  t he compl ai nt  ar ose out  of  

At t or ney Har r i s ' s r epr esent at i on of  M. B.   I n Sept ember  of  2008,  

M. B.  hi r ed At t or ney Har r i s t o r epr esent  her  i n a di vor ce.   She 

pai d hi m an advance f ee of  $700.   At t or ney Har r i s f i l ed t he 

pet i t i on f or  di vor ce on Oct ober  15,  2008.   Ar ound t he t i me t he 

di vor ce was f i l ed,  M. B.  moved t o New Yor k St at e.    

¶20 M. B.  spoke wi t h At t or ney Har r i s i n Oct ober  and 

November  2008 and agai n i n Januar y and Febr uar y 2009.   At t or ney 

Har r i s t ol d her  t he cour t  woul d i ssue t he di vor ce on 

Febr uar y 18,  2009.  

¶21 At t or ney Har r i s c l ai ms he r ecei ved a voi ce message on 

hi s answer i ng machi ne,  f r om a woman who sounded l i ke M. B. ,  

aski ng hi m t o di smi ss t he di vor ce act i on.   Based on t hi s voi ce 

message,  he l et  t he di vor ce act i on be di smi ssed.   I n f act ,  M. B.  

di d not  l eave any such message.   At t or ney Har r i s t ook no act i on 

t o communi cat e di r ect l y wi t h M. B.  t o conf i r m her  wi sh t o di smi ss 

                                                 
7 SCR 20: 1. 4( a) ( 2)  pr ovi des t hat  a l awyer  shal l  " r easonabl y 

consul t  wi t h t he c l i ent  about  t he means by whi ch t he cl i ent ' s 
obj ect i ves ar e t o be accompl i shed;  .  .  .  . "  

8 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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her  di vor ce case,  and once t he act i on had been di smi ssed,  he di d 

not  advi se her  of  t hat  f act .    

¶22 M. B.  had bel i eved her  di vor ce woul d be f i nal i zed on 

Febr uar y 18,  2009.   Begi nni ng i n Febr uar y 2009 she l ef t  numer ous 

messages f or  At t or ney Har r i s,  but  he never  r et ur ned her  cal l s.   

She f i l ed a gr i evance agai nst  hi m i n Jul y 2009.  

¶23 On Sept ember  8,  2009,  t he OLR sent  At t or ney Har r i s an 

i nvest i gat i ve l et t er  wi t h r egar d t o M. B. ' s gr i evance and 

r equest ed hi m t o r espond by Oct ober  2.   At t or ney Har r i s f ai l ed 

t o r espond.   The OLR sent  a second l et t er  on Oct ober  5,  

r equest i ng a r esponse by Oct ober  15.   At t or ney Har r i s agai n 

f ai l ed t o r espond.   On Oct ober  26,  2009,  At t or ney Har r i s sent  

t he OLR a l et t er  pur por t edl y r espondi ng t o M. B. ' s gr i evance,  but  

he f ai l ed t o r espond t o sever al  enumer at ed quest i ons.    

¶24 On Oct ober  29,  2009,  t he OLR sent  At t or ney Har r i s 

anot her  l et t er  advi s i ng t hat  mor e speci f i c r esponses wer e 

r equi r ed by November  12.   At t or ney Har r i s sent  sever al  l et t er s 

i ndi cat i ng a dat e by whi ch he woul d r espond,  but  no r esponse was 

ever  sent .   On Januar y 9,  2010,  t he OLR f i l ed a mot i on wi t h t hi s 

cour t  seeki ng a suspensi on of  At t or ney Har r i s ' s l i cense f or  

f ai l ur e t o cooper at e i n an OLR i nvest i gat i on.   Thi s cour t  i ssued 

an or der  t o show cause.   At t or ney Har r i s t hen sent  t he OLR 

l et t er s r esponsi ve t o i t s ear l i er  i nqui r i es and document  

r equest s,  and t he OLR wi t hdr ew i t s r equest  f or  a suspensi on of  

At t or ney Har r i s ' s l i cense.  

¶25 The OLR' s compl ai nt  al l eged:  
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 COUNT TEN:   By f ai l i ng t o cont act  [ M. B. ]  bet ween 
Febr uar y 2009 and August  2009 r egar di ng t he di smi ssal  
of  her  di vor ce case and by f ai l i ng t o r espond t o 
[ M. B. ' s]  numer ous t el ephone cal l s seeki ng t he st at us 
of  t he di vor ce case,  Har r i s v i ol at ed SCRs 20: 1. 4( a) ( 3)  
and ( 4) .  

 COUNT ELEVEN:   By f ai l i ng t o r espond t i mel y t o 
OLR' s mul t i pl e wr i t t en r equest s f or  i nf or mat i on 
r egar di ng t hi s i nvest i gat i on,  Har r i s v i ol at ed 
SCR 22. 03( 2)  and 22. 03( 6) , 9 enf or ceabl e v i a 
SCR 20: 8. 4( h) . 10 

                                                 
9 SCRs 22. 03( 2)  and ( 6)  st at e as f ol l ows:  

 ( 2)  Upon commenci ng an i nvest i gat i on,  t he 
di r ect or  shal l  not i f y t he r espondent  of  t he mat t er  
bei ng i nvest i gat ed unl ess i n t he opi ni on of  t he 
di r ect or  t he i nvest i gat i on of  t he mat t er  r equi r es 
ot her wi se.   The r espondent  shal l  f ul l y  and f ai r l y 
di scl ose al l  f act s and ci r cumst ances per t ai ni ng t o t he 
al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved 
by or di nar y mai l  a r equest  f or  a wr i t t en r esponse.   
The di r ect or  may al l ow addi t i onal  t i me t o r espond.   
Fol l owi ng r ecei pt  of  t he r esponse,  t he di r ect or  may 
conduct  f ur t her  i nvest i gat i on and may compel  t he 
r espondent  t o answer  quest i ons,  f ur ni sh document s,  and 
pr esent  any i nf or mat i on deemed r el evant  t o t he 
i nvest i gat i on.  

 .  .  .   

 ( 6)  I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.   

10 SCR 20: 8. 4( h)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by 
SCR 21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  
SCR 22. 04( 1) ;  .  .  .  . "  
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¶26 Count s Twel ve,  Thi r t een,  and Four t een ar ose out  of  

At t or ney Har r i s ' s r epr esent at i on of  J. H.   J. H.  and her  husband,  

S. H. ,  f i l ed a j oi nt  pet i t i on f or  di vor ce i n Januar y of  2006.   

At t or ney Har r i s di d not  r epr esent  ei t her  par t y.   Mr .  and Mr s.  H.  

sought  t o end t hei r  mar r i age by way of  a col l abor at i ve di vor ce.  

¶27 Mr .  and Mr s.  H.  owned a mar i t al  r esi dence i n Er i n,  

Wi sconsi n.   Pr ospect i ve buyer s f ai l ed t o c l ose on t he pur chase 

of  t he pr oper t y.   S. H.  want ed t o pur sue l i t i gat i on f or  br each of  

cont r act .   J. H.  di d not  want  t o do so si nce she had moved out  of  

st at e and di d not  want  t o have t o r et ur n t o Wi sconsi n f or  t he 

l i t i gat i on.   She al so di d not  want  t o be r esponsi bl e f or  t he 

cost  of  t he l i t i gat i on.  

¶28 S. H.  met  wi t h At t or ney Har r i s about  t he pr oper t y 

c l ai m.   S. H.  t ol d At t or ney Har r i s t hat  he and J . H.  had r eached 

an under st andi ng wher eby S. H.  coul d commence t he br each of  

cont r act  l i t i gat i on as l ong as he was sol el y r esponsi bl e f or  al l  

cost s and J. H.  woul d not  have t o r et ur n t o Wi sconsi n.   At t or ney 

Har r i s bel i eved S. H.  had aut hor i t y f r om J. H.  t o begi n t he 

l i t i gat i on.   On Apr i l  23,  2008,  wi t hout  cont act i ng ei t her  J. H.  

or  her  di vor ce at t or ney,  and wi t hout  cont act i ng S. H. ' s di vor ce 

at t or ney,  At t or ney Har r i s f i l ed sui t  agai nst  t he pr ospect i ve 

buyer s.   The compl ai nt  named t he pl ai nt i f f s as " S.  and J.  H. , "  

and At t or ney Har r i s s i gned t he compl ai nt  as " At t or neys f or  

Pl ai nt i f f s. "   He i ni t i al l y  di d not  send J. H.  a copy of  t he 

summons and compl ai nt  or  any ot her  document s.   At t or ney Har r i s 

bel i eved S. H.  was keepi ng J. H.  advi sed of  t he pr ogr ess of  t he 

case.  
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¶29 On or  about  August  29,  2008,  J . H. ' s di vor ce at t or ney 

l ear ned of  t he sui t  onl i ne t hr ough CCAP.   She cont act ed At t or ney 

Har r i s and t ol d hi m J. H.  had no knowl edge of  t he l awsui t  and was 

unwi l l i ng t o par t i c i pat e i n i t .   J. H.  and S. H.  wer e di vor ced on 

Sept ember  26,  2008.   As par t  of  t he di vor ce j udgment ,  J. H.  

agr eed and was or der ed t o cooper at e i n t he pendi ng br each of  

cont r act  sui t  as l ong as t he l i t i gat i on was f i nanced ent i r el y by 

S. H.   Despi t e t he di vor ce agr eement ,  J. H.  f i l ed a gr i evance 

agai nst  At t or ney Har r i s c l ai mi ng she had not  gi ven hi m aut hor i t y 

t o f i l e t he l i t i gat i on.   The c i v i l  l i t i gat i on was ul t i mat el y  

set t l ed t hr ough medi at i on i n Apr i l  2009.  

¶30 The OLR' s compl ai nt  al l eged t he f ol l owi ng count s of  

mi sconduct  wi t h r espect  t o t he J. H.  and S. H.  mat t er :  

 COUNT TWELVE:   By f ai l i ng t o advi se [ J. H. ]  t hat  
he had f i l ed a l awsui t  on her  behal f  as her  at t or ney 
and by f ai l i ng t o consul t  wi t h her  r egar di ng t he 
nat ur e of  t he l awsui t ,  i t s  obj ect i ves,  and t he st at us 
of  t he case,  Har r i s v i ol at ed SCR 20: 1. 2( a) ,  
SCR 20: 1. 4( a) ,  and SCR 20: 1. 4( b) . 11 

                                                 
11 SCRs 20: 1. 4( a)  and ( b)  st at e:  

 A l awyer  shal l :  

 ( 1)  Pr ompt l y i nf or m t he cl i ent  of  any deci s i on or  
c i r cumst ance wi t h r espect  t o whi ch t he cl i ent ' s 
i nf or med consent ,  as def i ned i n SCR 20: 1. 0( f ) ,  i s  
r equi r ed by t hese r ul es;   

 ( 2)  r easonabl y consul t  wi t h t he c l i ent  about  t he 
means by whi ch t he cl i ent ' s  obj ect i ves ar e t o be 
accompl i shed;  

 ( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he 
st at us of  t he mat t er ;   
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 COUNT THI RTEEN:   By nami ng [ J . H. ]  as pl ai nt i f f  
and by f al sel y r epr esent i ng t o t he Cour t  i n t he case 
t hat  he was t he at t or ney r epr esent i ng [ J. H. ]  when she 
had never  met  hi m and she had never  agr eed t o such 
r epr esent at i on,  Har r i s v i ol at ed SCR 20: 3. 3( a) ( 1) 12 and 
SCR 20: 8. 4( c) .   

 COUNT FOURTEEN:   By nami ng [ J . H. ]  as pl ai nt i f f  
and by f al sel y  r epr esent i ng t o t he opposi ng par t y i n 
t he case t hat  he was t he at t or ney r epr esent i ng [ J. H. ]  
when he had never  met  her  and she had never  agr eed t o 
such r epr esent at i on,  Har r i s v i ol at ed SCR 20: 4. 1( a) 13 
and SCR 20: 8. 4( c) .  

¶31 At t or ney Har r i s f i l ed an answer  t o t he compl ai nt  on 

Apr i l  19,  2011.   James Wi ni ar ski  was appoi nt ed r ef er ee.   A 

                                                                                                                                                             
 ( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by 
t he c l i ent  f or  i nf or mat i on;  and 

 ( 5)  consul t  wi t h t he c l i ent  about  any r el evant  
l i mi t at i on on t he l awyer ' s conduct  when t he l awyer  
knows t hat  t he cl i ent  expect s assi st ance not  per mi t t ed 
by t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw.  

 ( b)  A l awyer  shal l  expl ai n a mat t er  t o t he ext ent  
r easonabl y necessar y t o per mi t  t he c l i ent  t o make 
i nf or med deci s i ons r egar di ng t he r epr esent at i on.  

12 SCR 20: 3. 3( a) ( 1)  pr ovi des t hat  a l awyer  shal l  not  
knowi ngl y " make a f al se st at ement  of  f act  or  l aw t o a t r i bunal  
or  f ai l  t o cor r ect  a f al se st at ement  of  mat er i al  f act  or  l aw 
pr evi ousl y made t o t he t r i bunal  by t he l awyer ;  .  .  .  . "  

13 SCR 20: 4. 1( a)  st at es as f ol l ows:  

 I n t he cour se of  r epr esent i ng a c l i ent  a l awyer  
shal l  not  knowi ngl y:   

 ( 1)  make a f al se st at ement  of  a mat er i al  f act  or  
l aw t o a 3r d per son;  or   

 ( 2)  f ai l  t o di scl ose a mat er i al  f act  t o a 3r d 
per son when di scl osur e i s necessar y t o avoi d assi st i ng 
a cr i mi nal  or  f r audul ent  act  by a c l i ent ,  unl ess 
di scl osur e i s pr ohi bi t ed by SCR 20: 1. 6.   
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hear i ng was hel d bef or e t he r ef er ee on Febr uar y 20 and 21,  2012.   

The r ef er ee i ssued hi s r epor t  and r ecommendat i on on May 11,  

2012.   The r ef er ee f ound t hat  t he OLR had met  i t s bur den of  

pr oof  as t o Count s One t hr ough Fi ve ( t he N. D.  and P. B.  mat t er s) .   

The r ef er ee f ound t he OLR f ai l ed t o meet  i t s bur den of  pr oof  as 

t o Count  Si x ( t he f i r st  count  al l eged wi t h r espect  t o At t or ney 

Har r i s ' s r epr esent at i on of  J. K. ) .   The r ef er ee f ur t her  f ound t he 

OLR di d meet  i t s bur den of  pr oof  wi t h r espect  t o Count s Seven 

t hr ough Ni ne ( t he r emai nder  of  t he J. K.  count s)  and Ten and 

El even ( t he count s ar i s i ng out  of  t he M. B.  mat t er ) .   The r ef er ee 

f ound t he OLR f ai l ed t o meet  i t s bur den of  pr oof  wi t h r espect  t o 

Count s Twel ve t hr ough Four t een ( al l  ar i s i ng out  of  t he J. H.  

mat t er ) .  

¶32 Wi t h r espect  t o t he appr opr i at e di sci pl i ne,  t he 

r ef er ee not ed t hat  t he OLR pr oved t en out  of  t he 14 count s 

char ged.   The r ef er ee sai d t he common t hr ead r unni ng t hr ough 

many of  t he pr oven count s was l ack of  di l i gence and f ai l ur e t o 

r espond t o c l i ent  communi cat i ons.   The r ef er ee not ed t he same 

pr obl ems al so exi st ed i n At t or ney Har r i s ' s pr i or  di sci pl i nar y 

cases.    

¶33 The r ef er ee not ed t hat  At t or ney Har r i s asser t ed bot h 

t he pr i or  di sci pl i nar y cases as wel l  as t he count s char ged i n 

t he i nst ant  mat t er  al l  had t hei r  or i gi n i n t he year s 2007 

t hr ough 2010,  a t i me dur i ng whi ch he mai nt ai ned he was 

exper i enci ng consi der abl e per sonal  pr obl ems.   The r ef er ee not ed 

t hat  At t or ney Har r i s event ual l y deci ded t o see a psychol ogi st .    



No.  2011AP478- D   

 

16 
 

¶34 The psychol ogi st  t est i f i ed at  t he evi dent i ar y hear i ng 

and not ed At t or ney Har r i s ' s use of  a " bot t om l ef t  dr awer "  i n hi s  

desk wher e he woul d pl ace or  hi de cor r espondence and ot her  

mat er i al s he di d not  want  t o deal  wi t h i n an appr opr i at e 

f ashi on.   The psychol ogi st  t est i f i ed t hat  wi t h t her apy At t or ney 

Har r i s has r ecogni zed t he i mpr opr i et y of  t hat  conduct  and i s now 

deal i ng wi t h such i ssues i n a bet t er  f ashi on.   The psychol ogi st  

t est i f i ed At t or ney Har r i s suf f er s f r om depr essi on.   However ,  t he 

psychol ogi st  sai d t he depr ess i on was not  an excuse f or  

pr of essi onal  mi sconduct .    

¶35 The r ef er ee sai d whi l e At t or ney Har r i s had no 

i nappr opr i at e mot i ves,  t he di sci pl i ne i mposed i n t hi s case must  

di scour age At t or ney Har r i s f r om engagi ng i n s i mi l ar  conduct  i n 

t he f ut ur e and must  al so ser ve t o det er  s i mi l ar  mi sconduct  by 

ot her  at t or neys.   The r ef er ee sai d he di d not  doubt  At t or ney 

Har r i s has made pr ogr ess and has l ear ned f r om hi s mi st akes,  but  

t he pot ent i al  exi st ed f or  At t or ney Har r i s t o r el apse and f al l  

i nt o t he same sor t  of  conduct  i n t he f ut ur e.  

¶36 The r ef er ee i dent i f i ed as mi t i gat i ng f act or s At t or ney 

Har r i s ' s acknowl edgement  of  hi s depr essi on and hi s need f or  

psychol ogi cal  hel p;  t he r est r uct ur i ng of  hi s of f i ce pr ot ocol s t o 

avoi d s i mi l ar  pr obl ems i n t he f ut ur e;  hi s acknowl edgment  of  some 

of  t he mi sconduct  her e;  and hi s har dwor ki ng and zeal ous 

r epr esent at i on of  c l i ent s as shown i n t he J. K.  mat t er .   The 

r ef er ee i dent i f i ed as aggr avat i ng f act or s At t or ney Har r i s ' s 

t hr ee pr i or  di sci pl i nar y pr oceedi ngs i nvol v i ng s i mi l ar  

mi sconduct .  
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¶37 The r ef er ee not ed t hi s cour t  has f ol l owed a pat t er n of  

pr ogr essi ve di sci pl i ne.   He not ed t he OLR had sought  a one- year  

suspensi on whi l e At t or ney Har r i s bel i eved anot her  publ i c 

r epr i mand was appr opr i at e.   Gi ven t he past  di sci pl i nar y hi st or y 

and t he mi sconduct  pr oven i n t hi s case,  t he r ef er ee r ecommended 

At t or ney Har r i s be suspended f or  s i x mont hs and be r equi r ed t o 

cont i nue psychol ogi cal  counsel i ng f or  hi s depr essi on.   The 

r ef er ee r ecommended t hat  At t or ney Har r i s be r esponsi bl e f or  80 

per cent  of  t he cost s i n t he case and sai d,  " I  do f i nd t ot al  

cost s woul d not  have been much di f f er ent  even i f  t he count s 

r ecommended f or  di smi ssal  had not  been char ged. "  

¶38 At t or ney Har r i s has appeal ed.   He i dent i f i es t he 

f ol l owi ng i ssues:  

 1.  Di d t he Ref er ee er r  i n concl udi ng At t or ney 
Har r i s v i ol at ed t he Rul es of  Pr of essi onal  conduct  when 
he f ai l ed t o r easonabl y communi cat e wi t h what  he 
t hought  was f or mer  c l i ent  af t er  he t hought  t he c l i ent  
had i nst r uct ed hi m t o di smi ss a di vor ce mat t er ?  

 2.  Di d t he Ref er ee er r  i n concl udi ng t hat  
At t or ney Har r i s v i ol at ed t he r ul es of  pr of essi onal  
conduct  by f ai l i ng t o communi cat e t he choi ce of  
t act i cs wi t h [ J . K. ]  when she had gi ven hi m car t e 
bl anche t o r esol ve an out st andi ng j udgment  and put  
anot her  mat t er  on hol d unt i l  t hat  j udgment  was 
r esol ved?  

 3.  Di d t he Ref er ee er r  i n concl udi ng t hat  
At t or ney Har r i s v i ol at ed t he r ul es of  pr of essi onal  
conduct  by mi sr epr esent i ng t he s t at us of  a mat t er  when 
t her e i s no evi dence t hat  At t or ney Har r i s ever  t ol d 
c l i ent  t hat  i t  was pendi ng when i t  was not ?  

 4.  Di d t he Ref er ee er r  i n r ecommendi ng a s i x 
mont h suspensi on when At t or ney Har r i s has made 
si gni f i cant  changes t o pr event  a r eoccur r ence of  past  
bad conduct ,  has pr act i ced vi ol at i on f r ee f or  t wo 
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year s and hi s conduct  i s not  as ser i ous as ot her  cases 
cal l i ng f or  a s i x mont h suspensi on? 

¶39 At t or ney Har r i s ' s openi ng br i ef  on appeal  st at es t hat  

he appeal s onl y f r om t he r ef er ee' s f i ndi ng of  f act  cont ai ned i n 

par agr aph 32 and t he r ef er ee' s concl usi ons of  l aw wi t h r espect  

t o Count s Seven,  Ei ght ,  Ni ne ( i n par t ) ,  Ten,  and El even.   He 

al so obj ect s t o t he l evel  of  di sci pl i ne r ecommended by t he 

r ef er ee and cont i nues t o bel i eve t hat  a publ i c r epr i mand woul d 

be appr opr i at e.  

¶40 Fi ndi ng of  f act  32 st at es,  " Har r i s del i ber at el y l ed 

[ J. K. ]  t o bel i eve t hat  t he act i on was st i l l  pendi ng,  af t er  he 

knew i t  had been di smi ssed. "    

¶41 I n di scussi ng t he J. K.  mat t er ,  t he r ef er ee sai d t he 

evi dence shows t hat  At t or ney Har r i s per mi t t ed t he di smi ssal  of  

t he mal pr act i ce case wi t hout  di scussi ng t he di smi ssal  and i t s 

consequences wi t h J. K.   The r ef er ee sai d t he di smi ssal  of  t he 

mal pr act i ce case and i t s r el at i on t o t he j udgment  pr evi ousl y 

t aken agai nst  J. K.  and her  husband wer e si gni f i cant  event s whi ch 

r equi r ed i nput  f r om At t or ney Har r i s ' s c l i ent .    

¶42 Wi t h r espect  t o t he M. B.  mat t er ,  t he r ef er ee not ed 

At t or ney Har r i s mai nt ai ns he r ecei ved a voi ce message f r om M. B.  

i ndi cat i ng she want ed t o dr op her  di vor ce act i on.   The r ef er ee 

sai d,  " [ T] he r easonabl e appr oach t o t he al l eged voi ce message 

r equi r ed conf i r mat i on of  hi s c l i ent ' s desi r e t o dr op t he di vor ce 

act i on. "   

¶43 At t or ney Har r i s ar gues t he r ef er ee er r ed i n f ai l i ng t o 

r ecommend t he di smi ssal  of  Count  Ten i nvol v i ng t he 
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r epr esent at i on of  M. B.  because At t or ney Har r i s r easonabl y 

bel i eved hi s r epr esent at i on of  M. B.  had ended.   At t or ney Har r i s 

c l ai ms he was t he vi ct i m of  an i nt ent i onal  decept i on,  and 

because of  t hi s he bel i eved hi s c l i ent  want ed t he di vor ce case 

di smi ssed.    

¶44 At t or ney Har r i s al so ar gues t hat  t he r ef er ee er r ed i n 

concl udi ng he vi ol at ed t he r ul es of  pr of essi onal  conduct  wi t h 

r espect  t o hi s r epr esent at i on of  J. K.   He says t he onl y evi dence 

i n t he r ecor d i s t hat  he di d consul t  wi t h J. K.  on t he met hod and 

means of  pur sui ng her  mal pr act i ce c l ai m.   He ar gues t he evi dence 

est abl i shed t hat  J. K.  gave hi m car t e bl anche t o do what  he coul d 

t o r esol ve t he j udgment  so l ong as t he mal pr act i ce act i on 

r emai ned " v i abl e. "   He asser t s t he r ecor d shows t he mal pr act i ce 

act i on was al ways vi abl e because t he st at ut e of  l i mi t at i ons had 

not  r un and i t  coul d al ways be r e- f i l ed.   He says,  " The day 

af t er  t he act i on was di smi ssed i n Mar ch of  2008,  i t  was j ust  as 

v i abl e as t he day At t or ney Har r i s f i l ed i t . "    

¶45 At t or ney Har r i s ar gues t her e i s  no showi ng t hat  J. K.  

want ed t o be appr i sed of  each and ever y st ep t aken i n t he 

mal pr act i ce case.   He says t he onl y t est i mony i n t he r ecor d i s 

t hat  J. K.  gave hi m a goal  ( r esol ut i on of  t he j udgment )  and 

di r ect ed hi m t o do ever yt hi ng he coul d t o get  r i d of  t he 

j udgment .   At t or ney Har r i s asser t s gi ven t hat  t he mal pr act i ce 

act i on was capabl e of  bei ng pur sued even af t er  i t  was di smi ssed,  

t her e was no har m t o J. K.  and no vi ol at i on of  supr eme cour t  

r ul es.  
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¶46 At t or ney Har r i s al so asser t s t he r ef er ee' s 

r ecommendat i on of  a s i x- mont h suspensi on i s excessi ve.   He says 

i t  i s  i mpor t ant  t o pl ace hi s mi sconduct  i n a t i me per spect i ve.   

He says gener al l y t he event s at  i ssue i n t hi s case occur r ed f r om 

l at e 2006 or  ear l y 2007 t o somet i me i n 2009.   He poi nt s t o a 

ser i es of  unf or t unat e event s dur i ng t hat  t i me per i od i n bot h hi s 

per sonal  and pr of essi onal  l i f e.   He says t he onsl aught  of  t hese 

pr obl ems and pr essur es exacer bat ed hi s per sonal i t y t r ai t  of  

avoi di ng pr obl ems by pl aci ng unopened envel opes t hat  he t hought  

cont ai ned bad news i nt o a desk dr awer  and t r y i ng t o i gnor e t he 

pr obl em.    

¶47 At t or ney Har r i s says he i s not  t he same per son now who 

commi t t ed t he act s and vi ol at ed t he r ul es at  i ssue i n t hi s case.  

He says t he event s i n hi s l i f e t hat  caused hi m t o spi r al  

downwar d ar e now over .   He says t he cases i n whi ch he f ai l ed t o 

r espond t o c l i ent s i n a t i mel y manner  ( N. D.  and P. B. )  occur r ed 

i n 2006 t hr ough 2009,  t he same t i mef r ame as t he ot her  

di sci pl i nar y mat t er s i n whi ch he has al r eady been sanct i oned.   

At t or ney Har r i s suggest s t hat  i f  t he OLR had pr esent ed t he N. D.  

and P. B.  cases at  t he same t i me as t he pr i or  di sci pl i nar y 

mat t er s,  al l  of  t hose mat t er s coul d have been consi der ed 

t oget her .   He says al t hough he acknowl edges t he ser i ousness of  

hi s f ai l i ngs,  " one can quest i on t he f ai r ness of  separ at i ng out  

mat t er s t hat  coul d have been handl ed t oget her  and usi ng t he 

f i r st  r esol ved mat t er  as t he basi s of  ' pr ogr essi ve'  di sci pl i ne. "  

¶48 At t or ney Har r i s asser t s t hat  s i nce he was l ast  

di sci pl i ned i n 2010 he has made si gni f i cant  changes i n t he way 
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he pr act i ces l aw.   He says he has not  and wi l l  not  f or get  t he 

ser i ousness of  hi s past  act i ons and he says i n t hi s el ect r oni c 

age hi s pr evi ous mi sst eps wi l l  never  be f or got t en.  

¶49 The OLR ar gues t hat  t he r ef er ee' s f i ndi ngs and 

concl usi ons shoul d be uphel d i n al l  r espect s.   The OLR says 

At t or ney Har r i s ' s def ense t o t he count  i nvol v i ng M. B.  i s based 

on an unsubst ant i at ed cl ai m t hat  he r ecei ved an anonymous cal l  

f r om somebody pur por t i ng t o be M. B.  i ndi cat i ng she di d not  want  

t o pr oceed wi t h her  di vor ce case.   The OLR says t he i ssue t ur ns 

on t he cr edi bi l i t y  of  At t or ney Har r i s and M. B. ,  and i t  says t he 

r ef er ee' s det er mi nat i on of  cr edi bi l i t y  i s  not  t o be second 

guessed by t hi s cour t .   The OLR says t he r ef er ee chose t o 

bel i eve M. B.  when she t est i f i ed she never  l ef t  any such message 

di r ect i ng t he di smi ssal  of  her  di vor ce case.   The OLR not es 

At t or ney Har r i s admi t s he never  cor r obor at ed t he message by 

cont act i ng M. B.  or  anyone el se on her  behal f ,  nor  di d he conf i r m 

by l et t er  or  i n any ot her  way t hat  t he di vor ce case shoul d be 

cancel l ed.   The OLR says t her e i s ampl e evi dence t o suppor t  t he 

r ef er ee' s f i ndi ng of  mi sconduct  on Count  Ten.  

¶50 The OLR goes on t o ar gue t hat  by f ai l i ng t o consul t  

wi t h J. K.  about  t he st r at egy used per t ai ni ng t o her  l egal  

mal pr act i ce c l ai m,  At t or ney Har r i s v i ol at ed SCRs 20: 1. 2( a)  and 

SCR 20: 1. 4( a) ( 2)  and ( 3) .   The OLR says At t or ney Har r i s made t he 

uni l at er al  deci s i on t o al l ow t he mal pr act i ce case t o be 

di smi ssed i n or der  t o be i n a bet t er  bar gai ni ng posi t i on agai nst  

J. K. ' s j udgment  cr edi t or .   The OLR not es At t or ney Har r i s admi t s 

he never  t ol d J. K.  t he mal pr act i ce sui t  had been di smi ssed.   The 



No.  2011AP478- D   

 

22 
 

OLR says even assumi ng At t or ney Har r i s ' s st r at egy f or  di smi ssi ng 

t he l egal  mal pr act i ce c l ai m had some st r at egi c mer i t  ( whi ch t he 

OLR t er ms " ver y quest i onabl e" ) ,  he i s not  r el i eved of  hi s dut y 

t o consul t  wi t h hi s c l i ent  and abi de by her  deci s i on.   At t or ney 

Har r i s never  gave hi s c l i ent  t he chance t o consi der  al t er nat i ves 

when he pl aced her  mal pr act i ce c l ai m i n j eopar dy wi t hout  her  

consent .   The OLR says t he r ef er ee' s f act ual  f i ndi ngs l eadi ng t o 

t he concl usi on of  v i ol at i ons of  Count s Si x and Seven ar e not  

c l ear l y er r oneous.  

¶51 The OLR ar gues t hat  by f ai l i ng t o advi se J. K.  about  

t he di smi ssal  of  her  l egal  mal pr act i ce sui t  and by l eadi ng her  

t o bel i eve t he case was st i l l  pendi ng af t er  he knew i t  had been 

di smi ssed,  At t or ney Har r i s v i ol at ed SCR 20: 8. 4( c) ,  as al l eged i n 

Count  Ni ne of  t he compl ai nt .   The OLR says At t or ney Har r i s ' s 

st at ed goal  was t o wi t hhol d i nf or mat i on f r om hi s c l i ent  i n or der  

t o pr eser ve some " pl ausi bl e deni abi l i t y"  on her  behal f  shoul d 

she l at er  have t o t est i f y about  her  asset s i n t he money j udgment  

case.   The OLR says,  " I n sum,  Har r i s pl anned t o use hi s own 

decei t  of  hi s c l i ent  t o conceal  t he l egal  mal pr act i ce c l ai m f r om 

her  j udgment  cr edi t or s.   None of  t hese cl ai med st r at egi es wer e 

admi t t edl y r evi ewed wi t h [ J. K. ] . "   

¶52 The OLR not es t hat  SCR 20: 8. 4( c)  i s st at ed i n t he 

di s j unct i ve and pr ohi bi t s conduct  whi ch i nvol ves any one of  t he 

f our  act s descr i bed:   di shonest ,  decei t ,  f r aud,  or  

mi sr epr esent at i on.   The OLR says t he conduct  her e best  f i t s  t he 

cat egor y of  mi sr epr esent at i on whi ch i s def i ned i n SCR 20: 1. 0( h)  

as " an unt r ut h,  ei t her  knowi ngl y or  wi t h r eck l ess di sr egar d,  
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whet her  by st at ement  or  omi ssi on,  whi ch i f  accept ed woul d l ead 

anot her  t o bel i eve a condi t i on exi st s t hat  does not  act ual l y 

exi st . "   The OLR says At t or ney Har r i s ' s comment s t o J. K.  

cer t ai nl y l ed her  t o bel i eve a condi t i on exi st ed t hat  di d not  

act ual l y exi st ,  i . e. ,  t hat  t her e r emai ned pendi ng a v i abl e l egal  

mal pr act i ce c l ai m.  

¶53 As t o t he appr opr i at e sanct i on,  t he OLR says At t or ney 

Har r i s ' s mul t i pl e r ul e v i ol at i ons and di sci pl i nar y hi st or y 

war r ant  a s i x- mont h suspensi on.   The OLR says t her e ar e many 

aggr avat i ng c i r cumst ances i n t hi s case,  t he most  dr amat i c of  

whi ch i s At t or ney Har r i s ' s pr i or  di sci pl i nar y hi st or y,  i ncl udi ng 

t he same r ul e v i ol at i ons wi t h r espect  t o ot her  c l i ent s.    

¶54 The OLR says At t or ney Har r i s appear s t o ar gue t hat  i f  

al l  of  hi s past  di sci pl i nar y  v i ol at i ons had been bundl ed 

t oget her  i nt o one case,  he woul d have r ecei ved a l i ght er  

sanct i on.   The OLR says i t  pr ocesses di sci pl i nar y mat t er s i n t he 

sequence i n whi ch t hey ar e f i l ed,  and i t  says i t  i s  " r ank 

specul at i on t o pr esume a sanct i on woul d be any di f f er ent  had t he 

sequenci ng of  di sci pl i nar y pr osecut i ons been any di f f er ent . "     

¶55 A r ef er ee' s f i ndi ngs of  f act  wi l l  not  be set  asi de 

unl ess c l ear l y er r oneous.   Concl usi ons of  l aw ar e r evi ewed de 

novo.   See I n r e Di sci pl i nar y  Pr oceedi ngs Agai nst  Ei senber g,  

2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   Thi s cour t  i s  

f r ee t o i mpose what ever  di sci pl i ne i t  deems appr opr i at e,  

r egar dl ess of  t he r ef er ee' s r ecommendat i on.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.    
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¶56 Af t er  car ef ul  r evi ew of  t he r ecor d and havi ng had t he 

benef i t  of  br i ef s and or al  ar gument s by t he par t i es,  we concl ude 

t hat  t he r ecor d suppor t s al l  of  t he r ef er ee' s f i ndi ngs of  f act ,  

i ncl udi ng f i ndi ng of  f act  32.   We al so agr ee wi t h al l  of  t he 

r ef er ee' s concl usi ons of  l aw whi ch f l ow f r om t he f i ndi ngs of  

f act .  

¶57 We speci f i cal l y agr ee wi t h t he r ef er ee t hat  t he 

r easonabl e appr oach t o t he al l eged voi cemai l  message l ef t  by 

M. B.  r equi r ed t hat  At t or ney Har r i s conf i r m hi s c l i ent ' s desi r e 

t o dr op t he di vor ce act i on.   We al so speci f i cal l y agr ee wi t h t he 

r ef er ee t hat  At t or ney Har r i s had a dut y t o di scl ose and di scuss 

wi t h J. K.  hi s st r at egy r egar di ng her  l egal  mal pr act i ce sui t ,  and 

we agr ee wi t h t he r ef er ee t hat  no r easonabl e at t or ney woul d 

assume t hat  she or  he had t he aut hor i t y t o di smi ss a pendi ng 

mal pr act i ce case wi t hout  f i r st  di scussi ng t hat  s t r at egy wi t h hi s  

or  her  c l i ent .   Al t hough i t  may be t r ue t hat  At t or ney Har r i s 

never  expl i c i t l y  t ol d J. K.  t hat  t he mal pr act i ce sui t  was st i l l  

" pendi ng"  af t er  he al l owed i t  t o be di smi ssed,  he admi t s t hat  he 

t ol d J. K.  t he mal pr act i ce act i on r emai ned " v i abl e. "   We concl ude 

t hat  At t or ney Har r i s ' s comment s t o J. K.  t hat  her  mal pr act i ce 

sui t  r emai ned " v i abl e"  af t er  he knew i t  had been di smi ssed 

const i t ut ed a mi sr epr esent at i on wi t hi n t he meani ng of  

SCR 20: 8. 4( c) .    

¶58 Tur ni ng t o t he appr opr i at e sanct i on,  t he r ef er ee i s 

cor r ect  t hat  we gener al l y adher e t o a pat t er n of  pr ogr essi ve 

di sci pl i ne.   At t or ney Har r i s ' s di sci pl i nar y hi st or y consi st s of  

a pr i vat e r epr i mand,  a publ i c r epr i mand,  and a 60- day 
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suspensi on.   Af t er  car ef ul  consi der at i on,  we concl ude t hat  t he 

appr opr i at e l evel  of  di sci pl i ne i s a f i ve- mont h suspensi on of  

At t or ney Har r i s ' s l i cense t o pr act i ce l aw.  

¶59 We not e t hat  al l  of  t he c l i ent  mat t er s at  i ssue her e 

had t hei r  genesi s i n t he 2007- 2009 t i mef r ame,  whi ch i s t he same 

t i me per i od at  i ssue i n t he mat t er s t hat  l ed t o At t or ney 

Har r i s ' s suspensi on i n 2010.   At t or ney Har r i s has st at ed t hat  

s i nce t hat  t i me,  he has made subst ant i al  pr ogr ess i n handl i ng 

t he way he pr act i ces l aw.   He now shar es of f i ce space wi t h a 

wel l - r espect ed l ocal  at t or ney and consul t s wi t h hi m on var i ous 

cases.   That  at t or ney ser ves as At t or ney Har r i s ' s ment or .   

At t or ney Har r i s  has downsi zed hi s pr act i ce,  pr i or i t i zes hi s 

exi st i ng c l i ent s over  at t empt i ng t o obt ai n new ones,  and no 

l onger  put s anyt hi ng i n hi s  l ower  l ef t - hand desk dr awer .   

At t or ney Har r i s ' s psychol ogi st  has conf i r med t hese posi t i ve 

changes.  

¶60 Ther e i s no way of  knowi ng what  sanct i on woul d have 

been i mposed i n t he event  al l  of  t he count s at  i ssue i n t hi s 

mat t er  had been br ought  i n conj unct i on wi t h t he count s cont ai ned 

i n t he compl ai nt  t hat  l ed t o At t or ney Har r i s ' s 60- day suspensi on 

i n 2010.   The count s of  mi sconduct  at  i ssue i n t hi s case ar e 

ser i ous f ai l i ngs.   Never t hel ess,  we deem i t  appr opr i at e t o 

i mpose a f i ve- mont h suspensi on,  wher eby At t or ney Har r i s wi l l  be 

abl e t o be r ei nst at ed by af f i davi t ,  see SCR 22. 28( 2) ,  r at her  

t han a s i x- mont h suspensi on whi ch woul d necessi t at e a f ul l  

r ei nst at ement  pr oceedi ng,  see SCRs 22. 29- 22. 33,  and woul d 
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i ncr ease t he act ual  t i me At t or ney Har r i s was wi t hout  a l i cense 

t o pr act i ce l aw.  

¶61 We agr ee wi t h t he r ef er ee t hat  At t or ney Har r i s shoul d 

be r equi r ed t o cont i nue psychol ogi cal  counsel i ng f or  hi s  

depr essi on.   We al so deem i t  appr opr i at e t o assess At t or ney 

Har r i s t he f ul l  cost s of  t he pr oceedi ng.   Supr eme cour t  r ul e 

22. 24( 1m)  pr ovi des t hat  t he cour t ' s  gener al  pol i cy i s t hat  upon 

a f i ndi ng of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s 

upon t he r espondent .   I n cases i nvol v i ng ext r aor di nar y 

c i r cumst ances,  t he cour t  may,  i n t he exer ci se of  i t s  di scr et i on,  

r educe t he amount  of  cost s.   We f i nd no ext r aor di nar y 

c i r cumst ances i n t hi s case t hat  woul d war r ant  a devi at i on f r om 

t he cour t ' s  gener al  pol i cy.   I ndeed,  t he r ef er ee comment ed t hat  

t he t ot al  cost s woul d not  have been much di f f er ent  even i f  t he 

count s on whi ch t he r ef er ee f ound t he OLR di d not  meet  i t s 

bur den of  pr oof  had not  been char ged.  

¶62 I T I S ORDERED t hat  t he l i cense of  Benj ami n J.  Har r i s 

t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  f i ve 

mont hs,  ef f ect i ve Febr uar y 25,  2013.  

¶63 I T I S FURTHER ORDERED t hat  f or  a per i od of  t wo year s 

f r om t he dat e of  t hi s or der ,  Benj ami n J.  Har r i s shal l  

par t i c i pat e i n psychol ogi cal  counsel i ng f or  hi s depr essi on and 

shal l  submi t  quar t er l y r epor t s f r om hi s psychol ogi st  t o t he 

Of f i ce of  Lawyer  Regul at i on.  

¶64 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Benj ami n J.  Har r i s shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.  
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¶65 I T I S FURTHER ORDERED t hat  compl i ance wi t h al l  

condi t i ons of  t hi s or der  i s r equi r ed f or  r ei nst at ement .   See 

SCR 22. 28( 2) .  
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