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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng a gr ant  of  summar y 

j udgment  by t he Washi ngt on Count y Ci r cui t  Cour t 2 t o West  Bend 

                                                 
1 Schi nner  v.  Gundr um,  2012 WI  App 31,  340 Wi s.  2d 195,  811 

N. W. 2d 431.    

2 Ci r cui t  Judge James G.  Pour os,  pr esi di ng.    
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Mut ual  I nsur ance Company ( West  Bend) 3 agai nst  one of  i t s  

i nsur eds.   

¶2 The i nsur ed,  Mi chael  Gundr um ( Gundr um) ,  host ed an 

under age dr i nki ng par t y.   One of  Gundr um' s many guest s,  Mat t hew 

Ceci l  ( Ceci l ) ,  assaul t ed and ser i ousl y i nj ur ed anot her  guest .   

Gundr um knew t hat  Ceci l  had a t endency t o become bel l i ger ent  

when he was i nt oxi cat ed but  he per mi t t ed Ceci l  t o dr i nk anyway.   

The vi ct i m,  Mar shal l  Schi nner  ( Schi nner ) ,  ul t i mat el y sued 

Gundr um and West  Bend t o secur e damages f or  Schi nner ' s i nj ur i es.  

¶3 West  Bend di sput ed cover age.   The i nsur er  ar gued t hat  

i t  had no dut y t o def end and i ndemni f y Gundr um because hi s 

act i ons as a par t y host  wer e i nt ent i onal ;  t hus,  t her e was no 

" acci dent "  and no " occur r ence"  under  t he Gundr um f ami l y ' s 

homeowner ' s i nsur ance pol i cy.   West  Bend al so cont ended t hat  

even i f  t her e wer e an occur r ence under  t he pol i cy,  t her e was no 

cover age because of  an excl usi on i n t he pol i cy f or  bodi l y i nj ur y 

ar i s i ng out  of  a non- i nsur ed l ocat i on.   The par t y had been hel d 

at  a shed at  Gundr um Tr ucki ng,  a f ami l y- owned busi ness t hat  was 

not  an i nsur ed l ocat i on under  t he homeowner ' s pol i cy.  

¶4 The ci r cui t  cour t  gr ant ed summar y j udgment  t o West  

Bend because i t  det er mi ned t hat  t her e i s no acci dent  when 

someone i nt ent i onal l y pr ocur es al cohol  f or  an under age dr i nki ng 

par t y,  and even i f  Gundr um' s act i ons wer e an acci dent ,  t he 

v i ct i m suf f er ed bodi l y i nj ur y at  an uni nsur ed l ocat i on.  

                                                 
3 The par t i es,  t he c i r cui t  cour t ,  and t he cour t  of  appeal s 

have r ef er r ed t o t he i nsur ance company as " West  Bend I nsur ance 
Company"  and " West  Bend Mut ual  I nsur ance Company. "  



No.    2011AP564 

 

3 
 

¶5 The cour t  of  appeal s r ever sed on bot h i ssues.   The 

cour t  of  appeal s  concl uded t hat  t her e was an occur r ence because 

Schi nner ' s assaul t  was an acci dent  when vi ewed f r om t he 

st andpoi nt  of  ei t her  t he i nj ur ed per son ( Schi nner )  or  t he 

i nsur ed ( Gundr um) .   The cour t  of  appeal s al so concl uded t hat  t he 

non- i nsur ed l ocat i on excl usi on di d not  appl y because Schi nner ' s  

i nj ur y di d not  ar i se f r om some " condi t i on"  of  t hat  pr emi ses.    

¶6 The pr i mar y quest i on bef or e us i s whet her  Schi nner ' s 

i nj ur y r esul t ed f r om an occur r ence as def i ned by t he West  Bend 

homeowner ' s i nsur ance pol i cy,  t hus t r i gger i ng cover age f or  

Gundr um.   I f  t he answer  i s yes,  we ar e r equi r ed t o det er mi ne 

whet her  t hat  cover age was excl uded because t he i nj ur y " ar ose out  

of "  an uni nsur ed l ocat i on t hat  was not  " used i n connect i on wi t h"  

an i nsur ed pr emi ses under  t he homeowner ' s pol i cy.    

¶7 Af t er  car ef ul l y consi der i ng t he f act s i n t he r ecor d,  

t he al l egat i ons i n Schi nner ' s compl ai nt ,  t he per t i nent  l anguage 

i n t he homeowner ' s i nsur ance pol i cy,  and our  pr evi ous 

i nt er pr et at i ons of  " occur r ence"  i n i nsur ance pol i c i es,  we 

r ever se t he cour t  of  appeal s and r each t he f ol l owi ng 

concl usi ons.  

¶8 Fi r st ,  Gundr um' s act i ons i n set t i ng up an i sol at ed 

shed f or  a dr i nki ng par t y,  pr ocur i ng al cohol  and expect i ng 

ot her s t o br i ng al cohol ,  i nvi t i ng many under age guest s t o t he 

par t y,  and encour agi ng t he under age guest s t o dr i nk——especi al l y  

an under age guest  known t o become bel l i ger ent  when i nt oxi cat ed——

wer e i nt ent i onal  act i ons t hat  v i ol at ed t he l aw.   Gundr um' s many 

i nt ent i onal  wr ongf ul  act s wer e a subst ant i al  f act or  i n causi ng 
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Schi nner ' s bodi l y i nj ur y.   Vi ewed f r om t he st andpoi nt  of  a 

r easonabl e i nsur ed,  Gundr um' s i nt ent i onal  act i ons cr eat ed a 

di r ect  r i sk of  har m r esul t i ng i n bodi l y i nj ur y,  not wi t hst andi ng 

hi s l ack of  i nt ent  t hat  a speci f i c  i nj ur y occur .   Thus,  

Schi nner ' s bodi l y i nj ur y was not  caused by an " occur r ence"  

wi t hi n t he meani ng of  t he pol i cy ,  and West  Bend i s not  obl i gat ed 

t o pr ovi de i nsur ance cover age f or  Gundr um.  

¶9 Second,  even assumi ng t her e was an occur r ence under  

t he West  Bend homeowner ' s pol i cy,  cover age i s excl uded because 

t he i nj ur y ar ose out  of  t he use of  an i sol at ed shed f or  an 

under age dr i nki ng par t y on uni nsur ed pr emi ses.   The f act  t hat  

t he Gundr ums kept  some per sonal  pr oper t y i nsur ed under  t he 

pol i cy at  t he shed di d not  make t he shed a pr emi ses used i n 

connect i on wi t h t he i nsur ed' s r esi dence,  as t hose t er ms ar e 

def i ned i n t he pol i cy.   Thus,  t he busi ness shed was not  an 

i nsur ed l ocat i on t r i gger i ng cover age under  t he homeowner ' s 

pol i cy.   

I .  FACTUAL BACKGROUND 

 ¶10 The f act s of  t hi s case ar e der i ved f r om Schi nner ' s 

Second Amended Compl ai nt  agai nst  Gundr um and West  Bend,  wi t ness 

st at ement s,  pol i ce r epor t s,  Gundr um' s deposi t i on,  and t he West  

Bend i nsur ance pol i c i es of  r ecor d.  

¶11 I n December  2008 Gundr um,  t hen 21,  r esi ded wi t h hi s 

par ent s,  Scot t  and Ter i  Gundr um,  at  t hei r  r es i dence on St at e 

Hi ghway 144,  near  Sl i nger ,  Wi sconsi n.   The Gundr ums had 
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pur chased a Home and Hi ghway4 pol i cy ( homeowner ' s pol i cy or  t he 

pol i cy)  f r om West  Bend cover i ng t hei r  r esi dent i al  pr emi ses.   The 

homeowner ' s pol i cy cont ai ned per sonal  l i abi l i t y  cover age f or  

per sons i nsur ed under  t he pol i cy,  i ncl udi ng Gundr um.    

¶12 The per sonal  l i abi l i t y  cover age appl i ed t o an 

" occur r ence" :  

A.  Cover age E – Per sonal  Li abi l i t y  

I f  a c l ai m i s made or  a sui t  i s  br ought  agai nst  
an " i nsur ed"  f or  damages because of  " bodi l y i nj ur y"  or  
" pr oper t y damage"  caused by an " occur r ence"  t o whi ch 
t hi s cover age appl i es,  we wi l l :  

1.  Pay up t o our  l i mi t  of  l i abi l i t y  f or  t he 
damages f or  whi ch an " i nsur ed"  i s l egal l y 
l i abl e.  .  .  .   

2.  Pr ovi de a def ense at  our  expense by counsel  
of  our  choi ce .  .  .  .  

¶13 The homeowner ' s pol i cy def i ned " occur r ence"  as " an 

acci dent ,  i ncl udi ng cont i nuous or  r epeat ed exposur e t o 

subst ant i al l y  t he same gener al  har mf ul  condi t i ons. "  

 ¶14 The pol i cy cont ai ned an excl usi on f or  bodi l y i nj ur y or  

pr oper t y damage l i abi l i t y  ar i s i ng out  of  a pr emi ses t hat  i s not  

an " i nsur ed l ocat i on. " 5 

                                                 
4 The hi ghway,  or  aut omobi l e,  por t i on of  t he pol i cy i s not  

r el evant  t o t hi s case.    

5 The homeowner ' s pol i cy st at ed,  " Cover ages E and F do not  
appl y t o t he f ol l owi ng:  .  .  .  ' Bodi l y i nj ur y '  or  ' pr oper t y 
damage'  ar i s i ng out  of  a pr emi ses:  a.  Owned by an ' i nsur ed' ;  b.  
Rent ed t o an ' i nsur ed' ;  or  c.  Rent ed t o ot her s by an ' i nsur ed' ;  
t hat  i s  not  an ' i nsur ed l ocat i on' . "    
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 ¶15 The homeowner ' s pol i cy al so def i ned an i nsur ed 

l ocat i on i n par t  as,  " [ t ] he r esi dence pr emi ses, "  t he " par t  of  

ot her  pr emi ses,  ot her  st r uct ur es and gr ounds used by you as a 

r esi dence, "  and any pr emi ses used by t he i nsur ed " i n connect i on 

wi t h"  t he pr emi ses descr i bed above.    

 ¶16 West  Bend had al so i ssued a commer ci al  gener al  

l i abi l i t y  ( CGL)  pol i cy t o Howar d,  Jan,  Scot t ,  and Guy Gundr um,  

doi ng busi ness as HJSG Ent er pr i ses,  l ocat ed on Ar t hur  Road near  

Sl i nger .   The f aci l i t i es at  t hi s  addr ess wer e commonl y r ef er r ed 

t o as Gundr um Tr ucki ng, 6 wher e t he event s i n quest i on t ook pl ace.   

Because of  i t s  l i quor  excl usi on cl ause,  HJSG' s CGL pol i cy i s not  

at  i ssue i n t hi s case.  

¶17 On December  14,  2008,  Gundr um host ed a par t y i n a shed 

at  Gundr um Tr ucki ng.   The par t y l ast ed i nt o t he ear l y mor ni ng 

                                                                                                                                                             
The homeowner ' s  pol i cy al so cont ai ned an exc l usi on f or  

i nt ent i onal  i nj ur y,  st at i ng t hat  cover age di d not  appl y t o 
" ' [ b] odi l y i nj ur y '  or  ' pr oper t y  damage'  whi ch i s expect ed or  
i nt ended by an ' i nsur ed' . "  

6 West  Bend i ssued t he CGL pol i cy t o HJSG Ent er pr i ses,  but  
t he CGL pol i cy does not  r ef er  t o Gundr um Tr ucki ng.    

The r ecor d i nc l udes a pr i nt ed copy of  t he Wi sconsi n 
Depar t ment  of  Fi nanci al  I nst i t ut i ons ( DFI )  cor por at e r ecor d f or  
Gundr um Tr ucki ng,  I nc. ,  wi t h i t s pr i nci pal  of f i ce on Ar t hur  
Road,  Sl i nger ,  pr esumabl y as pr oof  of  how HJSG Ent er pr i ses 
publ i c l y conduct ed i t s busi ness,  or  t hat  HJSG i s a par ent  ent i t y 
of  Gundr um Tr ucki ng,  I nc.   However ,  t he DFI  r ecor d f or  Gundr um 
Tr ucki ng,  I nc.  does not  r ef er  t o HJSG Ent er pr i ses.   Mor eover ,  a 
sear ch of  DFI  cor por at e r ecor ds r eveal s a Scot t  Gundr um 
Tr ucki ng,  LLC,  al so l i s t i ng i t s pr i nci pal  of f i ce on Ar t hur  Road 
i n Sl i nger .   For  t he sake of  s i mpl i c i t y,  we wi l l  r ef er  t o t he 
ent i t y conduct i ng busi ness on Ar t hur  Road near  Sl i nger  as 
Gundr um Tr ucki ng.    
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hour s of  December  15.   I t  was not  t he f i r st  par t y host ed by 

Gundr um at  t he shed.  Gundr um t est i f i ed i n a deposi t i on t hat  

t her e was at  l east  one pr i or  par t y,  but  ot her  wi t nesses r ecal l ed 

mul t i pl e pr i or  par t i es. 7   

¶18 As wi t h pr evi ous par t i es,  Gundr um t ext ed f r i ends about  

t he par t y and expect ed hi s f r i ends t o t ext  or  t el l  ot her s,  

ensur i ng a wel l - at t ended par t y.   Gundr um l at er  est i mat ed t hat  

mor e t han 40 par t ygoer s came t o t he shed on t he ni ght  of  

December  14.   He al so est i mat ed t hat  40 t o 50 per cent  of  t he 

peopl e wer e under  t he age of  21.  

¶19 The si t e of  t he par t y was a pol e bar n appr oxi mat el y 

40- by- 60 f eet  i n s i ze.   I t  had no wi ndows.   Thi s shed was used 

by t he t r ucki ng company,  but  i t  al so st or ed some per sonal  

pr oper t y bel ongi ng t o Gundr um' s ext ended f ami l y .   The pr oper t y  

i ncl uded boat s,  a camper ,  and t wo snowmobi l e t r ai l er s.   

Gundr um' s i mmedi at e f ami l y st or ed snowmobi l es i n t he shed.   

These snowmobi l es wer e i nsur ed under  t he Gundr ums'  homeowner ' s 

pol i cy.   Gundr um r ef er r ed t o t he shed as t he " t oy shed"  because 

of  " al l  t he j unk t hat ' s pi l ed i n t her e. "    

¶20 A por t i on of  t he shed was set  up f or  par t i es.   I t  was 

f ur ni shed wi t h couches,  chai r s,  a t abl e,  a Pi ng- Pong t abl e,  a CD 

pl ayer ,  and a r ef r i ger at or .   The l aw enf or cement  per sonnel  who 

                                                 
7 At  hi s deposi t i on,  Gundr um t est i f i ed t hat  hi s  f at her  was 

awar e of  smal l  gat her i ngs of  f r i ends at  t he shed,  but  t hat  he 
t ol d Gundr um t o " [ u] se [ hi s]  j udgment "  and " t o not  have bi g 
par t i es. "    
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r esponded t o Schi nner ' s i nj ur y descr i bed t he at mospher e i n t he 

shed as consi st ent  wi t h an " under age al cohol  par t y. "   

¶21 Al cohol  was pr eval ent  at  t he par t y,  despi t e t he f act  

t hat  up t o hal f  of  t he guest s wer e under age.   Some guest s 

br ought  t hei r  own al cohol ;  under age guest s expect ed t o obt ai n 

al cohol  f r om peopl e who wer e of  l egal  dr i nki ng age.   Gundr um 

pur chased t wo cases of  Busch Li ght  beer  f or  a f r i end and 

hi msel f .   He kept  t he beer  i n t he r ef r i ger at or  but  admi t t ed t hat  

i t  was avai l abl e f or  peopl e who di d not  br i ng t hei r  own al cohol  

t o t he par t y.   Law enf or cement  of f i cer s r epor t ed a " l ar ge amount  

of  al cohol i c bever ages"  i n t he shed,  and Gundr um was awar e t hat  

guest s wer e becomi ng i nt oxi cat ed f r om t he al cohol  at  t he par t y.   

I n f act ,  Gundr um hi msel f  st opped dr i nki ng when he r eal i zed t hat  

so many guest s showed up and became i nt oxi cat ed.   He cl ai med 

t hat  he want ed t o moni t or  t he s i t uat i on.   Never t hel ess,  al cohol  

consumpt i on at  t he par t y cont i nued.   One of  t he par t y games,  

" beer  pong, "  ut i l i zed t he Pi ng- Pong t abl e i n t he shed and 

encour aged mor e al cohol  consumpt i on. 8  

                                                 
8 Accor di ng t o Schi nner ' s t est i mony at  t he pr el i mi nar y 

hear i ng i n Ceci l ' s  cr i mi nal  assaul t  case,  beer  pong i s a game i n 
whi ch cups ar e set  up on opposi t e ends of  a Pi ng- Pong t abl e.  
Teams of  par t i c i pant s at t empt  t o t oss or  bounce Pi ng- Pong bal l s 
i nt o one of  t he ot her  t eam' s cups.   I f  successf ul ,  t he ot her  
t eam must  dr i nk t he beer  i n t hat  cup.    

Whi l e t her e ar e many var i at i ons of  t he r ul es of  beer  pong,  
" t he common obj ect  i s  t he copi ous consumpt i on of  al cohol i c 
bever ages. "   Veni t o v.  Sal ver son,  No.  104110/ 08,  2011 WL 
2464760,  at  * 2 ( N. Y.  Sup.  June 21,  2011) .   See al so Ki r chof f  v.  
Abbey,  No.  WMN- 10- 1532,  2011 WL 4711898 at  * 1 n. 2 ( D.  Md.  Oct .  
5,  2011)  ( " Beer  pong i s a game t hat  encour ages pl ayer s t o dr i nk 
heavi l y. " ) .    
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¶22 Ceci l  was one of  t he i nt oxi cat ed under age guest s who 

par t i c i pat ed i n beer  pong dur i ng t he par t y.   He was known by 

Gundr um and ot her s t o become bel l i ger ent  when i nt oxi cat ed.   

Gundr um t est i f i ed t hat  he knew f r om pr evi ous occasi ons t hat  

Ceci l  woul d become conf r ont at i onal ,  had a hi st or y of  pi cki ng on 

weaker  k i ds,  and used i nf l ammat or y l anguage when i nt oxi cat ed.    

¶23 Event ual l y,  an i nt oxi cat ed Ceci l  st ar t ed t o make f un 

of  Schi nner  at  t he par t y. 9  At  l east  t wi ce Schi nner  asked Gundr um 

t o i nt er vene.  But  Gundr um' s l one ent r eat y t o Ceci l  t o cease hi s 

abusi ve behavi or  was onl y t empor ar i l y  successf ul .   Ceci l  

r et ur ned t o maki ng f un of  Schi nner .   

¶24 At  appr oxi mat el y  2: 30 a. m. ,  Schi nner  and some of  hi s 

f r i ends l ef t  t he shed and got  i nt o a car  t o l eave t he par t y.   

Ceci l  al so l ef t  t he shed t o t aunt  Schi nner .   When Schi nner  got  

out  of  t he car ,  Ceci l  punched hi m t wi ce i n t he f ace and t hen 

ki cked hi m i n t he head af t er  Schi nner  had f al l en t o t he gr ound.   

Schi nner  was ser i ousl y i nj ur ed i n t he assaul t .    

¶25 About  a hal f  hour  l at er ,  Washi ngt on Count y Sher i f f  

deput i es and medi cal  per sonnel  wer e di spat ched t o Gundr um 

Tr ucki ng i n r esponse t o an anonymous phone cal l  about  a physi cal  

al t er cat i on and an i nj ur ed mal e.   Deput i es had t r oubl e l ocat i ng 

Schi nner  because ot her  guest s had car r i ed hi m i nsi de t he shed,  

whi ch had no wi ndows " t o peer  i nt o, "  and no one i n t he shed 

woul d answer  t he door .   Event ual l y,  l aw enf or cement  and medi cal  

                                                 
9 Accor di ng t o var i ous account s by Schi nner  and wi t nesses,  

Ceci l  r ef er r ed t o Schi nner  as a " pussy, "  " homo, "  and " f ag. "    
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per sonnel  gai ned ent r y and t r eat ed Schi nner  f or  hi s i nj ur i es. 10  

The sher i f f ' s  r epor t  not ed t hat  once l aw enf or cement  gai ned 

access t o t he shed,  par t y guest s scat t er ed and hi d on t op of  and 

behi nd a mot or home par ked i n t he shed.    

I I .  PROCEDURAL HI STORY 

¶26 Schi nner  sued Gundr um and hi s i nsur er ,  West  Bend,  f or  

hi s i nj ur i es.   The Second Amended Compl ai nt  al l eged,  i n par t :  

6.  Def endant  Gundr um knew and expect ed,  based 
on a s i mi l ar  par t y hel d t her e mont hs ear l i er ,  t hat  
i ndi v i dual s he i nvi t ed woul d i nvi t e ot her  yout hs,  who 
i n t ur n woul d i nvi t e ot her s.  

7.  Def endant  Gundr um knew and expect ed t hat  a 
subst ant i al  number  of  i ndi v i dual s,  40%–50% of  t hose i n 
at t endance,  woul d be under  t he l egal  dr i nki ng age.   
The under age at t endees at  t he par t y al so knew t hat  
al cohol i c bever ages woul d be avai l abl e f or  t hei r  
consumpt i on.  

                                                 
10 Schi nner  t est i f i ed at  t he pr el i mi nar y hear i ng i n Ceci l ' s  

cr i mi nal  case t hat  he suf f er ed spi nal  cor d damage as a r esul t  of  
t he assaul t ,  and whi l e Schi nner  has r egai ned some movement  i n 
hi s ar ms and l egs,  he i s " consi der ed quadr i pl egi c. "    

The r ecor d does not  i ndi cat e what  cr i mi nal  char ges Ceci l  
f aced as a r esul t  of  t he Schi nner  assaul t .   The i nvest i gat i ng 
sher i f f ' s  deput y  i ndi cat ed i n hi s suppl ement al  r epor t  on t he 
assaul t  t hat  he woul d be r equest i ng char ges agai nst  Ceci l  f or  
bat t er y,  wi t h i nt ent  t o cause ei t her  subst ant i al  or  gr eat  bodi l y 
har m,  cont r ar y t o Wi s.  St at .  § 940. 19( 2)  ( 2007–08) .   The deput y 
al so r ecommended a hat e cr i me penal t y enhancer  under  Wi s.  St at .  
§ 939. 645( 1) ( b)  ( 2007–08) .    

Accor di ng t o Consol i dat ed Cour t  Aut omat i on Pr ogr ams ( CCAP)  
r ecor ds,  Ceci l  pl ed no cont est  t o a char ge of  subst ant i al  
bat t er y wi t h i nt ent  t o cause bodi l y har m,  cont r ar y t o Wi s.  St at .  
§ 940. 19 ( 2007–08) .   Anot her  char ge,  second- degr ee r eckl essl y 
endanger i ng saf et y,  cont r ar y t o Wi s.  St at .  § 941. 30( 2)  ( 2007–
08) ,  was di smi ssed but  r ead i n.    
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.  .  .  .   

12.  Def endant  Mi chael  Gundr um r eal i zed t hat  t he 
number  of  at t endees,  t hei r  age,  and t hei r  i nt oxi cat i on 
l evel  coul d l ead t o f i ght s or  ar gument s,  and under t ook 
t he r esponsi bi l i t y  t o moni t or  and super vi se t he par t y.    

¶27 Schi nner ' s f i r st  c l ai m i n t he Second Amended Compl ai nt  

al l eged a st at ut or y v i ol at i on i n ser vi ng al cohol  t o mi nor s.   I t  

st at ed i n par t :    

21.  On December  14t h and 15t h,  2008,  Gundr um 
" pr ocur ed"  al cohol  bever ages f or  Ceci l  as t hat  t er m i s 
used i n Chapt er  125 of  t he Wi sconsi n St at ut es or  sol d,  
di spensed[ , ]  or  gave away al cohol  bever ages t o Ceci l  
a[ s]  t hose t er ms ar e used i n Chapt er  125 of  t he 
Wi sconsi n St at ut es. 11 

22.  Fur t her ,  on December  14t h and 15t h,  2008,  
Gundr um commi t t ed af f i r mat i ve act s whi ch encour aged,  
advi sed and assi st ed Ceci l  i n hi s consumpt i on of  
al cohol .  

23.  On December  14,  2008,  Gundr um knew t hat  
Ceci l  had not  at t ai ned t he l egal  dr i nki ng age.  

24.  On December  14t h and 15t h,  2008,  t he 
consumpt i on of  beer  by Ceci l  was a subst ant i al  f act or  
i n causi ng i nj ur y t o pl ai nt i f f  Mar shal l  Schi nner .    

¶28 Schi nner ' s second cl ai m i n t he Second Amended 

Compl ai nt  al l eged a br each of  dut y as a par t y host  t hat  

ul t i mat el y l ed t o Schi nner ' s i nj ur i es.    

¶29 West  Bend moved t he ci r cui t  cour t  f or  " separ at e t r i al s 

on t he i ssues of  i nsur ance cover age and l i abi l i t y  and a st ay of  

pr oceedi ngs on l i abi l i t y  pendi ng r esol ut i on of  i nsur ance 

                                                 
11 Gundr um pl ed no cont est  t o a char ge of  sel l i ng or  

di spensi ng al cohol  t o under age per sons,  cont r ar y t o Wi s.  St at .  
§ 125. 07( 1) ( a)  ( 2007–08) .    
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cover age i ssues. " 12  Af t er  conduct i ng di scover y,  West  Bend moved 

f or  summar y j udgment .    

¶30 The ci r cui t  cour t  gr ant ed West  Bend' s mot i on,  

concl udi ng t hat  t her e was no occur r ence because " [ t ] her e i s no 

al l egat i on of  any acci dent al  conduct .  .  .  .   [ A] ny act s on t he 

par t  of  .  .  .  Gundr um wer e i nt ent i onal ,  namel y hi s pr ovi di ng of  

al cohol i c bever ages t o under aged per sons. "   I n addi t i on,  t he 

c i r cui t  cour t  r ul ed t hat  t he l ocat i on excl usi on i n t he 

homeowner ' s pol i cy was appl i cabl e " because t he i nj ur y di d not  

occur  at  an i nsur ed l ocat i on. "    

¶31 The cour t  of  appeal s r ever sed.   Schi nner  v.  Gundr um,  

2012 WI  App 31,  340 Wi s.  2d 195,  811 N. W. 2d 431.   The cour t  of  

appeal s f ocused upon t he assaul t  on Schi nner  r at her  t han on 

Gundr um' s act i ons i n det er mi ni ng whet her  t her e was an 

occur r ence.   I d. ,  ¶10.   Fur t her mor e,  t he cour t  of  appeal s 

f ocused upon whet her  t he assaul t  was an acci dent  f r om t he 

st andpoi nt  of  t he i nj ur ed par t y——Schi nner ——al t hough t he cour t  

sai d i t  woul d have det er mi ned t hat  t her e was an occur r ence even 

i f  t he assaul t  wer e v i ewed f r om t he st andpoi nt  of  Gundr um,  t he 

i nsur ed.   I d. ,  ¶¶10,  15.    

¶32 The cour t  of  appeal s c i t ed t hr ee deci s i ons by t hi s 

cour t  t o suppor t  i t s  anal ysi s t hat ,  " f or  pur poses of  det er mi ni ng 

                                                 
12 " Bot h t he i nsur er  and t he i nsur ed have t he r i ght  t o have 

t he cour t  r esol ve t he i ssue of  cover age separ at e f r om any t r i al  
on l i abi l i t y . "   Est at e of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  
2008 WI  87,  ¶26,  311 Wi s.  2d 548,  751 N. W. 2d 845;  see al so 2 
Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 7. 39,  at  39 ( 6t h 
ed.  2012) .  
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whet her  an assaul t  i s  an ' acci dent '  or  ' acci dent al '  under  an 

i nsur ance pol i cy ,  t he assaul t  and r esul t i ng i nj ur i es must  be 

vi ewed f r om t he st andpoi nt  of  t he per son i nj ur ed. "   I d. ,  ¶11 

( c i t i ng Toml i n v.  St at e Far m Mut .  Aut o.  Li ab.  I ns.  Co. ,  95 

Wi s.  2d 215,  219,  222,  290 N. W. 2d 285 ( 1980) ;  Fox Wi s.  Cor p.  v.  

Cent ur y I ndem.  Co. ,  219 Wi s.  549,  551,  263 N. W.  567 ( 1935) ;  

But t on v.  Am.  Mut .  Acci dent  Ass' n,  92 Wi s.  83,  85,  65 N. W.  861 

( 1896) ) .   The cour t  concl uded t hat  t he assaul t  was an acci dent  

f r om Schi nner ' s st andpoi nt  and t hat  t hi s t r i gger ed cover age f or  

Gundr um under  t he homeowner ' s pol i cy.   I d. ,  ¶15.   The cour t  

acknowl edged t hat  i t s concl usi on appear ed t o conf l i c t  wi t h 

Est at e of  Sust ache v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  2008 

WI  87,  311 Wi s.  2d 548,  751 N. W. 2d 845,  whi ch v i ewed t he 

quest i on of  whet her  an assaul t  was an acci dent  f r om t he 

st andpoi nt  of  t he i nsur ed,  but  t he cour t  st at ed t hat  " t he 

out come of  t he anal ysi s i s t he same when vi ewed f r om ei t her  

vant age poi nt . "   Schi nner ,  340 Wi s.  2d 195,  ¶16.    

¶33 The cour t  of  appeal s al so concl uded t hat  t he exc l usi on 

f or  non- i nsur ed l ocat i ons i n t he homeowner ' s pol i cy di d not  

appl y.   Ci t i ng Newhouse v.  Lai di g,  I nc. ,  145 Wi s.  2d 236,  426 

N. W. 2d 88 ( Ct .  App.  1988) ,  t he cour t  of  appeal s det er mi ned t hat  

Schi nner ' s i nj ur y di d not  " ' ar i s[ e]  out  of '  t he shed under  t he 

t er ms of  t he pol i cy because,  whi l e [ t he shed]  was t he undi sput ed 

physi cal  s i t us of  i nj ur y,  no par t i cul ar  condi t i on of  t he 

pr emi ses cor r el at es t o t he basi s of  l i abi l i t y  f or  t he i nj ur y. "   

I d. ,  ¶28 ( emphasi s added) .  
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 ¶34 West  Bend pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on June 13,  2012.    

I I I .  STANDARD OF REVI EW 

¶35 The i nt er pr et at i on of  an i nsur ance cont r act  i s  a 

quest i on of  l aw whi ch t hi s cour t  r evi ews de novo.   Ever son v.  

Lor enz,  2005 WI  51,  ¶10,  280 Wi s.  2d 1,  695 N. W. 2d 298.    

¶36 " We r evi ew a gr ant  of  summar y j udgment  de novo,  

r el y i ng on t he same met hodol ogy as t he c i r cui t  cour t . "   Est at e 

of  Sust ache,  311 Wi s.  2d 548,  ¶17 ( c i t i ng Doyl e v.  Engel ke,  219 

Wi s.  2d 277,  283,  580 N. W. 2d 245 ( 1998) ) .   Summar y j udgment  i s  

pr oper  wher e t he r ecor d demonst r at es t hat  t her e i s no genui ne 

i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y i s 

ent i t l ed t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2)  

( 2009–10) ;  Est at e of  Sust ache,  311 Wi s.  2d 548,  ¶17.  

I V.  DI SCUSSI ON 

 ¶37 When det er mi ni ng whet her  an i nsur ance pol i cy pr ovi des 

cover age,  a cour t  f i r st  l ooks t o t he i ni t i al  gr ant  of  cover age.   

Est at e of  Sust ache,  311 Wi s.  2d 548,  ¶22;  Wadzi nski  v.  Aut o-

Owner s I ns.  Co. ,  2012 WI  75,  ¶14,  342 Wi s.  2d 311,  818 

N. W. 2d 819.   Nor mal l y,  i f  t he cour t  det er mi nes t hat  t he pol i cy 

was not  i nt ended t o cover  t he asser t ed cl ai ms,  i t  i s  not  

necessar y t o exami ne t he pol i cy ' s excl usi ons.   Est at e of  

Sust ache,  311 Wi s.  2d 548,  ¶22.   " I f  t he cour t  det er mi nes t hat  

t he i ni t i al  gr ant  of  cover age does cover  t he t ype of  c l ai m 

pr esent ed,  t he second st ep r equi r es t he cour t  t o exami ne t he 

pol i cy ' s excl usi ons t o det er mi ne whet her  cover age has been 

wi t hdr awn by an excl usi on. "   Wadzi nski ,  342 Wi s.  2d 311,  ¶14 
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( c i t i ng Am.  Fami l y Mut .  I ns.  Co.  v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  

¶24,  268 Wi s.  2d 16,  673 N. W. 2d 65) .   " [ I ] f  cover age f or  t he 

c l ai m has been wi t hdr awn by an excl usi on,  t he cour t  exami nes any 

except i ons t o t hat  excl usi on t hat  mi ght  r ei nst at e cover age f or  

t he c l ai m. "   I d.  

¶38 We i nt er pr et  an i nsur ance cont r act  as i t  woul d be 

under st ood by a r easonabl e per son i n t he posi t i on of  t he 

i nsur ed.   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶23.   I n i nt er pr et i ng 

i nsur ance pol i cy l anguage,  we seek t o " gi ve ef f ect  t o t he i nt ent  

of  t he cont r act i ng par t i es. "   I d.  ( c i t i ng Wi s.  Label  Cor p.  v.  

Nor t hbr ook Pr op.  & Cas.  I ns.  Co. ,  2000 WI  26,  ¶23,  233 

Wi s.  2d 314,  607 N. W. 2d 276) .  

A.  Was Ther e an " Occur r ence" ? 

¶39 The Gundr ums'  homeowner ' s pol i cy st at es:  

A.  Cover age E – Per sonal  Li abi l i t y  

I f  a c l ai m i s made or  a sui t  i s  br ought  agai nst  
an " i nsur ed"  f or  damages because of  " bodi l y i nj ur y"  or  
" pr oper t y damage"  caused by an " occur r ence"  t o whi ch 
t hi s cover age appl i es,  we wi l l :  

1.  Pay up t o our  l i mi t  of  l i abi l i t y  f or  t he 
damage t o whi ch an " i nsur ed"  i s l egal l y l i abl e.  .  .  .   

2.  Pr ovi de a def ense at  our  expense by counsel  
of  our  choi ce .  .  .  .  

( Emphasi s added. )   As not ed pr evi ousl y,  t he homeowner ' s pol i cy 

def i nes an occur r ence as " an acci dent ,  i ncl udi ng cont i nuous or  

r epeat ed exposur e t o subst ant i al l y  t he same gener al  har mf ul  

condi t i ons .  .  .  . "  ( Emphasi s added. )   The homeowner ' s pol i cy 

does not  def i ne t he t er m " acci dent . "    
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¶40 Our  f i r st  t ask i n t hi s anal ysi s i s t o det er mi ne f r om 

whose st andpoi nt  an al l eged acci dent  shoul d be vi ewed:  t he 

i nj ur ed par t y or  t he i nsur ed?  We t hen must  det er mi ne whet her  

t he f act s al l eged i n t he Second Amended Compl ai nt  const i t ut e an 

occur r ence or  acci dent  cover ed under  t he pol i cy.    

1.  Fr om Whose St andpoi nt  Shoul d an Acci dent  be Vi ewed? 

 ¶41 Li abi l i t y  i nsur ance pol i c i es,  l i ke t he homeowner ' s 

pol i cy i n t hi s case,  t ypi cal l y cont ai n a pr ovi s i on i n whi ch t he 

i nsur er  agr ees t o i ndemni f y t he i nsur ed agai nst  l i abi l i t y 

r esul t i ng f r om cl ai ms f or  bodi l y i nj ur y or  pr oper t y damage 

caused by an occur r ence or  acci dent .   However ,  i nsur ance 

t r eat i ses i ndi cat e t hat  t he def i ni t i on of  " occur r ence"  i n 

st andar d l i abi l i t y  pol i c i es has changed over  t i me.  

¶42 Bef or e 1966 st andar d i nsur ance l i abi l i t y  pol i c i es di d 

not  cont ai n an occur r ence r equi r ement .   I nst ead,  pol i c i es 

" r equi r ed pr oof  t hat  t he bodi l y i nj ur y or  pr oper t y damage was 

t he r esul t  of  an ' acci dent '  whi ch was i nt er pr et ed t o mean a 

sudden,  i dent i f i abl e event . "   3 Mar t ha A.  Ker sey,  New Appl eman 

on I nsur ance Law Li br ar y Edi t i on § 18. 02[ 6] [ a]  ( Jef f r ey E.  

Thomas & Fr anci s J.  Moot z,  I I I ,  eds. ,  2012) .   St andar d l i abi l i t y  

pol i c i es wer e changed i n 1966 t o i ncl ude t he wor d " occur r ence, "  

whi ch was def i ned as " an acc i dent ,  i ncl udi ng cont i nuous or  

r epeat ed exposur e t o condi t i ons,  whi ch r esul t s i n bodi l y i nj ur y 

or  pr oper t y damage nei t her  expect ed nor  i nt ended f r om t he 

st andpoi nt  of  t he i nsur ed. "   I d.    

¶43 I n 1986 t he def i ni t i on was changed agai n,  t hi s t i me 

r emovi ng t he phr ase " not  expect ed or  i nt ended f r om t he 
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st andpoi nt  of  t he i nsur ed"  and movi ng t hat  phr ase t o t he 

i nt ent i onal  act s excl usi on i n t he l i abi l i t y  pol i cy.   See i d.    

¶44 Assaul t s,  gi ven t hei r  i nt ent i onal  nat ur e,  woul d seem 

never  t o const i t ut e an occur r ence under  a gener al  l i abi l i t y  

pol i cy.   However ,  " cour t s have t aken or  adopt ed t wo di ver gent  

posi t i ons as t o f r om whose per spect i ve t he assaul t  i s  t o be 

vi ewed i n det er mi ni ng whet her  i t  const i t ut es an ' acci dent ' . "   

Annot at i on,  Li abi l i t y  I nsur ance:  Assaul t  as an " Acci dent , "  or  

I nj ur i es Ther ef r om as " Acci dent al l y"  Sust ai ned,  Wi t hi n Cover age 

Cl ause,  72 A. L. R.  3d 1090,  1095 ( 1976) ;  see al so 9 St even Pl i t t ,  

Dani el  Mal donado & Joshua D.  Roger s,  Couch on I nsur ance § 127: 21 

( 3d ed.  2008) .   Some cour t s have hel d t hat  t hi s det er mi nat i on 

shoul d be made f r om t he st andpoi nt  of  t he i nj ur ed par t y,  whi l e 

ot her  cour t s have hel d t hat  t he det er mi nat i on must  be made f r om 

t he st andpoi nt  of  t he assai l ant  who i s of t en——but  not  al ways——

t he i nsur ed.    

 ¶45 Schi nner  ur ges us t o deci de t he quest i on of  whet her  an 

" acci dent "  t ook pl ace f r om t he s t andpoi nt  of  t he i nj ur ed par t y.   

At  or al  ar gument ,  counsel  f or  Schi nner  asser t ed t hat  i f  t he 

l anguage " expect ed or  i nt ended f r om t he st andpoi nt  of  t he 

i nsur ed"  i s not  pr esent  i n t he def i ni t i on of  occur r ence,  t hen,  

as a def aul t  r ul e,  t he occur r ence must  be vi ewed f r om t he 

st andpoi nt  of  t he i nj ur ed par t y.   Schi nner  and t he cour t  of  

appeal s bot h l ook t o But t on,  Fox,  and Toml i n as Wi sconsi n 

pr ecedent  on poi nt .   We exami ne each case i n t ur n.  

 ¶46 I n But t on,  t he i nsur ed pl ai nt i f f  was i nj ur ed by t he 

" i nt ent i onal  di schar ge of  a f i r ear m"  di r ect ed at  hi m by an 
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unknown per son.   But t on,  92 Wi s.  at  84.   The pol i cy at  i ssue,  an 

acci dent  pol i cy,  i nsur ed t he pl ai nt i f f  agai nst  " deat h or  

i nj ur i es t hr ough ' ext er nal ,  v i ol ent ,  and acci dent al  means, ' "  but  

cont ai ned an excl usi on f or ,  among ot her  t hi ngs,  i nt ent i onal  

i nj ur i es.   I d.  at  84–85.   The But t on cour t  concl uded t hat  " an 

i nj ur y i nt ent i onal l y i nf l i c t ed on t he i nsur ed per son by anot her  

i s an ' acci dent al  i nj ur y, '  when such i nj ur y i s uni nt ent i onal  on 

t he par t  of  t he i nsur ed. "   I d.  at  85 ( c i t at i on omi t t ed) .   I t  i s  

i mpor t ant  t o r ei t er at e t hat ,  i n But t on,  t he i nj ur ed par t y was 

al so t he i nsur ed par t y.   I d.  at  84- 85.   

 ¶47 I n Fox,  an i nsur er  r ef used t o i ndemni f y an i nsur ed 

t heat er  when one of  t he t heat er ' s empl oyees assaul t ed a pat r on 

and t he pat r on sued t he t heat er  f or  damages.   Fox,  219 Wi s.  at  

550 ( summar y of  t he case) .   Ci t i ng But t on,  t he Fox cour t  hel d 

t hat  " [ w] het her  or  not  an i nj ur y i s acci dent al  under  t he t er ms 

used i n t he pol i cy her e i nvol ved i s t o be det er mi ned f r om t he 

st andpoi nt  of  t he per son i nj ur ed. "   I d.  at  551.   Thus,  Fox' s 

hol di ng mi sconst r ued But t on by subst i t ut i ng t he t er m " i nj ur ed"  

f or  " i nsur ed. "   Whi l e t he But t on pl ai nt i f f  was bot h t he i nj ur ed 

and i nsur ed,  Fox' s hol di ng f ocused excl usi vel y on t he i nj ur ed 

par t y ' s per spect i ve. 13 

                                                 
13 The cour t  l at er  expl ai ned t he t heat er ' s posi t i on:  

 The appel l ant  i s  subj ect  t o t he l i abi l i t y  f or  
damages f l owi ng f r om t he t or t i ous conduct  of  i t s  
empl oyee.   Thi s l i abi l i t y  i s i mposed upon [ t he]  
assur ed by l aw under  t he r ul e of  r espondeat  super i or .   
Al t hough t he appel l ant  may be hel d l i abl e f or  such 
t or t ,  i t  cannot  be sai d t hat  i t  commi t t ed t he assaul t ,  
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 ¶48 Fi nal l y,  i n Toml i n t hi s cour t  concl uded t hat  i nj ur i es 

sust ai ned by a st at e pat r ol  of f i cer  who was st abbed by an 

i nsur ed mot or i s t  dur i ng a t r af f i c  st op wer e " caused by 

acci dent , "  wi t hi n t he meani ng of  t he i nsur ed assai l ant ' s  

aut omobi l e l i abi l i t y  pol i cy.   Toml i n,  95 Wi s.  2d at  222.   The 

Toml i n cour t  st at ed:   

 I n det er mi ni ng whet her  an i nj ur y i s " caused by 
acci dent "  or  " acci dent al l y sust ai ned"  wi t hi n t he 
cover age af f or ded by a l i abi l i t y i nsur ance pol i cy,  t he 
cour t s have been pr i mar i l y concer ned wi t h t he quest i on 
of  whet her  t he occur r ence i s t o be vi ewed f r om t he 
st andpoi nt  of  t he i nj ur ed per son or  t he i nsur ed.   The 
maj or i t y of  cour t s,  i ncl udi ng t hi s cour t ,  when 
consi der i ng t he quest i on,  have hel d or  r ecogni zed t hat  
t he det er mi nat i on of  whet her  i nj ur i es r esul t i ng f r om 
an assaul t  wer e caused by " acci dent "  or  " acci dent al l y  
sust ai ned"  must  be made f r om t he st andpoi nt  of  t he 
i nj ur ed par t y,  r at her  t han f r om t hat  of  t he per son 
commi t t i ng t he assaul t .    

I d.  at  219 ( c i t i ng Annot at i on,  Li abi l i t y  I nsur ance:  Assaul t  as 

an " Acci dent , "  or  I nj ur i es Ther ef r om as " Acci dent al l y"  

Sust ai ned,  Wi t hi n Cover age Cl ause 72 A. L. R. 3d 1090 ( 1976) ;  12 

Geor ge J.  Couch,  Ronal d A.  Ander son,  & Mar k S.  Rhodes,  Couch on 

I nsur ance § 45: 38,  at  133- 34 ( 2d ed.  1959) )  ( emphasi s added) .    

¶49 On t he sur f ace,  Toml i n st ands f or  t he pr oposi t i on t hat  

an acci dent  shoul d be vi ewed f r om t he st andpoi nt  of  t he i nj ur ed 

par t y,  not  t he i nsur ed.   But  t her e i s a f act ual  caveat .   I n 

Toml i n,  t he i nj ur ed of f i cer  was st abbed by a mi nor .   The of f i cer  

                                                                                                                                                             
nor  t hat  i t  aut hor i zed i t .   Thus t he appel l ant  has not  
pl aced i t sel f  out s i de t he t er ms of  t he pol i cy .  .  .  .  

Fox Wi s.  Cor p.  v.  Cent ur y I ndem.  Co. ,  219 Wi s.  549,  551- 52,  263 
N. W.  567 ( 1935) .  
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sued t he mi nor  and t he mi nor ' s par ent s.   Under  Wi sconsi n l aw,  

Wi s.  St at .  § 343. 15( 2)  ( 1977–78) ,  " Any .  .  .  wi l f ul  mi sconduct  

of  a per son under  t he age of  18 year s when oper at i ng a mot or  

vehi c l e upon t he hi ghways i s i mput ed t o t he par ent s .  .  .  .   The 

par ent s .  .  .  [ ar e]  j oi nt l y and sever al l y l i abl e wi t h such 

oper at or  f or  any damages caused by such .  .  .  wi l f ul  

mi sconduct . "   See al so Wi s.  St at .  § 895. 035 ( 1977–78) .   

Consequent l y,  t he cour t  may have per cei ved t he par ent s as bei ng 

i n t he same posi t i on as t he t heat er  i n Fox.  

¶50 Whi l e t he deci s i ons i n But t on and Fox make good sense,  

t he r ul e st at ed i n Toml i n comes out  of  an ext r aor di nar y 

s i t uat i on and i s di st i ngui shabl e on t hat  basi s.  

¶51 Anal yzi ng an acci dent  f r om t he st andpoi nt  of  t he 

i nj ur ed par t y goes agai nst  r ecent  i nsur ance deci s i ons i n 

Wi sconsi n,  whi ch consi der ed whet her  t he i nsur ed act ed wi t h l ack 

of  i nt ent  i n a par t i cul ar  i nci dent .   See,  e. g. ,  Est at e of  

Sust ache,  311 Wi s.  2d 548,  ¶52;  Am.  Gi r l ,  268 Wi s.  2d 16,  ¶¶37–

49;  Smi t h v.  Kat z,  226 Wi s.  2d 798,  819–21,  595 N. W. 2d 345 

( 1999) ;  Br uner  v.  Her i t age Cos. ,  225 Wi s.  2d 728,  737–38,  593 

N. W. 2d 814 ( Ct .  App.  1999) ;  Kal cht hal er  v.  Kel l er  Const r .  Co. ,  

224 Wi s.  2d 387,  397,  591 N. W. 2d 169 ( Ct .  App.  1999) ;  cf .  43 Am.  

Jur .  2d I nsur ance § 674 ( 2003)  ( " The det er mi nat i on of  whet her  an 

i nj ur y r esul t ed f r om an acci dent  wi t hi n an occur r ence cl ause of  

a l i abi l i t y  pol i cy i s made f r om t he st andpoi nt  of  t he 

i nsur ed. " ) .   Thi s appr oach i s consi st ent  wi t h t he i dea t hat  a 

cour t  shoul d i nt er pr et  an i nsur ance pol i cy f r om t he st andpoi nt  

of  a r easonabl e per son i n t he posi t i on of  t he i nsur ed.   
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Wadzi nski ,  342 Wi s.  2d 311,  ¶11.   Mor eover ,  when i nt er pr et i ng an 

i nsur ance cont r act  a cour t  shoul d gi ve ef f ect  t o t he i nt ent i ons 

of  t he par t i es,  Fol kman v.  Quamme,  2003 WI  116,  ¶12,  264 

Wi s.  2d 617,  665 N. W. 2d 857,  not  t he i nt ent  of  a t hi r d par t y.    

 ¶52 Ther ef or e,  we hol d t hat  when an i nsur ed i s  seeki ng 

cover age,  t he det er mi nat i on of  whet her  an i nj ur y  i s acci dent al  

under  a l i abi l i t y  i nsur ance pol i cy shoul d be vi ewed f r om t he 

st andpoi nt  of  t he i nsur ed.  

2.  Det er mi ni ng Whet her  an Acci dent  Took Pl ace 

 ¶53 Numer ous cour t s and comment at or s,  bot h i nsi de and 

out si de of  Wi sconsi n,  have at t empt ed t o def i ne and i nt er pr et  t he 

t er m " acci dent "  when det er mi ni ng whet her  i nsur ance cover age 

appl i es.   Compar e 9 St even Pl i t t ,  Dani el  Mal donado,  & Joshua D.  

Roger s,  Couch on I nsur ance § 126: 26 ( " an acci dent  i s a 

di st i nct i ve event  t hat  i s  unf or eseen and uni nt ended" )  wi t h 1 

Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 5. 18,  at  26 ( 6t h 

ed.  2012)  ( " The di f f i cul t y comes i n det er mi ni ng .  .  .  what  

t r i gger s t he cover age. " ) .  

¶54 Thi s cour t  has i nt er pr et ed t he t er m " acci dent "  i n an 

i nsur ance pol i cy i n pr evi ous deci s i ons,  and we l ook t o our  

ear l i er  deci s i ons f or  gui dance.  

¶55 I n Doyl e we r evi ewed an empl oyer ' s al l eged negl i gent  

super vi s i on of  i t s  empl oyees.   Doyl e,  219 Wi s.  2d at  281.   The 

cour t  was cal l ed upon t o i nt er pr et  t he t er m " event "  i n a CGL 

pol i cy,  whi ch def i ned " event "  as " an acci dent ,  i ncl udi ng 

cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he same 

gener al  har mf ul  condi t i ons. "   I d.  at  289.  
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¶56 Because t he wor d " acci dent "  was undef i ned i n t he CGL 

pol i cy,  t he Doyl e cour t  l ooked t o di ct i onar y def i ni t i ons and 

f ound t hat  " acci dent "  was commonl y def i ned as " ' [ a] n unexpect ed,  

undesi r abl e event '  or  ' an unf or eseen i nci dent '  whi ch i s 

char act er i zed by a ' l ack of  i nt ent i on. ' "   I d.  ( quot i ng The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 11 ( 3d ed.  

1992) ) .   The Doyl e cour t  al so exami ned t he di ct i onar y def i ni t i on 

of  negl i gence,  whi ch was def i ned as " ' f ai l ur e t o exer ci se t he 

degr ee of  car e consi der ed r easonabl e under  t he c i r cumst ances,  

r esul t i ng i n an uni nt ended i nj ur y t o anot her  par t y. ' "   I d.  at  

289–90 ( quot i ng The Amer i can Her i t age Di ct i onar y,  supr a,  at  

1209) .   The cour t  not ed t hat  bot h def i ni t i ons " cent er  on an 

uni nt ent i onal  occur r ence l eadi ng t o undesi r abl e r esul t s, "  and 

t he cour t  concl uded t hat  " a r easonabl e i nsur ed woul d 

expect  .  .  .  [ a pol i cy]  pr ovi s i on def i ni ng ' event '  t o i ncl ude 

negl i gent  act s. "   I d.  at  290 ( emphasi s added) . 14   
                                                 

14 Rel y i ng on dr am shop l aw i n Chapt er  125 of  t he Wi sconsi n 
St at ut es,  Schi nner  ar gues t hat  f ur ni shi ng al cohol  t o a mi nor  i n 
Wi sconsi n i s negl i gent ,  not  i nt ent i onal ,  conduct .   He asser t s 
t hat  because negl i gence can const i t ut e an occur r ence under  an 
i nsur ance pol i cy,  Doyl e v.  Engel ke,  219 Wi s.  2d 277,  290,  580 
N. W. 2d 245 ( 1998) ,  Gundr um' s f ur ni shi ng of  al cohol  t o mi nor s was 
negl i gent  and shoul d t r i gger  cover age.  

We r ej ect  t hi s ar gument .   The f act s al l eged i n a compl ai nt  
or  as suppl ement ed by af f i davi t s det er mi ne a dut y t o def end and 
t r i gger  cover age under  an i nsur ance pol i cy,  not  a pl ai nt i f f ' s  
t heor i es of  l i abi l i t y .   See,  e. g. ,  Doyl e,  219 Wi s.  2d at  284–85 
( st at i ng t hat  t he i nsur er  has a dut y t o def end wher e t he 
pl ai nt i f f ' s  compl ai nt  al l eges f act s t hat  woul d gi ve r i se t o 
l i abi l i t y  under  a pol i cy) ;  Ber g v.  Schul t z,  190 Wi s.  2d 170,  
177,  526 N. W. 2d 781 ( Ct .  App.  1994)  ( cour t s " must  f ocus on t he 
i nci dent  or  i nj ur y t hat  gi ves r i se t o t he c l ai m,  not  t he 
pl ai nt i f f ' s  t heor y of  l i abi l i t y" ) .    
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¶57 I n Amer i can Gi r l  we i nt er pr et ed a CGL pol i cy t o 

det er mi ne whet her  t he pol i cy pr ovi ded cover age f or  pr oper t y 

damages r esul t i ng f r om an al l eged occur r ence.   Am.  Gi r l ,  268 

Wi s.  2d 16,  ¶¶1–3.   I n Amer i can Gi r l  a subcont r act or  " gave 

f aul t y s i t e- pr epar at i on advi ce t o a gener al  cont r act or  i n 

connect i on wi t h t he const r uct i on of  a war ehouse.   As a r esul t ,  

t her e was excessi ve set t l ement  of  t he soi l  af t er  t he bui l di ng 

was compl et ed, "  and t he war ehouse was so damaged t hat  i t  had t o 

be t or n down.   I d. ,  ¶3.   Once agai n,  t he CGL pol i cy def i ned 

occur r ence as an acci dent ,  but  t he pol i cy di d not  def i ne 

acci dent .   I d. ,  ¶37.    

¶58 As i n Doyl e,  t he Amer i can Gi r l  cour t  t ur ned t o 

di ct i onar i es f or  hel p i n i nt er pr et i ng t he t er m acci dent :  

The di ct i onar y def i ni t i on of  " acci dent "  i s :  " an event  
or  condi t i on occur r i ng by chance or  ar i s i ng f r om 
unknown or  r emot e causes. "   Webst er ' s Thi r d New 
I nt er nat i onal  Di ct i onar y of  t he Engl i sh Language 11 
( 2002) .   Bl ack' s Law Di ct i onar y def i nes " acci dent "  as 
f ol l ows:  " The wor d ' acci dent , '  i n acci dent  pol i c i es,  
means an event  whi ch t akes pl ace wi t hout  one' s  
f or esi ght  or  expect at i on.   A r esul t ,  t hough 
unexpect ed,  i s not  an acci dent ;  t he means or  cause 
must  be acci dent al . "   Bl ack' s  Law Di ct i onar y 15 ( 7t h 
ed.  1999) .  

I d.  ( emphasi s added) .   I n l i ght  of  t hese def i ni t i ons,  t he 

Amer i can Gi r l  cour t  concl uded t hat  t he c i r cumst ances i n t he case 

                                                                                                                                                             
Fur t her mor e,  an al l egat i on of  negl i gence i s not  t he 

equi val ent  of  an occur r ence.   Am.  Fami l y Mut .  I ns.  Co.  v.  Am.  
Gi r l ,  I nc. ,  2004 WI  2,  ¶45,  268 Wi s.  2d 16,  673 N. W. 2d 65 
( " Doyl e di d not  .  .  .  equat e t he t er m ' acci dent , '  as used i n t he 
CGL pol i cy,  wi t h negl i gence as a f or m of  l egal  l i abi l i t y ;  we 
si mpl y hel d t hat  negl i gent  act s wer e ' acci dent al '  wi t hi n t he 
meani ng of  t he CGL' s def i ni t i on of  ' event . ' " ) .  
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const i t ut ed an occur r ence under  t he pol i cy:  t he pr oper t y damage 

was " c l ear l y not  i nt ent i onal , "  nor  was i t  " ant i c i pat ed by t he 

par t i es. "   I d. ,  ¶38.   Mor e speci f i cal l y:   

The damage t o t he [ war ehouse]  occur r ed as a r esul t  of  
t he cont i nuous,  subst ant i al ,  and har mf ul  set t l ement  of  
t he soi l  under neat h t he bui l di ng.   [ The]  i nadequat e 
s i t e- pr epar at i on advi ce was a cause of  t hi s exposur e 
t o har m.   Nei t her  t he cause nor  t he har m was i nt ended,  
ant i c i pat ed,  or  expect ed.   We concl ude t hat  t he 
c i r cumst ances of  t hi s c l ai m f al l  wi t hi n t he pol i cy ' s 
def i ni t i on of  " occur r ence. "  

I d.  ( emphasi s added)  ( f oot not e omi t t ed) . 15   

¶59 I n Ever son we r evi ewed whet her  mi sr epr esent at i on i n a 

r eal  est at e t r ansact i on const i t ut ed an occur r ence under  a CGL 

pol i cy.   Ever son,  280 Wi s.  2d 1,  ¶2.   Af t er  t he t r ansact i on,  t he 

buyer s det er mi ned t hat  a por t i on of  t hei r  l ot  was i n a 100- year  

f l oodpl ai n,  cont r ar y t o t he r epr esent at i ons made by t he sel l er  

i n a r eal  est at e condi t i on r epor t  gi ven t o t he buyer s. 16  I d. ,  

¶5.   As a r esul t ,  t he buyer  was unabl e t o bui l d on t hat  

l ocat i on.   I d.   The buyer  sued t he sel l er ,  but  t he sel l er ' s 

i nsur er  ar gued t hat  i t  had no dut y t o def end and i ndemni f y under  

i t s CGL pol i cy t o t he sel l er .   I d. ,  ¶7.   The CGL pol i cy cover ed 

                                                 
15 See al so St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  

2008 WI  86,  311 Wi s.  2d 492,  753 N. W. 2d 448.   The St uar t  cour t  
adopt ed Amer i can Gi r l ' s  r equi r ement  t hat  t he under l y i ng causal  
event  must  be acci dent al  f or  t he event  t o be an occur r ence,  not  
t he unexpect ed r esul t .   I d. ,  ¶40.   " I t  does not  mat t er  whet her  
[ t he def endant s]  i nt ended a speci f i c  r esul t ;  what  mat t er s i s 
whet her  t he cause of  t he damage was acci dent al . "   I d.    

16 The r eal  est at e condi t i on r epor t  appear ed t o have 
cont ai ned a t ypogr aphi cal  er r or  t hat  t he buyer  r el i ed upon when 
pur chasi ng a par t i cul ar  l ot .   Ever son v.  Lor enz,  2005 WI  51,  
¶16,  280 Wi s.  2d 1,  695 N. W. 2d 298.    
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pr oper t y damage caused by an occur r ence.   The pol i cy def i ned t he 

t er m " occur r ence"  as an acci dent ,  but  " acc i dent "  was not  

def i ned.   I d. ,  ¶¶12,  15.   Thus,  t he Ever son cour t  had t o 

det er mi ne whet her  t he sel l er ' s al l eged mi sr epr esent at i on 

const i t ut ed an acci dent  and t r i gger ed cover age under  t he CGL 

pol i cy.    

¶60 Not i ng t hat  " t hi s cour t  has of t en r el i ed on di ct i onar y 

def i ni t i ons f or  assi st ance, "  t he Ever son cour t  l ooked t o Bl ack' s  

Law Di ct i onar y,  whi ch def i ned an " acci dent "  as " ' [ a] n uni nt ended 

and unf or eseen i nj ur i ous occur r ence;  somet hi ng t hat  does not  

occur  i n t he usual  cour se of  event s or  t hat  coul d not  be 

r easonabl y ant i c i pat ed. ' "   I d. ,  ¶15 ( quot i ng Bl ack' s Law 

Di ct i onar y 15 ( 7t h ed.  1999) ) .   The cour t  al so c i t ed t he Doyl e 

cour t ' s  def i ni t i on of  " acci dent " :  " ' [ a] n unexpect ed,  undesi r abl e 

event '  or  ' an unf or eseen i nci dent '  whi ch i s char act er i zed by a 

' l ack of  i nt ent i on. ' "   I d.  ( quot i ng Doyl e,  219 Wi s.  2d at  289) .  

¶61 Ul t i mat el y,  t he Ever son cour t  concl uded t hat  t he 

sel l er ' s mi sr epr esent at i ons di d not  const i t ut e an acci dent .   

I d. ,  ¶18.   The sel l er ' s mi sr epr esent at i on r equi r ed a " degr ee of  

vol i t i on i nconsi st ent  wi t h t he t er m acci dent . "   I d. ,  ¶19 ( c i t i ng 

Sheet s v.  Br et hr en Mut .  I ns.  Co. ,  679 A. 2d 540,  552–53 ( Md.  

1999)  ( Kar wacki ,  J. ,  di ssent i ng) )  ( emphasi s added) .   The sel l er  

may have made a mi st ake i n a r eal  est at e condi t i on r epor t  when 

he i ni t i al l y  pl aced t he l ot  out s i de of  t he 100- year  f l oodpl ai n.   

I d. ,  ¶¶5 n. 3,  22.   However ,  t he sel l er  l at er  act ed wi t h vol i t i on 

when he i nt ent i onal l y gave t hi s i nf or mat i on t o t he buyer .   I d. ,  

¶22 ( emphasi s added) .   " [ S] t r i pped t o i t s essent i al s, "  an 
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act i on,  not  an acci dent ,  caused t he sel l er  t o gi ve mi sl eadi ng 

i nf or mat i on t o t he buyer .   I d.  

¶62 Fi nal l y,  i n Est at e of  Sust ache,  we r evi ewed an 

occur r ence case somewhat  s i mi l ar  t o t hi s mat t er .   Est at e of  

Sust ache i nvol ved a f i ght  at  an under age dr i nki ng par t y i n whi ch 

t he i nsur ed punched a v i ct i m,  causi ng t he vi ct i m t o f al l  t o a 

cur b and sust ai n sever e i nj ur i es t hat  ul t i mat el y l ed t o deat h.   

Est at e of  Sust ache,  311 Wi s.  2d 548,  ¶5.   Ther e was no di sput e 

t hat  t he i nsur ed assaul t er  i nt ended t o st r i ke t he v i ct i m,  but  

t her e was al so no di sput e t hat  t he i nsur ed assaul t er  di d not  

i nt end t he bl ow t o be f at al .   I d.   The est at e and par ent s of  t he 

v i ct i m sued t he assaul t er  and hi s i nsur er ,  Amer i can Fami l y,  

whi ch moved f or  summar y j udgment  on t he gr ounds t hat ,  i nt er  

al i a,  t he damages wer e not  caused by an occur r ence under  t he 

pol i cy.   I d. ,  ¶¶6,  12.   Once agai n,  t he pol i cy def i ned an 

" occur r ence"  as an acci dent ,  but  t he pol i cy di d not  def i ne t he 

t er m " acci dent . "   I d. ,  ¶9.    

¶63 Af t er  r evi ewi ng our  pr evi ous anal ysi s of  t he t er m 

" occur r ence"  i n Doyl e,  Amer i can Gi r l ,  Ever son,  and St uar t  v .  

Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  86,  311 Wi s.  2d 492,  

753 N. W. 2d 448,  we hel d i n Est at e of  Sust ache t hat  t he 

al l egat i ons i n t he compl ai nt ,  suppl ement ed by t he deposi t i on of  

t he i nsur ed assaul t er ,  coul d not  " r easonabl y be const r ued t o 

const i t ut e a cover ed cl ai m"  under  t he Amer i can Fami l y pol i cy.   

I d. ,  ¶51.    

¶64 Consi der i ng one of  t he Doyl e def i ni t i ons of  

" acci dent " ——" an uni nt ent i onal  occur r ence l eadi ng t o undesi r abl e 
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r esul t s" ——we concl uded t hat  t he i nsur ed' s act i ons di d not  

const i t ut e an acci dent .   The i nsur ed may not  have i nt ended t he 

unexpect ed r esul t ,  but  he di d i nt end t o t hr ow t he punch t hat  

ul t i mat el y l ed t o t he deat h of  t he v i ct i m.   I d. ,  ¶¶52–53 

( quot i ng Doyl e,  219 Wi s.  2d at  290) .   Amer i can Gi r l ' s  def i ni t i on 

of  " acci dent "  al so r ei nf or ced our  concl usi on.   The means or  

cause of  t he v i ct i m' s bodi l y har m was an i nt ent i onal  punch;  t he 

punch coul d not  be sai d t o occur  by chance or  ar i se f r om an 

unknown or  r emot e cause.   I d. ,  ¶53 ( c i t i ng Am.  Gi r l ,  268 

Wi s.  2d 16,  ¶37) .   We al so not ed t hat ,  l i ke t he 

mi sr epr esent at i on i n Ever son,  t he i nsur ed assaul t er ' s act i on 

r equi r ed a degr ee of  vol i t i on i nconsi st ent  wi t h t he t er m 

" acci dent . "   I d. ,  ¶54 ( c i t i ng Ever son,  280 Wi s.  2d 1,  ¶19) .    

¶65 Wi t h t he above cases and t hei r  i nt er pr et at i ons of  an 

i nsur ance pol i cy ' s r equi r ement  of  an " occur r ence"  or  " acci dent "  

i n mi nd,  we t ur n t o t he f act s of  t hi s case.    

¶66 At  t he out set ,  we must  det er mi ne wher e t o f ocus our  

anal ysi s.   Mor e speci f i cal l y,  what  i s t he i nj ur y- causi ng event  

i n t hi s case?  I s i t  Ceci l ' s  assaul t  on Schi nner ,  or  i s  i t  t he 

act i ons of  Gundr um i n host i ng t he par t y?  I n t hi s case,  as 

opposed t o a case agai nst  Ceci l ,  Schi nner ' s Second Amended 

Compl ai nt  al l eges t hat  wr ongf ul  conduct  by Gundr um caused hi s 

bodi l y i nj ur y.   Nor mal l y,  t he al l egat i ons i n a compl ai nt  ar e t he 

al l egat i ons an i nsur er  must  def end or  i ndemni f y,  and i t  i s  t hese 

al l eged f act s t hat  det er mi ne whet her  t her e i s cover age under  t he 

homeowner ' s pol i cy.   See Doyl e,  219 Wi s.  2d at  284- 85.   Her e,  

t he c i r cui t  cour t  consi der ed addi t i onal  evi dence,  but  t he 
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addi t i onal  evi dence di d not  under mi ne or  change t he t hr ust  of  

t he al l egat i ons i n t he compl ai nt .  

¶67 Ther e i s no quest i on t hat  Ceci l  i nt ended t o assaul t  

Schi nner .   Schi nner  does not  cont end t hat  Gundr um i nt ended or  

appr oved of  Ceci l ' s  assaul t  or  t hat  he ever  want ed t o see 

Schi nner  i nj ur ed.    

¶68 However ,  t he al l egat i ons i n Schi nner ' s Second Amended 

Compl ai nt  and ot her  evi dence make cl ear  t hat  Gundr um t ook a 

number  of  i nt ent i onal  act i ons t hat  ul t i mat el y caused Schi nner ' s  

bodi l y i nj ur y.   Gundr um i nt ended t o host  t he par t y and,  based on 

t he exper i ence f r om an ear l i er  par t y he host ed,  he i nt ended t hat  

t he " i ndi v i dual s he i nvi t ed woul d i nvi t e ot her  yout hs,  who woul d 

i n t ur n i nvi t e ot her s. "   Gundr um i nt ended t hat  mi nor s at t end hi s 

par t y.   He " knew and expect ed t hat  a subst ant i al  number  of  

i ndi v i dual s"  wer e under  t he l egal  dr i nki ng age and t hat  t hese 

under age at t endees woul d consume al cohol  made avai l abl e t o t hem 

at  t he par t y.   By maki ng t he ar r angement s f or  beer  pong 

t hr oughout  t he eveni ng,  Gundr um act i vel y pr omot ed heavy dr i nki ng 

at  t he par t y.   I n v i ol at i on of  Chapt er  125 of  t he Wi sconsi n 

St at ut es,  Gundr um pr ocur ed al cohol  f or  Ceci l  and ot her  mi nor s.   

Gundr um knew t hat  Ceci l  was an under age i ndi v i dual  who became 

bel l i ger ent  when i nt oxi cat ed.   Nonet hel ess,  Gundr um " encour aged,  

advi sed and ass i st ed Ceci l  i n hi s consumpt i on of  al cohol . "   

Gundr um' s act i ons i n host i ng an under age dr i nki ng par t y and i n 

pr ocur i ng al cohol  f or  Ceci l  and ot her s wer e i nt ent i onal .   See 

Doyl e,  219 Wi s.  2d at  290 ( concl udi ng t hat  an " acci dent "  i s  an 

" uni nt ent i onal  occur r ence l eadi ng t o undesi r abl e r esul t s" )  
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( emphasi s added) .   Gundr um' s act i ons wer e ent i r el y vol i t i onal .   

He di d not  host  t he under age dr i nki ng par t y by mi st ake,  agai nst  

hi s wi l l ,  or  by chance.  See Ever son,  280 Wi s.  2d 1,  ¶19.    

¶69 As we st at ed i n Amer i can Gi r l ,  " A r esul t ,  t hough 

unexpect ed,  i s not  an acci dent ;  t he means or  cause must  be 

acci dent al . "   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶37 ( c i t at i on omi t t ed) .   

Her e,  " t he means or  cause"  of  Schi nner ' s bodi l y i nj ur y was not  

acci dent al .   The i nt ent i onal ,  i l l egal  pr ocur i ng and ser vi ng of  

al cohol  t o Ceci l  exposed Schi nner  t o har m.   Gundr um' s many 

i nt ent i onal  act s  wer e a subst ant i al  f act or  i n causi ng Schi nner ' s  

bodi l y i nj ur y.   The event s l eadi ng up t o t he bodi l y i nj ur y wer e 

not  r emot e and wer e not  acci dent al .  

¶70 As a gener al  r ul e,  wher e an i nsur ed act s i nt ent i onal l y 

t o cause bodi l y i nj ur y t o anot her ,  i nsur ance cover age f or  t he 

i nj ur y wi l l  not  be avai l abl e.   Thi s case i s mor e di f f i cul t  

because bodi l y i nj ur y was not  i nt ended and t her e was no 

cer t ai nt y t hat  i t  woul d occur .   On t he ot her  hand,  bodi l y i nj ur y  

was har dl y unf or eseeabl e.   Al l  t he condi t i ons f or  a t r agi c 

i nj ur y had been put  i n pl ace,  and t hey wer e put  i n pl ace 

i nt ent i onal l y.   As t he Mi chi gan Supr eme Cour t  concl uded i n an 

i nsur ance cover age case deal i ng wi t h an occur r ence,  " when an 

i nsur ed' s i nt ent i onal  act i ons cr eat e a di r ect  r i sk of  har m,  

t her e can be no l i abi l i t y  cover age f or  any r esul t i ng damage or  

i nj ur y,  despi t e t he l ack of  an act ual  i nt ent  t o damage or  

i nj ur e. "   Fr ankenmut h Mut .  I ns.  Co.  v.  Mast er s,  595 N. W. 2d 832,  

839 ( Mi ch.  1999)  ( quot i ng Aut o Cl ub Gr p.  I ns.  Co.  v.  Mar zoni e,  

527 N. W. 2d 760,  771 ( Mi ch.  1994)  ( Gr i f f i n,  J. ,  concur r i ng) ) .   
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 ¶71 Gi ven t he f act s of  t hi s case,  i t  i s  not  r easonabl e t o 

ar gue t hat  a f i ght  bet ween i nt oxi cat ed t eenager s was 

" unexpect ed"  or  " unf or eseen, "  Doyl e,  219 Wi s.  2d at  289,  

especi al l y when one of  t he under age dr i nker s was known t o become 

bel l i ger ent  when he was dr unk.   Gundr um ant i c i pat ed t hat  

somet hi ng undesi r abl e,  l i ke a f i ght ,  mi ght  happen at  hi s par t y:  

he st opped dr i nki ng when he r eal i zed t he i ncr easi ng number  of  

guest s at t endi ng t he par t y al ong wi t h t he amount  of  al cohol  

bei ng consumed cr eat ed a vol at i l e s i t uat i on.   I t  i s  no l eap of  

l ogi c t o concl ude t hat  Gundr um knew t hat  a combi nat i on of  

under age par t ygoer s,  al cohol ,  and games l i ke beer  pong woul d 

cr eat e a powder  keg.   To aggr avat e t hi s al r eady vol at i l e 

s i t uat i on,  Gundr um hear d Schi nner ' s pl eas t o i nt er vene and st op 

t he r el ent l ess t aunt i ng he was r ecei v i ng f r om Ceci l  who had a 

r eput at i on f or  bel l i ger ence when he was i nt oxi cat ed.    

¶72 Schi nner  ur ges us t o adopt  an appr oach i n det er mi ni ng 

an occur r ence l i ke t he appr oach t aken by t he Mi nnesot a Supr eme 

Cour t  i n Amer i can Fami l y I nsur ance Co.  v.  Wal ser ,  628 N. W. 2d 605 

( Mi nn.  2001) .   I n t hat  case,  t hr ee yout hs wer e pl ayi ng i n a hi gh 

school  gym,  when one of  t hem,  Jewi son,  j umped up and hung f r om 

t he r i m of  t he basket bal l  hoop.   I d.  at  607.   The ot her  t wo 

pul l ed on Jewi son' s ankl es sever al  t i mes unt i l  f i nal l y he f el l  

and suf f er ed bodi l y i nj ur y.   I d.   Jewi son sued t he ot her  t wo 

yout hs,  Wal ser  and Shoemaker ,  but  Wal ser ' s i nsur er ,  Amer i can 

Fami l y,  ar gued i t  had no dut y t o def end or  i ndemni f y Wal ser  

because t her e was no occur r ence under  Wal ser ' s homeowner ' s 

pol i cy.   I d.  at  608.   The def i ni t i on of  occur r ence i n t he 
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Amer i can Fami l y pol i cy was i dent i cal  t o t he homeowner ' s pol i cy  

i n t hi s case——" an acci dent , "  whi ch t he pol i cy di d not  def i ne.   

I d.  at  609.    

 ¶73 The Mi nnesot a Supr eme Cour t  hel d t hat  " i n anal yzi ng 

whet her  t her e was an acci dent  f or  pur poses of  cover age,  l ack of  

speci f i c  i nt ent  t o i nj ur e wi l l  be det er mi nat i ve,  j ust  as i t  i s  

i n an i nt ent i onal  act  excl usi on anal ysi s. "   I d.  at  612.   Thus,  

t he cour t  concl uded t hat  whi l e Wal ser  act ed i nt ent i onal l y——

pul l i ng at  Jewi son' s ankl es whi l e he hung f r om t he basket bal l  

hoop——Wal ser  di d not  act  wi t h speci f i c  i nt ent  t o i nj ur e Jewi son,  

t her eby const i t ut i ng an occur r ence and t r i gger i ng cover age under  

t he Amer i can Fami l y pol i cy.   I d.  at  613.   The cour t  al so 

concl uded t hat ,  s i nce t he t hr ee yout hs wer e mer el y " goof i ng 

ar ound, "  t hat  bot h Jewi son and Wal ser  had hung on t he basket bal l  

r i m bef or e and f al l en t o t he gr ound wi t hout  i nj ur y,  and t hat  

Wal ser ' s act i ons wer e mer el y i mpul si ve act i ons r esul t i ng i n 

uni nt ent i onal  i nj ur y,  t he i nt ent i onal  act s excl usi on di d not  

appl y.   I d.  at  614–15.    

 ¶74 We have t wo r eser vat i ons about  appl y i ng Wal ser  t o t he 

pr esent  s i t uat i on.   Fi r st ,  our  i nsur ance case l aw does not  

r equi r e t hat  an i nsur ed i nt end t o har m,  or  know wi t h subst ant i al  

cer t ai nt y t hat  har m wi l l  occur ,  i n or der  t o det er mi ne t hat  t he 

har m was not  an acci dent .   An acci dent  i s " an uni nt ent i onal  

occur r ence l eadi ng t o undesi r abl e r esul t s. "   Doyl e,  219 

Wi s.  2d at  290.   To assess t he exi st ence of  an acci dent ,  a cour t  

wi l l  f ocus on t he " means or  cause"  of  har m t o det er mi ne whet her  

i t  was t r ul y acc i dent al ,  even i f  t he r esul t  was unexpect ed.   Am.  
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Gi r l ,  268 Wi s.  2d 16,  ¶37.   Her e,  t her e was i nt ent i onal  conduct  

i n t hr owi ng t he i l l egal  under age dr i nki ng par t y and encour agi ng 

Ceci l  t o dr i nk when Gundr um had knowl edge of  Ceci l ' s  aggr essi ve 

behavi or  when i nt oxi cat ed.   I nt ent ,  vol i t i on,  knowl edge,  and 

f or eseeabi l i t y  ar e al l  pr esent ,  consi st ent  wi t h our  case l aw.   

Gundr um' s conduct  was not  acci dent al ,  so no occur r ence t r i gger ed 

cover age under  t he homeowner ' s pol i cy.    

 ¶75 Second,  Gundr um' s conduct  and Schi nner ' s i nj ur y di f f er  

gr eat l y f r om t he conduct  and i nj ur y i n Wal ser .   Whi l e t he 

act i ons of  t he t hr ee yout hs i n Wal ser  wer e descr i bed as " goof i ng 

ar ound"  and " i mpul si ve, "  Gundr um was doi ng mor e t han " goof i ng 

ar ound. "   Gundr um pl anned a l ar ge dr i nki ng par t y,  pr ocur ed 

al cohol  f or  mi nor s,  knew of  Ceci l ' s  bel l i ger ence,  and encour aged 

Ceci l ' s  consumpt i on of  al cohol .   We bel i eve t hat  t he f act s of  

t hi s case——i nt ent i onal l y pr ovi di ng al cohol  t o mi nor s,  r esul t i ng 

i n bodi l y i nj ur y——ar e cl oser  t o t he f act s i n a Mi nnesot a Cour t  

of  Appeal s case,  I l l i noi s Far mer s I nsur ance Co.  v.  Duf f y,  618 

N. W. 2d 613 ( Mi nn.  Ct .  App.  2000) . 17   

                                                 
17 The Mi nnesot a Supr eme Cour t ' s  deci s i on i n Amer i can Fami l y  

I nsur ance Co.  v.  Wal ser ,  628 N. W. 2d 605 ( Mi nn.  2001) ,  di d not  
speci f i cal l y over r ul e t he Mi nnesot a cour t  of  appeal s deci s i on 
c i t ed by West  Bend i n t hi s case,  I l l i noi s Far mer s I nsur ance Co.  
v.  Duf f y,  618 N. W. 2d 613 ( Mi nn.  Ct .  App.  2000) ,  r evi ew deni ed 
( Jan.  26,  2001) .   I n f act ,  t he Wal ser  deci s i on di d not  even 
ment i on Duf f y.   I n Duf f y,  t he Mi nnesot a Cour t  of  Appeal s hel d 
t hat  t he i nt ent i onal  act  of  pr ovi di ng al cohol  t o mi nor s was 
wr ongf ul  conduct  and di d not  const i t ut e an occur r ence under  a 
homeowner ' s i nsur ance pol i cy.   Duf f y,  618 N. W. 2d at  615.    
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 ¶76 Schi nner  al so cont ends t hat  t he l ack of  a l i quor  

excl usi on i n t he homeowner ' s pol i cy i s i mpor t ant  i n t hi s case.   

He ar gues t hat  s i nce ot her  homeowner  pol i c i es cont ai n l i quor  

excl usi ons, 18 and West  Bend coul d have put  one i n i t s pol i cy,  

t hi s cour t  shoul d not  r ewr i t e t he cont r act  t o hel p West  Bend 

avoi d cover age.   Schi nner  al so poi nt s t o t he pr esence of  a 

l i quor  excl usi on i n t he CGL pol i cy f or  Gundr um Tr ucki ng. 19  I f  

West  Bend ant i c i pat ed l i quor  l i abi l i t y  cover age under  t he CGL 

pol i cy and speci f i cal l y excl uded i t ,  he ar gues,  t hen sur el y t he 

homeowner ' s pol i cy was expect ed t o cover  l i quor  l i abi l i t y  i n t he 

absence of  such an excl usi on.   We ar e not  per suaded.  

 ¶77 CGL pol i c i es t ypi cal l y cont ai n an excl usi on f or  l i quor  

l i abi l i t y .   See,  e. g. ,  1 Ander son,  supr a,  at  § 5. 187;  9A Lee R.  

                                                                                                                                                             
I t  i s  not  sur pr i s i ng t hat  Duf f y  i s st i l l  good l aw.   The 

Duf f y cour t  and cour t s i n ot her  st at es have f ound no acci dent ,  
or  no occur r ence,  under  a homeowner ' s pol i cy when an i nsur ed 
i nt ent i onal l y or  knowi ngl y pr ov i des al cohol  t o a mi nor  and 
i nj ur y r esul t s.   See,  e. g. ,  Am.  Moder n Home I ns.  Co.  v.  Cor r a,  
671 S. E. 2d 802,  806–07 ( W.  Va.  2008)  ( hol di ng t hat  t her e i s no 
occur r ence and a homeowner ' s pol i cy does not  pr ovi de cover age 
when i nj ur y i s caused by an i nsur ed' s conduct  i n " knowi ngl y 
per mi t t i ng"  a mi nor  t o consume al cohol  on t he i nsur ed' s 
pr oper t y) ;  Al l st at e I ns.  Co.  v.  J. J. M. ,  657 N. W. 2d 181,  184 
( Mi ch.  Ct .  App.  2002)  ( concl udi ng t hat  t he i nsur ed " r easonabl y  
shoul d have expect ed t hat  gi v i ng mi nor s enough al cohol  t o al l ow 
t hem t o pass out  woul d r esul t  i n har m"  and t hus no acci dent  
gi v i ng r i se t o cover age exi st ed) .    

18 As an exampl e of  a homeowner ' s pol i cy cont ai ni ng a l i quor  
excl usi on,  Schi nner  c i t es Ander son v.  Amer i can Fami l y Mut ual  
I nsur ance Co. ,  2002 WI  App 315,  259 Wi s.  2d 413,  655 N. W. 2d 531.    

19 The wr i t t en summar y j udgment  deci s i on i n t hi s case 
mi st akenl y pl aced t he l i quor  excl usi on i n t he homeowner ' s 
pol i cy,  not  t he CGL pol i cy.    
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Russ,  Thomas F.  Segal l a,  St even Pl i t t ,  Dani el  Mal donado,  & 

Joshua D.  Roger s,  Couch on I nsur ance § 129: 32 ( 3d ed.  2005) .   

However ,  t hese same t r eat i ses say not hi ng about  t he f r equency of  

l i quor  l i abi l i t y  excl usi ons i n homeowner ' s pol i c i es.   Al t hough 

Schi nner  c i t es one Wi sconsi n case20 t o suppor t  hi s  asser t i on t hat  

t hese excl usi ons ar e common t o homeowner ' s pol i c i es,  t he absence 

of  an excl usi on does not  necessar i l y  mean t he pr esence of  

cover age.    

 ¶78 As not ed above,  t he f i r st  st ep i n a cour t ' s  anal ysi s 

of  an i nsur ance cont r act  i s  t o exami ne whet her  t he pol i cy 

pr ovi des an i ni t i al  gr ant  of  cover age.   See,  supr a,  ¶37.   Hence,  

i f  a gi ven set  of  f act s do not  t r i gger  cover age,  i t  i s  not  

necessar y t o l ook at  a pol i cy ' s excl usi ons.   West  Bend coul d 

have i nser t ed a l i quor  l i abi l i t y  excl usi on i nt o t he pol i cy,  but  

we woul d not  have r eached i t  under  t he f act s of  t hi s case 

because Gundr um' s i nt ent i onal  and i l l egal  conduct  di d not  l ead 

t o cover age.    

 ¶79 Fi nal l y,  we not e t he st r ong publ i c pol i cy wei ghi ng 

agai nst  f i ndi ng an occur r ence i n t hi s s i t uat i on.   As t hi s cour t  

st at ed i n Hedt cke v.  Sent r y I nsur ance Co. ,  109 Wi s.  2d 461,  326 

N. W. 2d 727 ( 1982) :  

Even wher e t he i nsur ance pol i cy cont ai ns no l anguage 
expr essl y st at i ng t he pr i nci pl e of  f or t ui t ousness,  
cour t s r ead t hi s pr i nci pl e i nt o t he i nsur ance pol i cy 
t o f ur t her  speci f i c  publ i c pol i cy obj ect i ves i ncl udi ng 
( 1)  avoi di ng pr of i t  f r om wr ongdoi ng;  ( 2)  det er r i ng 
cr i me;  ( 3)  avoi di ng f r aud agai nst  i nsur er s;  and ( 4)  

                                                 
20 See supr a,  n. 18.    
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mai nt ai ni ng cover age of  a scope consi st ent  wi t h t he 
r easonabl e expect at i ons of  t he cont r act i ng par t i es on 
mat t er s as t o whi ch no i nt ent i on or  expect at i on was 
expr essed.  

Hedt cke,  109 Wi s.  2d at  484 ( c i t i ng Keet on,  I nsur ance Law 

§ 5. 3( a)  at  279 ( 1971) ) .   See al so 7 St even Pl i t t ,  Dani el  

Mal donado,  Joshua D.  Roger s,  & Jor dan R.  Pl i t t ,  Couch on 

I nsur ance § 101: 22 ( 3d ed.  2006)  ( " I n gener al ,  i t  i s  agai nst  

publ i c pol i cy f or  an i nsur ance cont r act  t o pr ovi de cover age f or  

t he i nt ent i onal  or  wi l l f ul  mi sconduct  of  an i nsur ed. " ) ;  43 Am.  

Jur .  2d I nsur ance § 478 ( 2003)  ( " Publ i c pol i cy does on occasi on 

demand t hat  a wr ongdoer  be f or bi dden t o shi f t  t he cost  of  

l i abi l i t y  t o anot her  t hr ough i nsur ance .  .  .  . " ) .    

¶80 Fi ndi ng an occur r ence and cover age under  t hese 

ci r cumst ances woul d al l ow t he host  t o escape r esponsi bi l i t y  f or  

hi s i nt ent i onal  and i l l egal  act i ons.   We woul d be sendi ng t he 

wr ong message about  under age dr i nki ng par t i es,  i mpl y i ng t hat  

what ever  t r agi c consequences mi ght  occur ,  i nsur ance compani es 

wi l l  be t her e t o f oot  t he bi l l .   Mor eover ,  i nsur ance cont r act s 

ar e const r ued f r om t he st andpoi nt  of  what  a r easonabl e per son i n 

t he posi t i on of  t he i nsur ed woul d bel i eve t he cont r act  t o mean.   

Acui t y v.  Bagadi a,  2008 WI  62,  ¶13,  310 Wi s.  2d 197,  750 

N. W. 2d 817;  Li ebovi ch v.  Mi nn.  I ns.  Co. ,  2008 WI  75,  ¶17,  310 

Wi s.  2d 751,  751 N. W. 2d 764.   We do not  bel i eve t hat  a 

r easonabl e i nsur ed woul d expect  cover age f or  bodi l y i nj ur y 

r esul t i ng f r om t he host i ng of  a l ar ge,  i l l egal  under age dr i nki ng 

par t y.    
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 ¶81 We concl ude t hat  Gundr um' s i nt ent i onal  act i ons i n 

host i ng a l ar ge under age dr i nki ng par t y——act i ons t hat  wer e 

i l l egal ——and pr ovi di ng al cohol  t o an i ndi v i dual  known t o become 

bel l i ger ent  when i nt oxi cat ed,  wer e a subst ant i al  f act or  i n 

causi ng Schi nner ' s bodi l y i nj ur y.   These causes wer e not  

acci dent al .   Si nce t her e was no occur r ence under  t he homeowner ' s 

pol i cy,  t her e was no i ni t i al  gr ant  of  cover age t o Gundr um under  

t he pol i cy.  

B.  The Excl usi on f or  " Ar i s i ng Out  Of "  a Non- I nsur ed Locat i on 

¶82 Or di nar i l y ,  i f  we f i nd no i ni t i al  gr ant  of  cover age 

under  an i nsur ance pol i cy,  we end our  i nqui r y.   See supr a,  ¶37.   

I n t hi s case,  however ,  t he cour t  of  appeal s '  i nt er pr et at i on of  

t he non- i nsur ed l ocat i on excl usi on has been publ i shed and shoul d 

be addr essed.    

¶83 The homeowner ' s pol i cy cont ai ned an excl usi on f or  

bodi l y i nj ur y or  pr oper t y damage l i abi l i t y  ar i s i ng out  of  a 

pr emi ses t hat  i s not  an " i nsur ed l ocat i on"  ( or  a pr emi ses used 

by t he i nsur ed " i n connect i on wi t h"  an " i nsur ed l ocat i on. " )   

" Cover ages E and F do not  appl y t o t he f ol l owi ng:  .  .  .  ' Bodi l y 

i nj ur y '  or  ' pr oper t y damage'  ar i s i ng out  of  a pr emi ses:  a.  Owned 

by an ' i nsur ed' ;  b.  Rent ed t o an ' i nsur ed' ;  or  c.  Rent ed t o 

ot her s by an ' i nsur ed' ;  t hat  i s  not  an ' i nsur ed l ocat i on' . "   

( Emphasi s added. )  

¶84 The par t i es di sput e t he meani ng of  t he phr ase " ar i s i ng 

out  of . "   West  Bend ar gues t hat  t hi s phr ase means,  i n t he 

cont ext  of  a gener al  l i abi l i t y  i nsur ance pol i cy,  " or i gi nat i ng 

f r om,  gr owi ng out  of ,  or  f l owi ng f r om. "   Gar r i guenc v.  Love,  67 
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Wi s.  2d 130,  137,  226 N. W. 2d 414 ( 1975) .   West  Bend ar gues t hat  

t he pl ai n l anguage of  t he excl usi on pr ecl udes cover age because 

Schi nner ' s i nj ur i es ar ose out  of  t he shed and t he Gundr ums di d 

not  use t he shed " i n connect i on wi t h"  t hei r  i nsur ed r esi dence.   

Schi nner  and t he cour t  of  appeal s di sagr ee wi t h t hi s 

i nt er pr et at i on,  r el y i ng on Newhouse v.  Lai di g,  I nc. ,  145 

Wi s.  2d 236,  426 N. W. 2d 88 ( Ct .  App.  1988) .    

¶85 I n Newhouse,  an unsuper vi sed chi l d was i nj ur ed when he 

became ent angl ed i n a s i l o unl oader .   I d.  at  238.   The 

def endant ' s homeowner ' s pol i cy excl uded cover age f or  bodi l y 

i nj ur y " ar i s i ng out  of  any pr emi ses owned or  r ent ed t o any 

i nsur ed whi ch i s not  an i nsur ed l ocat i on. "   I d.  at  239.   The 

f ar m si l o was not  an i nsur ed l ocat i on.   I d.    

¶86 The Newhouse cour t  f ound t he non- i nsur ed l ocat i on 

excl usi on di d not  appl y,  and t he homeowner ' s pol i cy pr ovi ded 

cover age t o t he f ar m owner .   I d.  at  239–40.   Newhouse r el i ed on 

a Mi ssour i  deci s i on,  Li t i t z  Mut ual  I nsur ance Co.  v.  Br anch.   

Li t i t z  i nvol ved a s i mi l ar  " ar i s i ng out  of "  excl usi on,  but  t he 

cour t  hel d t hat  t he bodi l y i nj ur y i n t hat  case di d not  occur  as 

a r esul t  of  " a condi t i on"  of  t he non- i nsur ed l ocat i on.   Li t i t z  

Mut .  I ns.  Co.  v .  Br anch,  561 S. W. 2d 371,  374 ( Mo.  Ct .  App.  

1977) .   Newhouse adopt ed t hi s appr oach:  " The di sposi t i ve i ssue 

t her ef or e i s whet her  t her e i s  some cor r el at i on bet ween t he 

negl i gence gi v i ng r i se t o l i abi l i t y  and a condi t i on of  t he 

pr emi ses. "   Newhouse,  145 Wi s.  2d at  240 ( emphasi s added) .    

¶87 Newhouse di d not  c i t e t he Gar r i guenc case,  whi ch 

di scussed t he same " ar i s i ng out  of "  l anguage.   The Gar r i guenc 
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cour t  sai d:  " The wor ds ' ar i s i ng out  of '  i n l i abi l i t y  i nsur ance 

pol i c i es ar e ver y br oad,  gener al ,  and compr ehensi ve;  and ar e 

or di nar i l y  under st ood t o mean or i gi nat i ng f r om,  gr owi ng out  of ,  

or  f l owi ng f r om.   Al l  t hat  i s  necessar y i s some causal  

r el at i onshi p bet ween t he i nj ur y and t he event  [ her e,  " pr oper t y" ]  

not  cover ed. "   Gar r i guenc,  67 Wi s.  2d at  137 ( f oot not e omi t t ed) .    

¶88 The Newhouse cour t  pr ovi ded a much nar r ower  r eadi ng of  

t he " ar i s i ng out  of "  excl usi on t han t he Gar r i guenc cour t .   I n 

ef f ect ,  i t  at t empt ed t o over r ul e t he Gar r i guenc deci s i on.   We 

t hi nk a bet t er  r eadi ng of  t he excl usi on i s not  t o excl ude al l  

l i abi l i t y  cover age f or  event s not  on an i nsur ed pr emi ses but  

r at her  t o excl ude l i abi l i t y  cover age when t her e i s a " causal  

r el at i onshi p"  bet ween t he pr emi ses t hat  ar e not  i nsur ed and t he 

i nsur ed' s act i on or  non- act i on gi v i ng r i se t o l i abi l i t y .   Cf .  

St .  Paul  Fi r e & Mar i ne I ns.  Co.  v.  I NA,  501 F.  Supp.  136,  138 

( W. D.  Va.  1980)  ( st at i ng t hat  " ar i s i ng out  of "  ar e wor ds of  much 

br oader  s i gni f i cance t han " caused by"  and ar e usual l y under st ood 

t o mean " i nci dent  t o or  havi ng connect i on wi t h" ) .    

¶89 I n t hi s case,  t he homeowner ' s pol i cy l anguage i s  c l ear  

on i t s f ace.   The pol i cy excl udes cover age f or  i nj ur i es ar i s i ng 

out  of  a non- i nsur ed pr emi ses,  not  f r om a condi t i on of  a non-

i nsur ed pr emi ses.   Schi nner ' s bodi l y i nj ur y c l ear l y ar ose out  

of ,  or  or i gi nat ed,  or  f l owed f r om,  t he shed wher e t he i l l egal  

par t y t ook pl ace on t he pr emi ses of  Gundr um Tr ucki ng,  a non-

i nsur ed l ocat i on.    

¶90 I n t hi s case,  a causal  r el at i onshi p bet ween t he shed 

and Schi nner ' s i nj ur y i s pr esent .   A por t i on of  t he shed was set  
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up f or  a soci al  gat her i ng,  especi al l y an under age dr i nki ng 

par t y:  chai r s,  t abl es,  couch,  a r ef r i ger at or ,  a CD pl ayer ,  and a 

Pi ng- Pong t abl e f or  beer  pong.   The shed had no wi ndows,  t her eby 

conceal i ng t he i l l egal  act i v i t i es i nsi de.   As counsel  f or  West  

Bend apt l y obser ved at  or al  ar gument  f or  summar y j udgment ,  " I t  

was an i l l egal  par t y.  .  .  .   [ T] hat ' s not  t he k i nd of  t hi ng one 

coul d have r ent ed out  t he Kni ght s of  Col umbus Hal l  t o do.   Or  t o 

have done out  i n your  f r ont  yar d at  your  r esi dence.   Thi s had a 

causal  nexus t o t he pr emi ses. "    

C.  Whet her  t he Shed was a Pr emi ses Used i n Connect i on Wi t h 

an I nsur ed Locat i on 

¶91 Fi nal l y,  Schi nner  advances t he ar gument  t hat  t he shed 

was i n f act  an i nsur ed l ocat i on because i t  was used " i n 

connect i on wi t h"  t he Gundr um' s i nsur ed r esi dence.   Schi nner  

poi nt s t o t he st or age of  t he Gundr ums'  i nsur ed per sonal  

pr oper t y,  l i ke snowmobi l es,  t o t ur n t he shed i nt o an i nsur ed 

l ocat i on. 21  Such an asser t i on def i es common sense.   I f  busi ness 

owner s wer e al l owed t o st or e i nsur ed per sonal  pr oper t y on t hei r  

busi ness pr emi ses and obt ai n i nsur ance cover age f or  t he pr emi ses 

t hr ough a homeowner ' s pol i cy,  t her e woul d be much l ess r eason t o 

obt ai n busi ness i nsur ance.   Such a r esul t  woul d be absur d.   

Ol gui n v.  Al l st at e I ns.  Co. ,  71 Wi s.  2d 160,  165,  237 N. W. 2d 694 

( 1976)  ( " [ I ] nsur ance pol i c i es shoul d be gi ven a r easonabl e 

                                                 
21 The shed was used t o st or e per sonal  pr oper t y f or  

Gundr um' s ext ended f ami l y.   I f  Schi nner ' s ar gument  wer e val i d,  
t he shed woul d be used " i n connect i on wi t h"  mor e t han one 
r esi dence.   Tor t f easor s f r om sever al  r esi dences woul d be abl e t o 
c l ai m cover age.  
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i nt er pr et at i on and not  one whi ch l eads t o an absur d r esul t . " ) ;  

Wi l son Mut .  I ns.  Co.  v.  Ri s l er ,  2011 WI  App 70,  ¶12,  333 

Wi s.  2d 175,  798 N. W. 2d 898 ( " We r ej ect  i nt er pr et at i ons of  

i nsur ance pol i c i es t hat  l ead t o absur d r esul t s. " ) .    

V.  CONCLUSI ON 

¶92 Gundr um' s act i ons i n set t i ng up an i sol at ed shed f or  a 

dr i nki ng par t y,  pr ocur i ng al cohol  and expect i ng ot her s t o br i ng 

al cohol ,  i nvi t i ng many under age guest s t o t he par t y,  and 

encour agi ng t he under age guest s t o dr i nk——especi al l y an under age 

guest  known t o become bel l i ger ent  when i nt oxi cat ed——wer e 

i nt ent i onal  act i ons t hat  v i ol at ed t he l aw.   Gundr um' s many 

i nt ent i onal  wr ongf ul  act s wer e a subst ant i al  f act or  i n causi ng 

Schi nner ' s bodi l y i nj ur y.   Vi ewed f r om t he st andpoi nt  of  a 

r easonabl e i nsur ed,  Gundr um' s i nt ent i onal  act i ons cr eat ed a 

di r ect  r i sk of  har m r esul t i ng i n bodi l y i nj ur y,  not wi t hst andi ng 

hi s l ack of  i nt ent  t hat  a speci f i c  i nj ur y occur .   Thus,  

Schi nner ' s bodi l y i nj ur y was not  caused by an " occur r ence"  

wi t hi n t he meani ng of  t he pol i cy ,  and West  Bend i s not  obl i gat ed 

t o pr ovi de i nsur ance cover age f or  Gundr um.  

¶93 Even assumi ng t her e was an occur r ence under  t he West  

Bend homeowner ' s  pol i cy,  cover age i s excl uded because t he i nj ur y  

ar ose out  of  t he use of  an i sol at ed shed f or  an under age 

dr i nki ng par t y on uni nsur ed pr emi ses.   The f act  t hat  t he 

Gundr ums kept  some per sonal  pr oper t y i nsur ed under  t he pol i cy at  

t he shed di d not  make t he shed a pr emi ses used i n connect i on 

wi t h t he i nsur ed' s r esi dence,  as t hose t er ms ar e def i ned i n t he 



No.    2011AP564 

 

41 
 

pol i cy.   Thus,  t he busi ness shed was not  an i nsur ed l ocat i on 

t r i gger i ng cover age under  t he homeowner ' s pol i cy.   

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶94 N.  PATRI CK CROOKS,  J.    (concurring).  I  agr ee wi t h 

t he r esul t  r eached by t he maj or i t y t hat  t he homeowner ' s pol i cy 

does not  pr ovi de cover age f or  Schi nner ' s i nj ur i es under  t hese 

f act s.   I  wr i t e separ at el y because my appr oach di f f er s f r om bot h 

t he maj or i t y opi ni on and t hat  of  t he di ssent .    

¶95 I  agr ee wi t h t he di ssent  t hat  under  t he i nsur ance 

pol i cy at  i ssue and our  case l aw,  i ncl udi ng Doyl e v.  Engel ke,  

219 Wi s.  2d 277,  580 N. W. 2d 245 ( 1998) ,  and Est at e of  Sust ache 

v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  2008 WI  87,  311 Wi s.  2d 

548,  751 N. W. 2d 845,  Ceci l ' s  assaul t  on Schi nner  const i t ut es an 

occur r ence,  and I  j oi n t he anal ysi s of  t he di ssent  on t hat  

i ssue.    

¶96 However ,  I  agr ee wi t h t he maj or i t y t hat  t he non-

i nsur ed l ocat i on excl usi on appl i es because Schi nner ' s i nj ur i es 

ar ose out  of ,  or i gi nat ed,  or  f l owed f r om a non- i nsur ed l ocat i on,  

consi st ent  wi t h t hi s cour t ' s  i nt er pr et at i on of  " ar i s i ng out  of "  

i n Gar r i guenc v.  Love,  67 Wi s.  2d 130,  226 N. W. 2d 414 ( 1975) ,  

and I  j oi n t he anal ysi s of  t he maj or i t y on t hat  i ssue.  

¶97  Accor di ngl y,  I  r espect f ul l y concur .    
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¶98 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y when i t  hol ds t hat  t he det er mi nat i on of  what  

const i t ut es an " occur r ence"  under  t he i nsur ance pol i cy i s t o be 

anal yzed f r om t he st andpoi nt  of  t he i nsur ed,  not  t he i nj ur ed 

par t y.   Maj or i t y op. ,  ¶52.   I  par t  ways wi t h t he maj or i t y,  

however ,  when i t  f ai l s  t o appl y t hat  hol di ng.  

¶99 Li ke t he unani mous cour t  of  appeal s,  I  concl ude t hat  

t he " occur r ence"  her e i s t he event  of  an assaul t .   The i nsur ance 

pol i cy def i nes an " occur r ence"  as an " acci dent . "    

¶100 Appl y i ng t he pr oper  anal ysi s,  t he quest i on t hen 

becomes whet her  t he assaul t  of  Schi nner  by t he assai l ant  was an 

" acci dent "  f r om t he st andpoi nt  of  Gundr um,  t he i nsur ed?  As even 

t he maj or i t y acknowl edges,  t her e i s not hi ng i n t he r ecor d t hat  

suggest s t hat  Gundr um i nt ended t he assaul t  or  any subsequent  

i nj ur y t o Schi nner .   See i d. ,  ¶67.   Accor di ngl y,  when vi ewed 

f r om t he st andpoi nt  of  t he i nsur ed,  t he assaul t  was uni nt ended 

and was an " acci dent , "  const i t ut i ng an " occur r ence"  under  t he 

pol i cy.  

¶101 I nst ead of  i dent i f y i ng t he assaul t  as an " occur r ence, "  

t he maj or i t y ' s anal ysi s s i mpl y i gnor es i t .   Rat her  t han 

anal yzi ng an " occur r ence"  f r om t he st andpoi nt  of  t he i nsur ed,  i t  

devel ops a di f f er ent  t est ,  conf l at i ng a di scussi on of  negl i gence 

pr i nci pl es wi t h t he anal ysi s r equi r ed t o i nt er pr et  an undef i ned 

wor d i n an i nsur ance pol i cy .   Ul t i mat el y,  i t s  anal ysi s  

under mi nes t he wel l - est abl i shed under st andi ng t hat  an 

i nt ent i onal  act  by an i nsur ed i s wi t hi n t he def i ni t i on of  an 

" occur r ence"  i f  t he i nj ur y i s unexpect ed and uni nt ended.   
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¶102 I n cont r ast  t o t he maj or i t y,  I  concl ude t hat  t he 

assaul t  i s  an " occur r ence"  f or  t he pur poses of  cover age and I  

f ur t her  concl ude t hat  t he non- i nsur ed l ocat i on excl usi on does 

not  appl y under  t hese ci r cumst ances.   As a r esul t ,  t he r el evant  

i nsur ance pol i cy  pr ovi des cover age f or  damages ar i s i ng f r om 

Schi nner ' s i nj ur i es.   Accor di ngl y,  I  r espect f ul l y di ssent .     

I  

¶103 The Second Amended Compl ai nt  f i l ed i n t hi s case 

i dent i f i es t he assaul t  as t he occur r ence.   I t  al l eges t hat  

Schi nner  was " ki cked .  .  .  i n t he head [ by t he assai l ant ] ,  

causi ng per manent  par al ysi s. "   The cl ai ms al l eged agai nst  

Gundr um sound i n negl i gent  super vi s i on,  negl i gence i n f ai l i ng t o 

pr ot ect  Schi nner ,  and negl i gence as a mat t er  of  l aw. 1 

                                                 
1 Speci f i cal l y,  Schi nner  al l eged a v i ol at i on of  Wi s.  St at .  

§ 125. 035,  whi ch i s commonl y known as t he " dr am shop"  l aw.   I t  
pr ovi des,  i n r el evant  par t :  

( 2)  A per son i s i mmune f r om ci v i l  l i abi l i t y  ar i s i ng 
out  of  t he act  of  pr ocur i ng al cohol  bever ages f or  or  
sel l i ng,  di spensi ng or  gi v i ng away al cohol  bever ages 
t o anot her  per son.  

.  .  .  .  

( 4) ( a)  I n t hi s subsect i on,  " pr ovi der "  means a per son,  
i ncl udi ng a l i censee or  per mi t t ee,  who pr ocur es 
al cohol  bever ages f or  or  sel l s,  di spenses or  gi ves 
away al cohol  bever ages t o an under age per son i n 
v i ol at i on of  s.  125. 07( 1) ( a) .  

( b)  Subsect i on ( 2)  does not  appl y i f  t he pr ovi der  knew 
or  shoul d have known t hat  t he under age per son was 
under  t he l egal  dr i nki ng age and i f  t he al cohol  
bever ages pr ovi ded t o t he under age per son wer e a 
subst ant i al  f act or  i n causi ng i nj ur y t o a 3r d par t y.  
I n det er mi ni ng whet her  a pr ovi der  knew or  shoul d have 
known t hat  t he under age per son was under  t he l egal  
dr i nki ng age,  al l  r el evant  c i r cumst ances sur r oundi ng 
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¶104 Recogni z i ng t hat  i dent i f y i ng t he event  t hat  shoul d be 

consi der ed t he " occur r ence"  i s cr i t i cal  t o t he cover age 

anal ysi s,  t he maj or i t y j et t i sons t he al l egat i on of  an 

" occur r ence"  st at ed i n t he Second Amended Compl ai nt  and asks 

what  i s " t he i nj ur y- causi ng event  i n t hi s case?"   Maj or i t y op. ,  

¶66.   I t  answer s t he quest i on by poi nt i ng t o a cour se of  conduct  

by Gundr um t hat  al l egedl y was a cause of  Schi nner ' s bodi l y 

i nj ur y and accor di ngl y shi f t s i t s f ocus t o Gundr um' s act s as t he 

appar ent  " occur r ence"  wi t hout  f ur t her  di scussi on of  t he assaul t .   

I d.    

¶105 The r emai nder  of  t he maj or i t y ' s  anal ysi s i s f i xed upon 

devel opi ng a new obj ect i ve t est  t hat  exami nes r emot e t heor i es of  

l egal  causat i on and event s t hat  occur r ed up t he chai n of  

causat i on.   I t  st at es t hat  " Gundr um t ook a number  of  i nt ent i onal  

act i ons t hat  ul t i mat el y caused Schi nner ' s bodi l y i nj ur y. "   I d. ,  

¶68.   Ul t i mat el y,  i t  concl udes t hat  " Gundr um' s many i nt ent i onal  

act s wer e a subst ant i al  f act or  i n causi ng Schi nner ' s bodi l y 

i nj ur y. "   I d. ,  ¶69.      

                                                                                                                                                             
t he pr ocur i ng,  sel l i ng,  di spensi ng or  gi v i ng away of  
t he al cohol  bever ages may be consi der ed .  .  .  .  
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¶106 Gundr um' s al l eged negl i gent  act s ar e r epeat edl y 

char act er i zed as " i nt ent i onal "  and " i l l egal . " 2  See i d. ,  ¶¶69,  

70,  81.   The maj or i t y t akes Gundr um t o t ask f or  f ai l i ng t o 

f or esee Schi nner  bei ng i nj ur ed i n an assaul t ,  st at i ng t hat  

Schi nner ' s " bodi l y i nj ur y was har dl y unf or eseeabl e. "   I d. ,  ¶70.   

Because hi s act s wer e bot h " i nt ent i onal "  and " i l l egal "  and 

because he shoul d have f or eseen a r i sk of  har m,  t he maj or i t y 

concl udes t hat  t her e was no " acci dent , "  and t hus no 

" occur r ence. "   I d. ,  ¶81.      

I I  

¶107 At  t he out set ,  I  obser ve t hat  i f  t he maj or i t y act ual l y 

appl i ed a " f r om t he st andpoi nt  of  t he i nsur ed"  t est ,  i t  woul d be 

compel l ed t o concl ude t hat  t her e i s an i ni t i al  gr ant  of  

cover age.   Gui ded by publ i c pol i cy,  however ,  i t  i nst ead 

concl udes t hat  t her e shoul d be no i nsur ance cover age f or  host i ng 

an i l l egal  under age dr i nki ng par t y.  

                                                 
2 I n or der  t o det er mi ne whet her  t he r el evant  homeowner ' s  

pol i cy set s f or t h an i ni t i al  gr ant  of  cover age f or  t he c l ai ms 
pr esent ed,  t he cover age must  be compar ed t o t he al l egat i ons 
advanced i n t he Second Amended Compl ai nt .    Thi s i s t he f i r st  
st ep of  a cover age det er mi nat i on——t he cour t  must  exami ne t he 
f act s of  t he i nsur ed' s c l ai m t o det er mi ne whet her  t he pol i cy ' s 
i nsur i ng agr eement  makes an i ni t i al  gr ant  of  cover age.   Est at e 
of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  ¶22,  311 
Wi s.  2d 548,  751 N. W. 2d 845.   I f  t he f act s do not  f al l  wi t hi n 
t he i ni t i al  gr ant  of  cover age,  t he anal ysi s ends t her e.   I d.  

 
The Second Amended Compl ai nt  does not  once use t he wor d 

" i nt ent i onal , "  whet her  i n r ef er ence t o Gundr um or  i n r ef er ence 
t o t he t hi r d- par t y assai l ant .   I t  l i kewi se makes no al l egat i on 
t hat  Gundr um i n f act  f or esaw t hat  a f i ght  woul d occur ,  or  t hat  a 
f i ght  was subst ant i al l y  cer t ai n t o occur  as a r esul t  of  hi s 
act s.  
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¶108 I n i t s quest  t o avoi d " sendi ng t he wr ong message"  

about  under age dr i nki ng par t i es,  t he maj or i t y l ooks at  t he wr ong 

pol i cy.   Maj or i t y op. ,  ¶80.   I nst ead of  l ooki ng at  publ i c 

pol i cy,  i t  shoul d be l ooki ng at  t he pol i cy of  i nsur ance.    

¶109 Thi s homeowner ' s  pol i cy has a br oad gr ant  of  cover age.   

To nar r ow t hat  cover age,  t he i nsur er  i n t hi s case had avai l abl e 

t o i t  sever al  st andar d excl usi ons t hat  ar e r el evant  her e:  

• An under age dr i nki ng excl usi on; 3 

• An i l l egal  act s excl usi on; 4 

• An i nt ent i onal  act s excl usi on. 5 

¶110 Despi t e t he avai l abi l i t y  of  t hose excl usi ons,  t he 

i nsur er  chose not  t o i ncl ude t hem i n t he Gundr ums'  homeowner ' s 

i nsur ance pol i cy or  asser t  t hem as a def ense t o cover age.   As a 

r esul t  of  t hose def i c i t s,  t he maj or i t y i s f or ced t o l ook 

el sewher e f or  suppor t  of  i t s  publ i c pol i cy det er mi nat i on.   I t  i s  

not  t he cour t ' s  r ol e i n t hi s case t o send a pol i cy message,  

                                                 
3 A st andar d under age dr i nki ng excl usi on woul d pr ovi de t hat  

" [ w] e wi l l  not  cover  bodi l y i nj ur y .  .  .  ar i s i ng out  of  t he 
i nsur ed' s knowi ngl y per mi t t i ng or  f ai l i ng t o t ake act i on t o 
pr event  t he i l l egal  consumpt i on of  al cohol i c bever ages by an 
under age per son. "   1 Susan J.  Mi l l er ,  Mi l l er ' s St andar d 
I nsur ance Pol i c i es Annot at ed 238. 3 ( For m HOEX)  ( 6t h ed.  2012) .    

4 A st andar d i l l egal  act s excl usi on woul d negat e cover age 
f or  " bodi l y i nj ur y .  .  .  caused by v i ol at i on of  a penal  l aw or  
or di nance commi t t ed by or  wi t h knowl edge or  consent  of  t he 
i nsur ed. "   1 Susan J.  Mi l l er ,  Mi l l er ' s St andar d I nsur ance 
Pol i c i es Annot at ed 238. 3 ( For m HOEX)  ( 6t h ed.  2012) .    

5 The i nt ent i onal  act s excl us i on i n t he Gundr ums'  
homeowner ' s pol i cy,  whi ch was not  asser t ed as a cover age def ense 
her e,  pr ecl udes cover age f or  bodi l y i nj ur y " whi ch i s expect ed or  
i nt ended"  by an i nsur ed even i f  t he r esul t i ng bodi l y i nj ur y i s 
" of  a di f f er ent  k i nd,  qual i t y or  degr ee t han i ni t i al l y  expect ed 
or  i nt ended .  .  .  . "  
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r i ght  or  wr ong,  about  under age dr i nki ng par t i es or  t o det er mi ne 

whet her  Gundr um shoul d " escape r esponsi bi l i t y"  under  t hese 

f act s.   Maj or i t y op. ,  ¶80.   I t  i s  t hi s cour t ' s  r ol e t o i nt er pr et  

t he i nsur ance pol i cy——t he wr i t t en cont r act  ent er ed i nt o by t he 

par t i es.     

¶111 I  t ur n next  t o di scuss t he pr i mar y f l aws i n t he 

maj or i t y ' s opi ni on.   I t s anal ysi s:  ( a)  i gnor es t he need t o 

anal yze t he assaul t  as an " occur r ence, "  ( b)  devel ops a new 

obj ect i ve t est  t hat  conf l at es pr i nci pl es of  negl i gence wi t h t he 

anal ysi s r equi r ed t o i nt er pr et  an undef i ned wor d i n an i nsur ance 

pol i cy,  and ( c)  under mi nes t he wel l - est abl i shed pr emi se t hat  

i nt ent i onal  act s  const i t ut e an " occur r ence"  i f  t he i nj ur y i s 

unexpect ed or  uni nt ended.  

A 

¶112 The maj or i t y ' s publ i c pol i cy f ocus l eads i t  t o i gnor e 

t he assaul t  as an " occur r ence. "   Cont r ar y t o what  t he maj or i t y 

i mpl i es when i t  set s up a quest i on set t i ng f or t h t wo pot ent i al  

occur r ences,  whet her  an " occur r ence"  exi st s under  a set  of  

al l eged f act s i s not  an ei t her - or  pr oposi t i on r equi r i ng t he 
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cour t  t o choose bet ween Gundr um' s act s and t he assaul t . 6   An 

" occur r ence"  i n t hi s case i s eas i l y i dent i f i ed.   As t he cour t  of  

appeal s unani mousl y r ecogni zed,  t he assaul t  i t sel f  i s  t he 

cor r ect  f ocus of  t he " occur r ence"  when vi ewed f r om t he 

st andpoi nt  of  Gundr um.   Schi nner  v.  Gundr um,  2012 WI  App 31,  

¶22,  340 Wi s.  2d 195,  811 N. W. 2d 431.  

¶113 Our  pr i or  pr ecedent  r ecogni zes t hat  an i nt ent i onal  

assaul t  by a t hi r d par t y can const i t ut e an " occur r ence. "   I n 

Est at e of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  311 

Wi s.  2d 548,  751 N. W. 2d 845,  t hi s cour t  was cal l ed upon t o 

det er mi ne whet her  an i nt ent i onal  assaul t  by an i nsur ed was an 

" occur r ence, "  def i ned as an " acci dent . "   Al t hough t he cour t  

det er mi ned t hat  t he assaul t  was not  an " occur r ence, "  Est at e of  

                                                 
6 Cour t s ar e t o exami ne t he f act ual  c i r cumst ances al l eged i n 

t he compl ai nt  t o det er mi ne whet her  an " occur r ence"  exi st s.   See,  
e. g. ,  Doyl e v.  Engel ke,  219 Wi s.  2d 277,  284- 285,  580 N. W. 2d 245 
( 1998) ( " An i nsur er  has a dut y t o def end a sui t  wher e t he 
compl ai nt  al l eges f act s whi ch,  i f  pr oven at  t r i al ,  woul d gi ve 
r i se t o t he i nsur er ' s l i abi l i t y  under  t he t er ms of  t he 
pol i cy. " ) ;  Smi t h v.  Kat z,  226 Wi s.  2d 798,  807,  595 N. W. 2d 345 
( 1999)  ( " The i nsur er ' s dut y ar i ses when t he al l egat i ons i n t he 
compl ai nt  coi nci de wi t h t he cover age pr ovi ded by t he pol i cy. " ) ;  
Uni t ed Co- op v.  Fr ont i er  FS Co- op. ,  2007 WI  App 197,  ¶15,  304 
Wi s.  2d 750,  738 N. W. 2d 578 ( cour t s ar e t o l ook t o whet her  " some 
al l eged event "  was an " occur r ence" ) ;  Gl endenni ng' s Li mest one & 
Ready- Mi x Co. ,  I nc.  v.  Rei mer  ( Gl endenni ng' s) ,  2006 WI  App 161,  
¶37,  295 Wi s.  2d 556,  721 N. W. 2d 704 ( " we ar e t o l ook at  t he 
f act ual  c i r cumst ances of  t he c l ai m t o deci de whet her  t her e i s an 
' occur r ence'  under  t he pol i cy .  .  .  . " ) ;  1325 Nor t h Van Bur en,  
LLC v.  T- 3 Gr oup,  Lt d. ,  2006 WI  94,  ¶58,  293 Wi s.  2d 410,  716 
N. W. 2d 822 ( " We have r epeat edl y r ej ect ed t he ar gument  t hat  
i nsur ance cover age i s dependent  upon t he t heor y of  l i abi l i t y . " ) .   
The al l egat i ons ar e t o be l i ber al l y const r ued i n f avor  of  
cover age.   Gl endenni ng' s,  295 Wi s.  2d 556,  ¶41.    
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Sust ache i s di st i ngui shabl e because t he i nsur ed i n t hat  case was 

t he assai l ant  and i nt ent i onal l y caused t he damage.   I d. ,  ¶31.     

¶114 Fur t her  cont ext  i s  f ound i n t he anal ysi s of  t hi s cour t  

i n St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  86,  311 

Wi s.  2d 492,  753 N. W. 2d 448.   The St uar t  cour t  obser ved t hat  

cour t s must  " f ocus on t he i nci dent  or  i nj ur y t hat  gi ves r i se t o 

t he c l ai m,  not  t he pl ai nt i f f ' s  t heor y of  l i abi l i t y . "   I d. ,  ¶36 

( quot i ng Ber g v.  Schul t z,  190 Wi s.  2d 170,  177,  526 N. W. 2d 781 

( Ct .  App.  1994) ) . 7  I n t hi s case,  t he assaul t  i s  an i nci dent  t hat  

gave r i se t o t he c l ai ms at  i ssue.    

¶115 The above cases counsel  t hat  when vi ewed f r om 

Gundr um' s st andpoi nt ,  t he " occur r ence"  i s t he assaul t  on 

Schi nner .   Couch on I nsur ance f ur t her  suppor t s t hat  t he assaul t  

i n t hi s case i s  an " occur r ence"  under  t he pol i cy.   I t  expl ai ns 

t hat  when t he i nsur ed i s not  an assai l ant  i n a c l ai m i nvol v i ng 

an assaul t ,  t he assaul t  can const i t ut e an " occur r ence"  when 

vi ewed f r om t he st andpoi nt  of  t he i nsur ed:  

I f  t he i nsur ed i s al so t he assai l ant ,  t he r esul t  i s  
t hat  t her e i s no cover age f or  t he assaul t .  .  .  .  
However ,  wher e t he i nsur ed i s not  t he assai l ant  but  i s 
i nst ead l i abl e based upon vi car i ous l i abi l i t y ,  
negl i gent  super vi s i on,  or  some ot her  negl i gence 

                                                 
7 Most  r ecent l y,  t he cour t  of  appeal s i n Henshue Const . ,  

I nc.  v.  Ter r a Engi neer i ng & Const .  Cor p. ,  s l i p op. ,  no.  
2012AP1038 ( Ct .  App.  May 9,  2013)  anal yzed whet her  f l ood damage 
caused by t he i nsur ed " del i ber at el y"  cut t i ng i nt o a st or m sewer  
pi pe wi t hout  pr ovi di ng means f or  st or m wat er  di ver si on was an 
" occur r ence. "   The Henshue Const . ,  I nc.  cour t  caut i oned t hat  
" t he cor r ect  ' occur r ence'  quest i on i s whet her  t he event  t hat  
caused t he damage,  t hat  i s ,  t he f l oodi ng event  r esul t i ng f r om 
[ t he i nsur ed' s]  f ai l ur e t o di ver t  st or m wat er ,  was an acci dent . "   
I d. ,  ¶¶60- 61.   Thus,  t he f l oodi ng event  was an " occur r ence. "   
I d. ,  ¶62.  
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t heor y,  t he assaul t  may const i t ut e an acci dent  or  
occur r ence,  at  l east  f r om t he st andpoi nt  of  t he 
i nsur ed.  

Lee R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance § 127: 21 ( 3d 

ed.  2012) .  

¶116 The maj or i t y f ai l s  t o expl ai n why t he assaul t  i s  not  

an " occur r ence"  when vi ewed f r om t he st andpoi nt  of  t he i nsur ed.   

I nst ead of  anal yzi ng t he assaul t  as t he " occur r ence, "  i t  i s  

s i mpl y i gnor ed.  

B 

¶117 Fur t her mor e,  t he maj or i t y devel ops a t est  t hat  

conf l at es a di scussi on of  negl i gence pr i nci pl es wi t h t he 

anal ysi s r equi r ed t o i nt er pr et  t he undef i ned wor d,  " acci dent , "  

i n an i nsur ance pol i cy.   I n devel opi ng t hat  t est ,  i t  i nt r oduces 

concept s t hat  ar e super f i c i al l y  compel l i ng,  but  whi ch r eal l y do 

not ,  or  shoul d not ,  dr i ve i t s anal ysi s.  

¶118 The maj or i t y appear s t o anal yze t hi s case wi t h an 

obj ect i ve t est  i n mi nd,  l ooki ng at  whet her  t he r esul t i ng i nj ur y 

or  damage was r easonabl y f or eseeabl e t o a r easonabl e per son.   

That  anal ysi s i s i r r el evant .   As t he maj or i t y r ecogni zed at  t he 

out set ,  t he quest i on t o ask i s:  " Di d t hi s i nsur ed expect  or  

i nt end t he i nj ur y or  pr oper t y damage?"  

¶119 When appl y i ng t he wr ong t est ,  t he maj or i t y t akes 

Gundr um t o t ask f or  f ai l i ng t o f or esee a f i ght .   I t  appear s t o 

concl ude t hat  a f ai l ur e t o ant i c i pat e or  f or esee a f or eseeabl e 

r i sk of  har m i s not  an " acci dent . "   Maj or i t y op. ,  ¶71.   Yet ,  

i nj ur y or  damage t hat  shoul d have been ant i c i pat ed or  f or eseen 
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but  was not  i s t he ver y essence of  negl i gence. 8  Such a t est  

conf l at es negl i gence pr i nci pl es wi t h t he concept  of  what  

const i t ut es an " acci dent "  when i nt er pr et i ng t hi s i nsur ance 

pol i cy.  

¶120 Negl i gence i s def i ned as when " t he per son,  wi t hout  

i nt endi ng t o do har m,  does somet hi ng .  .  .  t hat  a r easonabl e 

per son woul d r ecogni ze as cr eat i ng an unr easonabl e r i sk of  

i nj ur y or  damage t o a per son or  pr oper t y. "   Wi s.  JI - Ci v i l  1005 

( 2013) .   I n concl udi ng t hat  f ai l ur e t o ant i c i pat e or  f or esee 

har m her e i s not  an " acci dent , "  t he maj or i t y i s r eal l y decl ar i ng 

t hat  because negl i gent  behavi or  i s non- acci dent al ,  i t  i s  not  

cover ed by i nsur ance l i abi l i t y  pol i c i es.   That  makes no sense 

because t he ver y r eason peopl e buy l i abi l i t y  i nsur ance i s t o 

cover  t hem f or  t hei r  negl i gent  act s.        

¶121 I n cont r ast ,  when i nt er pr et i ng t he undef i ned wor d 

" acci dent "  i n a l i abi l i t y  i nsur ance pol i cy,  we of t en l ook t o 

pr ecedent  f or  gui dance.   Thi s cour t  has set  f or t h a def i ni t i on 

of  t he t er m " acc i dent " :  " ' [ a] n unexpect ed,  undesi r abl e event '  or  

' an unf or eseen i nci dent '  whi ch i s char act er i zed by a ' l ack of  

i nt ent i on. ' "   Doyl e v.  Engel ke,  219 Wi s.  2d 277,  289,  580 N. W. 2d 

245 ( 1998) .   The def i ni t i on of  an " acci dent "  by i t s nat ur e 

                                                 
8 Ci r i l l o v.  Ci t y of  Mi l waukee,  34 Wi s.  2d 705,  711,  150 

N. W. 2d 460 ( 1967)  ( t her e i s  no necessi t y  i n est abl i shi ng 
negl i gence t hat  t he act ual  har m was f or eseen) ;  see al so Behr endt  
v.  Gul f  Under wr i t er s I ns.  Co. ,  2009 WI  71,  ¶¶29- 31,  318 Wi s.  2d 
622,  768 N. W. 2d 568 ( di scussi ng f or eseeabi l i t y) ;  Rockwei t  v.  
Senecal ,  197 Wi s.  2d 409,  423,  541 N. W. 2d 742 ( 1995)  
( " Negl i gence i s  t o be det er mi ned by ascer t ai ni ng whet her  t he 
def endant ' s exer ci se of  car e f or eseeabl y cr eat ed an unr easonabl e 
r i sk of  har m t o ot her s. " ) .  
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encompasses f or eseeabl e event s t hat  wer e not  i n f act  f or eseen by 

t he i nsur ed.  

¶122 The Doyl e cour t  r ecogni zed t hat  most  negl i gence i s 

acci dent al  f or  t he pur poses of  i nt er pr et i ng an i nsur ance pol i cy,  

st at i ng t hat  l i abi l i t y  pol i c i es ar e " desi gned t o pr ot ect  an 

i nsur ed agai nst  l i abi l i t y  f or  negl i gent  act s r esul t i ng i n damage 

t o t hi r d- par t i es. "   I d.  at  290 ( c i t at i ons omi t t ed) .   I n shor t ,  

our  pr i or  pr ecedent  r ecogni zes t hat  we buy i nsur ance t o cover  us 

when we ar e negl i gent .  

¶123 The maj or i t y ' s f ocus on t he f act  t hat  Gundr um shoul d 

have ant i c i pat ed or  f or eseen t hat  " somet hi ng undesi r abl e"  mi ght  

occur  i s i nconsi st ent  wi t h t he def i ni t i on of  an " acci dent "  set  

f or t h i n Doyl e. 9   Maj or i t y op. ,  ¶71 ( emphasi s i n or i gi nal ) .   An 

" acci dent "  i s  an unf or eseen event  t hat  causes i nj ur y or  damage——

not  an unf or eseeabl e r i sk of  har m t hat  causes i nj ur y or  damage.   

¶124 To t he ext ent  t he maj or i t y opi ni on can be r ead t o 

st at e t hat  a r i sk of  har m t hat  shoul d have been ant i c i pat ed or  

f or eseen i s not  an " acci dent "  even when t he r i sk i n f act  i s 

unant i c i pat ed and unf or eseen,  i t  has r ender ed l i abi l i t y  cover age 

i l l usor y i n many ci r cumst ances.   Def i ni ng t he wor d " acci dent "  so 

nar r owl y " so gr eat l y r est r i ct s  t he i nsur er ' s  l i abi l i t y  as t o 

r ender  t he pol i cy val uel ess or  even meani ngl ess,  and deni es 

                                                 
9 The def i ni t i on of  an " acci dent "  set  f or t h i n Doyl e 

l i kewi se f ocuses on a f ai l ur e t o f or esee a speci f i c  har mf ul  
event  r at her  t han a f ai l ur e t o f or esee gener al  r i sk of  har m.   I t  
r equi r es an " unexpect ed .  .  .  event "  or  " unf or eseen i nci dent , "  
not  an unexpect ed or  unf or eseen r i sk of  an i nj ur i ous event  or  
i nci dent .   Doyl e v.  Engel ke,  219 Wi s.  2d 277,  289,  580 N. W. 2d 
245 ( 1998) .  
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cover age f or  what  i s t he pr edi cat e of  any l i kel y l i abi l i t y  

agai nst  t he i nsur ed. "   J.  P.  Ludi ngt on,  Li abi l i t y  I nsur ance:  

" Acci dent "  or  " Acci dent al "  as I ncl udi ng Loss Resul t i ng Fr om 

Or di nar y Negl i gence of  I nsur ed or  hi s Agent ,  7 A. L. R. 3d 1262,  

§ 2 ( 1966) .   

C 

¶125 Ul t i mat el y,  t he maj or i t y ' s anal ysi s under mi nes t he 

wel l - est abl i shed under st andi ng t hat  an i nt ent i onal  act  by an 

i nsur ed i s wi t hi n t he def i ni t i on of  an " occur r ence"  i f  t he 

i nj ur y or  damage i s unexpect ed and uni nt ended.   Mul t i pl e 

t r eat i ses di scussi ng gener al  pr i nci pl es of  i nsur ance l aw expl ai n 

t hat  an " occur r ence"  exi st s i f  t he i nj ur y  or  damage i s 

unexpect ed and uni nt ended.    

¶126 One t r eat i se pr ovi des t hat  t he " vast  maj or i t y of  

deci s i ons"  have hel d t hat  " i nt ent i onal  conduct  can const i t ut e an 

acci dent  i f  t he i nsur ed di d not  i nt end or  expect  t o cause 

i nj ur y. "   Al l an D.  Wi ndt ,  I nsur ance Cl ai ms & Di sput es:  

Repr esent at i on of  I nsur ance Compani es & I nsur eds,  § 11: 3 ( 2013) .   

I t  set s f or t h t he st r ai ght f or war d r ul e embr aced by t he " vast  

maj or i t y of  deci s i ons"  as f ol l ows:  

The cor r ect  anal ysi s i s as f ol l ows.   An " occur r ence"  
i s def i ned i n a t ypi cal  gener al  l i abi l i t y  pol i cy as an 
" acci dent . "   The wor d " acci dent "  must  be gi ven i t s 
or di nar y,  di ct i onar y def i ni t i on,  and t he or di nar y,  
di ct i onar y def i ni t i on of  " acci dent "  i s  a happeni ng 
t hat  occur s uni nt ent i onal l y.   Accor di ngl y,  damage t hat  
t he i nsur ed i nt ended——i ncl udi ng .  .  .  damage t hat  i s 
i nher ent  or  subst ant i al l y  cer t ai n t o r esul t ——i s not  
cover ed.   Damage t hat  t he i nsur ed di d not  i nt end i s 
cover ed .  .  .  .  I n f act  .  .  .  damage t hat  t he i nsur ed 
di d not  i nt end i s cover ed r egar dl ess of  whet her  t he 
i nsur ed' s act  was vol i t i onal .   A st andar d i nsur i ng 



No.   2011AP564. awb 

 

13 
 

agr eement  r equi r es onl y t hat  t he pr oper t y 
damage/ bodi l y i nj ur y have been caused by an 
occur r ence/ acci dent .   I t  i s  enough i f  t he 
damage/ i nj ur y " occur s uni nt ent i onal l y"  by r eason of  
somet hi ng t hat  t he i nsur ed has done.  

I d.   I n an admoni t i on t hat  shoul d gi ve t he maj or i t y pause,  i t  

f ur t her  st at es t hat  cour t s shoul d " [ k] eep i n mi nd"  t hat  " under  

st andar d pol i cy  l anguage,  t he " occur r ence"  i s  not  l i mi t ed t o 

act i ons t aken by t he i nsur ed,  but  i ncl udes any event  t hat  causes 

i nj ur y/ damage dur i ng t he pol i cy per i od. "   I d.    

¶127 Anot her  t r eat i se obser ves t hat  cour t s or di nar i l y  

exami ne " whet her  t he i nsur ed i nt ends or  expect s t he r esul t s of  

i t s  conduct ,  not  necessar i l y  whet her  t he i nsur ed i nt ends or  

expect s t he conduct  i t sel f ,  t o det er mi ne whet her  t her e i s an 

' occur r ence'  .  .  .  . "   1 New Appl eman Law of  Li abi l i t y  

I nsur ance,  § 1. 09[ 1]  ( 2d ed.  2012) .   Yet  anot her  st at es t hat  " i n 

or der  f or  a c l ai m t o be act i onabl e under  a l i abi l i t y  pol i cy,  t he 

i nsur ed' s negl i gence must  r esul t  i n an ' acci dent '  .  .  .  [ t ] he 

wor d ' acci dent '  i mpl i es a mi sf or t une wi t h concomi t ant  damage t o 

a v i ct i m,  and not  t he negl i gence whi ch event ual l y r esul t s i n 

t hat  mi sf or t une. "   Lee R.  Russ & Thomas F.  Segal l a,  Couch on 

I nsur ance § 126: 26 ( 3d ed.  2012) .   Many j ur i sdi ct i ons have 

accor di ngl y f ocused on whet her  t he i nj ur y or  damages wer e 

unexpect ed and uni nt ended.   See J. P.  Luddi ngt on,  Li abi l i t y  

I nsur ance:  " Acci dent "  or  " Acci dent al "  as I ncl udi ng Loss 

Resul t i ng Fr om Or di nar y Negl i gence of  I nsur ed or  hi s Agent ,  7 

A. L. R. 3d 1262 ( 1966) .  

¶128 Thi s cour t  has l ong adher ed t o t he pr i nci pl e t hat  

i nsur ance pol i c i es ar e t o be i nt er pr et ed as under st ood by a 
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r easonabl e per son i n t he posi t i on of  t he i nsur ed.   Fr ost  v.  

Whi t beck,  2002 WI  129,  ¶20,  257 Wi s.  2d 80,  654 N. W. 2d 225.   A 

r easonabl e per son i n t he posi t i on of  t he i nsur ed under st ands t he 

wor d " acci dent "  t o encompass unexpect ed and uni nt ended i nj ur i es 

or  damages.   See Doyl e,  219 Wi s.  2d 277,  289 ( ascr i bi ng t he 

" common,  ever yday meani ng"  t o t he wor d " acci dent " ) .    

  ¶129 The maj or i t y ' s anal ysi s not  onl y appear s t o 

r equi r e unexpect ed and uni nt ended i nj ur y or  damage,  but  al so 

t hat  t he act s  of  t he i nsur ed non- assai l ant  must  be 

uni nt ent i onal .   Maj or i t y op. ,  ¶68.   Such a r equi r ement  appear s 

t o el i mi nat e cover age anyt i me an i nsur ed act s wi t h i nt ent i on,  

r egar dl ess of  whet her  t he i nj ur y or  damage i s  unexpect ed and 

uni nt ended. 10   

                                                 
10 The maj or i t y ' s c i t at i on t o Fr ankenmut h Mut .  I ns.  Co.  v.  

Mast er s ( Mast er s) ,  595 N. W. 2d 832 ( Mi ch.  1999)  af f or ds i t  no 
assi st ance f or  t wo r easons.   Fi r st ,  t he f act s of  t hat  ar son case 
ar e di f f er ent  f r om t hose i n t hi s case.   I n Mast er s,  t he i nsur ed 
and hi s son i nt ent i onal l y set  f i r e t o t hei r  own cl ot hi ng st or e 
so as t o dest r oy i nvent or y and col l ect  t he i nsur ance pr oceeds.   
I d.  at  835.   Her e,  Gundr um i s not  a par t i c i pant  i n anyt hi ng 
si mi l ar  t o an i nsur ance scam.   The maj or i t y er r s i n maki ng such 
a compar i son.  
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 ¶130 I n det er mi ni ng t hat  t her e i s  no cover age under  t he 

i nsur ance pol i cy,  t he maj or i t y f ai l s  t o appl y i t s hol di ng t hat  

t he det er mi nat i on of  what  const i t ut es an " occur r ence"  i s t o be 

anal yzed f r om t he st andpoi nt  of  t he i nsur ed.   I nst ead i t  s i mpl y 

i gnor es t he assaul t  as an " occur r ence, "  devel ops an obj ect i ve 

t est  t hat  conf l at es a di scussi on of  negl i gence pr i nci pl es wi t h 

t he anal ysi s r equi r ed t o i nt er pr et  an undef i ned wor d i n an 

i nsur ance pol i cy,  and under mi nes t he wel l - est abl i shed 

under st andi ng t hat  an i nt ent i onal  act  by an i nsur ed i s wi t hi n 

t he def i ni t i on of  an " occur r ence"  i f  t he i nj ur y or  damage i s 

unexpect ed and uni nt ended.   By f ai l i ng t o appl y i t s hol di ng,  t he 

maj or i t y i s l ed ast r ay.    

I I I  

                                                                                                                                                             
Second,  t he maj or i t y does not  capt ur e t he Mast er s cour t ' s  

compl et e anal ysi s.   I t  r easoned t hat  " [ o] f  cour se,  ' an i nsur ed 
need not  act  uni nt ent i onal l y '  i n or der  f or  t he act  t o const i t ut e 
an ' acci dent '  and t her ef or e an ' occur r ence. ' "   I d.  at  838- 39.   
To i l l ust r at e i t s anal yt i cal  f r amewor k,  i t  gave an exampl e of  a 
f i r e t hat  was st ar t ed by a f aul t y el ect r i c cor d on a cof f eemaker  
owned by t he i nsur ed.   I d.  at  839 ( quot at i on omi t t ed) .   I t  
st at ed t hat  " t her e i s no doubt  t hat  [ t he i nsur ed]  pur posel y 
pl ugged i n t he cof f eemaker  and t ur ned on t he swi t ch, "  and act ed 
" i nt ent i onal l y. "   I d.  ( quot at i on omi t t ed. )   Never t hel ess,  " [ t ] he 
f i r e r emai ns an acci dent  and t he act  const i t ut es an 
occur r ence .  .  .  because at  t he t i me of  t he i nsur ed' s pur posef ul  
act  he had no i nt ent  t o cause har m.   The act  of  pl uggi ng i n t he 
cof f eepot  i s not  a suf f i c i ent l y di r ect  cause of  t he har m,  and 
t he f i r e i n t hi s exampl e i s an acci dent . "   I d.  ( quot at i on 
omi t t ed. )    

Thus,  Mast er s not  onl y does not  hel p t he maj or i t y,  i t  
under mi nes t he anal ysi s.   Mast er s counsel s i n f avor  of  f i ndi ng 
an " occur r ence"  i n t hi s case.   Gundr um i s not  l i ke t he i nsur ed 
t hat  i nt ent i onal l y set  a f i r e hopi ng t o cause damage and t her eby 
col l ect  i nsur ance pr oceeds.   I nst ead he i s l i ke t he i nsur ed who 
pl ugged i n a f aul t y cof f eepot ——he had no i nt ent  t o cause har m,  
and t he assaul t  i s  an acci dent  f r om hi s st andpoi nt .   I d.      
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¶131 Even t hough t he maj or i t y ' s cover age anal ysi s shoul d 

end wi t h i t s det er mi nat i on t hat  t her e i s no cover age,  i t  

never t hel ess pr oceeds t o anal yze whet her  cover age shoul d be 

deni ed because of  an excl usi on f or  bodi l y i nj ur y or  pr oper t y 

damage l i abi l i t y  " ar i s i ng out  of  a pr emi ses"  t hat  i s  not  an 

i nsur ed l ocat i on.   Maj or i t y op. ,  ¶¶82,  83.   The maj or i t y 

concl udes f or  t he second t i me t hat  t her e i s no cover age.      

¶132 I n cont r ast  t o t he maj or i t y,  I  appl y t he t r i ed and 

t r ue pr i nci pl es of  cover age exami nat i on and concl ude t hat  

cover age i s not  excl uded by t he non- i nsur ed l ocat i on excl usi on.   

I  l ook f i r st  t o det er mi ne whet her  t her e i s a gr ant  of  cover age.   

Est at e of  Sust ache,  311 Wi s.  2d 548,  ¶22.   I f  t her e i s a gr ant  

of  cover age under  t he f act s al l eged,  I  must  det er mi ne whet her  an 

excl usi on appl i es.   I d. ,  ¶23.   I f  an excl usi on appl i es,  I  t hen 

must  det er mi ne whet her  an except i on t o t he excl usi on r ei nst at es 

cover age.   See i d.      

¶133 The Gundr ums'  homeowner ' s pol i cy pr ovi des cover age f or  

" bodi l y i nj ur y"  or  " pr oper t y damage"  t hat  i s " caused by an 

' occur r ence. ' "   I t  pr ovi des a basi c gr ant  of  cover age i n whi ch 

t he i nsur er  agr eed t o pay al l  sums t hat  Gundr um i s l egal l y 

obl i gat ed t o pay as damages because of  bodi l y i nj ur y or  pr oper t y 

damage caused by an " occur r ence" :   

I f  a c l ai m i s made or  a sui t  i s  br ought  agai nst  an 
" i nsur ed"  f or  damages because of  " bodi l y i nj ur y"  or  
" pr oper t y damage"  caused by an " occur r ence"  t o whi ch 
t hi s cover age appl i es .  .  .  .  

¶134 An " occur r ence"  i s def i ned as " an acci dent ,  i ncl udi ng 

cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he same 

gener al  har mf ul  condi t i ons, "  but  t he wor d " acci dent "  i s  not  
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def i ned i n t he pol i cy.   Thi s basi c gr ant  of  cover age i s 

subst ant i al l y  s i mi l ar  t o count l ess st andar di zed " occur r ence" -

based l i abi l i t y  i nsur ance pol i c i es t hat  ar e pur chased by 

i ndi v i dual s and busi nesses t hr oughout  t he st at e.   See 1 New 

Appl eman Law of  Li abi l i t y  I nsur ance,  § 1. 07[ 2]  ( 2d ed.  2012) .  

¶135 I n or der  t o f al l  wi t hi n t he gr ant  of  cover age,  t he 

Second Amended Compl ai nt  must  al l ege f act s showi ng t hat  

Schi nner ' s bodi l y i nj ur y was caused by an " occur r ence, "  whi ch i s 

def i ned as an " acci dent . "   For  t he r easons di scussed above,  I  

concl ude t hat  t he assaul t  was an " occur r ence"  when vi ewed f r om 

Gundr um' s st andpoi nt .   Because t he assaul t  was an " occur r ence, "  

t he al l egat i ons i n t he Second Amended Compl ai nt  f al l  wi t hi n t he 

pol i cy ' s gr ant  of  cover age.  

¶136 Havi ng det er mi ned t hat  t he assaul t  i s  an " occur r ence, "  

t he next  st ep i s t o det er mi ne whet her  an excl usi on appl i es.   

Est at e of  Sust ache,  311 Wi s.  2d 548,  ¶23.   The onl y excl usi on 

ar gued t o appl y i n t hi s case i s a non- i nsur ed l ocat i on 

excl usi on,  whi ch excl udes bodi l y i nj ur y " ar i s i ng out  of  a 

pr emi ses"  t hat  i s  not  an " i nsur ed l ocat i on. " 11  An " i nsur ed 

l ocat i on"  i s def i ned i n par t  as " [ t ] he r esi dence pr emi ses, "  t he 

" par t  of  ot her  pr emi ses,  ot her  st r uct ur es and gr ounds used by 

you as a r esi dence, "  and any pr emi ses used by t he i nsur ed " i n 

connect i on"  wi t h t he pr emi ses descr i bed i n t he pol i cy.   

¶137 The cour t  of  appeal s i n Newhouse v.  Ladi g,  I nc. ,  145 

Wi s.  2d 236,  426 N. W. 2d 88 ( Ct .  App.  1988)  addr essed t he same 

                                                 
11 Ther e i s no l i quor  l i abi l i t y  excl usi on i n t he Gundr ums'  

pol i cy.   Li kewi se,  no one ar gues t hat  an excl usi on pr ecl udi ng 
cover age f or  i nt ent i onal  act s appl i es.    
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i ssue bef or e t hi s cour t  t oday——what  i s t he meani ng of  t he phr ase 

" ar i s i ng out  of  a .  .  .  pr emi ses. "   I t s anal ysi s i s i nst r uct i ve 

i n eval uat i ng whet her  t he non- i nsur ed l ocat i on excl usi on appl i es 

i n t hi s case.   

¶138 Under  t he i nt er pr et at i on adopt ed i n Newhouse,  t he non-

i nsur ed l ocat i on excl usi on appl i es t o bodi l y i nj ur i es " r el at ed 

t o condi t i ons of  t he pr emi ses on whi ch an acci dent  or  occur r ence 

t akes pl ace. "   I d.  at  239.   I t  does not ,  however ,  appl y t o 

" i nsur eds'  t or t i ous act s occur r i ng on uni nsur ed l ands. "   I d.   

The ul t i mat e t est  f or  whet her  t her e was bodi l y i nj ur y or  

pr oper t y damage " ar i s i ng out  of  a .  .  .  pr emi ses"  i s " whet her  

t her e i s some cor r el at i on bet ween t he negl i gence gi v i ng r i se t o 

l i abi l i t y  and a condi t i on of  t he pr emi ses. " 12  I d.  at  240.   

¶139 Thus,  under  Newhouse,  t he f act s al l eged must  i ndi cat e 

t hat  t her e was some cor r el at i on bet ween Gundr um' s negl i gence 

gi v i ng r i se t o l i abi l i t y  and a condi t i on of  t he pr emi ses on 

whi ch t he assaul t  occur r ed.   Her e,  however ,  no condi t i on of  t he 

shed i t sel f  or  t he sur r oundi ng pr emi ses i s al l eged t o cor r el at e 

wi t h Gundr um' s al l eged negl i gence.   The onl y ar guabl e 

cor r el at i on bet ween Gundr um' s al l eged negl i gence and t he shed i s 

t hat  Gundr um' s al l eged negl i gence occur r ed at  an under age 

                                                 
12 I n i nt er pr et i ng a non- i nsur ed l ocat i on excl usi on,  t he 

Newhouse cour t  r el i ed upon Wi sconsi n' s " pol i cy of  st r i ct l y 
i nt er pr et i ng excl usi onar y c l auses. "   145 Wi s.  2d at  242.   I t  
obser ved t hat  " i f  t he [ i nsur ance]  company had i nt ended t o 
geogr aphi cal l y l i mi t  cover age f or  t or t i ous per sonal  conduct ,  ' i t  
coul d s i mpl y have pr ovi ded t hat  t he excl usi on r an t o an acci dent  
' occur r i ng on'  ot her  owned pr emi ses. ' "   I d.  ( quot at i on omi t t ed) .  
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dr i nki ng par t y host ed by Gundr um on t he pr emi ses wher e t he shed 

was l ocat ed.    

¶140 Such a t enuous connect i on t o t he pr emi ses i s not  

enough t o f al l  wi t hi n t he non- i nsur ed l ocat i on excl usi on.   The 

Newhouse cour t  soundl y r ej ect ed t he ar gument  t hat  t or t i ous act s 

occur r i ng on a non- i nsur ed pr emi ses ar e excl uded f r om cover age:  

I t  makes no di f f er ence whet her  t he i nsur ed owns t he 
pr emi ses on whi ch hi s t or t i ous act  t akes pl ace.   Under  
t he pol i cy ' s t er ms,  t her e i s f l oat i ng cover age f or  t he 
i nsur ed' s t or t i ous per sonal  act s wher ever  he mi ght  be.   
The di sposi t i ve i ssue i s t her ef or e whet her  t her e i s 
some cor r el at i on bet ween t he negl i gence gi v i ng r i se t o 
l i abi l i t y  and a condi t i on of  t he pr emi ses.    

I d.  at  240.   Li ke Newhouse,  i t  makes no di f f er ence her e t hat  t he 

al l eged t or t i ous act s mer el y occur r ed on a non- i nsur ed pr emi ses.   

The excl usi on i s t her ef or e i nappl i cabl e and no anal ysi s of  any 

except i ons t o t he excl usi on i s r equi r ed.   Est at e of  Sust ache,  

311 Wi s.  2d 548,  ¶23.  

 ¶141 Because f act s al l eged i n t he Second Amended Compl ai nt  

f al l  wi t hi n t he pol i cy ' s gr ant  of  cover age and because cover age 

i s not  excl uded by t he non- i nsur ed l ocat i on excl usi on,  I  

concl ude t hat  t he homeowner ' s pol i cy pr ovi des cover age i n t hi s  

case.   Accor di ngl y,  I  r espect f ul l y di ssent .    

 ¶142 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  I  am al so aut hor i zed t o st at e 

t hat  JUSTI CE N.  PATRI CK CROOKS j oi ns Par t  I I  of  t hi s di ssent .    
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