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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.  Affirmed. 

 

¶1 N.  PATRI CK CROOKS,  J.    We r evi ew a publ i shed cour t  of  

appeal s deci s i on1 i nvol v i ng a di sput e over  t he amount  of  money 

due t o a shar ehol der  f or  hi s shar es i n Si del i ne Sof t war e,  I nc.  

( Si del i ne) ,  a company t hat  ser ves t he f ant asy f oot bal l  l eague 

mar ket  wi t h an onl i ne l eague- management  pr ogr am.   Because we 

agr ee t hat  t he bal anci ng of  t he equi t i es r equi r ed i n a speci f i c  

per f or mance cl ai m di d not  occur  and summar y j udgment  was 

                                                 
1 Bei del  v.  Si del i ne Sof t war e,  I nc. ,  2012 WI  App 36,  340 

Wi s.  2d 433,  811 N. W. 2d 856.  
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i mpr oper l y gr ant ed,  we af f i r m t he cour t  of  appeal s '  deci s i on t o 

r ever se and r emand f or  t he c i r cui t  cour t  t o eval uat e t he c l ai m 

under  t he pr i nci pl es gover ni ng speci f i c  per f or mance,  det er mi ni ng 

1)  whet her  speci f i c  per f or mance i s avai l abl e as a r emedy,  2)  

whet her  t her e was a subst ant i al  enough br each t o war r ant  

speci f i c  per f or mance,  3)  whet her  t he equi t i es l i e on t he 

pl ai nt i f f ' s  or  def endant ' s s i de,  and 4)  whet her  anyt hi ng woul d 

make an or der  of  speci f i c  per f or mance unf ai r ,  unr easonabl e or  

i mpossi bl e.    

¶2 The mi nor i t y shar ehol der ,  Chr i st opher  Bei del ,  sought  

speci f i c  per f or mance of  t he St ock Repur chase Agr eement 2  t hat  he 

and Mi chael  Hal l ,  t he maj or i t y shar ehol der ,  had si gned.   

Bei del ' s c l ai m r est s on t wo pr ovi s i ons of  t he Agr eement .   One 

pr ovi s i on set s a st i pul at ed pr i ce per  shar e t hat  i s i n ef f ect  

f or  t wo year s;  i f  t hat  pr i ce expi r es wi t hout  a new st i pul at i on,  

t he shar e val ue i s t o be det er mi ned by an appr ai ser  sel ect ed by 

Si del i ne.   The ot her  pr ovi s i on gi ves a shar ehol der  whose 

empl oyment  i s t er mi nat ed wi t hout  cause whi l e a st i pul at ed pr i ce 

i s i n ef f ect  t he r i ght  t o exer ci se a put  opt i on3 t o sel l  hi s  
                                                 

2 I n t he Agr eement ,  t he par t i es st i pul at ed t hat  " [ i ] f  a 
cont r over sy ar i ses concer ni ng t he r i ght  or  obl i gat i on t o 
pur chase or  sel l  any of  t he shar es of  St ock,  such r i ght  or  
obl i gat i on shal l  be enf or ceabl e i n a cour t  of  equi t y by a decr ee 
of  speci f i c  per f or mance. "   " When a cont r act  speci f i es r emedi es 
avai l abl e f or  br each of  cont r act ,  t he i nt ent i on of  t he par t i es 
gener al l y gover ns. "   Ash Par k,  LLC v.  Al exander  & Bi shop,  Lt d. ,  
2010 WI  44,  ¶37,  324 Wi s.  2d 703,  783 N. W. 2d 294.  

3 A put  opt i on i s " [ a] n opt i on t o sel l  somet hi ng ( esp.  
secur i t i es)  at  a f i xed pr i ce even i f  t he mar ket  decl i nes;  t he 
r i ght  t o r equi r e anot her  t o buy. "  Bl ack' s Law Di ct i onar y 1121 
( 7t h ed.  1999) .  
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shar es at  t he st i pul at ed pr i ce.   The di sput e:  Si del i ne t hi nks i t  

must  pay onl y t he appr ai sed val ue f or  Bei del ' s shar es,  and 

Bei del  t hi nks Si del i ne must  pay t he st i pul at ed shar e pr i ce,  

whi ch i s some si x t i mes mor e. 4  

¶3 Af t er  i t  became cl ear  t hat  Si del i ne was pl anni ng t o 

t er mi nat e hi m and was t r ansi t i oni ng hi s dut i es t o ot her s whi l e 

del ayi ng t he t er mi nat i on unt i l  t he st i pul at ed pr i ce expi r ed,  

Bei del  gave wr i t t en not i ce t hat  he was exer ci s i ng hi s put  opt i on 

and demandi ng t hat  2, 490 of  hi s shar es be pur chased at  t he 

st i pul at ed pr i ce of  $1, 600 per  shar e,  whi ch had not  yet  expi r ed.   

When Si del i ne r ef used t o pur chase Bei del ' s shar es,  Bei del  

br ought  a c l ai m f or  speci f i c  per f or mance,  seeki ng t o have t he 

cour t  or der  Si del i ne t o pur chase t he shar es at  t he st i pul at ed 

pr i ce,  f or  a t ot al  of  near l y f our  mi l l i on dol l ar s.  

¶4 At  t he hear t  of  t he equi t abl e c l ai m t hi s case pr esent s 

i s t he quest i on of  whet her  i t  was f ai r  f or  Si del i ne t o t i me a 

pl anned t er mi nat i on wi t hout  cause t o avoi d payi ng Bei del  $1, 600 

per  shar e and i nst ead choose t o l et  t he st i pul at ed pr i ce expi r e 

bef or e t er mi nat i ng hi m so t hat  Si del i ne coul d i nst ead pay onl y 

t he f ai r  mar ket  val ue of  t he shar es.   Bei del  cont ends t hat  Hal l  

had expl i c i t l y  t ol d hi m i n 2008 Si del i ne woul d t er mi nat e Bei del  

as soon as t he st i pul at ed pur chase pr i ce expi r ed;  Bei del  

cont ends t hat  Si del i ne essent i al l y  t er mi nat ed hi m i n 2008,  

                                                 
4 The r ecor d does not  di scl ose t he pr eci se di f f er ence 

bet ween t he t wo pr i ces,  but  t her e i s evi dence t hat  t he 
di f f er ence i s subst ant i al ;  a pur chase of f er  made t o Si del i ne i n 
ear l y 2009 was f or  an amount  t hat  woul d have bought  out  t he 
shar ehol der s at  $260 per  shar e.   
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t r ansi t i oni ng hi s dut i es t o ot her s and unf ai r l y del ayi ng t he 

f or mal  t er mi nat i on sol el y t o avoi d payi ng t he st i pul at ed 

pur chase pr i ce t hen i n ef f ect .    

¶5 Si del i ne does not  di sput e t hat  t he del ay was due t o a 

desi r e t o avoi d t he st i pul at ed shar e pr i ce;  r at her ,  i t  asser t s 

t hat  i t  was f r ee t o t i me t he t er mi nat i on as i t  saw f i t .   Under  

Si del i ne' s i nt er pr et at i on of  t he cont r act ,  r ef usi ng t o pay 

Bei del  t he st i pul at ed shar e pr i ce was not  a br each of  t he 

Agr eement  because Bei del ' s opt i on t o sel l  t he shar es f or  t hat  

pr i ce was never  t r i gger ed:  no t er mi nat i on act ual l y occur r ed 

unt i l  Sept ember  17,  2009.   Si del i ne says Bei del  i s  t her ef or e 

ent i t l ed,  under  t he appl i cabl e pr ovi s i on of  t he Agr eement ,  onl y 

t o " t he f ai r  mar ket  val ue of  t he [ s] t ock as det er mi ned by an 

appr ai ser  sel ect ed by Si del i ne. "    

¶6 The cour t  of  appeal s deci s i on we r evi ew r ever sed a 

gr ant  of  summar y j udgment  f or  Si del i ne on t he gr ounds t hat  

" [ t ] he c i r cui t  cour t  di d not  .  .  .  consi der  t he bal anci ng of  

equi t i es r equi r ed i n a case wher e a par t y seeks speci f i c  

per f or mance of  a cont r act . "   Bei del  v.  Si del i ne Sof t war e,  I nc. ,  

2012 WI  App 36,  ¶16,  340 Wi s.  2d 433,  811 N. W. 2d 856.   The cour t  

of  appeal s consi der ed t he f act  t hat  Bei del  had sought  speci f i c  

per f or mance and f ocused on " t he speci al  i mpl i cat i ons of  t hat  

r equest  f or  r el i ef . "   I d. ,  ¶14.  The cour t  of  appeal s concl uded 

t hat  al t hough t he ci r cui t  cour t ' s  anal ysi s cor r ect l y di sposed of  

one aspect  of  Bei del ' s ar gument ,  " t her e i s mor e"  t o eval uat i ng a 

c l ai m seeki ng speci f i c  per f or mance.   I d. ,  ¶13.     
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¶7 The ci r cui t  cour t  had gr ant ed Si del i ne' s mot i on f or  

summar y j udgment  on t he cl ai m of  speci f i c  per f or mance,  basi ng 

i t s hol di ng on t he concl usi on t hat  t he c l ai m coul d not  r est  on 

an al l egat i on t hat  Si del i ne had const r uct i vel y t er mi nat ed Bei del  

because a r equi r ed el ement  of  const r uct i ve t er mi nat i on was 

undi sput edl y absent . 5  That  i s a cor r ect  st at ement  of  Wi sconsi n 

l aw concer ni ng t he t est  f or  const r uct i ve t er mi nat i on.   Thi s was 

not ,  however ,  a c l ai m f or  wr ongf ul  t er mi nat i on,  and,  as t he 

cour t  of  appeal s r i ght l y r ecogni zed,  t he c l ai m t hat  was made was 

never  pr oper l y addr essed.    

¶8 The r ecor d i ndi cat es,  t oo,  t hat  t he c i r cui t  cour t  

voi ced obser vat i ons t hat  woul d be r el evant  t o t he t ask of  

bal anci ng t he equi t i es.   As t he cour t  of  appeal s not ed,  t he 

c i r cui t  cour t  appear ed somewhat  r el uct ant  t o di smi ss Bei del ' s 

c l ai m on t hese f act s;  t he c i r cui t  cour t  st at ed t hat  " [ a]  st r ong 

ar gument  can be made t hat  t hi s scenar i o i s so st r ong [ t hat  i t  

r esembl es const r uct i ve t er mi nat i on] . "    

¶9 Besi des t hat ,  i t  i s  pot ent i al l y  r el evant  t o consi der  

t he c i r cui t  cour t ' s  di sposi t i on of  t wo ot her  count s t hat  wer e a 

par t  of  t hi s mul t i - count  l awsui t , 6 c l ai ms t hat  wer e agai nst  Hal l  

                                                 
5 At  sever al  poi nt s i n t he t r anscr i pt ,  t he c i r cui t  cour t  

appear s t o make r ef er ence t o equi t abl e consi der at i ons,  but  t he 
basi s f or  i t s  r ul i ng i s c l ear l y st at ed i n t er ms of  a 
const r uct i ve t er mi nat i on anal ysi s.      

6 The amended compl ai nt  i n t hi s case,  09CV5862,  l i s t s t hr ee 
cl ai ms,  char act er i zed as f ol l ows:  Count  I :  Speci f i c  Per f or mance 
( as t o Si del i ne Sof t war e,  I nc. ) ,  Count  I I :  Br each of  Fi duci ar y 
Dut y ( as t o Mi chael  C.  Hal l )  and Count  I I I :  Br each of  Fi duci ar y 
Dut y ( as t o Kevi n C.  Aust i n) .   
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and anot her  i ndi v i dual  and ar ose f r om t he same under l y i ng f act s.   

When t hose count s wer e bef or e t he c i r cui t  cour t  f or  summar y 

j udgment  di sposi t i on al ong wi t h t hi s one,  t he cour t  decl i ned t o 

gr ant  t he def endant s summar y j udgment  f or  a not abl e r eason:  i t  

f ound t hat  " t her e ar e quest i ons of  f act  wi t h r espect  t o 

[ whet her ]  t hey act [ ed]  i n good f ai t h"  and whet her  t hey wer e 

act i ng i n t he best  i nt er est  of  t he company or  wer e " out  t o get  

Mr .  Bei del . "   Those count s r emai ned af t er  t hi s count  was 

di smi ssed,  and t hey pr oceeded t o a j ur y t r i al  af t er  t hi s count  

was di smi ssed. 7  Whi l e t hi s appeal  does not  concer n t hose cl ai ms,  

t he mot i on hear i ng t r anscr i pt  i n whi ch t he ci r cui t  cour t  

addr essed al l  t hr ee count s c l ear l y r ef l ect s t he c i r cui t  cour t ' s  

concl usi on t hat  summar y j udgment  was pr ecl uded as t o Count s 2 

and 3 by genui ne i ssues of  mat er i al  f act  t hat  r el at ed t o good 

f ai t h among t he par t i es and t hei r  deal i ngs wi t h each ot her .   

Ther e i s no evi dence i n t he r ecor d t hat  t hose concer ns wer e 

addr essed i n t he cont ext  of  t he speci f i c  per f or mance cl ai m,  a 

c l ai m t hat  by def i ni t i on t ur ns on equi t abl e consi der at i ons.   

                                                 
7 Bei del  moved t he cour t  of  appeal s t o t ake j udi c i al  not i ce 

of  t he speci al  ver di ct  f or m f r om t he j ur y t r i al .   The cour t  of  
appeal s deni ed t he mot i on,  st at i ng t hat  " t he ver di ct  does not  
af f ect  ei t her  t he r esul t  of  t hi s appeal  or  t he anal ysi s of  t hi s 
opi ni on. "  Bei del ,  340 Wi s.  2d 433,  ¶16 n. 5.   Whi l e r ef er ence was 
made i n t he br i ef s t o t hi s ver di ct ,  we ar e l i mi t ed t o t he 
i nf or mat i on i n t he r ecor d,  whi ch i ncl udes t he summar y j udgment  
mot i on hear i ng t r anscr i pt  r ef er enced above but  not  t he j ur y 
ver di ct .   See Jenki ns v.  Sabour i n,  104 Wi s.  2d 309,  313,  311 
N. W. 2d 600 ( 1981)  ( mat er i al s t hat  ar e not  a par t  of  t he r ecor d 
cannot  be consi der ed) .  
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Such a c l ai m shoul d not  be di sposed of  on summar y j udgment  

wi t hout  addr essi ng t hem.    

¶10 Fur t her ,  as t he cour t  of  appeal s  obser ved,  " [ t ] he r ul e 

t hat  par t i es t o a cont r act  act  i n good f ai t h i s uni ver sal . " 8    

We have hel d t hat  " [ e] ver y cont r act  i mpl i es good f ai t h and f ai r  

deal i ng bet ween t he par t i es t o i t , "  and t hat  mer e " compl i ance i n 

f or m,  not  i n subst ance"  i s a br each of  " t he covenant  of  good 

f ai t h t hat  accompani es ever y cont r act . " 9      

¶11 We t her ef or e agr ee wi t h t he cour t  of  appeal s t hat  

summar y j udgment  was i mpr oper l y gr ant ed i n t hi s case wi t hout  t he 

r equi r ed bal anci ng of  t he equi t i es t hat  ar e due t o a speci f i c  

per f or mance cl ai m and wi t hout  a consi der at i on of  t he pot ent i al  

appl i cat i on of  t he covenant  of  good f ai t h and f ai r  deal i ng.   I n 

or der  t o make a pr i ma f aci e case t hat  Si del i ne was ent i t l ed t o 

summar y j udgment ,  i t s  mot i on woul d need t o show a def ense t hat  

woul d def eat  Bei del ' s c l ai m.  That  i s,  i t  must  successf ul l y 

at t ack t he r equi r ement s f or  obt ai ni ng speci f i c  per f or mance:   

-  t hat  speci f i c  per f or mance i s avai l abl e as a r emedy10;   

                                                 
8 Bei del ,  340 Wi s.  2d 433,  ¶15 ( c i t i ng Rest at ement  ( Second)  

of  Cont r act s § 205 ( 1981) ) .  

9 Chayka v.  Sant i ni ,  47 Wi s.  2d 102,  107 & n. 7,  176 N. W. 2d 
561 ( 1970) .  

10 Ash Par k,  324 Wi s.  2d 703,  ¶37 ( when a cont r act  speci f i es 
r emedi es avai l abl e f or  br each of  cont r act ,  t he i nt ent i on of  t he 
par t i es gener al l y gover ns) .  Ot her wi se " t he pr i mar y cr i t er i on f or  
t he avai l abi l i t y  of  speci f i c  per f or mance has been t he i nadequacy 
of  t he l egal  r emedy. "  12 Joseph M.  Per i l l o,  Cor bi n on Cont r act s 
§ 63. 1 ( r ev.  ed.  2012) .    
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-  t hat  t her e has been a subst ant i al  enough br each t o 

war r ant  speci f i c  per f or mance11;  and 

-  t hat  t he equi t i es l i e on [ t he pl ai nt i f f ' s ]  s i de, 12 and 

t hat  not hi ng woul d make an or der  of  speci f i c  per f or mance 

unf ai r ,  unr easonabl e or  i mpossi bl e. 13 

I n det er mi ni ng whet her  t he r equi r ement s f or  spec i f i c  per f or mance 

have been met  i n t hi s case,  i t  wi l l  be necessar y f or  t he cour t  

t o i nt er pr et  and appl y t he pr ovi s i ons of  t he St ock Repur chase 

Agr eement ,  wi t h speci al  r ef er ence t o Sect i on 6,  Ter mi nat i on of  

Empl oyment  wi t hout  Cause,  as wel l  as Sect i ons 8( b)  and ( c) ,  

whi ch r el at e t o val uat i on.   I n t hi s case t he anal ysi s 

necessar i l y  i nvol ves i nt er pr et i ng t he cont r act  and det er mi ni ng 

whet her  t he undef i ned t er m " t er mi nat i on"  i s ambi guous,  and i f  

so,  what  t he par t i es i nt ended t he t er m t o mean.   Ext r i nsi c 

evi dence may be needed i n or der  t o make t he det er mi nat i on of  t he 

par t i es '  i nt ent .  

¶12 Si del i ne' s mot i on f or  summar y j udgment  does not  set  

f or t h such a def ense,  and t her ef or e f ai l s  t o make a pr i ma f aci e 

                                                 
11 Hunt oon v.  Capozza,  57 Wi s.  2d 447,  452,  204 N. W. 2d 649 

( 1973) .    

12 Veni sek v.  Dr aski ,  35 Wi s.  2d 38,  51,  150 N. W. 2d 347 
( 1967) ;  Gauger t  v.  Duve,  2001 WI  83,  ¶46,  244 Wi s.  2d 691,  628 
N. W. 2d 861 ( descr i bi ng t he ci r cui t  cour t ' s  bal anci ng pr ocess i n 
t hat  case t hus:  " The ci r cui t  cour t  al so concl uded t hat  as 
bet ween t he [ pl ai nt i f f s]  and t he def endant s t he equi t i es wer e 
per haps equal  due t o t he uni queness of  t he pr oper t y and t he 
compet i ng i nt er est s at  st ake"  and expl ai ni ng t hat  t he c i r cui t  
cour t  had concl uded t hat  one par t y ' s f ai l ur e t o t ake st eps t o 
pr eser ve a r emedy t i pped t he scal es) .  

13 Gauger t ,  244 Wi s.  2d 691,  ¶47.  
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case. 14  Accor di ngl y,  we af f i r m t he cour t  of  appeal s and r emand 

f or  " t he c i r cui t  cour t ' s  det er mi nat i on wher e t he bul k of  t he 

equi t i es l i e,  i ncl udi ng an eval uat i on of  what  t he par t i es 

i nt ended when t hey agr eed t o t he st ock r e- pur chase agr eement ,  

and whet her  i t  shoul d gr ant  speci f i c  per f or mance as Bei del  

r equest ed. "   Bei del ,  340 Wi s.  2d 433,  ¶16.   A c i r cui t  cour t  may 

gr ant  summar y j udgment  t o a par t y on r emand as war r ant ed af t er  

t he equi t i es have been bal anced,  r ecogni z i ng t he i mpl i cat i ons of  

t he nat ur e of  a c l ai m f or  speci f i c  per f or mance and t he wel l -

est abl i shed obl i gat i on of  good f ai t h and f ai r  deal i ng. 15   

I .  BACKGROUND 

¶13 The case ar i ses i n t he cont ext  of  a det er i or at i ng 

r el at i onshi p bet ween a maj or i t y shar ehol der  and a mi nor i t y 

shar ehol der .   We br i ef l y set  f or t h a descr i pt i on of  t he par t i es,  

t hei r  r el at i onshi p and t he t er ms of  t he cont r act  at  t he cent er  

of  t hi s di sput e.    

¶14 Si del i ne began by sel l i ng a comput er  pr ogr am f or  

f ant asy f oot bal l  l eague management ;  i t  l at er  moved t o onl i ne 

                                                 
14 See Swat ek v.  Count y of  Dane,  192 Wi s.  2d 47,  61- 62,  531 

N. W. 2d 45 ( 1995)  ( descr i bi ng t he summar y j udgment  met hodol ogy of  
exami ni ng f i r st  whet her  a c l ai m has been st at ed,  t hen t ur ni ng t o 
whet her  a pr i ma f aci e case was made by t he movant ,  and i f  so,  
exami ni ng t he opposi ng par t y ' s mat er i al s) .  The val i di t y of  t he 
c l ai m i n t hi s case,  t he f i r st  st ep of  t he summar y j udgment  
anal ysi s,  i s  not  at  i ssue.  

15 Super  Val u St or es,  I nc.  v.  D- Mar t  Food St or es,  I nc. ,  146 
Wi s.  2d 568,  577,  431 N. W. 2d 721 ( Ct .  App.  1988)  ( Wi sconsi n l aw 
does r ecogni ze t hat  " [ e] ver y cont r act  i mpl i es good f ai t h and 
f ai r  deal i ng bet ween t he par t i es t o i t ,  and a dut y of  
cooper at i on on t he par t  of  bot h par t i es. " )  ( c i t at i on omi t t ed) .  
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pr oduct s f or  t hat  same pur pose.   I t  was i ncor por at ed i n 1998 by 

Hal l  and Bei del ,  who had been col l ege f r i ends.   Though t he 

di st r i but i on of  t he shar es changed over  t he year s,  Hal l  was f r om 

t he begi nni ng t he maj or i t y shar ehol der ,  and at  t he r el evant  

t i me,  Hal l  owned 2, 505 shar es ( s l i ght l y over  hal f )  and Bei del  

owned 2, 495 shar es.   I n t he cour se of  expandi ng t he busi ness,  

t he company pur chased i n 2001 a smal l  company t hat  had devel oped 

an onl i ne pr oduct .   I t s owner ,  Kevi n Aust i n,  possessed t he ki nd 

of  pr ogr ammi ng ski l l s  t hat  such onl i ne pr oduct s r equi r ed;  he was 

i ni t i al l y  engaged as a consul t ant  and ul t i mat el y was hi r ed and 

gr ant ed opt i ons t o pur chase out s t andi ng shar es of  t he company.   

Aust i n and Bei del  di d not  have a good r el at i onshi p;  t he 

det er i or at i on of  t hat  r el at i onshi p appear s t o have pl ayed a 

s i gni f i cant  r ol e i n Bei del ' s event ual  depar t ur e f r om t he 

company.    

¶15 I n 2004,  Bei del  and Hal l  s i gned a St ock Repur chase 

Agr eement  t hat  was i nt ended t o " pr ovi de a means of  assur i ng a 

mar ket  f or  t he sal e of  t hei r  St ock i n cer t ai n speci f i ed event s. "  

As r el evant  t o t hi s appeal ,  t he Agr eement  cont ai ned t he 

f ol l owi ng pr ovi s i ons.   I t  cont ai ned a st i pul at i on t hat  speci f i c  

per f or mance i s t he appr opr i at e r emedy f or  br each. 16  I t  cont ai ned 

a pr ovi s i on t hat  i f  a shar ehol der  ( t hat  i s ,  Hal l  or  Bei del )  wer e 

f i r ed wi t hout  cause,  Si del i ne woul d buy t hat  shar ehol der ’ s st ock 

                                                 
16 I n t he Agr eement ,  t he par t i es st i pul at ed t hat  " [ i ] f  a 

cont r over sy ar i ses concer ni ng t he r i ght  or  obl i gat i on t o 
pur chase or  sel l  any of  t he shar es of  St ock,  such r i ght  or  
obl i gat i on shal l  be enf or ceabl e i n a cour t  of  equi t y by a decr ee 
of  speci f i c  per f or mance. "  
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at  an agr eed pr i ce.   The cl ause,  sect i on 6 of  t he Agr eement ,  

r eads:  

Ter mi nat i on of  Empl oyment  Wi t hout  Cause;  Shar ehol der ' s 
Put  Opt i on.   Upon t he t er mi nat i on of  a Shar ehol der ' s 
empl oyment  wi t h Si del i ne wi t hout  cause ( as def i ned i n 
sect i on 7( b)  bel ow) ,  t he t er mi nat ed Shar ehol der  shal l  
have a cont i nui ng opt i on t o sel l  al l  or  any par t  of  
t he St ock owned by hi m,  and upon exer ci se of  such 
opt i on,  Si del i ne shal l  have t he obl i gat i on t o pur chase 
al l  of  Shar ehol der ' s St ock so el ect ed f or  sal e by such 
Shar ehol der ,  at  t he pr i ce and on t he t er ms pr ovi ded i n 
sect i ons 8 and 9 bel ow.   Pr ovi ded,  however ,  t hat  such 
pur chase and sal e shal l  be subj ect  t o t he r est r i ct i ons 
and l i mi t at i ons set  f or t h i n sect i on 11 her eof .   The 
t er mi nat ed Shar ehol der  shal l  exer ci se such opt i on by 
pr ovi di ng 30 day[ s ' ]  pr i or  wr i t t en not i ce t o Si del i ne 
of  hi s deci s i on t o sel l  hi s St ock.   

( Emphasi s added. )   The r ef er enced sect i ons r el evant  her e,  

sect i ons 8( b)  and 8( c) ,  pr ovi ded f or  a t wo- year  expi r at i on 

dat e and an al t er nat i ve val uat i on:   

I f  no r evi ew of  t he Pur chase Pr i ce i s under t aken,  t he 
Pur chase Pr i ce set  f or t h i n t he pr i or  year ( s)  shal l  
cont i nue i n ef f ect  unl ess a per i od of  24 mont hs 
expi r es f r om t he l ast  t i me i n whi ch t he Shar ehol der s 
and Si del i ne st i pul at ed a Pur chase Pr i ce.    

I f  t he Pur chase Pr i ce has not  been st i pul at ed wi t hi n 
t he 24 mont hs pr i or  t o a Pur chase Event ,  and a 
Pur chase Event  occur s,  t he Pur chase Pr i ce shal l  be t he 
f ai r  mar ket  val ue of  t he St ock as det er mi ned by an 
appr ai ser  sel ect ed by Si del i ne.    

¶16 Pur suant  t o t he Agr eement ,  Bei del  and Hal l  set  t he 

st ock pr i ce over  t he year s bet ween 2004 and 2007.   As t he cour t  

of  appeal s expl ai ned:   

The l ast  st i pul at ed pr i ce was agr eed t o i n a document  
s i gned by bot h Hal l  and Bei del ,  dat ed Mar ch 6,  2007.   
I t  pr ovi ded f or  a per - shar e val uat i on of  $1, 600,  and 
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t hus expi r ed t went y- f our  mont hs l at er  because Hal l  and 
Bei del  never  agr eed on a new val uat i on.   

Bei del ,  340 Wi s.  2d 433,  ¶4.  

¶17 Because t her e was no new agr eed- upon val uat i on,  t he 

pr i ce st i pul at ed t o on Mar ch 6,  2007,  was set  t o expi r e on Mar ch 

6,  2009.   I n Oct ober  2008,  Hal l  t ol d Bei del  of  hi s i nt ent i on t o  

t er mi nat e Bei del .   I n December  of  2008,  t he t wo met  t o di scuss 

t he t r ansi t i oni ng of  Bei del ' s dut i es pr i or  t o Apr i l  of  t he 

f ol l owi ng year .   Fol l owi ng t hat  meet i ng,  t he pr ocess of  

t r ansi t i oni ng dut i es seemed t o be under way i n Januar y of  2009.   

That  mont h anot her  company i nt er est ed i n pur chasi ng Si del i ne 

made an of f er  t o pur chase.   The of f er  cont ai ned an empl oyment  

agr eement  and st ock opt i ons f or  Hal l ,  but  none f or  Bei del .   On 

Januar y 20,  Bei del  submi t t ed wr i t t en not i ce t o Hal l  t hat  he was 

t her eby exer ci s i ng hi s put  opt i on under  t he Agr eement  wi t h 

r egar d t o 2, 490 shar es of  Si del i ne st ock.   The not i ce asser t ed 

t hat  he had al r eady been " st r i pped .  .  .  of  [ hi s]  j ob 

r esponsi bi l i t i es"  and hi s empl oyment  had " al r eady been 

t er mi nat ed by Si del i ne. "   He demanded t hat  Si del i ne pur chase t he 

st ock at  t he st i pul at ed pr i ce i n accor dance wi t h t he Agr eement .         

¶18 When Si del i ne r ef used,  Bei del  f i l ed a c l ai m agai nst  

Si del i ne f or  speci f i c  per f or mance. 17  Si del i ne moved f or  summar y 

j udgment .   Si del i ne c l ai med t hat  i t  was ent i t l ed t o summar y 

j udgment  because " Bei del  was mot i vat ed t o c l ai m he was 

const r uct i vel y di schar ged i n or der  t o i ncr ease hi s buy- out , "  

                                                 
17 He al so f i l ed r el at ed cl ai ms agai nst  Hal l  and Aust i n 

i ndi v i dual l y.  
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because " t her e was no t er mi nat i on of  Bei del  pr i or  t o Mar ch 6,  

2009, "  and because " Bei del  cannot  est abl i sh a s i ngl e el ement  of  

const r uct i ve di schar ge"  t o est abl i sh t hat  event s pr i or  t o Mar ch 

6,  2009,  const i t ut ed t er mi nat i on.   The summar y j udgment  mot i on 

descr i bed " Hal l ' s  r i ght  t o post pone t he t er mi nat i on,  i n or der  t o 

avoi d t he st i pul at ed pr i ce, "  as " a s i gni f i cant  cont r act  r i ght  

t hat  Hal l  and Si del i ne had under  t he Agr eement . "   I t  

acknowl edges t hat  Hal l  " was not  mot i vat ed t o coer ce Bei del  i nt o 

r esi gni ng i n advance of  Mar ch 2009"  and t hat  Hal l  " was 

mot i vat ed"  t o keep hi m empl oyed " unt i l  at  l east  af t er  t he 

st i pul at ed pr i ce expi r ed. "   I t  st at es t hat  " Hal l  had 

speci f i cal l y r epr esent ed t o Bei del  t hat  he woul d have a j ob 

unt i l  at  l east  t hen .  .  .  . "   I t  al so acknowl edges t hat  Bei del ' s 

dut i es wer e document ed f or  t he pur pose of  " t r ansi t i oni ng t hem t o 

ot her s. "   The mot i on f or  summar y j udgment  does not  cont ai n any 

ar gument  concer ni ng t he equi t abl e consi der at i ons r el evant  t o a 

c l ai m of  speci f i c  per f or mance.     

¶19 The ci r cui t  cour t  f or  Mi l waukee Count y,  t he Honor abl e 

John J.  Di Mot t o pr esi di ng,  i ni t i al l y  gr ant ed par t i al  summar y 

j udgment  t o Si del i ne as f ol l ows:    

The pl ai nt i f f  may not  pr oceed on t he speci f i c 
per f or mance cl ai m agai nst  Si del i ne .  .  .  by c l ai mi ng 
t hat  he was const r uct i vel y di schar ged.   Ther e i s no 
genui ne i ssue of  mat er i al  f act  t hat  one of  t he 
essent i al  el ement s of  a c l ai m of  const r uct i ve 
di schar ge,  act ual  r esi gnat i on by t he empl oyee,  di d not  
occur  i n t hi s case.   .  .  .   The pl ai nt i f f  wi l l  be 
per mi t t ed t o pr oceed t o t r i al  on Count  No.  I ,  but  he 
wi l l  be r equi r ed t o pr ove t hat  he was act ual l y 
di schar ged by Si del i ne Sof t war e I nc. ,  wi t hout  cause,  
pr i or  t o t he expi r at i on of  t he st i pul at ed pr i ce.  
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¶20 Fol l owi ng a subsequent  hear i ng,  t he Honor abl e Wi l l i am 

W.  Br ash,  I I I ,  deni ed Bei del ' s mot i on f or  r econsi der at i on and 

di smi ssed t he amended compl ai nt  wi t h pr ej udi ce as t o Si del i ne,  

not i ng t hat  Bei del  di d not  cont end t hat  he was act ual l y 

t er mi nat ed by Si del i ne pr i or  t o Mar ch 7,  2009.   A subsequent  

mot i on f or  r econsi der at i on was deni ed.  

¶21 As not ed above,  t he c i r cui t  cour t  deni ed summar y 

j udgment  as t o r el at ed cl ai ms because t he cour t  f ound genui ne 

i ssues of  mat er i al  f act  concer ni ng t he good f ai t h deal i ngs of  

t he par t i es.    

¶22 The cour t  of  appeal s r ever sed t he gr ant  of  summar y 

j udgment ;  Si del i ne pet i t i oned f or  r evi ew,  and t hi s cour t  gr ant ed 

r evi ew.  

I I .  SPECI FI C PERFORMANCE 

¶23 The quest i on pr esent ed by t he c l ai m i s whet her  Bei del  

i s  ent i t l ed t o speci f i c  per f or mance of  t he r epur chase of  hi s 

shar es at  t he s t i pul at ed pr i ce of  $1, 600 each af t er  Si del i ne 

r ef used t o honor  Bei del ' s exer ci se of  hi s put  opt i on under  t he 

agr eement .   We l ook t o our  case l aw on speci f i c  per f or mance f or  

t he pr i nci pl es t hat  gover n a speci f i c  per f or mance cl ai m.   Ther e 

we see a ser i es of  det er mi nat i ons t hat  a cour t  i s  obl i gat ed t o 

make and t he showi ng a par t y must  make t o pr evai l  i n such a 

c l ai m.    

¶24 The t hr eshol d quest i on i s whet her  speci f i c  per f or mance 

i s avai l abl e.   I n t hi s case,  as not ed above,  t he par t i es agr eed 

i n advance t hat  i t  woul d be.   I n t he agr eement ,  t he par t i es 

st i pul at ed t hat  " [ i ] f  a cont r over sy ar i ses concer ni ng t he r i ght  



No.  2011AP788   

 

15 
 

or  obl i gat i on t o pur chase or  sel l  any of  t he shar es of  St ock,  

such r i ght  or  obl i gat i on shal l  be enf or ceabl e i n a cour t  of  

equi t y by a decr ee of  speci f i c  per f or mance. "   We have st at ed 

t hat  when a cont r act  speci f i es r emedi es avai l abl e f or  br each of  

cont r act ,  t he i nt ent i on of  t he par t i es gener al l y gover ns.  Ash 

Par k,  LLC v.  Al exander  & Bi shop,  Lt d. ,  2010 WI  44,  ¶37,  324 Wi s.  

2d 703,  783 N. W. 2d 294 ( af f i r mi ng gr ant  of  speci f i c  

per f or mance) .   Wher e t her e i s not  such an agr eement  i n advance,  

" t he pr i mar y cr i t er i on f or  t he avai l abi l i t y  of  speci f i c  

per f or mance has been t he i nadequacy of  t he l egal  r emedy. "  219 

Cor bi n on Cont r act s § 63. 1.   " [ T] he gener al  r ul e def i ni ng t he 

i nst ances wher e speci f i c  per f or mance wi l l  be gr ant ed may be 

st at ed as f ol l ows:  wher e damages ar e an i nadequat e r emedy and 

t he nat ur e of  t he cont r act  i s  such t hat  speci f i c  enf or cement  of  

i t  wi l l  not  be i mpossi bl e or  i nvol ve t oo gr eat  pr act i cal  

di f f i cul t i es .  .  .  equi t y wi l l  gr ant  a decr ee of  speci f i c  

per f or mance. "  25 Samuel  Wi l l i s t on,  A Tr eat i se on t he Law of  

Cont r act s § 67: 1 ( 4t h ed.  2002) .  " Speci f i c  

per f or mance .  .  .  wi l l  not  be or der ed i f  damages woul d be 

adequat e t o pr ot ect  t he expect at i on  i nt er est  of  t he i nj ur ed 

par t y. "   Rest at ement  ( Second)  of  Cont r act s § 359( 1)  ( 1981) .   See 

al so Negus v.  Madi son Gas & El ec.  Co. ,  112 Wi s.  2d 52,  64,  331 

N. W. 2d 658,  665 ( Ct .  App.  1983)  ( hol di ng t hat  speci f i c  

per f or mance was unavai l abl e because st at ut e l i mi t s pl ai nt i f f  t o 

par t i cul ar  r emedi es:   " Because Negus must  pur sue a st at ut or y 

r emedy avai l abl e t o hi m,  t he t r i al  cour t  er r ed i n concl udi ng 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294162940&pubNum=0161983&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294162940&pubNum=0161983&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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t hat  speci f i c  per f or mance was an avai l abl e r emedy.  The or der  

gr ant i ng speci f i c  per f or mance t her ef or e must  be r ever sed. " ) .  

¶25 Af t er  t he t hr eshol d det er mi nat i on i s made t hat  

speci f i c  per f or mance i s avai l abl e,  t he anal ysi s pr oceeds wi t h a 

ser i es of  quest i ons.  

¶26 Fi r st ,  i s  t her e a subst ant i al  enough br each t o war r ant  

speci f i c  per f or mance? I n a case i nvol v i ng a cont r act ,  t hi s 

necessar i l y  r equi r es t he cour t  t o i nt er pr et  t he t er ms of  t he 

cont r act .   The Rest at ement  ( Second)  of  Cont r act s descr i bes t he 

r el at i onshi p of  a br each and a c l ai m of  speci f i c  per f or mance:  

" [ Speci f i c  per f or mance]  i s sel dom gr ant ed unl ess t her e has been 

a br each of  cont r act ,  ei t her  by non- per f or mance or  by 

r epudi at i on. "   Rest at ement  ( Second)  of  Cont r act s § 357 cmt .  a 

( 1981) . 18  I n t he cont ext  of  a l and cont r act ,  Hunt oon v.  Capozza 

r ef i ned t he quest i on f ur t her  t o wei gh t he si gni f i cance of  t he 

al l eged br each.   The cour t  f ocused i t s anal ysi s on whet her  t her e 

wer e br eaches " subst ant i al  enough"  t o war r ant  speci f i c  

per f or mance.   Hunt oon v.  Capozza,  57 Wi s.  2d 447,  452,  204 

N. W. 2d 649 ( 1973) .   Hunt oon concer ned a cont r act  bet ween a 

sel l er  and buyer  of  a bar .   The sel l er  f i l ed a c l ai m f or  

speci f i c  per f or mance seeki ng t he f ul l  bal ance of  t he pur chase 

pr i ce and ot her  cost s af t er  t he buyer  def aul t ed on t he payment s 

f ol l owi ng a f i r e at  t he pr oper t y.   I n addr essi ng t he cl ai m,  t he 

                                                 
18 I t  al so acknowl edges t he possi bi l i t y  of  seeki ng speci f i c 

per f or mance pr i or  t o a br each:  " I n unusual  c i r cumst ances,  
however ,  i t  may be gr ant ed wher e t her e i s mer el y a t hr eat ened 
br each. "   Rest at ement  ( Second)  of  Cont r act s § 357 cmt .  a ( 1981) .  
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cour t  di f f er ent i at ed bet ween var i ous c l ai med br eaches on t he 

basi s of  whet her  t hey wer e " subst ant i al  enough t o j ust i f y 

equi t abl e r el i ef  t o t he vendor s. "  I d.   Wi t h r espect  t o one 

cl ai m,  t he f ai l ur e of  t he buyer  t o pay an agr eed- upon por t i on of  

t he r eal  est at e t axes,  t he cour t  sai d,  " [ W] e ar e not  pr epar ed t o 

st at e on t hi s r ecor d t hat  such br each was mat er i al . "   I d.  at  

453.   The ot her  t wo cl ai med br eaches,  f ai l ur e t o make t he 

mont hl y payment  on t i me and f ai l ur e t o mai nt ai n t he 

est abl i shment ' s t aver n l i cense i n good st andi ng,  wer e,  t he cour t  

f ound,  " subst ant i al  enough t o j ust i f y equi t abl e r el i ef  t o t he 

vendor s. "  I d.  at  452.   I t  i s  appar ent  f r om t hi s di st i nct i on t hat  

absent  t he " subst ant i al  enough"  br each,  equi t abl e r el i ef  i s  not  

j ust i f i ed.    

¶27 I n det er mi ni ng whet her  a subst ant i al  enough br each 

occur r ed,  i t  wi l l  be appr opr i at e t o consi der ,  as t he cour t  of  

appeal s di scussed,  t he covenant  of  good f ai t h and f ai r  deal i ng.   

As t hi s cour t  has obser ved,  " Ever y cont r act  i mpl i es good f ai t h 

and f ai r  deal i ng bet ween t he par t i es t o i t ,  and a dut y of  

cooper at i on on t he par t  of  bot h par t i es. "  Chayka v.  Sant i ni ,  47 

Wi s.  2d 102,  107 n. 7,  176 N. W. 2d 561 ( 1970) .   The Chayka case 

i l l ust r at es t he common di sf avor  f or  f ol l owi ng t he l et t er  but  not  

t he spi r i t  of  an agr eement , 19 and i n t hat  case,  i t  was deemed a 
                                                 

19 See,  e. g. ,  Mendel son v.  Del .  Ri ver  & Bay Aut h. ,  56 F.  
Supp.  2d 436,  438 ( D.  Del .  1999)  ( r ej ect i ng a Mar yl and 
j ur i sdi ct i onal  chal l enge t hat  " l ook[ ed]  onl y t o t he l et t er  of  
i t s  cont r act ,  i gnor i ng t he spi r i t  of  t he agr eement "  wher e t he 
cont r act  st at ed t hat  t he pr oduct  woul d be shi pped t o Vi r gi ni a 
but  t he manuf act ur er  knew t hat  t he speci al l y manuf act ur ed i t em 
was i nt ended f or  i nst al l at i on i n Mar yl and) .  



No.  2011AP788   

 

18 
 

v i ol at i on of  t he covenant  of  good f ai t h and f ai r  deal i ng t o do 

so.   What  had happened i n Chayka has been conci sel y summar i zed 

t hi s way:  

I n Chayka, a husband and wi f e cont r act ed t o execut e 
j oi nt  and r eci pr ocal  wi l l s ,  whi ch,  upon one par t y ' s 
deat h,  woul d l eave al l  pr oper t y t o t he ot her  and,  upon 
t he sur vi vor ' s deat h,  woul d l eave al l  pr oper t y owned 
by t he sur vi vor  t o anot her  r el at i ve.  Af t er  t he 
husband' s deat h,  t he wi f e r emar r i ed and,  shor t l y 
t her eaf t er ,  conveyed vi r t ual l y al l  of  her  pr oper t y t o 
her  new husband ( or ,  i n some i nst ances,  t o her sel f  and 
her  husband i n j oi nt  t enancy) .  On t he wi f e' s deat h,  
her  est at e sought  t o over t ur n t he conveyances.  
Resi st i ng t he chal l enge,  t he second husband ar gued 
t hat  t he wi l l  cont r act  had been f ul l y per f or med 
because a wi l l  wi t h al l  of  t he agr eed- upon t er ms had 
been execut ed ( and f ul l y per f or med,  i n t hat  t he wi f e 
di d l eave t he pr oper t y t hat  r emai ned t o t he 
r el at i ve) . 20  

The Chayka cour t  di d not  accept  t he second husband' s ar gument  

t hat  t he cont r act  had been compl i ed wi t h,  as t he " pr oper t y t hat  

r emai ned"  had i ndeed been l ef t  t o t he ot her  r el at i ve:    

Thi s,  as anot her  cour t  has wel l  st at ed i t  t o be,  i s " a 
mer e pl ay upon wor ds. "   What  she i n f act  has done has 
st r i pped near l y  al l  of  t he f l esh f r om t he bones,  
l eavi ng onl y a skel et on f or  t est ament ar y di sposi t i on 
t o [ t he r el at i ve who was t o r ecei ve t he pr oper t y] .  
Thi s i s a compl i ance i n f or m,  not  i n subst ance,  t hat  
br eaches t he covenant  of  good f ai t h t hat  accompani es 
ever y cont r act ,  by accompl i shi ng exact l y what  t he 
agr eement  of  t he par t i es sought  t o pr event .   

Chayka,  47 Wi s.  2d at  107.   

                                                                                                                                                             
 

20 Fosei d v.  St at e Bank of  Cr oss Pl ai ns,  197 Wi s.  2d 772,  
795,  541 N. W. 2d 203 ( Ct .  App.  1995)  ( c i t at i ons omi t t ed) .    
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¶28 The cour t  of  appeal s i n Fosei d acknowl edged what  was 

i mpl i c i t  i n Chayka' s hol di ng——t hat  " accompl i shi ng exact l y what  

t he agr eement  of  t he par t i es sought  t o pr event "  const i t ut ed an 

i ndependent  br each even i f  t her e was no ot her  t echni cal  br each 

al l eged.   " [ W] e do not  consi der  t hat  r ef er ence as a hol di ng t hat  

v i ol at i on of  t he i mpl i ed pr omi se of  good- f ai t h deal i ng may not  

be consi der ed i ndependent  of  any br each ( or  l ack of  br each)  of  

t he under l y i ng cont r act .  I ndeed,  such a hol di ng woul d r un 

cont r ar y t o t he supr eme cour t ' s  deci s i on i n [ Chayka] . "   Fosei d 

v.  St at e Bank of  Cr oss Pl ai ns,  197 Wi s.  2d 772,  795,  541 N. W. 2d 

203 ( Ct .  App.  1995) ( c i t at i ons omi t t ed) .    

¶29 A par t y may not ,  however ,  empl oy t he good f ai t h and 

f ai r  deal i ng covenant  t o undo expr ess t er ms of  an agr eement .   

Rel i ance on t he covenant  of  good f ai t h and f ai r  deal i ng di d not  

avai l  a f r anchi see who compl ai ned t hat  " even i f  [ t he 

f r anchi sor ' s]  conduct  compor t ed wi t h t he t er ms of  t he 

agr eement , "  t he covenant  r equi r ed t hat  t he f r anchi sor  " not  

f r anchi se a second st or e i n [ t he f r anchi see' s]  mar ket  ar ea. "     

Super  Val u St or es,  I nc.  v.  D- Mar t  Food St or es,  I nc. ,  146 Wi s.  2d 

568,  577,  431 N. W. 2d 721 ( Ct .  App.  1988) .   I n Super  Val u St or es,  

t he f r anchi se agr eement  " speci f i cal l y aut hor i zed"  t he f r anchi sor  

t o act  i n a manner  whi ch coul d har m t he f r anchi see.   The 

f r anchi se agr eement  expl i c i t l y  st at ed t hat  t he f r anchi se was 

non- excl usi ve and t he f r anchi sor  had t he " sol e choi ce and 

di scr et i on"  as t o whet her  t o ent er  anot her  f r anchi se agr eement  

i n t he same communi t y or  any ot her .   I d.  at  572.   As t he cour t  

of  appeal s sai d i n t hat  case,  
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[ W] her e,  as her e,  a cont r act i ng par t y compl ai ns of  
act s of  t he ot her  par t y whi ch ar e speci f i cal l y  
aut hor i zed i n t hei r  agr eement ,  we do not  see how t her e 
can be any br each of  t he covenant  of  good f ai t h.  
I ndeed,  i t  woul d be a cont r adi ct i on i n t er ms t o 
char act er i ze an act  cont empl at ed by t he pl ai n l anguage 
of  t he par t i es '  cont r act  as a " bad f ai t h"  br each of  
t hat  cont r act .    

I d.  at  577.   Unl i ke i n Chayka,  i n Super  Val u St or es t her e was 

compl i ance wi t h bot h t he f or m and subst ance of  t he cont r act .  

¶30 Havi ng det er mi ned t hat  speci f i c  per f or mance i s 

avai l abl e and war r ant ed by a subst ant i al  enough br each by a 

par t y,  t he cour t  ar r i ves at  t he hear t  of  t he mat t er ——t he 

" bal anci ng of  t he equi t i es"  i n whi ch i t  t akes i nt o consi der at i on 

al l  t he f act s  and ci r cumst ances and det er mi nes whet her  t he 

pl ai nt i f f  i s  ent i t l ed  t o t he equi t abl e r el i ef  he seeks.   " The 

f ai r ness of  or der i ng speci f i c  per f or mance depends on t he f act s  

and equi t i es of  t he i ndi v i dual  case bef or e t he c i r cui t  cour t  and 

wi l l  var y f r om case t o case. "   Ash Par k,  324 Wi s.  2d 703,  ¶38.   

Thi s bal anci ng has been descr i bed as " a j udi c i al  di scr et i on" :  

But  t hi s di scr et i on i s not  one t o be exer ci sed at  t he 
mer e wi l l  and pl easur e of  t he j udge.  I t  must  be a 
j udi c i al  di scr et i on,  cont r ol l ed and gover ned by t he 
pr i nci pl es and r ul es of  equi t y.  I t s exer ci se t her ef or e 
depends upon t he exi st ence of  a mul t i t ude of  f act s,  
event s,  and i nci dent s sur r oundi ng t he t r ansact i on 
.  .  .  .   

Mul l i gan v.  Al ber t z,  103 Wi s.  140,  144,  78 N. W.  1093 ( 1899) .  

" Accor di ngl y,  speci f i c  per f or mance wi l l  be gr ant ed when i t  i s  

appar ent  f r om a vi ew of  al l  t he c i r cumst ances of  t he par t i cul ar  

case t hat  i t  wi l l  ser ve t he ends of  j ust i ce. "   81A C. J. S.  

Speci f i c  Per f or mance § 4 ( 2004) . �   I ndeed,  as one t r eat i se has 

st at ed,  " [ I ] n det er mi ni ng t he quest i on [ of  whet her  t o gr ant  or  
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r ef use a decr ee of  speci f i c  per f or mance] ,  a gr eat er  var i et y of  

f act s i s t o be t aken i nt o consi der at i on t han i s t he case i n an 

act i on f or  damages f or  br each of  cont r act . "   12 Joseph M.  

Per i l l o,  Cor bi n on Cont r act s § 63. 1 ( r ev.  ed.  2012) .    

¶31 As a par t  of  i t s  equi t abl e bal anci ng,  t he cour t  must  

consi der  count er vai l i ng concer ns:   Ar e t her e any f act ual  

consi der at i ons t hat  woul d make speci f i c  per f or mance unf ai r ,  

unr easonabl e,  i mpossi bl e,  oppr essi ve,  har sh or  unj ust ?  See 

Gauger t  v.  Duve,  2001 WI  83,  ¶47,  244 Wi s.  2d 691,  628 N. W. 2d 

861 ( st at i ng,  " The ci r cui t  cour t ' s  anal ysi s di d not  r eveal  any 

f act ual  consi der at i ons t hat  woul d make speci f i c  per f or mance 

unf ai r ,  unr easonabl e,  or  i mpossi bl e. "  ( c i t i ng Ander son v.  

Onsager , 155 Wi s.  2d 504 at  512- 13,  455 N. W. 2d 885 ( 1990) ) ) .   

Thi s det er mi nat i on has been phr ased i n var i ous ways:   " The cour t  

wi l l  not  gr ant  t he r el i ef  unl ess sat i sf i ed t hat  t he c l ai m i s 

f ai r  and t he cont r act  equal  and f ounded on consi der at i on,  t hat  

i t  i s  not  opposed t o publ i c pol i cy,  t hat  t he pl ai nt i f f  i s  gui l t y  

of  no i nequi t abl e conduct  or  of  del ay const i t ut i ng l aches,  and 

t hat  t he r esul t  wi l l  not  be oppr essi ve,  har sh or  unj ust . "   9 Jay 

Gr eni g,  Wi sconsi n Pl eadi ng and Pr act i ce § 81: 2 ( 5t h ed.  2012)  

( c i t i ng cases) .    

¶32 Consi st ent  wi t h t he l at i t ude t he ci r cui t  cour t  has t o 

consi der  many f act or s i s t he l at i t ude t he ci r cui t  cour t  has t o 

f ashi on a r emedy.  Wi sconsi n cases have r ecogni zed t hat  once a 

cour t  has det er mi ned t hat  equi t abl e r el i ef  i s  appr opr i at e,  i t  

has wi de l at i t ude t o f ashi on t he r emedy based on t he equi t i es of  

t he case.  " Thi s  bei ng an act i on f or  speci f i c  per f or mance t he 
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c i r cui t  cour t  s i t s as a cour t  of  equi t y and shoul d be abl e t o 

f ashi on r el i ef  whi ch wi l l  be equi t abl e t o bot h pl ai nt i f f s and 

def endant s. "   Veni sek v.  Dr aski ,  35 Wi s.  2d 38,  51,  150 N. W. 2d 

347 ( 1967) .   See al so Town of  Fond du Lac v.  Ci t y of  Fond du 

Lac,  22 Wi s.  2d 525,  531–32,  126 N. W. 2d 206 ( 1964)  ( " A cour t  of  

equi t y has i nher ent  power  t o f ashi on a r emedy t o t he par t i cul ar  

f act s.  Cont i nued f ai l ur e t o do so woul d r ender  equi t y .  .  .  

st er i l e and .  .  .  ar bi t r ar y i n i t s r el i ef  .  .  .  . " ) ;  Am.  Med.  

Ser vs. ,  I nc.  v.  Mut .  Fed.  Sav.  & Loan Ass' n,  52 Wi s.  2d 198,  

205,  188 N. W. 2d 529 ( 1971)  ( " The cour t  of  equi t y has al ways had 

a t r adi t i onal  power  t o adapt  i t s r emedi es t o t he exi genci es and 

t he needs of  t he case;  t hat  was one of  t he gr eat  v i r t ues and 

r easons f or  t he exi st ence of  cour t s of  equi t y. " ) ;   Ash Par k,  324 

Wi s.  2d 703,  ¶73 ( " [ T] he cour t  of  equi t y has t he power  of  

devi s i ng i t s r emedy and shapi ng i t  so as t o f i t  t he changi ng 

ci r cumst ances of  ever y case and t he compl ex r el at i ons of  al l  t he 

par t i es. "  ( quot i ng 1 John Nor t on Pomer oy,  A Tr eat i se on Equi t y 

Jur i spr udence § 109 ( 5t h ed.  1941) ) .   

¶33 Fi nal l y,  we not e t hat  t hi s case ar i ses i n t he post ur e 

of  a summar y j udgment  mot i on.  We r evi ew a summar y deci s i on de 

novo,  appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   Gr een 

Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 816 

( 1987) .   " Under  [ Wi s.  St at .  § 802. 08] ,  summar y j udgment  must  be 

ent er ed ' i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 
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j udgment  as a mat t er  of  l aw. ' "   Swat ek v.  Count y of  Dane,  192 

Wi s.  2d 47,  61,  531 N. W. 2d 45 ( 1995) .   The met hodol ogy i s 

st r ai ght f or war d——eval uat e t he c l ai m f i r st ,  t hen see i f  t he 

movi ng par t y has pr esent ed a pr i ma f aci e case f or  summar y 

j udgment ,  and i f  so,  exami ne t he opposi ng par t y ' s pr oof :   

Our  f i r st  st ep i s t o di scer n whet her  t he pl eadi ngs set  
f or t h a c l ai m f or  r el i ef  as wel l  as a mat er i al  i ssue 
of  f act .   I f  t he pl eadi ngs meet  t hi s i ni t i al  t est ,  our  
i nqui r y shi f t s t o t he movi ng par t y ' s af f i davi t s or  
ot her  pr oof  t o det er mi ne whet her  a pr i ma f aci e case 
f or  summar y j udgment  has been pr esent ed.  I f  t he movi ng 
par t y has made a pr i ma f aci e case f or  summar y 
j udgment ,  we t hen exami ne t he af f i davi t s and ot her  
pr oof  of  t he opposi ng par t y t o di scer n whet her  t her e 
exi st  di sput ed mat er i al  f act s,  or  undi sput ed mat er i al  
f act s f r om whi ch r easonabl e al t er nat i ve i nf er ences may 
be dr awn,  suf f i c i ent  t o ent i t l e t he opposi ng par t y t o 
a t r i al .   

I d.  at  61- 62.  

I I I .  DI SCUSSI ON 

¶34 Havi ng set  out  t he anal yt i cal  f r amewor k t hat  appl i es 

t o a speci f i c  per f or mance case,  we now t ur n t o t he t ask of  

appl y i ng i t  t o t he case at  hand.     We appl y t he met hodol ogy as 

descr i bed by Swat ek.   Ther e i s no di sput e,  as t o t he i ni t i al  

quest i on,  t hat  t he pl eadi ngs set  f or t h a c l ai m f or  r el i ef ,  

speci f i cal l y f or  equi t abl e r el i ef ,  pur suant  t o a cont r act ual  

pr ovi s i on,  as wel l  as a mat er i al  i ssue of  f act .   The amended 

compl ai nt  al l eges t hat  Si del i ne f ai l ed t o pay t he st i pul at ed 

pr i ce af t er  Bei del  exer ci sed hi s put  opt i on.    

¶35 The next  quest i on i s whet her  t he movi ng par t y,  i n t hi s 

case Si del i ne,  has made a pr i ma f aci e case f or  summar y j udgment .  

" To make a pr i ma f aci e case f or  summar y j udgment ,  a movi ng 
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def endant  must  show a def ense whi ch woul d def eat  t he pl ai nt i f f . "  

 Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  294 N. W. 2d 473  ( 1980) ,  

over r ul ed on ot her  gr ounds by Meyer s v.  Bayer  AG,  Bayer  Cor p. ,  

2007 WI  99,  303 Wi s.  2d 295,  735 N. W. 2d 448.     

¶36 I n or der  t o pr evai l  on hi s equi t abl e c l ai m,  as we have 

set  f or t h above,  Bei del  woul d have t o show t hat  t hat  speci f i c  

per f or mance i s avai l abl e t o hi m as a r emedy, 21 t hat  t her e was a 

subst ant i al  enough br each t o war r ant  speci f i c  per f or mance,  t hat  

t he equi t i es l i e on hi s s i de,  and t hat  not hi ng woul d make an 

or der  of  speci f i c  per f or mance unf ai r ,  unr easonabl e or  

i mpossi bl e.  I n or der  t o make a pr i ma f aci e case f or  summar y 

j udgment ,  Si del i ne must  t her ef or e show " a def ense whi ch woul d 

def eat  t he pl ai nt i f f . "   Gr ams,  97 Wi s.  2d at  338.   I n t he 

cont ext  of  a speci f i c  per f or mance cl ai m,  t he mot i on f or  summar y 

j udgment  must  addr ess t he speci f i c  r equi r ement s t he case l aw 

set s f or t h f or  such a c l ai m.   

A.  The Summar y Judgment  Mot i on 

¶37 An exami nat i on of  Si del i ne' s summar y j udgment  mot i on 

shows t hat  whi l e i t  has shown a def ense whi ch woul d def eat  a 

const r uct i ve t er mi nat i on ar gument  i n a wr ongf ul  t er mi nat i on 

c l ai m,  i t  has not  shown a def ense whi ch woul d def eat  t he c l ai m 

                                                 
21 I n t he Agr eement ,  t he par t i es st i pul at ed t hat  " [ i ] f  a 

cont r over sy ar i ses concer ni ng t he r i ght  or  obl i gat i on t o 
pur chase or  sel l  any of  t he shar es of  St ock,  such r i ght  or  
obl i gat i on shal l  be enf or ceabl e i n a cour t  of  equi t y by a decr ee 
of  speci f i c  per f or mance. "  When a cont r act  speci f i es r emedi es 
avai l abl e f or  br each of  cont r act ,  t he i nt ent i on of  t he par t i es 
gener al l y gover ns.   Ash Par k,  324 Wi s.  2d 703,  ¶37.  
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Bei del  act ual l y br ought .   Not  onl y does t he summar y j udgment  

mot i on f ai l  t o addr ess t he equi t abl e c l ai m di r ect l y,  i t  at t empt s 

t o suppor t  i t s  posi t i on wi t h f act s and ar gument s t hat  coul d be 

const r ued t o suppor t  Bei del ' s posi t i on on t he equi t abl e c l ai m 

( e. g. ,  Si del i ne c l ai ms t hat  i t  had a " r i ght  t o post pone t he 

t er mi nat i on,  i n or der  t o avoi d t he st i pul at ed pr i ce, "  t hat  Hal l  

" was not  mot i vat ed t o coer ce Bei del  i nt o r esi gni ng i n advance of  

Mar ch 2009, "  and t hat  Hal l  " was mot i vat ed"  t o keep hi m empl oyed 

" unt i l  at  l east  af t er  t he st i pul at ed pr i ce expi r ed" ) .   None of  

t hese asser t i ons ar e i nconsi st ent  wi t h Bei del ' s t heor y t hat  

Si del i ne unf ai r l y r ef used t o pur chase hi s shar es at  t he 

st i pul at ed pr i ce af t er  del ayi ng hi s t er mi nat i on f or  t hat  expr ess 

pur pose.   Because t he summar y j udgment  mot i on does not  show a 

def ense t hat  woul d def eat  t he equi t abl e c l ai m,  i t  does not  make 

a pr i ma f aci e case.   The anal ysi s ends t her e,  and t he mot i on 

f ai l s.      

¶38  We t ur n next  t o t he t wo l egal  concept s t hat  ar e l i kel y 

t o ar i se agai n when t he case i s r emanded:  t he doct r i ne of  

const r uct i ve t er mi nat i on and t he covenant  of  good f ai t h and f ai r  

deal i ng.   We exami ne each of  t he i ssues i n or der  t o acknowl edge 

and r espond t o t he par t i es '  ar gument s.  

B.   Const r uct i ve Ter mi nat i on 

¶39 As not ed above,  Bei del  was f or mal l y t er mi nat ed by t he 

boar d of  Si del i ne i n Sept ember  2009.   He has asser t ed t hat  he 

was,  i n r eal i t y,  t er mi nat ed l ong bef or e t hat .   The si gni f i cance 

of  t he t i mi ng i s t hat  i f  t he t er mi nat i on t ook pl ace whi l e t he 

st i pul at ed pr i ce was st i l l  i n ef f ect ,  Bei del ' s shar es ar e wor t h 
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$1, 600 each.   I f  t he t er mi nat i on t ook pl ace af t er  t he expi r at i on 

of  t he st i pul at ed pr i ce,  hi s shar es ar e wor t h many t i mes l ess.    

¶40 The const r uct i ve di schar ge doct r i ne " r ecogni zes t hat  

some r esi gnat i ons ar e coer ced,  t ant amount  t o a t er mi nat i on. "  

St r ozi nsky v.  Sch.  Di st .  of  Br own Deer ,  2000 WI  97,  ¶68,  237 

Wi s.  2d 19,  614 N. W. 2d 443.   We addr essed t hi s scenar i o i n 

St r ozi nsky and descr i bed t he pur pose of  t he doct r i ne t hi s way:   

Act ual  di schar ge car r i es s i gni f i cant  l egal  
consequences f or  empl oyer s,  i ncl udi ng possi bl e 
l i abi l i t y  f or  wr ongf ul  di schar ge.  I n an at t empt  t o 
avoi d l i abi l i t y ,  an empl oyer  may r ef r ai n f r om act ual l y 
f i r i ng an empl oyee,  pr ef er r i ng i nst ead t o engage i n 
conduct  causi ng hi m or  her  t o qui t .  The doct r i ne of  
const r uct i ve di schar ge addr esses such empl oyer -
at t empt ed ' end r uns'  ar ound wr ongf ul  di schar ge and 
ot her  c l ai ms r equi r i ng empl oyer - i ni t i at ed t er mi nat i ons 
of  empl oyment .  

St r ozi nsky,  237 Wi s.  2d 19,  ¶68.    

¶41 The cour t  st at ed t hat  t he s i gni f i cance of  t he hol di ng 

was t hat  " empl oyer s cannot  escape l i abi l i t y  by coer ci ng a 

r esi gnat i on i nst ead of  f or mal l y ut t er i ng t he wor ds ' you' r e 

f i r ed. ' "  I d. ,  ¶83.   I t  t hen st at ed what  a pl ai nt i f f  seeki ng t o 

est abl i sh t hat  a r esi gnat i on was coer ced must  show:  " The 

pl ai nt i f f  must  pr evai l  under  an obj ect i ve st andar d,  est abl i shi ng 

t hat  condi t i ons wer e so i nt ol er abl e t hat  a r easonabl e per son 

conf r ont ed wi t h same ci r cumst ances woul d have been compel l ed t o 

r esi gn. "  I d.  

¶42 Bei del  asser t s t hat  t he s i t uat i on her e i s gover ned by 

t he pr i nci pl e under l y i ng t he const r uct i ve di schar ge doct r i ne—
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t hat  subst ance i s mor e i mpor t ant  t han f or m.   Essent i al l y ,  he 

seeks,  at  l east  i n t he cont ext  of  an equi t abl e c l ai m,  an 

i nt er pr et at i on of  t he const r uct i ve di schar ge t est  under  whi ch 

t he meani ng of  bei ng " subst ant i al l y  t er mi nat ed"  woul d encompass 

si t uat i ons wher e an empl oyer  does not  f or mal l y t er mi nat e an 

empl oyee,  and t he empl oyee does not  r esi gn.   He has not ,  

however ,  br ought  t o our  at t ent i on any cases i n whi ch a cour t  

f ound const r uct i ve t er mi nat i on had occur r ed wher e t he empl oyee 

had not  r esi gned.   Si del i ne agr ees t hat  t he doct r i ne i s key i n 

t hi s case;  i ndeed,  i t  asser t s t hat  t he di sposi t i ve quest i on i n 

t hi s case i s whet her  Bei del  can show t hat  he was const r uct i vel y 

di schar ged pr i or  t o t he expi r at i on of  t he st i pul at ed pr i ce of  

t he shar es.   Si del i ne ar gues t hat  Bei del  concedes t hat  hi s 

f or mal  t er mi nat i on happened l at er ,  and he cannot  show t hat  he 

r esi gned,  as r equi r ed by t he St r ozi nsky el ement s.   Si del i ne 

asser t s t hat  t hose f act s ar e f at al  t o hi s c l ai m t hat  t he put  

opt i on was t r i gger ed bef or e t he st i pul at ed pr i ce expi r ed.  

¶43 We di sagr ee i n key r espect s wi t h bot h appr oaches.   

Bei del  i s  wr ong because he t hi nks i n an equi t abl e case,  t he t est  

f or  const r uct i ve di schar ge can be appl i ed i n a l ess f or mal i st i c  

way such t hat  const r uct i ve di schar ge can be f ound t o occur  even 

wher e t her e i s not  a r esi gnat i on by an empl oyee.  Even t hough t he 

r at i onal e under l y i ng t he const r uct i ve di schar ge doct r i ne i s,  as 

Bei del  poi nt s out ,  one of  maki ng sur e t hat  " subst ance pr evai l s 
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over  f or m, "  cour t s have est abl i shed t he t est  f or  a const r uct i ve 

t er mi nat i on,  and ever y Wi sconsi n case we have f ound t hat  meet s 

t hat  t est  i nvol ves a r esi gnat i on.   See St r ozi nsky,  237 Wi s.  2d 

19,  ¶68.   The f act  t hat  t he t est  was devel oped i n or der  t o hel p 

cour t s do j ust i ce does not  mean t hat  i t  i s  t o be appl i ed wi t hout  

r egar d t o t he r equi r ed el ement s.   We see no need t o al t er  t he 

St r ozi nsky appr oach t o t est i ng const r uct i ve di schar ge cl ai ms.   

We r ecogni ze t hat  t hi s case i s unusual  i n t hat  i t  i nvol ves an 

empl oyee who i s al so a shar ehol der  and di r ect or ,  who i s ar guabl y 

compel l ed by hi s own sel f - i nt er est  t o hel p keep t he company 

f unct i oni ng and pr of i t abl e and t her ef or e pr event ed f r om 

r esi gni ng as mi ght  an empl oyee wi t hout  t hose addi t i onal  r ol es.   

We do not  t hi nk i t  wi se t o al t er  an est abl i shed and wor kabl e 

t est  t o f i t  t he unusual  s i t uat i on pr esent ed her e.    

¶44 However ,  we cannot  agr ee t hat  t hi s concl usi on——t hat  

t he const r uct i ve t er mi nat i on t est  i s  not  sat i sf i ed——di sposes of  

Bei del ' s equi t abl e c l ai m.   Si del i ne ar gues t hat  speci f i c  

per f or mance of  t he cont r act  i s  pr ecl uded because t he 

const r uct i ve t er mi nat i on el ement s cannot  be shown.   But  t hat  

ar gument  i s based on a f undament al  mi sappr ehensi on of  t he c l ai m 

f or  speci f i c  per f or mance:  Bei del  was not  pur sui ng a c l ai m f or  

wr ongf ul  t er mi nat i on and does not  al l ege t hat  t he t er mi nat i on of  

hi s empl oyment ,  whenever  i t  happened,  v i ol at ed any cont r act .   As 

t he cour t  of  appeal s hel d,  t he anal ysi s does not  end wi t h t he 
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di sposal  of  t he const r uct i ve t er mi nat i on c l ai m.   Fur t her ,  i t  i s  

unhel pf ul  and unnecessar y t o gr af t  t he const r uct i ve t er mi nat i on 

r equi r ement s ont o t he equi t abl e anal ysi s.   On t hat  poi nt ,  we 

agr ee wi t h Bei del  t hat  " [ t ] he cour t ' s  di scr et i on i n deci di ng 

whet her  t o gr ant  speci f i c  per f or mance shoul d not  be l i mi t ed by a 

t est  i mpor t ed f r om an ent i r el y di f f er ent  l egal  t heor y 

i mpl i cat i ng ent i r el y di f f er ent  concer ns. "    

¶45 Ther e i s one f ur t her ,  r el at ed consi der at i on,  gi ven 

t hat  Bei del ' s c l ai m t ur ns on t he t i mi ng of  t he endi ng of  hi s 

empl oyment  wi t h Si del i ne.   The f oundat i on f or  Bei del ' s speci f i c  

per f or mance cl ai m i s t hat  hi s t r eat ment  by Si del i ne t r i gger ed 

hi s r i ght  t o exer ci se hi s put  opt i on pr i or  t o t he expi r at i on of  

t he st i pul at ed shar e pr i ce.   The cont r act ,  i n sect i on 6,  

" Ter mi nat i on of  Empl oyment  Wi t hout  Cause;  Shar ehol der ' s Put  

Opt i on, "  cr oss- r ef er ences sect i on 7( b)  f or  t he def i ni t i on of  

" Cause" :  

" Cause"  means ( i )  t he commi ssi on of  a f el ony or  a 
cr i me i nvol v i ng mor al  t ur pi t ude or  t he commi ssi on of  
any ot her  act  or  omi ssi on i nvol v i ng di shonest y,  
di s l oyal t y or  f r aud wi t h r espect  t o Si del i ne,  ( i i )  
f ai l ur e t o devot e hi s ent i r e busi ness t i me t o t he 
busi ness of  Si del i ne ( subj ect  t o nor mal  vacat i on l eave 
or  t i me of f ,  i l l ness or  s i ck l eave,  or  ot her  per i ods 
of  per mi t t ed absence) ,  ( i i i )  conduct  t endi ng t o br i ng 
Si del i ne i nt o subst ant i al  publ i c di sgr ace or  
di sr eput e,  ( i v)  gr oss negl i gence or  wi l l f ul  mi sconduct  
wi t h r espect  t o Si del i ne,  or  ( v)  any mat er i al  br each 
of  t hi s Agr eement .  
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However ,  we obser ve t hat  t he cont r act  does not  def i ne 

" t er mi nat i on. " 22  I n t he cour se of  wei ghi ng t he equi t i es i n a 

speci f i c  per f or mance cl ai m based on a cont r act ,  a cour t  needs t o 

of  cour se consi der  t he t er ms of  t he cont r act ,  and whet her  

" t er mi nat i on"  i s ambi guous,  and i f  so,  what  t he par t i es i nt ended 

t he t er m t o mean. 23  Al l  of  t hi s  i s appr opr i at e t o consi der  when 

t he ci r cui t  cour t  wei ghs t he equi t i es i nvol ved.   

C.  Covenant  of  Good Fai t h and Fai r  Deal i ng 

¶46 The par t i es al so di sput e t he appl i cat i on of  t he 

covenant  of  good f ai t h and f ai r  deal i ng i n t he cont ext  of  a 

                                                 
22 We br i ef l y not e agai n t he l anguage i n Sect i on 6 

concer ni ng what  t r i gger s t he obl i gat i on of  Si del i ne t o pur chase 
t he shar ehol der ' s st ock at  t he pr i ce i n ef f ect  at  t he r el evant  
t i me:  

Ter mi nat i on of  Empl oyment  Wi t hout  Cause;  Shar ehol der ' s 
Put  Opt i on.   Upon t he t er mi nat i on of  a Shar ehol der ’ s 
empl oyment  wi t h Si del i ne wi t hout  cause ( as def i ned i n 
sect i on 7( b)  bel ow) ,  t he t er mi nat ed Shar ehol der  shal l  
have a cont i nui ng opt i on t o sel l  al l  or  any par t  of  
t he St ock owned by hi m,  and upon exer ci se of  such 
opt i on,  Si del i ne shal l  have t he obl i gat i on t o pur chase 
al l  of  Shar ehol der ' s St ock so el ect ed f or  sal e by such 
Shar ehol der ,  at  t he pr i ce and on t he t er ms pr ovi ded i n 
sect i ons 8 and 9 bel ow.  

23 Capi t al  I nvest ment s,  I nc.  v.  Whi t ehal l  Packi ng Co. ,  91 
Wi s.  2d 178,  190,  280 N. W. 2d 254 ( 1979)  ( " Af t er  a cont r act  has 
been f ound t o be ambi guous,  i t  i s  t he dut y of  t he cour t s t o 
det er mi ne t he i nt ent  of  t he par t i es at  t he t i me t he agr eement  
was ent er ed i nt o.  I n r esol v i ng t he ambi gui t y and det er mi ni ng t he 
par t i es '  i nt ent ,  t he cour t  may l ook beyond t he f ace of  t he 
cont r act  and consi der  ext r i nsi c evi dence.  Addi t i onal l y,  t he 
cour t  may r el y on t he canons of  const r uct i on whi ch ar e desi gned 
t o ascer t ai n t he i nt ent i ons of  t he par t i es ent er i ng i nt o a 
cont r act . "  ( Ci t at i ons omi t t ed. ) ) .  
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speci f i c  per f or mance cl ai m,  especi al l y one t hat  i nvol ves an 

empl oyee' s t er mi nat i on.   We set  out  above t he basi c pr i nci pl es 

t hat  Wi sconsi n cases have di scussed:  t hat  ever y cont r act  i mpl i es 

good f ai t h and f ai r  deal i ng bet ween t he par t i es t o i t ,  and a 

dut y of  cooper at i on on t he par t  of  bot h par t i es;  t hat  a 

v i ol at i on of  t he i mpl i ed pr omi se of  good- f ai t h deal i ng may be 

consi der ed i ndependent  of  any br each of  t he under l y i ng cont r act ;  

and t hat  t he covenant  cannot  be used t o t ur n what  was 

speci f i cal l y aut hor i zed i n t he agr eement  i nt o a br each. 24    

¶47 Si del i ne makes sever al  ar gument s r el at ed t o t hi s 

t opi c.   I t  ar gues t hat  Bei del  wai ved t he oppor t uni t y t o have 

t hi s doct r i ne di scussed i n connect i on wi t h hi s c l ai m,  and i t  

appear s t o t ake t he posi t i on t hat  i t  i s  not  appr opr i at e or  

per mi t t ed f or  t he cour t  t o consi der  t he appl i cat i on of  t he 

covenant  of  good f ai t h and f ai r  deal i ng unl ess Bei del  " pl ed a 

second cause of  act i on t hat  i s i ndependent  and sever abl e f r om 

t he cl ai m f or  br each of  cont r act  based upon const r uct i ve 

                                                 
24 See di scussi on at  ¶¶27- 29,  supr a.   Cont r ar y  t o t he 

di ssent ' s c l ai m ( Di ssent ,  ¶5) ,  we do not  concl ude t hat  t he 
covenant  of  good f ai t h and f ai r  deal i ng can " be used t o v i t i at e 
c l ear  cont r act ual  l anguage. "    
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di schar ge. " 25  Si del i ne al so ar gues t hat  t her e i s no appl i cat i on 

of  t he covenant  of  good f ai t h and f ai r  deal i ng because t he 

covenant  i s empl oyed as a " gap- f i l l er , "  t o be appl i ed t o 

c i r cumst ances t hat  ar e not  cont empl at ed by t he l anguage of  t he 

par t i es '  cont r act .  I n t hi s case,  Si del i ne asser t s,  t he cont r act  

has no gaps t o f i l l  because t he St ock Repur chase Agr eement  

cont empl at ed t hat  Si del i ne " mi ght  [ choose]  t o make t he 

t er mi nat i on ef f ect i ve af t er  t he st i pul at ed pr i ce expi r ed because 

of  changes i n mar ket  condi t i ons or  ot her  uncer t ai nt i es i mpact i ng 

t he accur acy of  t he st i pul at ed pr i ce. "   Fi nal l y,  i t  asser t s t hat  

t o t he ext ent  t hat  t he covenant  of  good f ai t h and f ai r  deal i ng 

comes i nt o pl ay her e,  i t  was Bei del  who br eached t he dut y of  

good f ai t h by seeki ng t o obt ai n a pr emi um f or  hi s shar es t o 

whi ch he was not  ent i t l ed under  t he t er ms of  t he cont r act .   

Bei del  ar gues t hat  t he covenant  of  good f ai t h and f ai r  deal i ng 

i s appl i cabl e i n t he anal ysi s of  an equi t abl e c l ai m and asser t s 

t hat  because i t  i s  a par t  of  al l  cont r act s,  t her e has been no 

wai ver  of  i t s  appl i cat i on her e.  

¶48 Si del i ne' s wai ver  ar gument  i s not  per suasi ve.   I t  

woul d be absur d t o r emand f or  t he bal anci ng of  t he equi t i es 

                                                 
25 We woul d not e t hat  Bei del ' s c l ai m i s pl ed as an equi t abl e 

c l ai m.   The compl ai nt  l i s t s t hr ee cl ai ms,  char act er i zed as 
f ol l ows:  Count  I :  Speci f i c  per f or mance ( as t o Si del i ne Sof t war e,  
I nc. ) ,  Count  I I :  Br each of  f i duci ar y dut y ( as t o Mi chael  C.  
Hal l )  and Count  I I I :  Br each of  f i duci ar y dut y ( as t o Kevi n C.  
Aust i n) .    
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wher e a par t y seeks speci f i c  per f or mance and t o do so on t he 

condi t i on t hat  t he c i r cui t  cour t  i gnor e br eaches of  good f ai t h 

and f ai r  deal i ng by t he par t i es.   Whi l e t he covenant  of  good 

f ai t h and f ai r  deal i ng i s i mpl i c i t  i n al l  cont r act s and t hus 

r el evant  t o al l  t ypes of  cont r act  c l ai ms,  i t  i s  most  r el evant  i n 

an equi t abl e case,  whi ch by i t s  nat ur e deal s wi t h t he i deal  of  

f ai r ness.   Ther e i s no r equi r ement  t hat  a c l ai m be pl ed as a 

br each of  t he covenant  of  good f ai t h and f ai r  deal i ng i n or der  

f or  t he doct r i ne t o pl ay a par t  i n t he anal ysi s of  t he case.   As 

di scussed above at  par agr aph 29,  t he s i t uat i on i n Super  Val u 

St or es was one i n whi ch t he f r anchi see count er sued t he 

f r anchi sor  on t he gr ounds t hat  t he f r anchi sor ' s deci s i on t o 

gr ant  anot her  f r anchi se i n t he same ci t y v i ol at ed t he dut y of  

good f ai t h and f ai r  deal i ng " even i f  [ t he f r anchi sor ' s]  conduct  

compor t ed wi t h t he t er ms of  t he agr eement . "  Super  Val u St or es,  

146 Wi s.  2d at  577.   I n t hat  case,  t he cont r act  expl i c i t l y  

per mi t t ed t he f r anchi sor  t o act  t o t he det r i ment  of  t he 

f r anchi see:  The f r anchi se agr eement  expl i c i t l y  st at ed t hat  t he 

f r anchi se was non- excl usi ve and gave t he f r anchi sor  " t he 

r i ght  .  .  .  t o ent er  i nt o .  .  .  Ret ai l er  Agr eement s wi t h ot her  

par t i es at  [ i t s ]  sol e choi ce and di scr et i on. "   I d.  at  572.   

Ent er i ng i nt o r et ai l er  agr eement s wi t h ot her  par t i es,  t her ef or e,  

di d not  const i t ut e a l ack of  good f ai t h and f ai r  deal i ng because 

t he f r anchi see had consent ed t o i t  i n t he cont r act .   Whet her  
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Si del i ne' s al l eged act i on was " cont empl at ed by t he pl ai n 

l anguage of  t he par t i es '  cont r act , "  as t he f r anchi sor ' s r i ght  i n 

Super  Val u St or es was,  wi l l  be a mat t er  f or  t he c i r cui t  cour t  t o 

deci de.     Si del i ne' s and Bei del ' s r emai ni ng ar gument s about  t he 

appl i cat i on of  good f ai t h and f ai r  deal i ng may al so be 

appr opr i at el y di r ect ed t o t he c i r cui t  cour t  on r emand. 26   

I V.  CONCLUSI ON 

¶49 We r ei t er at e t hat  t he case l aw on speci f i c  per f or mance 

i s abundant l y c l ear  t hat  t he equi t i es must  be wei ghed.   I t  i s 

c l ear  f r om a r evi ew of  t he r ecor d t hat  such a bal anci ng has 

never  happened i n t hi s case.   The mot i on f or  summar y j udgment  

                                                 
26 The st andar d j ur y i nst r uct i on on t he i mpl i ed dut y of  good 

f ai t h,  Wi s JI - Ci v i l  3044,  may be of  assi st ance.   I t  st at es i n 
par t :  

Under  Wi sconsi n l aw,  t he cont r act  bet ween ( def endant )  
and ( pl ai nt i f f )  r equi r es t hat  each par t y act  i n good 
f ai t h t owar ds t he ot her  par t y  and deal  f ai r l y  wi t h 
t hat  par t y when ( per f or mi ng)  ( enf or ci ng)  ( car r y i ng 
out )  t he expr essed t er ms of  t he cont r act .   Thi s 
r equi r ement  t o act  i n good f ai t h i s a par t  of  t he 
cont r act  j ust  as t hough t he cont r act  st at ed i t .  
 .  .  .  Whet her  t he dut y t o act  i n good f ai t h has been 
met  i n t hi s case shoul d be det er mi ned by deci di ng what  
t he cont r act ual  expect at i ons of  t he par t i es wer e.   
Ther ef or e,  i n deci di ng whet her  t he def endant  br eached 
t he dut y of  good f ai t h by ( e. g. ,  t er mi nat i ng t he 
cont r act   .  .  .  ) ,  you shoul d det er mi ne t he pur pose of  
t he agr eement ;  t hat  i s ,  t he benef i t s t he par t i es 
expect ed at  t he t i me t he agr eement  was made.   Thi s 
dut y of  good f ai t h means t hat  each par t y t o a cont r act  
wi l l  not  do somet hi ng whi ch wi l l  have t he ef f ect  of  
i nj ur i ng or  dest r oyi ng t he ( r i ght s)  ( abi l i t y)  of  t he 
ot her  par t y t o r ecei ve t he benef i t s of  t he cont r act .  
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f ai l ed t o make a pr i ma f aci e case t hat  Si del i ne was ent i t l ed t o 

speci f i c  per f or mance because i t  di d not  show a def ense t hat  

woul d def eat  t he equi t abl e c l ai m i t  opposed.    

¶50 We t her ef or e agr ee wi t h t he cour t  of  appeal s t hat  

summar y j udgment  was i mpr oper l y gr ant ed i n t hi s case wi t hout  t he 

r equi r ed bal anci ng of  t he equi t i es t hat  ar e due t o a speci f i c  

per f or mance cl ai m and wi t hout  a consi der at i on of  t he possi bi l i t y  

of  a br each of  t he covenant  of  good f ai t h and f ai r  deal i ng.   I n 

or der  t o make a pr i ma f aci e case t hat  Si del i ne was ent i t l ed t o 

summar y j udgment ,  i t s  mot i on woul d need t o show a def ense t hat  

woul d def eat  Bei del ' s c l ai m.  That  i s,  i t  must  successf ul l y 

at t ack t he r equi r ement s f or  obt ai ni ng speci f i c  per f or mance:   

-  t hat  speci f i c  per f or mance i s avai l abl e as a r emedy;   

-  t hat  t her e has been a subst ant i al  enough br each t o 

war r ant  speci f i c  per f or mance;  and  

-  t hat  t he equi t i es l i e on hi s s i de,  and t hat  not hi ng woul d 

make an or der  of  speci f i c  per f or mance unf ai r ,  

unr easonabl e or  i mpossi bl e.   

I n det er mi ni ng whet her  t he r equi r ement s f or  spec i f i c  per f or mance 

have been met  i n t hi s case,  i t  wi l l  be necessar y f or  t he cour t  

t o i nt er pr et  and appl y t he pr ovi s i ons of  t he St ock Repur chase 

Agr eement ,  wi t h speci al  r ef er ence t o Sect i on 6,  Ter mi nat i on of  

Empl oyment  wi t hout  Cause,  as wel l  as Sect i ons 8( b)  and ( c) ,  

whi ch r el at e t o val uat i on.   I n t hi s case t he anal ysi s 
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necessar i l y  i nvol ves i nt er pr et i ng t he cont r act  and det er mi ni ng 

whet her  t he undef i ned t er m " t er mi nat i on"  i s ambi guous,  and i f  

so,  what  t he par t i es i nt ended t he t er m t o mean.   Ext r i nsi c 

evi dence may be needed i n or der  t o make t he det er mi nat i on of  t he 

par t i es '  i nt ent .  

¶51 Si del i ne' s mot i on f or  summar y j udgment  does not  set  

f or t h such a def ense,  and t her ef or e f ai l s  t o make a pr i ma f aci e 

case.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s and r emand 

f or  " t he c i r cui t  cour t ' s  det er mi nat i on wher e t he bul k of  t he 

equi t i es l i e,  i ncl udi ng an eval uat i on of  what  t he par t i es 

i nt ended when t hey agr eed t o t he st ock r e- pur chase agr eement ,  

and whet her  i t  shoul d gr ant  speci f i c  per f or mance as Bei del  

r equest ed. "   Bei del ,  340 Wi s.  2d 433,  ¶16.   A c i r cui t  cour t  may 

gr ant  summar y j udgment  t o a par t y on r emand as war r ant ed af t er  

t he equi t i es have been bal anced,  r ecogni z i ng t he i mpl i cat i ons of  

t he nat ur e of  a c l ai m f or  speci f i c  per f or mance and t he wel l -

est abl i shed obl i gat i on of  good f ai t h and f ai r  deal i ng.  

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med.    

DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  

 

 



No.   2011AP788. akz 

 

1 
 

¶52 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur  and j oi n t he maj or i t y opi ni on' s di scussi on concer ni ng 

t er mi nat i on whi ch i s consi st ent  wi t h t hi s concur r ence and t he 

maj or i t y ' s concl usi on t hat  t he quest i on of  when Bei del  was 

t er mi nat ed shoul d pr oceed bef or e t he t r i al  cour t .   I  agr ee t hat  

t hi s case shoul d be r emanded because t he f act s need devel opment  

as t o when a " t er mi nat i on"  occur r ed under  t he t er ms of  t he St ock 

Repur chase Agr eement  such t hat  t he pr oper  r emedy can be 

det er mi ned.   Her e,  t he r emedy hi nges upon when t he t er mi nat i on 

occur r ed.   Based on t he r ecor d bef or e t he cour t ,  i t  i s  uncl ear  

whet her  Bei del  i s  ent i t l ed t o t he st i pul at ed pr i ce of  $1, 600 per  

shar e or  t he l ower  f ai r  mar ket  val ue pr i ce.    

¶53 As t hi s case i s a mat t er  of  cont r act  i nt er pr et at i on,  I  

r epeat  t he r el evant  cont r act  l anguage.   Sect i on 6 of  t he St ock 

Repur chase Agr eement  gover ns when a shar ehol der  who i s 

t er mi nat ed wi t hout  cause i s ent i t l ed t o t he s t i pul at ed st ock 

pr i ce:  

Shar ehol der ' s Put  Opt i on.   Upon t he t er mi nat i on of  a 
Shar ehol der ' s empl oyment  wi t h Si del i ne wi t hout  Cause 
( as def i ned i n sect i on 7( b)  bel ow) ,  t he t er mi nat ed 
Shar ehol der  shal l  have a cont i nui ng opt i on t o sel l  al l  
or  any par t  of  t he St ock owned by hi m,  and upon 
exer ci se of  such opt i on,  Si del i ne shal l  have t he 
obl i gat i on t o pur chase al l  of  Shar ehol der ’ s St ock so 
el ect ed f or  sal e by such Shar ehol der ,  at  t he pr i ce and 
on t he t er ms pr ovi ded i n sect i ons 8 and 9 
bel ow.  .  .  .    The t er mi nat ed Shar ehol der  shal l  
exer ci se such opt i on by pr ovi di ng 30 day[ s ' ]  pr i or  
wr i t t en not i ce t o Si del i ne of  hi s deci s i on t o sel l  hi s 
St ock.  
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Si del i ne does not  al l ege t hat  Bei del  was t er mi nat ed f or  cause.   

I t s br i ef  st at es t hat  " Bei del  was t er mi nat ed as an of f i cer  and 

empl oyee. "      

¶54 Sect i on 8 of  t he cont r act  gover ns t he i ni t i al  per  

shar e pr i ce and how t he pr i ce woul d be det er mi ned t her eaf t er ,  

i ncl udi ng an annual  r evi ew of  t he pr i ce.   " Upon such r evi ew,  t he 

Shar ehol der s and Si del i ne shal l  ei t her  st i pul at e by an 

i nst r ument  i n wr i t i ng t hat  t her e i s no change i n t he pr i ce l ast  

st i pul at ed or  agr ee upon a new Pur chase Pr i ce by an i nst r ument  

i n wr i t i ng s i gned by t hem and Si del i ne .  .  .  . "   I f  t he par t i es 

di d not  negot i at e a new pr i ce,  t he pr i or  year ' s pr i ce cont i nued 

f or  one mor e year ,  such t hat  a st i pul at ed pr i ce coul d st ay i n 

ef f ect  f or  a maxi mum of  t wo year s.   I f  t he par t i es st i l l  di d not  

negot i at e a pr i ce t wo year s af t er  t he l ast  st i pul at ed pr i ce,  t he 

pr i ce of  shar es t hat  wer e sol d " shal l  be t he f ai r  mar ket  val ue 

of  t he St ock as det er mi ned by an appr ai ser  sel ect ed by 

Si del i ne. "   The most  r ecent  st i pul at ed pr i ce of  $1, 600 per  shar e 

was ent er ed i nt o on Mar ch 6,  2007,  and i t  was set  t o expi r e on 

Mar ch 6,  2009.       

¶55 The t hr eshol d quest i on t hat  t he c i r cui t  cour t  must  

consi der  i s whet her  Bei del  was " t er mi nat ed"  bef or e Mar ch 6,  

2009,  as t hat  t er m i s used i n t he cont r act .   I f  he was,  t hen he 

i s ent i t l ed t o t he st i pul at ed pr i ce of  $1, 600 per  shar e.   I f  he 

was not ,  t hen he i s ent i t l ed t o a per  shar e pr i ce det er mi ned by 

t he f ai r  mar ket  val ue. 1   

                                                 
1 The maj or i t y opi ni on agr ees t hi s i s a quest i on t o be 

r esol ved on r emand.   See maj or i t y op. ,  ¶¶44,  45,  46 n. 24.  
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¶56 The goal  of  cont r act  i nt er pr et at i on i s t o ascer t ai n 

t he i nt ent  of  t he par t i es.   Ker nz v.  J. L.  Fr ench Cor p. ,  2003 WI  

App 140,  ¶9,  266 Wi s.  2d 124,  667 N. W. 2d 751.   When t he cont r act  

i s  pl ai n and unambi guous,  " we wi l l  const r ue t he cont r act  as i t  

st ands. "   I d.  ( c i t at i on omi t t ed) .   Under  t he cont r act  l anguage 

and i t s cal l  f or  speci f i c  per f or mance as t he r emedy,  when Bei del  

was t er mi nat ed i s t he cent r al  i ssue.      

¶57 The St ock Repur chase Agr eement  does not  def i ne 

" t er mi nat i on. "   Bl ack' s Law Di ct i onar y def i nes " t er mi nat i on"  as 

" [ t ] he act  of  endi ng somet hi ng. "   Bl ack' s Law Di ct i onar y 1482 

( 7t h ed.  1999) .   Anot her  di ct i onar y def i nes " t er mi nat i on"  as 

" [ t ] he act  of  t er mi nat i ng or  t he condi t i on of  bei ng t er mi nat ed. "   

The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 1852 

( 3d ed.  1992) .    

¶58 Si del i ne ar gues t hat  Bei del  was f or mal l y t er mi nat ed by 

t he boar d of  di r ect or s on Sept ember  17,  2009.   Bei del  ar gues 

t hat  he was t er mi nat ed bef or e t he Mar ch 6,  2009,  expi r at i on of  

t he st i pul at ed pr i ce.   He poi nt s t o t he f act  t hat  i n Oct ober  

2008,  Si del i ne i nf or med hi m t hat  i t  i nt ended t o f i r e hi m and i n 

Januar y 2009,  t r ansi t i oned hi s dut i es t o ot her  empl oyees.   See 

maj or i t y op. ,  ¶17.   On Januar y 20,  2009,  pur suant  t o Sect i on 6 

of  t he cont r act ,  Bei del  submi t t ed wr i t t en not i ce pur por t edl y t o 

exer ci se hi s put  opt i on.   I d.    

¶59 One r easonabl e i nt er pr et at i on of  t he wor d 

" t er mi nat i on"  i n t he St ock Repur chase Agr eement  i s a compl et e 

separ at i on or  a compl et e end t o t he shar ehol der ' s empl oyment .   

Anot her  r easonabl e i nt er pr et at i on of  " t er mi nat i on"  i s an act  
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evi denci ng an empl oyer ' s i nt ent  t o end t he shar ehol der ' s  

empl oyment .   I n t hi s case,  Si del i ne r educed Bei del ' s empl oyment  

dut i es s i gni f i cant l y and admi t t ed t o r unni ng out  t he c l ock on 

t he st i pul at ed pr i ce.   Whet her  t hat  r educt i on i n dut i es 

const i t ut es a t er mi nat i on under  t he t er ms of  t he agr eement  i s a 

quest i on of  f act  t hat  i s  not  r esol ved by t he l anguage of  t he 

cont r act  or  by t he r ecor d bef or e t he cour t .   Cf .  Loos v.  Geor ge 

Wal t er  Br ewi ng Co. ,  145 Wi s.  1,  4,  129 N. W.  645 ( 1911)  ( st at i ng 

t hat  when empl oyer  does not  per mi t  empl oyee t o per f or m " t he 

subst ant i al  or  pr i nci pal  ser vi ce he agr eed t o per f or m"  and 

di r ect s t he empl oyee t o per f or m ot her  t asks,  an empl oyee who 

r ef uses t o compl et e new t asks " may t r eat  such r ef usal  and 

di r ect i on as a di schar ge" ) ;  1A St even Pl i t t ,  Dani el  Mal donada & 

Joshua D.  Roger s,  Couch on I nsur ance § 8: 68 ( 3d ed.  2010)  ( " The 

empl oyee' s per f or mance of  admi ni st r at i ve f unct i ons i n r el at i on 

t o t he i nsur ed does not  concl us i vel y ext end t he empl oyment . " ) .   

The wor d " t er mi nat i on"  i n t he St ock Repur chase Agr eement  i s 

subj ect  t o mor e t han one r easonabl e i nt er pr et at i on and t he f act s 

i n t he r ecor d do not  concl usi vel y answer  what  t he par t i es 

i nt ended by " t er mi nat i on. "   Just i ce Gabl eman asser t s t hat  t he 

par t i es st i pul at ed t o t he t i me per i od of  t he t er mi nat i on.   See 

di ssent ,  ¶67 n. 2.   The r ecor d i n t hat  r egar d i s not  cr yst al  

c l ear  because t he r ecor d does not  cont ai n a copy of  t he act ual  

st i pul at i on. 2  Ther ef or e,  I  woul d r emand t hi s case f or  a hear i ng 

                                                 
2 Not  onl y does t he r ecor d not  cont ai n a f i r st hand copy of  

t he act ual  st i pul at i on,  but  t he secondhand i nf or mat i on we do 
have i n t he r ecor d i s uncl ear  as t o t he nat ur e of  t he 
st i pul at i on.   The at t or neys gi ve t wo di f f er ent  por t r ayal s of  
what  was st i pul at ed.   Si del i ne' s at t or ney st at ed t hat  " we' ve had 
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bef or e t he c i r cui t  cour t  t o det er mi ne when t he t er mi nat i on 

occur r ed.  

¶60 The maj or i t y opi ni on r emands t hi s case f or  " t he 

c i r cui t  cour t ' s  det er mi nat i on wher e t he bul k  of  t he equi t i es 

l i e,  i ncl udi ng an eval uat i on of  what  t he par t i es i nt ended when 

t hey agr eed t o t he st ock r e- pur chase agr eement ,  and whet her  i t  

shoul d gr ant  speci f i c  per f or mance as Bei del  r equest ed. "   

Maj or i t y op. ,  ¶51.   The maj or i t y ' s appr oach of  bal anci ng t he 

equi t i es shoul d not  be r ead t o pr ecl ude summar y j udgment  when 

appl y i ng t he t er ms of  t he cont r act .      

¶61 I  agr ee t hat  unnecessar i l y  i nj ect i ng good f ai t h and 

f ai r  deal i ng i nt o a cont r act ,  especi al l y when t he t er ms of  t he 

cont r act  ar e c l ear ,  i s  i mpr oper .   See di ssent ,  ¶69.   I ndeed,  t he 

Sevent h Ci r cui t  i s  r i ght l y war y of  usi ng t he doct r i ne of  good 

f ai t h and f ai r  deal i ng t o over come t he r i ght s and 

r esponsi bi l i t i es set  f or t h i n a cont r act .   See i d. ,  ¶72 ( quot i ng 

Mkt .  St .  Assocs.  Lt d.  P' shi p v.  Fr ey,  941 F. 2d 588,  593,  595 

( 7t h Ci r .  1991)  ( " [ I ] t  i s  unl i kel y t hat  Wi sconsi n wi shes,  i n t he 

name of  good f ai t h,  t o make ever y cont r act  s i gnat or y hi s 

br ot her ' s keeper .  .  .  .   I t  woul d be qui xot i c as wel l  as 

pr esumpt uous f or  j udges t o under t ake t hr ough cont r act  l aw t o 

r ai se t he et hi cal  st andar ds of  t he nat i on' s busi ness peopl e. " ) ) .   

  

                                                                                                                                                             
a concessi on by t he pl ai nt i f f  t hat  t her e was no act ual  
t er mi nat i on. "   Bei del ' s at t or ney st at ed t hat  " we di d agr ee and 
st i pul at e t hat  we woul d not  pur sue t hat , "  meani ng t he act ual  
t er mi nat i on c l ai m.   As I  do not  bel i eve t he r ecor d bef or e t hi s 
cour t  concl usi vel y r esol ves whet her  Bei del  was t er mi nat ed under  
t he t er ms of  t he cont r act ,  I  woul d r emand.       
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¶62 Her e,  t he cr i t i cal  cont r act  t er m,  " t er mi nat i on, "  i s  

not  f ul l y  devel oped wi t hi n t he f act s of  t hi s case,  t he meani ng 

of  whi ch must  be det er mi ned on r emand.   Ther ef or e,  I  woul d 

r emand f or  a c i r cui t  cour t  hear i ng t o det er mi ne when t he 

t er mi nat i on occur r ed.   I f  t he f act  f i nder  concl udes Bei del  was 

not  " t er mi nat ed"  pr i or  t o Mar ch 6,  2009,  he wi l l  r ecei ve onl y 

t he f ai r  mar ket  val ue of  hi s shar es.   I f  t he f act - f i nder ' s 

deci s i on i s t o t he cont r ar y,  t he cont r act  set s t he per  shar e 

pr i ce he i s t o be pai d.   

¶63 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .        

¶64 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s concur r ence.  
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¶65 MI CHAEL J.  GABLEMAN,  J.    (dissenting).  Today t he 

cour t  under mi nes cont r act  r i ght s i n t he name of  good f ai t h and 

f ai r  deal i ng,  over t ur ns t hi r t y year s of  pr ecedent ,  and i nver t s  

t he empl oyer - empl oyee r el at i onshi p.   I  r espect f ul l y di ssent .    

I .  BEI DEL FORFEI TED HI S ARGUMENT CONCERNI NG THE COVENANT 

OF GOOD FAI TH AND FAI R DEALI NG 

¶66 Bef or e di scussi ng t he maj or i t y ' s l egal  concl usi ons,  i t  

i s  i mpor t ant  t o f i r st  not e t hat  Bei del  f or f ei t ed1 hi s ar gument  

t hat  Si del i ne vi ol at ed t he covenant  of  good f ai t h and f ai r  

deal i ng.   Bei del  never  pl ed a c l ai m r el at ed t o t he covenant  of  

good f ai t h and f ai r  deal i ng,  nor  di d he r ai se t he i ssue bef or e 

t he cour t  of  appeal s.   The cour t  of  appeal s,  however ,  assi st ed 

Bei del  by pl ucki ng t he r emedy out  of  t hi n ai r  and maki ng i t  t he 

basi s f or  i t s  deci s i on t o r emand t o t he c i r cui t  cour t  t o 

det er mi ne " wher e t he bul k of  t he equi t i es l i e. "   Bei del  v.  

Si del i ne Sof t war e,  I nc. ,  2012 WI  App 36,  ¶16,  340 Wi s.  2d 433,  

811 N. W. 2d 856.    

¶67 So how does t he maj or i t y get  ar ound t he f or f ei t ur e 

obst acl e?  By st at i ng t hat  " [ i ] t  woul d be absur d t o r emand f or  

t he bal anci ng of  t he equi t i es wher e a par t y seeks speci f i c  

per f or mance and t o do so on t he condi t i on t hat  t he c i r cui t  cour t  

i gnor e br eaches of  good f ai t h and f ai r  deal i ng by t he par t i es. "   

                                                 
1 The maj or i t y r ef er s t o Bei del  " wai v i ng"  hi s ar gument  but  

" f or f ei t ur e"  i s t he mor e accur at e t er m.   See St at e v.  Ndi na,  
2009 WI  21,  ¶29,  315 Wi s.  2d 653,  761 N. W. 2d 612 ( " Wher eas 
f or f ei t ur e i s t he f ai l ur e t o make t he t i mel y asser t i on of  a 
r i ght ,  wai ver  i s t he i nt ent i onal  r el i nqui shment  or  abandonment  
of  a known r i ght . " )  ( c i t at i on omi t t ed) .    
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Maj or i t y op. ,  ¶48.   But  t hi s put s t he car t  bef or e t he hor se.   

Gi ven t hat  t he maj or i t y i s hol di ng t hat  t he const r uct i ve 

di schar ge doct r i ne does not  appl y,  and t hat  const r uct i ve 

di schar ge was t he ent i r e j ust i f i cat i on f or  Bei del ' s speci f i c 

per f or mance cl ai m,  i t  i s  unc l ear  why t hi s  cour t  i s  not  

di smi ssi ng Bei del ' s compl ai nt  and i s i nst ead or der i ng t he 

ci r cui t  cour t  t o consi der  a c l ai m t hat  was never  pl ed. 2   

                                                 
2 The concur r ence consi der s a r emand appr opr i at e f or  f ur t her  

f act - f i ndi ng on whet her  Bei del  was act ual l y t er mi nat ed dur i ng 
t he r el evant  t i me per i od.   Concur r ence,  ¶59 n. 2.   I  r ead t he 
r ecor d di f f er ent l y.   I n my vi ew,  Bei del  conceded t hat  he was not  
act ual l y t er mi nat ed wi t hi n t he r el evant  per i od and a hear i ng on 
t he i ssue i s t her ef or e unnecessar y.      

At  a t el ephoni c  conf er ence r egar di ng Bei del ' s mot i on f or  
r econsi der at i on,  Si del i ne' s at t or ney st at ed:  " I  t hi nk we' ve had 
a concessi on by [ Bei del ]  t hat  t her e was no act ual  t er mi nat i on of  
hi m by Si del i ne .  .  .  .  [ B] ecause of  t hat  pr i or  concessi on by 
[ Bei del ] ,  I  woul d l i ke t o pr epar e t he or der  [ di smi ssi ng Bei del ' s  
mot i on f or  r econsi der at i on] . "   Bei del ' s at t or ney t hen asked 
Si del i ne' s at t or ney t o " send i t  t o me bef or e you send i t  i n.   
We' l l  make sur e i t ' s  i n t he r i ght  f or m bef or e we even get  i t  t o 
t he j udge. "    The f ol l owi ng mont h t he c i r cui t  cour t  s i gned t he 
or der  denyi ng Bei del ' s mot i on f or  r econsi der at i on.   The or der  
cont ai ned t he f ol l owi ng l anguage:   " Fur t her ,  based on an 
agr eement  of  t he par t i es pl aced on t he r ecor d on Januar y 27,  
2011,  t hat  Pl ai nt i f f  [ Bei del ]  does not  cont end he was act ual l y  
t er mi nat ed by Si del i ne pr i or  t o Mar ch 7,  2009,  t hi s Or der  
r esol ves al l  c l ai ms as t o Si del i ne' s al l eged l i abi l i t y  t o 
Pl ai nt i f f . "   No par t y ever  obj ect ed t o t hi s l anguage,  and no 
par t y obj ect s t o i t  now.    
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¶68 Whi l e I  acknowl edge t hat  appel l at e cour t s have t he 

i nher ent  aut hor i t y t o consi der  i ssues r ai sed f or  t he f i r st  t i me 

on appeal ,  St at e v.  Huebner ,  2000 WI  59,  ¶¶27- 28,  235 Wi s.  2d 

486,  611 N. W. 2d 727,  t hi s di scr et i onar y power  shoul d be used 

spar i ngl y.   Gr een v.  Hahn,  2004 WI  App 214,  ¶21,  277 Wi s.  2d 

473,  689 N. W. 2d 657.   Mor eover ,  our  f or f ei t ur e doct r i ne per mi t s 

us t o consi der  i ssues or  ar gument s not  r ai sed;  i t  does not  

ext end t o causes of  act i on t hat  wer e never  pl ed.   Sohns v.  

Jensen,  11 Wi s.  2d 449,  458,  105 N. W. 2d 818 ( 1960)  ( " Wher e an 

i ssue i s nei t her  pl eaded nor  l i t i gat ed i n t he t r i al  cour t ,  t hi s 

cour t  or di nar i l y  wi l l  not  consi der  i t  on appeal  .  .  .  . " ) ;  

Mur phy v.  Mar t i n,  58 Wi s.  276,  280,  16 N. W.  603 ( 1883)  ( not i ng 

t hat  i t  i s  not  t he " pr ovi nce of  t hi s cour t "  t o " f or m new 

i ssues" ) .   As we r ecent l y st at ed,  " The mut ual  consol at i on of  

f or f ei t ur e i s t hat  each par t y can be conf i dent  t hat  a r i ght  

f or f ei t ed by t he ot her  wi l l  not  be r el i t i gat ed i n some 

subsequent  appeal  or  pr oceedi ng. "   St at e v.  Sot o,  2012 WI  93,  

                                                                                                                                                             
I  r egar d t he exchange bet ween t he at t or neys quot ed above as 

an or al  st i pul at i on,  subsequent l y memor i al i zed i n t he cour t ' s  
or der ,  and bi ndi ng on t he l i t i gant s.   See,  e. g. ,  Wyandot t e 
Chemi cal s Cor p.  v.  Royal  El ec.  Mf g.  Co. ,  I nc. ,  66 Wi s.  2d 577,  
589,  225 N. W. 2d 648 ( 1975)  ( " Gener al l y t hen,  or al  st i pul at i ons 
made i n open cour t ,  t aken down by t he r epor t er ,  and act ed upon 
by t he par t i es and t he cour t  ar e val i d and bi ndi ng. " )  ( c i t at i on 
omi t t ed) .   I n my opi ni on,  t he doct r i ne of  c l ai m pr ecl usi on woul d 
t hus bar  Bei del  f r om maki ng an ar gument  t hat  he was act ual l y 
t er mi nat ed under  t he hear i ng envi s i oned by t he concur r ence.   See 
N.  St at es Power  Co.  v.  Bugher ,  189 Wi s.  2d 541,  551,  525 N. W. 2d 
723 ( 1995)  ( descr i bi ng t he el ement s of  c l ai m pr ecl usi on as:  " ( 1)  
an i dent i t y bet ween t he par t i es or  t hei r  pr i v i es i n t he pr i or  
and pr esent  sui t s;  ( 2)  an i dent i t y bet ween t he causes of  act i on 
i n t he t wo sui t s ;  and ( 3)  a f i nal  j udgment  on t he mer i t s i n a 
cour t  of  compet ent  j ur i sdi ct i on. " ) .       
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¶36,  343 Wi s.  2d 43,  817 N. W. 2d 848.   Or  as Just i ce Scal i a has 

put  i t ,  t he pur pose of  appl y i ng t he f or f ei t ur e r ul e i s t o ensur e 

t hat  t he t r i al  r emai ns " t he mai n event , "  and not  s i mpl y a 

" t r yout  on t he r oad t o appel l at e r evi ew. "   Fr eyt ag v.  Comm' r  of  

I nt er nal  Revenue,  501 U. S.  868,  895 ( 1991)  ( Scal i a,  J. ,  

concur r i ng) .   The cour t  t oday pr ovi des no j ust i f i cat i on f or  

i gnor i ng t he f or f ei t ur e r ul e and gi v i ng Bei del ——a sophi st i cat ed 

par t y who has been abl y r epr esent ed t hr oughout  t hi s l i t i gat i on——

a shot  at  a second t r i al .     I n t hi s r espect  t he maj or i t y——much 

l i ke t he cour t  of  appeal s bef or e i t ——ser ves as advocat e r at her  

t han adj udi cat or .     

I I .  THE COVENANT CANNOT OVERRI DE EXPRESS TERMS OF A 

CONTRACT 

¶69 The most  i mpor t ant  f act  i n t hi s case i s t hat  Si del i ne 

act ed compl et el y  i n accor dance wi t h i t s cont r act ual  r i ght s.   

Whi l e i t  i s  t r ue t hat  t he covenant  of  good f ai t h and f ai r  

deal i ng i nher es i n ever y cont r act ,  t hi s equi t abl e doct r i ne 

cannot ,  cont r a t he maj or i t y,  be used t o v i t i at e c l ear  

cont r act ual  l anguage.   I nst ead,  t he not i on of  good f ai t h i s 

meant  t o ser ve as a gap- f i l l er  wher e a cont r act  i s  s i l ent .   

Uni t ed St at es v.  Basi n El ec.  Power  Coop. ,  248 F. 3d 781,  796 ( 8t h 

Ci r .  2001) .   I t  may not  " bl ock use of  t er ms t hat  act ual l y appear  

i n t he cont r act , "  and i t  has " not hi ng t o do wi t h t he enf or cement  

of  t er ms act ual l y negot i at ed. "   Cont i nent al  Bank,  N. A.  v.  

Ever et t ,  964 F. 2d 701,  705 ( 7t h Ci r .  1992)  ( East er br ook,  J. )  

( c i t at i on omi t t ed) .   I ndeed,  i n a r ecent  deci s i on t he Uni t ed 

St at es Supr eme Cour t  unani mousl y hel d t hat  equi t abl e r emedi es 
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cannot  t r ump t he pl ai n t er ms of  a cont r act  and may be used onl y 

t o f i l l  cont r act ual  gaps.   US Ai r ways,  I nc.  v.  McCut chen,  569 

U. S.  __,  133 S.  Ct .  1537,  1546- 47,  1549- 50 ( 2013) .   Her e,  t her e 

ar e s i mpl y no gaps t o be f i l l ed.           

¶70 The maj or i t y seems t o r ecogni ze t hese pr i nci pl es when 

i t  st at es t hat  " [ a]  par t y may not ,  however ,  empl oy t he good 

f ai t h and f ai r  deal i ng covenant  t o undo expr ess t er ms of  an 

agr eement . "   Maj or i t y op. ,  ¶29.   I n f act ,  t he maj or i t y quot es 

( but  t hen i gnor es)  t he f ol l owi ng l anguage f r om a cour t  of  

appeal s opi ni on:  

[ When]  a cont r act i ng par t y compl ai ns of  act s of  t he 
ot her  par t y whi ch ar e speci f i cal l y aut hor i zed i n t hei r  
agr eement ,  we do not  see how t her e can be any br each 
of  t he covenant  of  good f ai t h.   I ndeed,  i t  woul d be a 
cont r adi ct i on i n t er ms t o char act er i ze an act  
cont empl at ed by t he pl ai n l anguage of  t he par t i es '  
cont r act  as a " bad f ai t h"  br each of  t hat  cont r act .    

Super  Val u St or es,  I nc.  v.  D- Mar t  Food St or es,  I nc. ,  146 Wi s.  2d 

568,  577,  431 N. W. 2d 721 ( Ct .  App.  1988) .   The maj or i t y ' s 

knowi ng di sr egar d of  such a f undament al  pr i nci pl e of  cont r act  

l aw i s i nexpl i cabl e.   I t  appear s t hat  t he maj or i t y ei t her  t hi nks 

t hat  t he concept  of  good f ai t h and f ai r  deal i ng i s much br oader  

t han i t  i s ,  or  per haps i t  want s t o expand t he doct r i ne wi t h t hi s 

case.   I n any event ,  t he doct r i ne of  good f ai t h and f ai r  deal i ng 

i s pl ai nl y i nappl i cabl e when a scenar i o i s cover ed by t he t er ms 

of  a cont r act .    

¶71 Two of  t he l eadi ng l i ght s of  t he l aw and economi cs 

movement ,  Judges Fr ank East er br ook and Ri char d Posner  of  t he 

Uni t ed St at es Cour t  of  Appeal s  f or  t he Sevent h Ci r cui t ,  have 

shar pl y cr i t i c i zed t he i dea——advanced by t he maj or i t y——t hat  a 
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par t y ' s bar gai ned f or  cont r act ual  r i ght s can be super seded by 

t he et her eal  good f ai t h r equi r ement .   As Judge East er br ook has 

sai d,  " Par t i es t o a cont r act  ar e not  each ot her s '  f i duci ar i es;  

t hey ar e not  bound t o t r eat  cust omer s wi t h t he same 

consi der at i on r eser ved f or  t hei r  f ami l i es. "   Kham & Nat e' s Shoes 

No.  2,  I nc.  v.  Fi r st  Bank of  Whi t i ng,  908 F. 2d 1351,  1357 ( 7t h 

Ci r .  1990) .   An i ndi v i dual  i s  " ent i t l ed t o enf or ce [ a cont r act ]  

t o t he l et t er , "  even i f  t hi s causes " gr eat  di scomf or t "  t o t he 

ot her  par t y.   I d.   The essence of  an at - wi l l  cont r act  i s  t hat  an 

" empl oyer  may sack i t s empl oyee f or  any r eason except  one 

f or bi dden by l aw,  and i t  need not  show ' good cause. ' "   I d.  at  

1358.      

¶72 I n a s i mi l ar  vei n,  Judge Posner ——i n a deci s i on 

i nt er pr et i ng Wi sconsi n l aw——wr ot e t hat  " i t  i s  unl i kel y t hat  

Wi sconsi n wi shes,  i n t he name of  good f ai t h,  t o make ever y 

cont r act  s i gnat or y hi s br ot her ' s keeper .  .  .  .   I n f act  t he l aw 

cont empl at es t hat  peopl e f r equent l y wi l l  t ake advant age of  t he 

i gnor ance of  t hose wi t h whom t hey cont r act ,  wi t hout  t her eby 

i ncur r i ng l i abi l i t y . "   Mar ket  St r eet  Assocs.  v.  Fr ey,  941 F. 2d 

588,  593- 94 ( 7t h Ci r .  1991) .   What  i s mor e,  " even af t er  you have 

si gned a cont r act ,  you ar e not  obl i ged t o become an al t r ui st  

t owar d t he ot her  par t y and r el ax t he t er ms i f  he get s i nt o 

t r oubl e i n per f or mi ng hi s s i de of  t he bar gai n. "   I d.  at  594.   

Judge Posner  war ned t hat  " [ i ] t  woul d be qui xot i c as wel l  as 

pr esumpt uous f or  j udges t o under t ake t hr ough cont r act  l aw t o 

r ai se t he et hi cal  st andar ds of  t he nat i on' s busi ness peopl e. "   

I d.  at  595.   Li v i ng i n a f r ee ent er pr i se soci et y means t hat  we 
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must  accept  t hat  some cont r act s may " pl ace one par t y at  t he 

ot her ' s mer cy. "   I d.             

¶73 When Bei del  and Hal l  ent er ed i nt o t he st ock r epur chase 

agr eement ,  bot h knew ( or  shoul d have known)  t hat  t he put  opt i on 

woul d be subj ect  t o t he whi ms of  t he mar ket pl ace.   For  some 

r eason,  t he maj or i t y has deci ded t o i mmuni ze Bei del  and puni sh 

Hal l  f or  t he bar gai n t hat  each st r uck.   I n doi ng so,  t hi s cour t  

has j ust  l oosed a gr eat  deal  of  uncer t ai nt y upon cont r act  l aw i n 

t he St at e of  Wi sconsi n,  and i n t he pr ocess i nver t ed t he 

empl oyer - empl oyee r el at i onshi p by cedi ng some of  a company' s 

t er mi nat i on aut hor i t y i t s wor ker s.   At  t he ver y l east ,  an at -

wi l l  empl oyee can now r ai se a col or abl e c l ai m on t he meager  

basi s t hat  he was t er mi nat ed at  a t i me i nconveni ent  f or  hi m and 

hi s st ock opt i ons.   Thi s cour t  woul d do wel l  t o heed t he wor ds 

of  Judge Lear ned Hand:  " [ I ] n commer ci al  t r ansact i ons i t  does not  

i n t he end pr omot e j ust i ce t o seek st r ai ned i nt er pr et at i ons i n 

ai d of  t hose who do not  pr ot ect  t hemsel ves. "   James Bai r d Co.  v.  

Gi mbel  Br os. ,  I nc. ,  64 F. 2d 344,  346 ( 2d Ci r .  1933) .   

I I I .  THE MAJORI TY OVERTURNS A THI RTY- YEAR- OLD DECI SI ON OF 

THI S COURT 

¶74 I n deci di ng t hat  Bei del  can pr esent  a f act ual  ar gument  

t hat  t he t i mi ng of  hi s f i r i ng was i n bad f ai t h,  t hi s deci s i on 

over t ur ns,  sub si l ent i o,  Br ockmeyer  v.  Dun & Br adst r eet ,  113 

Wi s.  2d 561,  335 N. W. 2d 834 ( 1983) ,  a case not  even ment i oned by 

t he maj or i t y.   Ther e,  Br ockmeyer  was f i r ed f or  smoki ng mar i j uana 

i n f r ont  of  hi s empl oyees,  poor  j ob per f or mance,  and havi ng an 

af f ai r  wi t h hi s secr et ar y.   I d.  at  565.   Despi t e havi ng no 
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empl oyment  cont r act ,  Br ockmeyer  f i l ed a wr ongf ul  di schar ge 

act i on.   I d.  at  564- 65.   The i ssue i n t he case was whet her  an 

at - wi l l  empl oyee coul d br i ng a wr ongf ul  di schar ge act i on.   See 

i d.  at  563.        

¶75 We began by r ecogni z i ng t he Amer i can common l aw r ul e,  

whi ch was t hat  an empl oyer  may di schar ge an at - wi l l  empl oyee 

" f or  good cause,  f or  no cause,  or  even f or  cause mor al l y wr ong,  

wi t hout  bei ng t her eby gui l t y of  l egal  wr ong. "   I d.  at  567 

( c i t at i ons omi t t ed) .   We t hen not ed t hat  f eder al  and st at e 

st at ut es have si nce modi f i ed t he concept  of  an at - wi l l  empl oyee 

such t hat  cer t ai n pr ot ect ed cl asses cannot  be f i r ed f or  

di scr i mi nat or y r easons.   I d.  at  567- 68.   Consi st ent  wi t h t hese 

st at ut or y t r ends,  st at e cour t s acr oss t he count r y devel oped t wo 

common l aw causes of  act i on f or  t er mi nat ed at - wi l l  empl oyees.   

I d.  at  568.   One i s t he " publ i c pol i cy except i on, "  whi ch al l ows 

a di schar ged empl oyee t o r ecover  i f  " t he t er mi nat i on v i ol at es a 

wel l - est abl i shed and i mpor t ant  publ i c pol i cy. "   I d.  at  569.   The 

ot her  cause of  act i on i s br oader ,  and pr ovi des t hat  an empl oyer  

has an i mpl i ed dut y t o t er mi nat e an empl oyee onl y i n good f ai t h.   

I d.   A di schar ge i n bad f ai t h woul d t hus const i t ut e a br each of  

cont r act .   I d.          

¶76 Thi s cour t  adopt ed t he publ i c pol i cy except i on whi l e 

expr essl y r ej ect i ng t he bad f ai t h t er mi nat i on cause of  act i on.   

As we st at ed,  " We r ef use t o i mpose a dut y t o t er mi nat e i n good 

f ai t h i nt o empl oyment  cont r act s.   To do so woul d ' subj ect  each 

di schar ge t o j udi c i al  i ncur si ons i nt o t he amor phous concept  of  

bad f ai t h. '  .  .  .  I mposi ng a good f ai t h dut y t o t er mi nat e woul d 
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undul y r est r i ct  an empl oyer ' s di scr et i on i n managi ng t he 

wor kf or ce. "   I d.  ( c i t at i on omi t t ed) .   That  has been t he l aw f or  

t hi r t y year s.   Wi t h t oday' s deci s i on t hat  Si del i ne i s not  

ent i t l ed t o summar y j udgment  f or  exer ci s i ng a c l ear  cont r act ual  

r i ght  because t he t i mi ng of  Bei del ' s t er mi nat i on may have been 

i n bad f ai t h,  t he maj or i t y over r ul es Br ockmeyer  and er odes at -

wi l l  empl oyment  cont r act s.    

I V.  THE RECORD DOES NOT SUPPORT A FI NDI NG OF BAD FAI TH 

¶77 Fi nal l y,  i f  t hi s cour t  i s  goi ng t o adopt  t he bad f ai t h 

t er mi nat i on cause of  act i on,  i t  i s  wor t h pausi ng t o consi der  

whet her  Si del i ne act ual l y act ed i n bad f ai t h t owar ds Bei del .   

Our  deci s i on r emands t hi s case t o t he c i r cui t  cour t  t o det er mi ne 

whi ch par t y has a st r onger  equi t abl e c l ai m.   As I  have made 

cl ear  t hr oughout  t hi s di ssent ,  I  am unsur e when i t  woul d ever  be 

i nequi t abl e f or  a par t y t o exer ci se a val i d cont r act ual  r i ght ,  

so I  do not  know how t he ci r cui t  cour t  i s  supposed t o pr oceed 

under  t he st andar d cr af t ed by t oday' s opi ni on.   But  be t hat  as 

i t  may,  I  can see not hi ng t hat  coul d pl ausi bl y be char act er i zed 

as bad f ai t h conduct  on t he par t  of  Si del i ne.  

¶78 I n Oct ober  2008,  Hal l  i nf or med Bei del  t hat  he pl anned 

t o f i r e hi m t he f ol l owi ng Mar ch,  af t er  Si del i ne' s st ock coul d be 

r eval ued f r om i t s over i nf l at ed pr i ce of  $1, 600 a shar e.   I n 

doi ng so,  Hal l  act ed not  onl y i n hi s best  i nt er est s,  but  i n t he 

best  i nt er est s of  t he company as wel l .   Addi t i onal l y,  by 

pr ovi di ng not i ce t o Bei del  when he di d,  Hal l  gave hi m f i ve 

mont hs t o pr epar e f or  t he i nevi t abl e.   And dur i ng t he per i od 

l eadi ng up t o hi s t er mi nat i on,  Bei del  cont i nued t o r ecei ve 
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compensat i on f r om Si del i ne——t o t he t une of  $269, 000 i n sal ar y 

and shar ehol der  di st r i but i ons i n 2008.    

¶79 The onl y opt i ons Si del i ne had,  besi des t he one i t  

t ook,  wer e:  ( 1)  act  cont r ar y t o i t s own i nt er est s and t er mi nat e 

Bei del  when t he st ock was over val ued;  or  ( 2)  keep mum about  

Bei del ' s i mpendi ng t er mi nat i on and i nst ead spr i ng t he news on 

hi m t he day af t er  Si del i ne' s st ock was r eval ued.   The f i r st  

choi ce i s i r r at i onal  and t he second woul d seemi ngl y f ai l  t he 

equi t abl e t est  l ai d down by t he maj or i t y,  but  i f  Si del i ne i s not  

abl e t o r el y on t he l anguage of  t he cont r act ,  t hose wer e i t s 

onl y al t er nat i ves.   The cour t  i s  r emandi ng t hi s case f or  t he 

c i r cui t  cour t  t o det er mi ne " whet her  t he equi t i es l i e on t he 

pl ai nt i f f ' s  or  def endant ' s s i de, "  maj or i t y op. ,  ¶1,  but  I  t hi nk 

t oday’ s deci s i on has al r eady st acked t he deck agai nst  Si del i ne.    

¶80 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .     
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