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Def endant - Respondent - Peti ti oner, Diane M Frengen

Clerk of Supreme Court

M chael C. Hall and Kevin C. Austin,

Def endant s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCOKS, J. We review a published court of
appeal s decision! involving a dispute over the amount of noney
due to a shareholder for his shares in Sideline Software, Inc.
(Sideline), a conpany that serves the fantasy football |eague
market with an online | eague-nmnagenent program Because we
agree that the balancing of the equities required in a specific

performance claim did not occur and sunmary judgnent was

! Beidel v. Sideline Software, Inc., 2012 W App 36, 340
Ws. 2d 433, 811 N.W2d 856.
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inproperly granted, we affirm the court of appeals' decision to
reverse and remand for the circuit court to evaluate the claim
under the principles governing specific performance, determ ning
1) whether specific performance is available as a renedy, 2)
whet her there was a substantial enough breach to warrant
specific performance, 3) whether the equities Ilie on the
plaintiff's or defendant's side, and 4) whether anything woul d
make an order of specific performance unfair, unreasonable or
i npossi bl e.

12 The mnority sharehol der, Christopher Beidel, sought
specific performance of the Stock Repurchase Agreenent? that he
and M chael Hall, the wmpjority shareholder, had signed.
Beidel's claim rests on two provisions of the Agreenent. One
provision sets a stipulated price per share that is in effect
for two years; if that price expires without a new stipulation,
the share value is to be determ ned by an apprai ser selected by
Si del i ne. The other provision gives a shareholder whose
enploynment is termnated w thout cause while a stipulated price

is in effect the right to exercise a put option®to sell his

2In the Agreement, the parties stipulated that "[i]f a
controversy arises concerning the right or obligation to
purchase or sell any of the shares of Stock, such right or
obligation shall be enforceable in a court of equity by a decree
of specific performance.” "When a contract specifies renedies
avai l able for breach of contract, the intention of the parties
generally governs.” Ash Park, LLC v. Al exander & Bishop, Ltd.,
2010 W 44, 9137, 324 Ws. 2d 703, 783 N.W2d 294.

3 A put option is "[a]ln option to sell something (esp.
securities) at a fixed price even if the market declines; the
right to require another to buy." Black's Law Dictionary 1121
(7th ed. 1999).
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shares at the stipulated price. The dispute: Sideline thinks it
must pay only the appraised value for Beidel's shares, and
Beidel thinks Sideline nust pay the stipulated share price,
which is sone six times nore.*

13 After it becane clear that Sideline was planning to
termnate him and was transitioning his duties to others while
delaying the termnation until the stipulated price expired,
Bei del gave witten notice that he was exercising his put option
and demanding that 2,490 of his shares be purchased at the
stipulated price of $1,600 per share, which had not yet expired.
When Sideline refused to purchase Beidel's shares, Beidel
brought a claim for specific performance, seeking to have the
court order Sideline to purchase the shares at the stipulated
price, for a total of nearly four mllion dollars.

14 At the heart of the equitable claimthis case presents
is the question of whether it was fair for Sideline to tinme a
pl anned term nation w thout cause to avoid paying Beidel $1,600
per share and instead choose to let the stipulated price expire
before termnating him so that Sideline could instead pay only
the fair market value of the shares. Beidel contends that Hal
had explicitly told himin 2008 Sideline would term nate Beide
as soon as the stipulated purchase price expired; Beidel

contends that Sideline essentially termnated him in 2008,

* The record does not disclose the precise difference
between the two prices, but there is evidence that the
difference is substantial; a purchase offer nade to Sideline in
early 2009 was for an anount that would have bought out the
sharehol ders at $260 per share.
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transitioning his duties to others and unfairly delaying the
formal termnation solely to avoid paying the stipulated
purchase price then in effect.

15 Sideline does not dispute that the delay was due to a
desire to avoid the stipulated share price; rather, it asserts
that it was free to tine the termnation as it saw fit. Under
Sideline's interpretation of the <contract, refusing to pay
Beidel the stipulated share price was not a breach of the
Agreenent because Beidel's option to sell the shares for that
price was never triggered: no termnation actually occurred
until Septenber 17, 20009. Sideline says Beidel is therefore
entitled, under the applicable provision of the Agreenent, only
to "the fair market value of the [s]tock as determ ned by an
apprai ser selected by Sideline."

16 The court of appeals decision we review reversed a
grant of summary judgnent for Sideline on the grounds that
"[t]he circuit court did not . . . consider the balancing of
equities required in a case where a party seeks specific

performance of a contract.” Beidel v. Sideline Software, Inc.

2012 W App 36, 916, 340 Ws. 2d 433, 811 N.W2d 856. The court
of appeals considered the fact that Beidel had sought specific
performance and focused on "the special inplications of that
request for relief.” 1d., 914. The court of appeals concluded
that although the circuit court's analysis correctly disposed of
one aspect of Beidel's argunent, "there is nore" to evaluating a

cl ai m seeking specific performance. I1d., 713.
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M7 The circuit court had granted Sideline's notion for
summary judgnent on the claim of specific performance, basing
its holding on the conclusion that the claim could not rest on
an allegation that Sideline had constructively term nated Bei del
because a required elenent of constructive termnation was
undi sputedly absent.®> That is a correct statement of Wsconsin
| aw concerning the test for constructive termnation. Thi s was
not, however, a claim for wongful termnation, and, as the
court of appeals rightly recognized, the claimthat was nade was
never properly addressed.

18 The record indicates, too, that the circuit court
voi ced observations that would be relevant to the task of
bal ancing the equities. As the court of appeals noted, the
circuit court appeared sonmewhat reluctant to dismss Beidel's
claimon these facts; the circuit court stated that "[a] strong
argunment can be nmade that this scenario is so strong [that it
resenbl es constructive termnation]."

19 Besides that, it is potentially relevant to consider
the circuit court's disposition of two other counts that were a

6

part of this multi-count lawsuit,” clains that were against Hall

> At several points in the transcript, the circuit court
appears to make reference to equitable considerations, but the
basis for its ruling is clearly stated in ternms of a
constructive term nation anal ysis.

® The amended conplaint in this case, 09CV5862, lists three

clainms, characterized as follows: Count |: Specific Perfornmance
(as to Sideline Software, Inc.), Count 11: Breach of Fiduciary
Duty (as to Mchael C Hall) and Count I1l: Breach of Fiduciary

Duty (as to Kevin C. Austin).
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and anot her individual and arose from the sanme underlying facts.
When those counts were before the circuit court for summary
judgnent disposition along with this one, the court declined to
grant the defendants summary judgnent for a notable reason: it
found that "there are questions of fact wth respect to
[whether] they act[ed] in good faith" and whether they were
acting in the best interest of the conpany or were "out to get
M. Beidel." Those counts remained after this count was
di sm ssed, and they proceeded to a jury trial after this count
was dismssed.’” Wiile this appeal does not concern those clains,
the notion hearing transcript in which the circuit court
addressed all three counts clearly reflects the circuit court's
conclusion that summary judgnent was precluded as to Counts 2
and 3 by genuine issues of material fact that related to good
faith anong the parties and their dealings with each other.
There is no evidence in the record that those concerns were
addressed in the context of the specific performance claim a

claim that by definition turns on equitable considerations.

" Beidel noved the court of appeals to take judicial notice
of the special verdict form fromthe jury trial. The court of
appeals denied the notion, stating that "the verdict does not
affect either the result of this appeal or the analysis of this
opinion." Beidel, 340 Ws. 2d 433, 116 n.5. Wiile reference was
made in the briefs to this verdict, we are limted to the
information in the record, which includes the summary |udgnent
notion hearing transcript referenced above but not the jury
verdi ct. See Jenkins v. Sabourin, 104 Ws. 2d 309, 313, 311
N.W2d 600 (1981) (materials that are not a part of the record
cannot be consi dered).
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Such a claim should not be disposed of on summary judgnment
W t hout addressing them

110 Further, as the court of appeals observed, "[t]he rule
that parties to a contract act in good faith is universal."®
We have held that "[e]very contract inplies good faith and fair
deal i ng between the parties to it," and that nere "conpliance in
form not in substance” is a breach of "the covenant of good
faith that acconpani es every contract."®

111 We therefore agree with the court of appeals that
summary judgnent was inproperly granted in this case w thout the
required balancing of the equities that are due to a specific
performance claim and w thout a consideration of the potenti al
application of the covenant of good faith and fair dealing. In
order to nake a prima facie case that Sideline was entitled to
summary judgnent, its notion would need to show a defense that
woul d defeat Beidel's claim That is, it nust successfully
attack the requirenents for obtaining specific perfornmance:

- that specific performance is available as a renedy';

8 Beidel, 340 Ws. 2d 433, Y15 (citing Restatement (Second)
of Contracts 8§ 205 (1981)).

® Chayka v. Santini, 47 Ws. 2d 102, 107 & n.7, 176 N W 2d
561 (1970).

10 Ash Park, 324 Ws. 2d 703, 137 (when a contract specifies
remedi es available for breach of contract, the intention of the
parties generally governs). Oherwise "the primary criterion for
the availability of specific performance has been the inadequacy
of the legal renedy."” 12 Joseph M Perillo, Corbin on Contracts
8§ 63.1 (rev. ed. 2012).




No. 2011AP788

- that there has been a substantial enough breach to
war rant specific performance!’; and
- that the equities lie on [the plaintiff's] side,** and
that nothing would nake an order of specific performnce
unfair, unreasonable or inpossible. ®®
In determ ning whether the requirenents for specific performance
have been net in this case, it wll be necessary for the court
to interpret and apply the provisions of the Stock Repurchase
Agreenment, with special reference to Section 6, Termnation of
Enmpl oynent wi thout Cause, as well as Sections 8(b) and (c),
which relate to valuation. In this <case the analysis
necessarily involves interpreting the contract and determ ning
whet her the undefined term "term nation"” is anbiguous, and if
so, what the parties intended the term to nean. Extrinsic
evi dence nmay be needed in order to nake the determ nation of the
parties' intent.
12 Sideline's notion for sunmary judgnent does not set

forth such a defense, and therefore fails to make a prima facie

1 Huntoon v. Capozza, 57 Ws. 2d 447, 452, 204 N.W2d 649
(1973).

12 \eni sek v. Draski, 35 Ws. 2d 38, 51, 150 N wW2d 347
(1967); Gaugert v. Duve, 2001 W 83, 9146, 244 Ws. 2d 691, 628
N. W2d 861 (describing the circuit court's balancing process in
that case thus: "The <circuit court also concluded that as
between the [plaintiffs] and the defendants the equities were
perhaps equal due to the uniqueness of the property and the
conpeting interests at stake" and explaining that the circuit
court had concluded that one party's failure to take steps to
preserve a remedy tipped the scales).

13 Gaugert, 244 Ws. 2d 691, 747.

8



No. 2011AP788

case. '™ Accordingly, we affirm the court of appeals and remand
for "the circuit court's determnation where the bulk of the
equities lie, including an evaluation of what the parties
intended when they agreed to the stock re-purchase agreenent
and whether it should grant specific performance as Bei del
requested." Beidel, 340 Ws. 2d 433, Y16. A circuit court may
grant summary judgnent to a party on remand as warranted after
the equities have been bal anced, recognizing the inplications of
the nature of a claim for specific performance and the well-
establ i shed obligation of good faith and fair dealing.?'®
l. BACKGROUND

113 The case arises in the context of a deteriorating
relationship between a mjority shareholder and a mnority
shareholder. W briefly set forth a description of the parties,
their relationship and the terns of the contract at the center
of this dispute.

14 Sideline began by selling a conputer program for

fantasy football |eague mnmanagenent; it later noved to online

14 See Swatek v. County of Dane, 192 Ws. 2d 47, 61-62, 531
N.W2d 45 (1995) (describing the summary judgnent nethodol ogy of
exam ning first whether a claim has been stated, then turning to
whether a prima facie case was nade by the novant, and if so,
exam ning the opposing party's materials). The validity of the
claim in this case, the first step of the summary judgnment
anal ysis, is not at issue.

15 Super Valu Stores, Inc. v. D Mart Food Stores, Inc., 146
Ws. 2d 568, 577, 431 NW2d 721 (C. App. 1988) (Wsconsin |aw
does recognize that "[e]very contract inplies good faith and
fair dealing between the parties to it, and a duty of
cooperation on the part of both parties.”) (citation omtted).
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products for that sanme purpose. It was incorporated in 1998 by
Hall and Beidel, who had been college friends. Though the
di stribution of the shares changed over the years, Hall was from
the beginning the mgjority shareholder, and at the relevant
time, Hall owned 2,505 shares (slightly over half) and Beide

owned 2,495 shares. In the course of expanding the business,
t he conpany purchased in 2001 a small conpany that had devel oped
an online product. Its owner, Kevin Austin, possessed the kind
of programnm ng skills that such online products required; he was
initially engaged as a consultant and ultimately was hired and
granted options to purchase outstanding shares of the conpany.
Austin and Beidel did not have a good relationship; the
deterioration of that relationship appears to have played a
significant role in Beidel's eventual departure from the
conpany.

15 In 2004, Beidel and Hall signed a Stock Repurchase
Agreenent that was intended to "provide a neans of assuring a
market for the sale of their Stock in certain specified events."”
As relevant to this appeal, the Agreenent contained the
foll ow ng provisions. It contained a stipulation that specific
performance is the appropriate renmedy for breach.'® 1t contained
a provision that if a shareholder (that is, Hall or Beidel) were

fired without cause, Sideline would buy that sharehol der’s stock

' In the Agreement, the parties stipulated that "[i]f a
controversy arises concerning the right or obligation to
purchase or sell any of the shares of Stock, such right or
obligation shall be enforceable in a court of equity by a decree
of specific performance.”

10
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at an agreed price. The clause, section 6 of the Agreenent,

r eads:

Term nation of Enploynment Wthout Cause; Shareholder's
Put Opti on. Upon the termnation of a Shareholder's
enpl oynment with Sideline w thout cause (as defined in
section 7(b) below), the term nated Sharehol der shal
have a continuing option to sell all or any part of
the Stock owned by him and upon exercise of such
option, Sideline shall have the obligation to purchase
all of Shareholder's Stock so elected for sale by such
Sharehol der, at the price and on the terns provided in
sections 8 and 9 bel ow Provi ded, however, that such
purchase and sal e shall be subject to the restrictions
and limtations set forth in section 11 hereof. The
term nated Sharehol der shall exercise such option by
providing 30 day[s'] prior witten notice to Sideline
of his decision to sell his Stock.

(Enmphasi s added.) The referenced sections relevant here,
sections 8(b) and 8(c), provided for a two-year expiration
date and an alternative val uation

If no review of the Purchase Price is undertaken, the
Purchase Price set forth in the prior year(s) shal
continue in effect unless a period of 24 nonths
expires fromthe last tine in which the Sharehol ders
and Sideline stipulated a Purchase Price.

If the Purchase Price has not been stipulated within
the 24 nonths prior to a Purchase Event, and a
Purchase Event occurs, the Purchase Price shall be the
fair market value of the Stock as determned by an
apprai ser selected by Sideline.

16 Pursuant to the Agreenent, Beidel and Hall set the
stock price over the years between 2004 and 2007. As the court

of appeal s expl ai ned:
The last stipulated price was agreed to in a docunent

signed by both Hall and Beidel, dated March 6, 2007.
It provided for a per-share valuation of $1,600, and

11
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thus expired twenty-four nonths |ater because Hall and
Bei del never agreed on a new val uati on.

Bei del, 340 Ws. 2d 433, 14.
17 Because there was no new agreed-upon valuation, the
price stipulated to on March 6, 2007, was set to expire on Mrch

6, 20009. In October 2008, Hall told Beidel of his intention to

term nate Beidel. In Decenber of 2008, the two nmet to discuss
the transitioning of Beidel's duties prior to April of the
followng vyear. Followng that neeting, the process of

transitioning duties seened to be underway in January of 2009

That nonth another conpany interested in purchasing Sideline
made an offer to purchase. The offer contained an enpl oynent
agreenent and stock options for Hall, but none for Beidel. On
January 20, Beidel submtted witten notice to Hall that he was
thereby exercising his put option under the Agreenent wth

regard to 2,490 shares of Sideline stock. The notice asserted

t hat he had already been "stripped . . . of [ hi s] ] ob
responsibilities” and hi s enpl oynent had "already been
termnated by Sideline." He demanded that Sideline purchase the

stock at the stipulated price in accordance with the Agreenent.
118 When Sideline refused, Beidel filed a claim against
Sideline for specific performance.!” Sideline noved for summary
j udgnent . Sideline clainmed that it was entitled to summary
j udgnent because "Bei del was notivated to claim he was

constructively discharged in order to increase his buy-out,"”

" He also filed related claims against Hall and Austin
i ndi vi dual |y.

12
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because "there was no termnation of Beidel prior to March 6,
2009, " and because "Beidel cannot establish a single elenent of
constructive discharge" to establish that events prior to March
6, 2009, constituted term nation. The summary judgnent notion
described "Hall's right to postpone the termnation, in order to

avoid the stipulated price," as "a significant contract right

t hat Hal | and Sideline had under the Agreenent."” | t
acknowl edges that Hall "was not notivated to coerce Beidel into
resigning in advance of March 2009" and that Hall "was
notivated" to keep him enployed "until at |least after the
stipulated price expired.” | t states that "Hal | had

specifically represented to Beidel that he would have a job
until at least then . . . ." It also acknow edges that Beidel's
duties were docunented for the purpose of "transitioning themto
others." The notion for summary judgnent does not contain any
argunent concerning the equitable considerations relevant to a
cl ai m of specific performance.

19 The circuit court for MIwaukee County, the Honorable
John J. DiMdtto presiding, initially granted partial summary

judgnent to Sideline as foll ows:

The plaintiff my not proceed on the specific

performance claim against Sideline . . . by claimng
that he was constructively discharged. There is no
genuine issue of mterial fact that one of the
essenti al el ements  of a claim of constructive
di scharge, actual resignation by the enployee, did not
occur in this case. Co The plaintiff wll be
permtted to proceed to trial on Count No. |, but he
wll be required to prove that he was actually

di scharged by Sideline Software Inc., wthout -cause,
prior to the expiration of the stipulated price.

13
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20 Followi ng a subsequent hearing, the Honorable WIIiam
W Brash, I1l, denied Beidel's notion for reconsideration and
di sm ssed the anmended conplaint with prejudice as to Sideline,
noting that Beidel did not contend that he was actually
termnated by Sideline prior to March 7, 20009. A subsequent
notion for reconsideration was deni ed.

21 As noted above, the circuit <court denied sumary
judgnent as to related clains because the court found genuine
issues of material fact concerning the good faith dealings of
the parties.

22 The court of appeals reversed the grant of summary
judgnent; Sideline petitioned for review, and this court granted
revi ew.

1. SPECI FI C PERFORMANCE

23 The question presented by the claimis whether Beidel
is entitled to specific performance of the repurchase of his
shares at the stipulated price of $1,600 each after Sideline
refused to honor Beidel's exercise of his put option under the
agreenent. W |l ook to our case |law on specific performance for
the principles that govern a specific performance claim There
we see a series of determnations that a court is obligated to
make and the showing a party nust nmake to prevail in such a
claim

24 The threshold question is whether specific performance
is avail able. In this case, as noted above, the parties agreed
in advance that it would be. In the agreenent, the parties
stipulated that "[i]f a controversy arises concerning the right

14
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or obligation to purchase or sell any of the shares of Stock,

such right or obligation shall be enforceable in a court of
equity by a decree of specific performance.™ W have stated
that when a contract specifies renedies available for breach of
contract, the intention of the parties generally governs. Ash

Park, LLC v. Al exander & Bishop, Ltd., 2010 W 44, 937, 324 Ws.

2d 703, 783 NW2d 294 (affirmng grant of specific
performance). \Were there is not such an agreenment in advance,
"the primary criterion for the availability of specific
performance has been the inadequacy of the legal renedy." 219

Corbin on Contracts 8§ 63.1. "[T]he general rule defining the

i nstances where specific performance wll be granted may be
stated as follows: where damages are an inadequate renedy and

the nature of the contract is such that specific enforcenent of

it will not be inpossible or involve too great practical
difficulties . . . equity wll grant a decree of specific
performance." 25 Sanmuel WIliston, A Treatise on the Law of
Contracts 8§ 67:1 (4th ed. 2002) . "Specific
performance . . . will not be ordered if damages would be
adequate to protect the expectation interest of the injured

party." Restatenent (Second) of Contracts § 359(1) (1981). See
al so Negus v. Madison Gas & Elec. Co., 112 Ws. 2d 52, 64, 331

N. W2d 658, 665 (C. App. 1983) (holding that specific
performance was unavail abl e because statute limts plaintiff to
particul ar renedies: "Because Negus nust pursue a statutory

remedy available to him the trial court erred in concluding

15
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that specific performance was an available renedy. The order
granting specific performance therefore nust be reversed.").

125 After the threshold determnation 1is nade that
specific performance is available, the analysis proceeds with a
series of questions.

26 First, is there a substantial enough breach to warrant
specific performance? In a case involving a contract, this
necessarily requires the court to interpret the terns of the
contract. The Restatenent (Second) of Contracts describes the
relationship of a breach and a claim of specific performance:
"[Specific performance] is seldom granted unless there has been
a breach of contract, either by non-performance or Dby
repudi ation. ™ Rest atement (Second) of Contracts 8 357 cnt. a

(1981).' In the context of a land contract, Huntoon v. Capozza

refined the question further to weigh the significance of the

al l eged breach. The court focused its analysis on whether there

were breaches "substanti al enough” to warrant specific
per f or mance. Huntoon v. Capozza, 57 Ws. 2d 447, 452, 204
N.W2d 649 (1973). Hunt oon concerned a contract between a
seller and buyer of a bar. The seller filed a claim for

specific performance seeking the full balance of the purchase
price and other costs after the buyer defaulted on the paynents

followwng a fire at the property. In addressing the claim the

18 1t also acknow edges the possibility of seeking specific

performance prior to a breach: "In wunusual circunstances,
however, it may be granted where there is nerely a threatened
breach.” Restatenment (Second) of Contracts § 357 cnt. a (1981).

16
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court differentiated between various clainmed breaches on the
basis of whether they were "substantial enough to justify
equitable relief to the vendors." |Id. Wth respect to one
claim the failure of the buyer to pay an agreed-upon portion of
the real estate taxes, the court said, "[We are not prepared to
state on this record that such breach was material." |d. at
453. The other two clainmed breaches, failure to make the
monthly  paynent on time and failure to maintain the
establishment's tavern license in good standing, were, the court
found, "substantial enough to justify equitable relief to the
vendors." 1d. at 452. It is apparent fromthis distinction that
absent the "substantial enough”" breach, equitable relief is not
justified.

27 In determning whether a substantial enough breach
occurred, it wll be appropriate to consider, as the court of
appeal s di scussed, the covenant of good faith and fair dealing.
As this court has observed, "Every contract inplies good faith
and fair dealing between the parties to it, and a duty of

cooperation on the part of both parties."” Chayka v. Santini, 47

Ws. 2d 102, 107 n.7, 176 N.W2d 561 (1970). The Chayka case

illustrates the comon disfavor for followng the letter but not

9

the spirit of an agreenment,'® and in that case, it was deemed a

19 See, e.g., Mendelson v. Del. River & Bay Auth., 56 F.
Supp. 2d 436, 438 (D. Del. 1999) (rejecting a Maryland
jurisdictional challenge that "look[ed] only to the letter of
its contract, ignoring the spirit of the agreenent” where the
contract stated that the product would be shipped to Virginia
but the manufacturer knew that the specially manufactured item
was intended for installation in Maryl and).

17
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violation of the covenant of good faith and fair dealing to do

So. VWhat had h
this way:
I n Chayka,

joint and
deat h, woul

appened in Chayka has been concisely summarized

a husband and wife contracted to execute
reciprocal wlls, which, upon one party's
d leave all property to the other and, upon

the survivor's death, would |eave all property owned
by the survivor to another relative. After the

husband' s
t hereafter,
her new hus

death, the wfe remarried and, shortly
conveyed virtually all of her property to
band (or, in sone instances, to herself and

her husband in joint tenancy). On the wfe's death,
her estate sought to overturn the conveyances.
Resisting the challenge, the second husband argued

that the

will contract had been fully perforned

because a will with all of the agreed-upon ternms had

been execut
did | eave

ed (and fully perfornmed, in that the wfe
the property that remained to the

rel ative).?

The Chayka court did not accept the second husband's argunent

that the contract had been conplied with, as the "property that

remai ned" had in

This, as an

deed been left to the other relative:

other court has well stated it to be, is "a

mere play upon words." Wat she in fact has done has
stripped nearly all of the flesh from the bones,

| eavi ng onl

y a skeleton for testanentary disposition

to [the relative who was to receive the property].

This is a

conpliance in form not in substance, that

breaches the covenant of good faith that acconpanies

every cont
agreenent o

Chayka, 47 Ws.

ract, by acconplishing exactly what the
f the parties sought to prevent.

2d at 107.

20 Foseid v.

State Bank of Cross Plains, 197 Ws. 2d 772,

795, 541 N.W2d

203 (Ct. App. 1995) (citations omtted).
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128 The court of appeals in Foseid acknow edged what was
implicit in Chayka's holding—that "acconplishing exactly what
the agreenent of the parties sought to prevent" constituted an
i ndependent breach even if there was no other technical breach
alleged. "[We do not consider that reference as a hol ding that
violation of the inplied prom se of good-faith dealing may not
be consi dered independent of any breach (or |ack of breach) of
the wunderlying contract. |Indeed, such a holding would run
contrary to the supreme court's decision in [Chayka]." Foseid

v. State Bank of Cross Plains, 197 Ws. 2d 772, 795, 541 N W2d

203 (Ct. App. 1995)(citations omtted).

129 A party nmay not, however, enploy the good faith and
fair dealing covenant to undo express ternms of an agreenent.
Rel i ance on the covenant of good faith and fair dealing did not
avai | a franchisee who conplained that "even if [the
franchi sor' s] conduct conported wth the terns of t he
agreenent,"” the covenant required that the franchisor "not
franchise a second store in [the franchisee's] nmarket area."

Super Valu Stores, Inc. v. D-Mart Food Stores, Inc., 146 Ws. 2d

568, 577, 431 NwW2d 721 (C. App. 1988). In Super Valu Stores,

the franchise agreenent "specifically authorized" the franchisor
to act in a manner which could harm the franchisee. The
franchise agreenent explicitly stated that the franchise was
non-exclusive and the franchisor had the "sole choice and
discretion” as to whether to enter another franchise agreenent
in the sane conmunity or any other. Id. at 572. As the court
of appeals said in that case,
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[Where, as here, a contracting party conplains of
acts of the other party which are specifically
authorized in their agreenent, we do not see how there
can be any breach of the covenant of good faith.
I ndeed, it wuld be a contradiction in ternms to
characterize an act contenplated by the plain | anguage
of the parties' contract as a "bad faith" breach of
that contract.

ld. at 577. Unlike in Chayka, in Super Valu Stores there was

conpliance with both the form and substance of the contract.

130 Having determned that specific performance is
avai lable and warranted by a substantial enough breach by a
party, the court arrives at the heart of the mtter—the
"bal ancing of the equities"” in which it takes into consideration
all the facts and circunstances and determ nes whether the
plaintiff is entitled to the equitable relief he seeks. "The
fairness of ordering specific performance depends on the facts
and equities of the individual case before the circuit court and
will vary from case to case." Ash Park, 324 Ws. 2d 703, 4938

Thi s bal anci ng has been described as "a judicial discretion":

But this discretion is not one to be exercised at the
mere will and pleasure of the judge. It nust be a
judicial discretion, controlled and governed by the
principles and rules of equity. Its exercise therefore
depends upon the existence of a multitude of facts,
events, and incidents surrounding the transaction

Mulligan v. Albertz, 103 Ws. 140, 144, 78 N W 1093 (1899).

"“Accordingly, specific performance will be granted when it is
apparent from a view of all the circunstances of the particular
case that it wll serve the ends of justice.” 81A C.J.S.

Specific Performance 8§ 4 (2004). | ndeed, as one treatise has

stated, "[I]n determning the question [of whether to grant or
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refuse a decree of specific performance], a greater variety of
facts is to be taken into consideration than is the case in an
action for damages for breach of contract."” 12 Joseph M

Perillo, Corbin on Contracts 8 63.1 (rev. ed. 2012).

131 As a part of its equitable balancing, the court nust
consider countervailing concerns: Are there any factua
considerations that would make specific performance unfair,
unr easonabl e, inpossible, oppressive, harsh or unjust? See

Gaugert v. Duve, 2001 W 83, 947, 244 Ws. 2d 691, 628 N W2d

861 (stating, "The circuit court's analysis did not reveal any
factual considerations that would make specific performance

unfair, unreasonable, or inpossible.” (citing Anderson v.

Onsager, 155 Ws. 2d 504 at 512-13, 455 N.W2d 885 (1990))).
This determ nati on has been phrased in various ways: "The court
will not grant the relief unless satisfied that the claim is
fair and the contract equal and founded on consideration, that
it is not opposed to public policy, that the plaintiff is guilty
of no inequitable conduct or of delay constituting |aches, and
that the result will not be oppressive, harsh or unjust."” 9 Jay

Grenig, Wsconsin Pleading and Practice 8§ 81:2 (5th ed. 2012)

(citing cases).

132 Consistent with the latitude the circuit court has to
consider many factors is the latitude the circuit court has to
fashion a renmedy. Wsconsin cases have recognized that once a
court has determned that equitable relief is appropriate, it
has wde latitude to fashion the renedy based on the equities of
the case. "This being an action for specific performance the
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circuit court sits as a court of equity and should be able to
fashion relief which wll be equitable to both plaintiffs and

def endants. " Veni sek v. Draski, 35 Ws. 2d 38, 51, 150 N.w2d

347 (1967). See also Town of Fond du Lac v. Gty of Fond du

Lac, 22 Ws. 2d 525, 531-32, 126 N.W2d 206 (1964) ("A court of
equity has inherent power to fashion a renedy to the particular
facts. Continued failure to do so would render equity .

sterile and . . . arbitrary in its relief . . . ."); Am Med.
Servs., Inc. v. Mit. Fed. Sav. & Loan Ass'n, 52 Ws. 2d 198,

205, 188 N.W2d 529 (1971) ("The court of equity has always had
a traditional power to adapt its renedies to the exigencies and
the needs of the case; that was one of the great virtues and
reasons for the existence of courts of equity."); Ash Park, 324
Ws. 2d 703, 9173 ("[T]he court of equity has the power of
devising its remedy and shaping it so as to fit the changing
ci rcunst ances of every case and the conplex relations of all the

parties.” (quoting 1 John Norton Poneroy, A Treatise on Equity

Jurisprudence 8§ 109 (5th ed. 1941)).

133 Finally, we note that this case arises in the posture
of a summary judgnent notion. W review a summary decision de

novo, applying the sanme nethodology as the circuit court. Geen

Spring Farnms v. Kersten, 136 Ws. 2d 304, 315, 401 N. W2d 816

(1987). "Under [Ws. Stat. § 802.08], summary judgnment nust be
ent er ed i f t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
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judgnent as a matter of law'" Swatek v. County of Dane, 192

Ws. 2d 47, 61, 531 N WwW2d 45 (1995). The nethodology is
strai ghtforward—evaluate the <claim first, then see if the
nmoving party has presented a prim facie case for summary

judgment, and if so, exam ne the opposing party's proof:

Qur first step is to discern whether the pleadings set
forth a claim for relief as well as a material issue
of fact. |If the pleadings neet this initial test, our
inquiry shifts to the noving party's affidavits or
other proof to determne whether a prim facie case
for summary judgnent has been presented. If the noving
party has nmade a prim facie case for sumary
judgnment, we then examine the affidavits and other
proof of the opposing party to discern whether there
exi st disputed material facts, or undisputed materia
facts from which reasonable alternative inferences may
be drawn, sufficient to entitle the opposing party to
atrial

1d. at 61-62.
[11. DI SCUSSI ON

134 Having set out the analytical framework that applies
to a specific performance case, we now turn to the task of
applying it to the case at hand. We apply the nethodol ogy as
described by Swatek. There is no dispute, as to the initial
question, that the pleadings set forth a claim for relief,
specifically for equitable relief, pursuant to a contractua
provision, as well as a material issue of fact. The anended
conplaint alleges that Sideline failed to pay the stipul ated
price after Beidel exercised his put option.

135 The next question is whether the noving party, in this
case Sideline, has made a prima facie case for sunmmary judgnent.
"To make a prim facie case for summary judgnent, a noving
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def endant nust show a defense which would defeat the plaintiff."”

Grans v. Boss, 97 Ws. 2d 332, 338, 294 N.W2d 473 (1980),

overruled on other grounds by Meyers v. Bayer AG Bayer Corp.,

2007 W 99, 303 Ws. 2d 295, 735 N.W2d 448.

136 In order to prevail on his equitable claim as we have
set forth above, Beidel would have to show that that specific
performance is available to himas a renedy,? that there was a
substantial enough breach to warrant specific performance, that
the equities lie on his side, and that nothing would make an
or der of specific per f or mance unfair, unr easonabl e or
i npossible. In order to make a prima facie case for sumary
judgnent, Sideline nust therefore show "a defense which would
defeat the plaintiff." Gans, 97 Ws. 2d at 338. In the
context of a specific perfornmance claim the nmotion for sumary
judgnent nust address the specific requirenents the case |aw
sets forth for such a claim

A The Summary Judgnent Motion

137 An exam nation of Sideline's sunmary judgnent notion
shows that while it has shown a defense which would defeat a
constructive termnation argument in a wongful termnation

claim it has not shown a defense which would defeat the claim

L In the Agreement, the parties stipulated that "[i]f a
controversy arises concerning the right or obligation to
purchase or sell any of the shares of Stock, such right or
obligation shall be enforceable in a court of equity by a decree
of specific performance.” Wen a contract specifies renedies
avai l able for breach of contract, the intention of the parties
general ly governs. Ash Park, 324 Ws. 2d 703, {37.
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Bei del actually brought. Not only does the summary judgnent
motion fail to address the equitable claimdirectly, it attenpts
to support its position wth facts and argunents that could be
construed to support Beidel's position on the equitable claim
(e.g., Sideline claims that it had a "right to postpone the
termnation, in order to avoid the stipulated price," that Hal
"was not notivated to coerce Beidel into resigning in advance of
March 2009," and that Hall "was notivated" to keep him enpl oyed
"until at least after the stipulated price expired"). None of
these assertions are inconsistent wth Beidel's theory that
Sideline wunfairly refused to purchase his shares at the
stipulated price after delaying his termnation for that express
pur pose. Because the summary judgnent notion does not show a
defense that would defeat the equitable claim it does not nake
a prima facie case. The analysis ends there, and the notion
fails.

138 We turn next to the two | egal concepts that are |ikely
to arise again when the case is remanded: the doctrine of
constructive termnation and the covenant of good faith and fair
dealing. We exam ne each of the issues in order to acknow edge
and respond to the parties' argunents.

B. Constructive Term nation

139 As noted above, Beidel was formally term nated by the
board of Sideline in Septenber 2009. He has asserted that he
was, in reality, termnated |ong before that. The significance
of the timng is that if the termnation took place while the
stipulated price was still in effect, Beidel's shares are worth
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$1,600 each. |If the termination took place after the expiration

of the stipulated price, his shares are worth many tinmes |ess.
40 The constructive discharge doctrine "recognizes that

sone resignhations are coerced, tantamount to a termnation.”

Strozinsky v. Sch. Dist. of Brown Deer, 2000 W 97, 168, 237

Ws. 2d 19, 614 N W2d 443. W addressed this scenario in

Strozi nsky and described the purpose of the doctrine this way:

Act ual di schar ge carries significant | ega
consequences for enpl oyers, i ncl udi ng possi bl e
liability for wongful discharge. In an attenpt to

avoid liability, an enployer may refrain from actual ly
firing an enployee, preferring instead to engage in
conduct causing him or her to quit. The doctrine of
constructive di schar ge addr esses such enpl oyer -
attenpted 'end runs' around wongful discharge and
other clainms requiring enployer-initiated term nations
of enpl oynment.

Strozi nsky, 237 Ws. 2d 19, {68.

41 The court stated that the significance of the hol ding
was that "enployers cannot escape liability by coercing a
resignation instead of formally wuttering the words 'you're
fired."" 1d., 183. It then stated what a plaintiff seeking to
establish that a resignation was coerced nust show "The
plaintiff nust prevail under an objective standard, establishing
that conditions were so intolerable that a reasonable person
confronted with sanme circunstances would have been conpelled to
resign." Id.

42 Beidel asserts that the situation here is governed by

the principle underlying the constructive discharge doctrine—
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that substance is nore inportant than form Essentially, he
seeks, at Jleast in the context of an equitable claim an
interpretation of the constructive discharge test under which
the neaning of being "substantially term nated"” would enconpass
situations where an enployer does not formally termnate an
enpl oyee, and the enployee does not resign. He has not,
however, brought to our attention any cases in which a court
found constructive termnation had occurred where the enployee
had not resigned. Sideline agrees that the doctrine is key in
this case; indeed, it asserts that the dispositive question in
this case is whether Beidel can show that he was constructively
di scharged prior to the expiration of the stipulated price of
the shares. Sideline argues that Beidel concedes that his
formal term nation happened later, and he cannot show that he

resigned, as required by the Strozinsky elenents. Si del i ne

asserts that those facts are fatal to his claim that the put
option was triggered before the stipulated price expired.

143 We disagree in Kkey respects wth both approaches.
Bei del is wong because he thinks in an equitable case, the test
for constructive discharge can be applied in a less formalistic
way such that constructive discharge can be found to occur even
where there is not a resignation by an enpl oyee. Even though the
rational e underlying the constructive discharge doctrine is, as

Bei del points out, one of nmaking sure that "substance prevails
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over form" courts have established the test for a constructive
term nation, and every Wsconsin case we have found that neets

that test involves a resignation. See Strozinsky, 237 Ws. 2d

19, 968. The fact that the test was developed in order to help
courts do justice does not nean that it is to be applied wthout
regard to the required el enents. W see no need to alter the
Strozinsky approach to testing constructive discharge clains.
We recognize that this case is unusual in that it involves an
enpl oyee who is also a shareholder and director, who is arguably
conpelled by his own self-interest to help keep the conpany
functioning and profitable and therefore prevented from
resigning as mght an enployee w thout those additional roles.
W do not think it wse to alter an established and workable
test to fit the unusual situation presented here.

44 However, we cannot agree that this conclusi on—that

the constructive termnation test is not satisfied—di sposes of

Beidel's equitable <claim Sideline argues that specific
per f ormance  of the contract IS precl uded because the
constructive termnation elenents cannot be shown. But t hat

argunent is based on a fundanental m sapprehension of the claim
for specific performance: Beidel was not pursuing a claim for
wrongful term nation and does not allege that the term nation of
hi s enpl oynent, whenever it happened, violated any contract. As

the court of appeals held, the analysis does not end with the
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di sposal of the constructive termnation claim Further, it is
unhel pful and unnecessary to graft the constructive termnation
requi renents onto the equitable analysis. On that point, we
agree with Beidel that "[t]he court's discretion in deciding
whet her to grant specific performance should not be limted by a
t est inmported from an entirely different | egal t heory
inplicating entirely different concerns.”

145 There is one further, related consideration, given
that Beidel's claim turns on the timng of the ending of his
enpl oynment with Sideline. The foundation for Beidel's specific
performance claim is that his treatnment by Sideline triggered
his right to exercise his put option prior to the expiration of
the stipulated share price. The contract, in section 6,

"Termination of Enploynent Wthout Cause; Shareholder's Put

Option," cross-references section 7(b) for the definition of
"Cause":

"Cause" neans (i) the conmission of a felony or a
crime involving noral turpitude or the comm ssion of
any other act or omssion involving dishonesty,
disloyalty or fraud with respect to Sideline, (ii)
failure to devote his entire business tinme to the
busi ness of Sideline (subject to normal vacation |eave

or time off, illness or sick |eave, or other periods
of permtted absence), (iii) conduct tending to bring
Si del i ne into substanti al public di sgrace or

di srepute, (iv) gross negligence or wllful m sconduct
wth respect to Sideline, or (v) any naterial breach
of this Agreenent.
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However , we observe that the contract does not defi ne

"term nation."?

In the course of weighing the equities in a
specific performance claim based on a contract, a court needs to
of course consider the ternms of the contract, and whether
"termnation" is anbiguous, and if so, what the parties intended
the termto nmean.?® Al of this is appropriate to consider when
the circuit court weighs the equities involved.

C. Covenant of Good Faith and Fair Dealing

146 The parties also dispute the application of the

covenant of good faith and fair dealing in the context of a

22 W briefly note again the language in Section 6
concerning what triggers the obligation of Sideline to purchase
the shareholder's stock at the price in effect at the rel evant
time:

Term nation of Enploynment Wthout Cause; Shareholder's
Put Opti on. Upon the termnation of a Shareholder’s
enpl oyment with Sideline w thout cause (as defined in
section 7(b) below), the term nated Sharehol der shal
have a continuing option to sell all or any part of
the Stock owned by him and upon exercise of such
option, Sideline shall have the obligation to purchase
all of Shareholder's Stock so elected for sale by such
Shar ehol der, at the price and on the terns provided in
sections 8 and 9 bel ow.

23 Capital Investnents, Inc. v. Witehall Packing Co., 91
Ws. 2d 178, 190, 280 N.W2d 254 (1979) ("After a contract has
been found to be anbiguous, it is the duty of the courts to
determine the intent of the parties at the tine the agreenent
was entered into. In resolving the anbiguity and determ ning the
parties' intent, the court may |ook beyond the face of the
contract and consider extrinsic evidence. Additionally, the
court may rely on the canons of construction which are designed
to ascertain the intentions of the parties entering into a
contract.” (Citations omtted.)).
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specific performance claim especially one that involves an
enpl oyee's term nation. W set out above the basic principles
that Wsconsin cases have discussed: that every contract inplies
good faith and fair dealing between the parties to it, and a
duty of cooperation on the part of both parties; that a
violation of the inplied promse of good-faith dealing nay be
consi dered i ndependent of any breach of the underlying contract;
and that the covenant cannot be wused to turn what was
specifically authorized in the agreement into a breach. ?

147 Sideline makes several argunents related to this
topi c. It argues that Beidel waived the opportunity to have
this doctrine discussed in connection with his claim and it
appears to take the position that it is not appropriate or
permtted for the court to consider the application of the
covenant of good faith and fair dealing unless Beidel "pled a
second cause of action that is independent and severable from

the claim for breach of contract based wupon constructive

24 See discussion at 1Y27-29, supra. Contrary to the
dissent's claim (D ssent, 95), we do not conclude that the
covenant of good faith and fair dealing can "be used to vitiate

cl ear contractual |anguage.™
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di scharge. "%

Sideline also argues that there is no application
of the covenant of good faith and fair dealing because the
covenant is enployed as a "gap-filler,” to be applied to

circunstances that are not contenplated by the |anguage of the

parties' contract. In this case, Sideline asserts, the contract
has no gaps to fill because the Stock Repurchase Agreenent
contenplated that Sideline "mght [ choose] to rmake the

termnation effective after the stipulated price expired because
of changes in market conditions or other uncertainties inpacting
the accuracy of the stipulated price.” Finally, it asserts that
to the extent that the covenant of good faith and fair dealing
cones into play here, it was Beidel who breached the duty of
good faith by seeking to obtain a premum for his shares to
which he was not entitled under the terns of the contract.
Bei del argues that the covenant of good faith and fair dealing
is applicable in the analysis of an equitable claim and asserts
that because it is a part of all contracts, there has been no
wai ver of its application here.

148 Sideline's waiver argunment is not persuasive. It

would be absurd to remand for the balancing of the equities

2> W woul d note that Beidel's claimis pled as an equitable

claim The conplaint lists three clains, characterized as
follows: Count |: Specific performance (as to Sideline Software,
Inc.), Count 11: Breach of fiduciary duty (as to Mchael C
Hal 1) and Count I1l: Breach of fiduciary duty (as to Kevin C
Austin).
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where a party seeks specific performance and to do so on the
condition that the circuit court ignore breaches of good faith
and fair dealing by the parties. Wiile the covenant of good
faith and fair dealing is inplicit in all contracts and thus
relevant to all types of contract clains, it is nost relevant in
an equitable case, which by its nature deals with the ideal of
fairness. There is no requirenent that a claim be pled as a
breach of the covenant of good faith and fair dealing in order
for the doctrine to play a part in the analysis of the case. As

di scussed above at paragraph 29, the situation in Super Valu

Stores was one in which the franchisee countersued the
franchisor on the grounds that the franchisor's decision to
grant another franchise in the sanme city violated the duty of
good faith and fair dealing "even if [the franchisor's] conduct

conported with the terns of the agreenent." Super Valu Stores,

146 Ws. 2d at 577. In that case, the contract explicitly
permtted the franchisor to act to the detrinent of the
franchi see: The franchise agreenent explicitly stated that the
franchise was non-exclusive and gave the franchisor "the
right . . . to enter into . . . Retailer Agreenents wth other
parties at [its] sole choice and discretion.” Id. at 572
Entering into retailer agreenents with other parties, therefore,

did not constitute a lack of good faith and fair dealing because

the franchi see had consented to it in the contract. VWhet her

33



No. 2011AP788

Sideline's alleged action was "contenplated by the plain
| anguage of the parties' contract,” as the franchisor's right in

Super Valu Stores was, will be a matter for the circuit court to

deci de. Sideline's and Beidel's remaining argunents about the
application of good faith and fair dealing mnmay also be
appropriately directed to the circuit court on renand. ?®
' V.  CONCLUSI ON
149 We reiterate that the case |law on specific performance
is abundantly clear that the equities nust be weighed. It is
clear from a review of the record that such a balancing has

never happened in this case. The notion for sunmmary judgnent

26 The standard jury instruction on the inplied duty of good
faith, Ws JI-Cvil 3044, may be of assistance. It states in
part:

Under Wsconsin |aw, the contract between (defendant)
and (plaintiff) requires that each party act in good
faith towards the other party and deal fairly wth
that party when (performng) (enforcing) (carrying
out) the expressed terns of the contract. Thi s
requirenent to act in good faith is a part of the
contract just as though the <contract stated it.
: Whet her the duty to act in good faith has been
met in this case should be determ ned by decidi ng what
the contractual expectations of +the parties were.
Therefore, in deciding whether the defendant breached
the duty of good faith by (e.g., termnating the
contract . . . ), you should determ ne the purpose of
the agreenent; that 1is, the benefits the parties
expected at the tinme the agreenent was nade. Thi s
duty of good faith means that each party to a contract
will not do something which will have the effect of
injuring or destroying the (rights) (ability) of the
other party to receive the benefits of the contract.
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failed to nake a prima facie case that Sideline was entitled to
specific performance because it did not show a defense that
woul d defeat the equitable claimit opposed.

150 We therefore agree with the court of appeals that
summary judgnent was inproperly granted in this case w thout the
requi red balancing of the equities that are due to a specific
performance claimand wi thout a consideration of the possibility
of a breach of the covenant of good faith and fair dealing. In
order to nmake a prim facie case that Sideline was entitled to
summary judgnent, its notion would need to show a defense that
woul d defeat Beidel's claim That 1is, it nust successfully
attack the requirenents for obtaining specific perfornmnce:

- that specific performance is avail able as a renedy;

- that there has been a substantial enough breach to

warrant specific perfornmance; and

- that the equities lie on his side, and that nothing would

make an or der of specific per f or mance unfair,
unr easonabl e or i npossi bl e.
In determ ning whether the requirenents for specific performance
have been net in this case, it will be necessary for the court
to interpret and apply the provisions of the Stock Repurchase
Agreenment, with special reference to Section 6, Termnation of
Empl oynent wi thout Cause, as well as Sections 8(b) and (c),

which relate to valuation. In this case the analysis
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necessarily involves interpreting the contract and determ ning
whet her the undefined term "term nation"” is anbiguous, and if
so, what the parties intended the term to nean. Extrinsic
evi dence nmay be needed in order to nake the determ nation of the
parties' intent.

151 Sideline's notion for summary judgnent does not set
forth such a defense, and therefore fails to make a prima facie
case. Accordingly, we affirm the court of appeals and renand
for "the circuit court's determ nation where the bulk of the
equities lie, including an evaluation of what the parties
intended when they agreed to the stock re-purchase agreenent
and whether it should grant specific perfornmance as Beidel
requested.” Beidel, 340 Ws. 2d 433, f16. A circuit court may
grant summary judgnent to a party on remand as warranted after
the equities have been bal anced, recognizing the inplications of
the nature of a claim for specific performance and the well-
established obligation of good faith and fair dealing.

By the Court.—Fhe decision of the Court of Appeals is
af firmed.

DAVID T. PROSSER, J., did not participate.
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152 ANNETTE KINGSLAND ZI EGLER, J. (concurring). I
concur and join the nmjority opinion's discussion concerning
termnation which is consistent with this concurrence and the
majority's conclusion that the question of when Beidel was
term nated should proceed before the trial court. | agree that
this case should be remanded because the facts need devel opnent
as to when a "term nation" occurred under the terns of the Stock
Repurchase Agreenent such that the proper renedy can be
det er m ned. Here, the renedy hinges upon when the termnation
occurr ed. Based on the record before the court, it is unclear
whet her Beidel is entitled to the stipulated price of $1,600 per
share or the lower fair market val ue price.

53 As this case is a matter of contract interpretation, |
repeat the relevant contract | anguage. Section 6 of the Stock
Repur chase Agreenent governs when a shareholder who is
termnated without cause is entitled to the stipulated stock
price:

Sharehol der's Put Option. Upon the termnation of a
Sharehol der's enploynent with Sideline wthout Cause
(as defined in section 7(b) below), the term nated
Shar ehol der shall have a continuing option to sell all
or any part of the Stock owned by him and upon
exercise of such option, Sideline shall have the
obligation to purchase all of Shareholder’s Stock so
el ected for sale by such Sharehol der, at the price and
on the terns provided in sections 8 and 9
bel ow. . . . The termnated Shareholder shall
exercise such option by providing 30 day[s'] prior
witten notice to Sideline of his decision to sell his
St ock.
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Si deline does not allege that Beidel was termnated for cause
Its brief states that "Beidel was term nated as an officer and
enpl oyee. "

154 Section 8 of the contract governs the initial per
share price and how the price would be determ ned thereafter,
i ncludi ng an annual review of the price. "Upon such review, the
Sharehol ders and Sideline shall either stipulate by an
instrument in witing that there is no change in the price |ast
stipulated or agree upon a new Purchase Price by an instrunent
in witing signed by them and Sideline . . . ." If the parties
did not negotiate a new price, the prior year's price continued
for one nore year, such that a stipulated price could stay in
effect for a maxi mum of two years. |If the parties still did not
negotiate a price two years after the last stipulated price, the
price of shares that were sold "shall be the fair narket value
of the Stock as determned by an appraiser selected by
Sideline." The nobst recent stipulated price of $1,600 per share
was entered into on March 6, 2007, and it was set to expire on
March 6, 2009.

155 The threshold question that the circuit court nust
consider is whether Beidel was "term nated" before March 6,
2009, as that termis used in the contract. |If he was, then he
is entitled to the stipulated price of $1,600 per share. I f he
was not, then he is entitled to a per share price determ ned by

the fair market value.?

! The nmjority opinion agrees this is a question to be
resolved on remand. See mgjority op., 91144, 45, 46 n. 24.

2
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56 The goal of contract interpretation is to ascertain

the intent of the parties. Kernz v. J.L. French Corp., 2003 W

App 140, 99, 266 Ws. 2d 124, 667 N.W2d 751. \When the contract
is plain and unanbi guous, "we wll construe the contract as it
stands.” 1d. (citation omtted). Under the contract | anguage
and its call for specific performance as the remedy, when Bei del
was termnated is the central issue.

157 The Stock Repurchase Agreenent does not define

“"term nation." Black's Law Dictionary defines "term nation" as
"[t]he act of ending sonething.” Black's Law Dictionary 1482
(7th ed. 1999). Anot her dictionary defines "term nation" as

"[t]he act of termnating or the condition of being term nated."

The Anerican Heritage Dictionary of the English Language 1852

(3d ed. 1992).

158 Sideline argues that Beidel was fornmally term nated by
the board of directors on Septenber 17, 2009. Bei del argues
that he was term nated before the March 6, 2009, expiration of
the stipulated price. He points to the fact that in Cctober
2008, Sideline infornmed himthat it intended to fire himand in
January 2009, transitioned his duties to other enployees. See
majority op., 9117. On January 20, 2009, pursuant to Section 6

of the contract, Beidel submtted witten notice purportedly to

exercise his put option. Id.
159 One reasonabl e interpretation of t he wor d
“"termnation” in the Stock Repurchase Agreenment is a conplete

separation or a conplete end to the shareholder's enploynent.

Anot her reasonable interpretation of "termnation"™ is an act
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evidencing an enployer's intent to end the shareholder's
enpl oynent . In this case, Sideline reduced Beidel's enploynment
duties significantly and admitted to running out the clock on
the stipulated price. Whether that reduction in duties
constitutes a termnation under the terns of the agreement is a
guestion of fact that is not resolved by the |anguage of the

contract or by the record before the court. Cf. Loos v. Ceorge

Walter Brewing Co., 145 Ws. 1, 4, 129 N W 645 (1911) (stating

that when enployer does not permt enployee to perform "the
substantial or principal service he agreed to perforni and
directs the enployee to perform other tasks, an enployee who
refuses to conplete new tasks "may treat such refusal and
direction as a discharge"); 1A Steven Plitt, Daniel Ml donada &
Joshua D. Rogers, Couch on Insurance 8§ 8:68 (3d ed. 2010) ("The

enpl oyee's performance of administrative functions in relation
to the insured does not conclusively extend the enploynent.").
The word "termnation" in the Stock Repurchase Agreenment is
subject to nore than one reasonable interpretation and the facts

in the record do not conclusively answer what the parties

intended by "termnation." Justice Gableman asserts that the
parties stipulated to the time period of the term nation. See
di ssent, 967 n.?2. The record in that regard is not crystal

cl ear because the record does not contain a copy of the actual

stipulation.? Therefore, | would remand this case for a hearing

2 Not only does the record not contain a firsthand copy of
the actual stipulation, but the secondhand information we do
have in the record is wunclear as to the nature of the
stipul ati on. The attorneys give tw different portrayals of
what was stipulated. Sideline's attorney stated that "we've had

4
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before the circuit court to determne when the termnation
occurred.

60 The mjority opinion renmands this case for "the
circuit court's determnation where the bulk of the equities
lie, including an evaluation of what the parties intended when
they agreed to the stock re-purchase agreenent, and whether it
should grant specific performance as Bei del requested.”
Majority op., 951. The majority's approach of balancing the
equities should not be read to preclude sumrmary judgnent when
applying the terns of the contract.

61 | agree that wunnecessarily injecting good faith and
fair dealing into a contract, especially when the terns of the
contract are clear, is inproper. See dissent, 169. |Indeed, the
Seventh Circuit is rightly wary of wusing the doctrine of good
faith and fair deal i ng to over come t he rights and
responsibilities set forth in a contract. See id., 172 (quoting

Mkt. St. Assocs. Ltd. P'ship v. Frey, 941 F.2d 588, 593, 595

(7th Gr. 1991) ("[I]t is unlikely that Wsconsin w shes, in the
name of good faith, to nmake every contract signatory his
brother's keeper. . . . It would be quixotic as well as
presunptuous for judges to undertake through contract law to

raise the ethical standards of the nation's business people.")).

a concession by the plaintiff that there was no actua
term nation.” Beidel's attorney stated that "we did agree and
stipulate that we would not pursue that,” neaning the actual
termnation claim As | do not believe the record before this
court conclusively resolves whether Beidel was term nated under
the terns of the contract, | would renmand.

5
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162 Here, the critical contract term "termnation," is
not fully developed within the facts of this case, the neaning
of which nust be determ ned on renmand. Therefore, | would

remand for a circuit <court hearing to determne when the

term nati on occurred. If the fact finder concludes Beidel was
not "termnated" prior to March 6, 2009, he wll receive only
the fair market value of his shares. If the fact-finder's

decision is to the contrary, the contract sets the per share
price he is to be paid.

63 For the foregoing reasons, | respectfully concur.

164 | am authorized to state that Justice PATIENCE DRAKE
ROGGENSACK j oi ns this concurrence.
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165 M CHAEL J. GABLEMAN, J. (di ssenting). Today the
court underm nes contract rights in the nane of good faith and
fair dealing, overturns thirty years of precedent, and inverts
t he enpl oyer-enpl oyee relationship. | respectfully dissent.

I . BEI DEL FORFEI TED H S ARGUMENT CONCERNI NG THE COVENANT
OF GOOD FAI TH AND FAI R DEALI NG

166 Before discussing the majority's |legal conclusions, it
is inmportant to first note that Beidel forfeited® his argunent
that Sideline violated the covenant of good faith and fair
deal i ng. Bei del never pled a claimrelated to the covenant of
good faith and fair dealing, nor did he raise the issue before
the court of appeals. The court of appeals, however, assisted
Bei del by plucking the renedy out of thin air and naking it the
basis for its decision to remand to the circuit court to
determine "where the bulk of the equities lie." Bei del .

Sideline Software, Inc., 2012 W App 36, 116, 340 Ws. 2d 433,

811 N.W2d 856.

167 So how does the nmmjority get around the forfeiture
obstacle? By stating that "[i]t would be absurd to remand for
the balancing of the equities where a party seeks specific
performance and to do so on the condition that the circuit court

i gnore breaches of good faith and fair dealing by the parties.”

! The majority refers to Beidel "waiving" his argunent but
"forfeiture” is the nobre accurate term See State v. Ndina,
2009 W 21, 929, 315 Ws. 2d 653, 761 N W2d 612 ("Wereas
forfeiture is the failure to nake the tinely assertion of a
right, waiver is the intentional relinquishment or abandonnent
of a known right.") (citation omtted).

1
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Majority op., 148. But this puts the cart before the horse.
Gven that the mjority is holding that the constructive
di scharge doctrine does not apply, and that constructive
di scharge was the entire justification for Beidel's specific
performance claim it is unclear why this <court is not
dismssing Beidel's conplaint and is instead ordering the

circuit court to consider a claimthat was never pled.?

2 The concurrence considers a remand appropriate for further
fact-finding on whether Beidel was actually termnated during
the relevant tinme period. Concurrence, 9159 n. 2. | read the
record differently. In ny view, Beidel conceded that he was not
actually termnated within the relevant period and a hearing on
the issue is therefore unnecessary.

At a telephonic conference regarding Beidel's notion for

reconsi deration, Sideline's attorney stated: "I think we've had
a concession by [Beidel] that there was no actual term nation of
him by Sideline . . . . [Blecause of that prior concession by
[Beidel], | would like to prepare the order [dism ssing Beidel's
nmotion for reconsideration].” Beidel's attorney then asked
Sideline's attorney to "send it to nme before you send it in.
We'll nake sure it's in the right form before we even get it to
t he judge." The followng nonth the circuit court signed the
order denying Beidel's notion for reconsideration. The order
contained the follow ng |anguage: "Further, based on an

agreenent of the parties placed on the record on January 27,
2011, that Plaintiff [Beidel] does not contend he was actually
termnated by Sideline prior to March 7, 2009, this Oder
resolves all «clainms as to Sideline's alleged liability to
Plaintiff." No party ever objected to this |anguage, and no
party objects to it now.
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168 Wiile | acknow edge that appellate courts have the
i nherent authority to consider issues raised for the first tinme

on appeal, State v. Huebner, 2000 W 59, ¢9127-28, 235 Ws. 2d

486, 611 N W2d 727, this discretionary power should be used
sparingly. Green v. Hahn, 2004 W App 214, 921, 277 Ws. 2d

473, 689 N W2d 657. Moreover, our forfeiture doctrine permts
us to consider issues or argunents not raised; it does not

extend to causes of action that were never pled. Sohns v.

Jensen, 11 Ws. 2d 449, 458, 105 N.W2d 818 (1960) ("Were an
issue is neither pleaded nor litigated in the trial court, this
court ordinarily wll not <consider it on appeal . . . .");

Murphy v. Martin, 58 Ws. 276, 280, 16 N.W 603 (1883) (noting

that it is not the "province of this court”™ to "form new
i ssues"). As we recently stated, "The mutual consolation of
forfeiture is that each party can be confident that a right
forfeited by the other wll not be relitigated in sone

subsequent appeal or proceeding."” State v. Soto, 2012 W 93,

| regard the exchange between the attorneys quoted above as
an oral stipulation, subsequently nenorialized in the court's
order, and binding on the Ilitigants. See, e.g., Wandotte
Chemcals Corp. v. Royal Elec. Mg. Co., Inc., 66 Ws. 2d 577,
589, 225 N.W2d 648 (1975) ("Generally then, oral stipulations
made in open court, taken down by the reporter, and acted upon
by the parties and the court are valid and binding.") (citation
omtted). In ny opinion, the doctrine of claimpreclusion would
thus bar Beidel from making an argunent that he was actually
term nated under the hearing envisioned by the concurrence. See
N. States Power Co. v. Bugher, 189 Ws. 2d 541, 551, 525 N W2d
723 (1995) (describing the elenments of claimpreclusion as: "(1)
an identity between the parties or their privies in the prior
and present suits; (2) an identity between the causes of action
in the two suits; and (3) a final judgnent on the nerits in a
court of conpetent jurisdiction.").

3
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136, 343 Ws. 2d 43, 817 N W2d 848. O as Justice Scalia has
put it, the purpose of applying the forfeiture rule is to ensure
that the trial remains "the nmain event,” and not sinply a

“"tryout on the road to appellate review." Freytag v. Commr of

Internal Revenue, 501 US. 868, 895 (1991) (Scalia, J.

concurring). The court today provides no justification for
ignoring the forfeiture rule and giving Beidel —a sophisticated
party who has been ably represented throughout this litigati on—
a shot at a second trial. In this respect the majority—~such
like the court of appeals before it—serves as advocate rather
t han adj udi cat or.
1. THE COVENANT CANNOT OVERRI DE EXPRESS TERMS OF A
CONTRACT
169 The nost inmportant fact in this case is that Sideline

acted conpletely in accordance with its contractual rights.

Wile it is true that the covenant of good faith and fair
dealing inheres in every contract, this equitable doctrine
cannot , contra the ngjority, be wused to vitiate clear
contractual |anguage. Instead, the notion of good faith is
nmeant to serve as a gap-filler where a contract is silent.

United States v. Basin Elec. Power Coop., 248 F.3d 781, 796 (8th

Cr. 2001). It may not "block use of ternms that actually appear
in the contract,” and it has "nothing to do with the enforcenent

of terms actually negotiated.” Continental Bank, N A .

Everett, 964 F.2d 701, 705 (7th Cr. 1992) (Easterbrook, J.)
(citation omtted). Indeed, in a recent decision the United

States Suprenme Court wunaninously held that equitable renedies

4
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cannot trunp the plain terns of a contract and may be used only

to fill contractual gaps. US Airways, Inc. v. MCutchen, 569

Uus _ , 133 S. . 1537, 1546-47, 1549-50 (2013). Here, there
are sinply no gaps to be filled.

170 The nmmjority seenms to recognize these principles when
it states that "[a] party nmay not, however, enploy the good
faith and fair dealing covenant to undo express terns of an
agreenent . " Majority op., T29. In fact, the majority quotes
(but then ignores) the following I|anguage from a court of
appeal s opi ni on:

[When] a contracting party conplains of acts of the
ot her party which are specifically authorized in their
agreenent, we do not see how there can be any breach
of the covenant of good faith. Indeed, it would be a
contradiction in terms to characterize an act
contenplated by the plain |anguage of the parties'
contract as a "bad faith" breach of that contract.

Super Valu Stores, Inc. v. D-Mart Food Stores, Inc., 146 Ws. 2d

568, 577, 431 N WwW2d 721 (C. App. 1988). The mjority's
knowi ng disregard of such a fundanental principle of contract
law is inexplicable. It appears that the majority either thinks
that the concept of good faith and fair dealing is nuch broader
than it is, or perhaps it wants to expand the doctrine with this
case. In any event, the doctrine of good faith and fair dealing
is plainly inapplicable when a scenario is covered by the terns
of a contract.

171 Two of the leading lights of the law and econom cs
movenent, Judges Frank Easterbrook and Richard Posner of the
United States Court of Appeals for the Seventh Circuit, have
sharply criticized the idea—advanced by the mpjority—that a

5
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party's bargained for contractual rights can be superseded by
the ethereal good faith requirenent. As Judge Easterbrook has
said, "Parties to a contract are not each others' fiduciaries;
they are not bound to treat custoners wth the sane

consideration reserved for their famlies." Kham & Nate's Shoes

No. 2, Inc. v. First Bank of Witing, 908 F.2d 1351, 1357 (7th

Cr. 1990). An individual is "entitled to enforce [a contract]
to the letter,” even if this causes "great disconfort”™ to the
other party. 1d. The essence of an at-will contract is that an

"enployer my sack its enployee for any reason except one
forbidden by law, and it need not show 'good cause.'" |d. at

1358.

172 In a simlar vein, Judge Posner—+n a decision

interpreting Wsconsin |law—waote that "it is wunlikely that
Wsconsin w shes, in the nane of good faith, to nake every
contract signatory his brother's keeper. . . . In fact the |law
contenpl ates that people frequently will take advantage of the

ignorance of those with whom they contract, wthout thereby

incurring liability." Mar ket Street Assocs. v. Frey, 941 F. 2d

588, 593-94 (7th Cir. 1991). Wat is nore, "even after you have
signed a contract, you are not obliged to beconme an altruist
toward the other party and relax the ternms if he gets into
trouble in performing his side of the bargain.” Id. at 594.
Judge Posner warned that "[i]t would be quixotic as well as
presunptuous for judges to undertake through contract law to
raise the ethical standards of the nation's business people.”

ld. at 595. Living in a free enterprise society means that we
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must accept that some contracts may "place one party at the
other's nercy." I|d.

173 When Beidel and Hall entered into the stock repurchase
agreenent, both knew (or should have known) that the put option
woul d be subject to the whinms of the nmarketpl ace. For sone
reason, the nmajority has decided to imunize Beidel and punish
Hal | for the bargain that each struck. In doing so, this court
has just | oosed a great deal of uncertainty upon contract law in
the State of Wsconsin, and in the process inverted the
enpl oyer-enpl oyee relationship by ceding sone of a conpany's
termnation authority its workers. At the very least, an at-
will enployee can now raise a colorable claim on the neager
basis that he was termnated at a tine inconvenient for him and
his stock options. This court would do well to heed the words
of Judge Learned Hand: "[I]n conmercial transactions it does not
in the end pronpte justice to seek strained interpretations in

aid of those who do not protect thenselves.” Janes Baird Co. v.

G nbel Bros., Inc., 64 F.2d 344, 346 (2d G r. 1933).

I11. THE MAJORI TY OVERTURNS A THI RTY- YEAR- OLD DECI SI ON OF
TH S COURT
174 1n deciding that Beidel can present a factual argunent
that the timng of his firing was in bad faith, this decision

overturns, sub silentio, Brockneyer v. Dun & Bradstreet, 113

Ws. 2d 561, 335 N.W2d 834 (1983), a case not even nentioned by
the majority. There, Brocknmeyer was fired for snoking marijuana
in front of his enployees, poor job performance, and having an

affair with his secretary. ld. at 565. Despite having no
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enpl oyment contract, Brockneyer filed a wongful discharge
action. Id. at 564-65. The issue in the case was whether an
at-will enployee could bring a wongful discharge action. See
id. at 563.

175 We began by recognizing the Anerican conmon |aw rul e,
which was that an enployer may discharge an at-will enployee

for good cause, for no cause, or even for cause norally wong,

wi thout being thereby guilty of legal wong." Ild. at 567
(citations omtted). W then noted that federal and state
statutes have since nodified the concept of an at-wll enployee

such that certain protected classes <cannot be fired for
di scrim natory reasons. Id. at 567-68. Consi stent with these
statutory trends, state courts across the country devel oped two
common | aw causes of action for termnated at-wll enployees.

Id. at 568. One is the "public policy exception,"” which allows
a discharged enployee to recover if "the term nation violates a
wel | -established and inportant public policy.”" 1d. at 569. The
ot her cause of action is broader, and provides that an enpl oyer
has an inplied duty to term nate an enpl oyee only in good faith.
Id. A discharge in bad faith would thus constitute a breach of
contract. 1d.

176 This court adopted the public policy exception while
expressly rejecting the bad faith term nation cause of action.
As we stated, "W refuse to inpose a duty to termnate in good
faith into enploynent contracts. To do so would 'subject each

di scharge to judicial incursions into the anorphous concept of

bad faith." . . . Inposing a good faith duty to termnate would
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unduly restrict an enployer's discretion in rmanaging the
workforce.” Id. (citation omtted). That has been the |aw for
thirty vyears. Wth today's decision that Sideline is not
entitled to summary judgnment for exercising a clear contractua
right because the timng of Beidel's termination nay have been

in bad faith, the majority overrules Brockneyer and erodes at-

wi |l enpl oynent contracts.
V. THE RECORD DOES NOT SUPPORT A FI NDI NG OF BAD FAI TH

9177 Finally, if this court is going to adopt the bad faith
term nation cause of action, it is worth pausing to consider
whet her Sideline actually acted in bad faith towards Beidel.
Qur decision remands this case to the circuit court to determ ne
which party has a stronger equitable claim As | have nmde
cl ear throughout this dissent, | amunsure when it would ever be
inequitable for a party to exercise a valid contractual right,
so | do not know how the circuit court is supposed to proceed
under the standard crafted by today's opinion. But be that as
it may, | can see nothing that could plausibly be characterized
as bad faith conduct on the part of Sideline.

178 1In Cctober 2008, Hall informed Beidel that he planned
to fire himthe following March, after Sideline's stock could be
revalued from its overinflated price of $1,600 a share. In
doing so, Hall acted not only in his best interests, but in the
best interests of the conpany as well. Additionally, by
providing notice to Beidel when he did, Hall gave him five
nmonths to prepare for the inevitable. And during the period

leading up to his termnation, Beidel continued to receive
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conpensation from Sideline—to the tune of $269,000 in salary
and shar ehol der distributions in 2008.

179 The only options Sideline had, besides the one it
took, were: (1) act contrary to its own interests and term nate
Bei del when the stock was overvalued; or (2) keep mum about
Beidel's inpending termnation and instead spring the news on
him the day after Sideline's stock was reval ued. The first
choice is irrational and the second would seemingly fail the
equitable test laid down by the majority, but if Sideline is not
able to rely on the |anguage of the contract, those were its
only alternatives. The court is remanding this case for the
circuit court to determne "whether the equities lie on the
plaintiff's or defendant's side,” majority op., Y1, but | think
today’ s decision has already stacked the deck agai nst Sideline.

180 For the foregoing reasons, | respectfully dissent.
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