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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This case requires us to
answer a threshold question concerning whether an appeal in this
i nsurance conpany rehabilitation case may go forward. The court
of appeals granted the notion of the Ofice of the Comm ssioner
of Insurance (Conm ssioner) to dismss the appeal by the United

States.?

The Conm ssioner had argued that the appeal should be
dism ssed either on the grounds that the notice of appeal was
fundanentally defective such that the court of appeals had no
jurisdiction or on the grounds that the United States had wai ved
its right to appeal issues by failing to appear in the circuit
court. The United States Departnent of Justice attorney who

signed the notice of appeal was not admtted to practice law in

YIn the Matter of the Rehab. of: Segregated Account of
Anbac Assurance Corp., No. 2011AP987, unpublished slip op. (Ws.
Ct. App. May 3, 2011).




No. 2011AP987

W sconsin and had not obtained pro hac vice adm ssion. The court
of appeal s concluded that the notice of appeal did not include a
signature of an "attorney of record" as Ws. Stat. § 802.05
requires. The court of appeals did not decide the waiver issue
but dismssed on jurisdictional grounds. The United States
petitioned this court for review, which we granted. We affirm
the court of appeals on the basis of waiver.
I . | NTRCDUCTI ON

12 The United States seeks to pursue an appeal of a
circuit court order confirming a rehabilitation plan® for the
Segregated Account of Anbac Assurance Corp. (Anbac). The

account had been created under Ws. Stat. § 611.24(2)% with the

2 Chapter 645, the Insurers Rehabilitation and Liquidation
Act, sets forth the process of a rehabilitation proceeding, a
process created by statute to "protect the interests of the
insureds, creditors and the public generally” by intervening to
prevent the failure of a financially troubled insurance conpany.
Ws. Stat. § 645.01(4)(2009-10). Al'l subsequent references to
the Wsconsin Statutes are to the 2009-10 version unless
ot herwi se i ndi cat ed. The procedures set forth in this chapter
are created as the alternative to bankruptcy proceedi ngs, which
are prohibited by statute for insurers. Ws. Stat. 8 645.035(2).

® Ws. Stat. § 611.24(2), titled "Optional segregated
accounts," states, "Wth the approval of the conm ssioner, a
corporation may establish a segregated account for any part of
its business. The conm ssioner shall approve unless he or she
finds that the segregated account would be contrary to the |aw
or to the interests of any class of insureds.” The Conment adds
clarification as foll ows:

Sub. (2) provides for optional segregated accounts
under any circunstances the corporation w shes, if the

separation neets the commissioner's approval. This
[in] effect extends to all insurance the l|iberality of
former s. 206. 385(1), but protects insureds by
requiring the conmm ssioner's approval. Coe The

3
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approval of the Conmm ssioner in response to Anbac's rapidly
deteriorating financial condition and the need to protect its
pol i cyhol ders. As the court stated in the decision and final
order, "Recognizing that a full rehabilitation or |I|iquidation
woul d have triggered covenants across alnost all policies and
caused other adverse consequences and collateral damages, OCl
determned that a segregated account approach would have the
nmost beneficial outcone for all policyholders.” In other words,
the step was taken to segregate sone of Anmbac's nost potentially
damaging liabilities so that |osses fromthose did not trigger a
mel tdown that would be catastrophic for its policyhol ders. The
Segregated Account was therefore separated from the "GCenera
Account" and capitalized through "a Secured Note for $2 billion
and an Excess-of - Loss Rei nsur ance Agreenent . " The
Comm ssioner's proposed rehabilitation plan for the Segregated
Account was presented to the Crcuit Court for Dane County, with

the Honorable WIliam D. Johnston, Lafayette County Circuit

basic idea behind segregated accounts is that
different operations can be kept independent w thout
formally creating a separate corporation. A segregated
account is in sonme respects like a “corporation within
a corporation”. Its legal nature and treatnent 1is
prescribed in sub. (3). Sub. (3)(a) requires that a
segregat ed account be equipped with an adequate share
of the corporation's capital and surplus. This 1is
i ndi spensable if the account is to be expected to
function and survive |ike a separate corporation

Legi sl ative Council Note, 1971, Ws. Stat. Ann. 8§ 611.24 (West
2006) .
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Court, presiding by designation. The rehabilitation plan was
ultimately confirnmed.

13 The order confirnming the plan contained a provision?
enjoining the Internal Revenue Service (IRS) and other parties
from pursuing clains against the Segregated Account and
reserving exclusive jurisdiction over "any such actions, clains
or lawsuits.”" The United States filed an appeal of the order
because the Internal Revenue Service had made a tentative tax
refund to Ambac of nore than $700 mllion, and the potential
liability related to that refund had becone a part of the
rehabilitation proceeding. The type of refund involved, a

tentative carryback adjustnent,® is made with the understanding

4 The Decision and Final Order states that "prior orders of
this Court shall remain in full force and effect," incorporating
its prior injunction prohibiting the IRS from "comencing or
prosecuting any actions, clainms, |lawsuits or other formal |ega
proceedi ngs" agai nst several entities, including the Segregated
Account of Ambac Assurance Corporation

°> The tentative refund was made pursuant to 26 U S.C. A §
6411, which requires the IRS to refund allegedly overpaid
corporate taxes within 90 days of an application by a corporate
t axpayer and states in part,

A taxpayer may file an application for a tentative
carryback adjustnent of the tax for the prior taxable
year affected by a net operating |loss carryback
provided in section 172(b), by a business credit
carryback provided in section 39, or by a capital |oss
carryback provided in subsection (a)(l1) or (c) of
section 1212, from any taxable year.

See 15 Mertens Law of Federal Inconme Taxation § 58:103
("Since refunds pursuant to a claim could take several years,
taxpayers in this situation can get imrediate refunds of
overpaynments by filing an application for a pronpt tentative
refund. ™).
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that the IRS is entitled to verify the basis for the refund and
recover any anounts it determnes were erroneously refunded.® In
the course of the rehabilitation proceedings, the Segregated
Account had been allocated by Anbac any liabilities arising from
a review of that refund.

14 That allocation had occasioned an anendnent to the
Segregated Acount's plan of operation on Novenber 8, 2010, as

well as an order for tenporary supplenental injunctive relief,

® The United States Tax Court described the steps taken by
the Comm ssioner of | nt er nal Revenue regarding tentative
carryback adjustnents under 26 U.S.C. 8§ 6411 as foll ows:

Upon receiving an application for a tentative refund,
the Comm ssioner is required within a 90-day period to
undertake a “limted exam nation” of the application
to discover omssions and errors of conputation,
determne the amunt of the decrease in the tax
occasioned by the carryback, and make the appropriate
credit or refund. See sec. 6411(b); sec. 1.6411-3,
| ncome Tax Regs.

The tentative refund provisions were designed to give
financially ailing taxpayers a quick infusion of cash
wi t hout subjecting the claimto the delay attending a
formal exam nation, as well as to provide relief from
the strict application of the annual accounting
period. Because of the limted tine wthin which
respondent nust act, if he is to act at all, on an
application for tentative carryback adjustnent, the
formal exam nation of whether the taxpayer is entitled
to retain the tentative refund necessarily happens
after the refund paynment has been nade.

When it turns out (or respondent determnes after a
nore leisurely examnation) that a taxpayer is not
entitled to retain a tentative refund, respondent has
three renedies to recover the tentative refund.

Acne Steel Co. v. Commir of Internal Revenue, 85 T.C. M (CCH)
1208, *22 (T.C. 2003) (citations omtted).
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whi ch made the earlier injunction that had been entered in Mrch
applicable to the newy allocated contingency liabilities from
the tentative refund. The United States immediately received
notice of the tenporary injunction concerning the contingent
liabilities. Representatives of the IRS were personally served
the next day, on Novenber 9, 2010, wth witten notice of the
order for tenporary injunctive relief. The order included
instructions for any party wshing to seek "nodification or
di ssolution" of part or all of the order to "fil[e] a witten
nmotion with [the circuit court] no later than 45 days" after the
i ssuance of the order. The United States was also served by
mai | on Novenber 10, 2010, with witten notice of the dates of
the upcom ng confirmation hearing for the rehabilitator's plan
of rehabilitation. The witten notice provided to the IRS also
directed interested parties to a court-approved web site where
all filings and notices in the case were conpiled for the
conveni ence of the parties.

15 Despite receiving notice, the United States filed no
witten notion in the circuit court seeking the nodification or
di ssolution of the order and remained absent during the five

days of the confirmation hearing.’

" A hearing was later put on the rehabilitation court's
calendar at the request of the Conm ssioner to address the
United States' objections to the order, wth notice provided to
the United States. That hearing was eventually renoved from the
court's calendar following the United States' efforts in federa
court to obtain an injunction to bar the circuit court from
hol di ng the heari ng.
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16 On January 24, 2011, having heard five days of
testi nony and one day of argument, and having ruled on scores of
notions from parties in interest, the circuit court issued its
decision and final order granting the Conm ssioner's notion for
confirmation of the rehabilitation plan. The United States then
filed a notice of appeal, stating that it was seeking to
"preserve its right to appeal within the Wsconsin state court
systent but asserting that "the Court of Appeals . . . should
hold this appeal in abeyance pending the outcone of the federa
appeal s. " In a later filing with the court of appeals, the
United States restated its reason for filing the notice of

appeal :

The United States also has consistently asserted: (1)
that it does not admit that the Wsconsin state courts
have properly asserted jurisdiction over the United
States; (2) that the federal courts, not Wsconsin
state <courts, properly have jurisdiction over the
issues raised by the United States; and (3) that it
was appealing to this Court only to preserve its
W sconsin appellate rights should the Seventh Circuit
hold that the United States had to pursue its rights
in the Wsconsin Courts.

(The federal appeals were appeals taken by the United States of
adverse decisions in the United States District Court for the

Western District of Wsconsin, which had twice rebuffed attenpts
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by the United States to circunvent the «circuit court's
i njunction.?)

17 The court of appeals disregarded the United States'
suggestion that it hold the appeal in abeyance. Rat her, the
court of appeals found that due to a defect in the filing of the
notice of appeal, it had no jurisdiction. It therefore granted
the notion by the Conmissioner to dismss the United States'

appeal . The court of appeals concluded that contrary to

8 In the cases—the first a renmoval of the case to the
federal court and the second a collateral attack seeking a
federal injunction dissolving the circuit court's order—the
district court had ruled that Wsconsin |aw "vests jurisdiction
in the state rehabilitation court over matters related to the
rehabilitation of an insurer” and that " [the district court]
| acks jurisdiction over this case.” In the Matter of the
Rehabilitation of Segregated Account of Anbac Assurance Corp.:
Nickel v. United States (N ckel 1), 782 F. Supp. 2d 743, 749
(WD. Ws. 2011); United States v. Ws. State Cr. C. for Dane
Cnty. (Nckel 11), 767 F. Supp. 2d 980, 985 (WD. Ws. 2011).
The rulings in both cases have been appeal ed, and the appeals
are currently pending in the Seventh Circuit Court of Appeals
(The United States Court of Appeals for the Seventh Circuit
issued an order in the first of the appeals requesting a
menor andum to answer the question of why the appeal should not
be dismssed in light of the fact that orders remanding for a
| ack of subject matter jurisdiction are not reviewable. Ni ckel
v. United States, No. 11-1158 (7th Gr. Jan. 20, 2011) ("In the
present case, the district court explicitly determned that it
| acked subject matter jurisdiction and sent the case back to
state court. As such, it appears that the order 1is not
reviewable.").) See 926 and 1130-31 infra, for further
di scussion of the district court's anal ysis.
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appellate rules,® the IRS s notice of appeal was "signed by
someone who was not authorized to do so without first taking
additional neasures to obtain pro hac vice status.” In the

Matter of the Rehab. of: Segregated Account of Anbac Assurance

Corp., No. 2011AP987, wunpublished slip op. at 9 (Ws. C. App.
May 3, 2011). The Departnent of Justice attorney who signed the
docunent had neither obtained admssion to practice law in
W sconsin nor requested pro hac vice adm ssion. Vi ewi ng that
violation of the rule as "a fundanental defect which cannot be
corrected,” the court of appeals dismssed the IRS s appeal.
Id.

18 Before this court, the parties disagree as to whether,
under Wsconsin Suprene Court Rule (SCR) 23.02(2), pro hac vice
adm ssion is required for a United States Departnent of Justice
attorney appearing in Wsconsin courts, and whether preenption
by the Supremacy Cause of the United States Constitution
renders any Wsconsin provision that wuld require such
adm ssion inapplicable to a United States Departnent of Justice
attorney. The parties also disagree about whether the United

States, by failing to challenge the injunction when it had the

® The rules cited by the court of appeals were the
subscription requirenent of Ws. Stat. 8§ 802.05 (which states
that a paper "shall be signed by at |east one attorney of record
in the attorney's individual nanme" on behalf of a party) and the
rules authorizing l|icensed Wsconsin attorneys and attorneys
licensed el sewhere who have been authorized to appear pro hac
vice to serve as attorneys of record. See SCR 23.02(1) and
10. 03(4) (b).

10
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opportunity to do so in the circuit court, waived its right to
appeal the order.?'

19 VWhat is inescapable in reviewing the record in this
case is the sense that the United States alnost begrudgingly
took steps "to preserve its right to appeal” in only the nost
t echni cal sense whil e, ironically, over |l ooking fundanent al
appellate principles establishing what parties nust do to

preserve that right: raise their issues in the circuit court in

the first instance. The court of appeals dism ssed the appeal

on the basis of an wunauthorized signature on the notice of
appeal . In reaching our conclusion, we focus not on the
signature, but on the fact that the notice of appeal itself was
the only effort by the United States to involve itself with the

circuit court. It did, as noted, attenpt to renove this matter

W use the word "waiver" here, as both parties do in
their filings, to mean failing to raise and preserve an issue
before the circuit court, which is consistent with the use of
the word "waiver" by this court in many cases cited herein.
See, e.g., State v. Huebner , 2000 w59, 1932- 35, 235
Ws. 2d 486, 611 N.w2d 727. Courts have often used the words
"wai ver" and "forfeiture" interchangeably. However, there are
cases which nmake a distinction between the act of failing
(whether by accident or by strategic intention) to assert a
right, which is characterized in those cases as "forfeiture,"
and the act of affirmatively and deliberately relinquishing a
right, which in those cases is denomnated as "waiver." See
United States v. dano, 507 US 725, 733 (1993), State .
Ndi na, 2009 W 21, 928, 315 Ws. 2d 653, 761 N.W2d 612. As an
exanple of the type of right in the second category in a
crim nal context and an analysis of whether it can be
relinqui shed, see State v. Koopnmans, 210 Ws. 2d 670, 673, 563
N.W2d 528 (1997) (holding that a defendant cannot waive the
statutory right to be present at sentencing). Koopnans is not
applicable in the context presented here.

11
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to federal court. Despite its apparent outrage at the
injunction (in one filing to the court of appeals it stated,
"[We are not aware of any other «creditor that was so
m streated"), the United States chose to remain on the sidelines
while the rehabilitation was proceeding in the circuit court and
chose not to raise its objections until after the final order
was ent er ed.

110 The United States conceded at oral argunent that it

made an intentional decision not to litigate any of the issues

involved in the circuit court. Qur case law is clear and
consi stent: failure to preserve issues at the circuit court
means that they are waived. Applying well-established

principles of law that apply equally to the governnent when it
is a party, we hold that such a decision precludes the United
States from pursuing relief in the court of appeals. W
therefore affirmthe decision of the court of appeals to dismss
the United States' appeal.
[1. BACKGROUND

11 As is clear from the lengthy summary above, this case
arises in the context of a |arge and conpl ex proceeding, but the
guestion presented by this appeal is a narrow one. The question

we address is whether the court of appeals erred in dismssing

the appeal. The United States asks us to reverse that threshold
determ nati on and r emand to t he court of appeal s.
Alternatively, it asks for a remand to permt the court of

appeals to consider exercising its discretion under Ws. Stat.

12
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8§ 752.35 to hear the appeal in spite of any defect in the notice
of appeal that woul d ot herw se preclude review

112 The context in which this case arises is the financial
crisis that began unfolding in 2007. Anmbac, which had for
nearly 30 years been a large insurer of financial guarantees,
had insured financial products that are by now notorious for
their risks, such as residential nortgage-backed securities,
credit default swaps, and commercial asset-backed securities.
As the scale of the risks associated with these financial
products becane clear and Anbac's potential |osses nounted, the
Commi ssi oner took steps to prevent the conpany's coll apse.

13 The tineline for the rehabilitation case begins on
March 24, 2010, when the Conmm ssioner filed a petition, pursuant
to the provisions of Ws. Stat. ch. 645, asking that the circuit
court for Dane County rehabilitate the Segregated Account. As
part of the rehabilitation, the Comm ssioner filed a notion,
which the circuit court granted, to obtain "first-day injunctive
relief" to bar entities from proceeding against the Segregated
Account. The rehabilitation proceeded. Dozens of entities filed
notions to intervene.

124 On Novenber 8, 2010, the Conmi ssioner submtted a
notice of amendnent to the plan of operation for the Segregated
Account and noved for Tenporary Supplenental Injunctive Relief,
which the court granted ("the Novenber Order"). The Novenber
Order stated that "[c]ounsel for [the Conm ssioner of Insurance
for the State of Wsconsin] shall pronptly serve copies of this
Oder on . . . the Departnent of Treasury — Internal Revenue

13
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Service, and any other party-in-interest [the Conm ssioner of
| nsur ance] believes is directly affected by this Oder,
including those who have appeared in these rehabilitation
proceedi ngs." The Novenber Order al so stated,

|f any interested parties believe any portion of this

Order is unwarranted by the facts or the law, such

parties may seek nodification or dissolution of part

or all of this Oder by filing a witten notion with

this Court no later than 45 days following the

i ssuance of this Oder. If one or nore such tinely

nmotions are received, the Court nmay set a schedule for

responsive briefing and a hearing regarding the

nodi fications or dissolutions sought.

It is not disputed that the Conm ssioner served the I RS copies
in conpliance with the Novenber Order. There is no dispute that
despite receiving notice of this order as well as notice of the
schedul ed hearings, the IRS filed no witten notion with the
circuit court seeking nodification of the order and mde no
appearance at the hearings.

115 Rather than seeking nodification or dissolution of the
injunction, the United States renoved the case to the United
States District Court for the Western District of Wsconsin on
Dec. 8, 2010. On January 12, 2011, the district court held a
hearing on the Comm ssioner's notion to remand to the Dane
County Circuit Court and the United States' notion "to dissolve

the order entered in the state court enjoining the United States

from taking certain actions related to the potential tax

14
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l[tability of Anbac Assurant Corp." The district court in its
subsequent decision concluded that "renoval of the state court
injunction nmatter is preenpted under the MCarran-Ferguson Act,
which |eaves to the states the business of insurance.”" In the

Matter of the Rehabilitation of Segregated Account of Anbac

Assurance Corp.: Nickel v. United States (Nickel 1), 782 F.

Supp. 2d 743, 744 (WD. Ws. 2011). It also concluded that "the

principles of comty and federalism set forth in Burford v. Sun

Ol Co. require abstention in this case.” Id. (citation

omtted). Significantly, the district court stated,

The United States has not argued that its clains
cannot be heard in the rehabilitation proceeding. The
state rehabilitation court has allowed entities wth
an interest in the rehabilitation an ongoing right to
be heard and apply for relief. . . . As other
cl ai mants have done, the United States may present its
challenges to the state court, argue its position on
the nerits and if the result is unsatisfactory, appea
to t he W sconsin Court of Appeal s.

Id. at 752. The district court quoted from a United States
Suprenme Court opinion! which had denied a simlar attenmpt to
change the forum "W cannot see that there woul d be inpairnent
of any rights the United States may possess, or any sacrifice of
its proper dignity as a sovereign, if it prosecuted its claimin
the appropriate forum where the funds are held." Id.

Concluding that renoval was inproper, the district court on

1 United States v. Bank of N Y. & Trust, 296 U S. 463, 480-81
(1936).

15
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January 14, 2011, granted the notion to remand the case to the
Crcuit Court for Dane County.

116 On January 24, 2011, the <circuit court entered a
final, appeal able order approving the Segregated Account's plan
of rehabilitation; the order left in place the earlier tenporary
i njunction against the IRS and other parties.

117 The United States then filed a separate suit under the
district court's original jurisdiction seeking both injunctive
and declaratory relief. That suit was also dismssed, on
February 18, 2011, again for lack of jurisdiction. As noted
above, appeals from both of those cases are currently pending in
the United States Court of Appeals for the Seventh Gircuit.?!?

118 On March 9, 2011, in its first filing in this action
in the Wsconsin courts, the United States filed a tinely notice
of appeal of the circuit court's final order concerning the
rehabilitation plan. The United States' notice of appeal was
signed by an attorney in the Tax Division of the United States
Department of Justice who was licensed to practice law in
Washi ngton, D.C., and California. The attorney was not admtted
to practice as a nenber of the Wsconsin bar and had not applied
for pro hac vice status.

119 On March 25, 2011, the Conmm ssioner noved the court of
appeals to dismss the United States' appeal. The Conm ssioner
argued that the United States had failed to preserve issues for

state court review and had waived its right to appeal. The

12 See supra 16, n.8.

16
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Comm ssioner also argued that Ws. Stat. 8 802.05(1) requires
all filings in the Wsconsin state courts to be signed by an
attorney admtted to practice in Wsconsin and that wthout
tinmely and fundanmentally conpliant notice of appeal, the court
of appeals lacked jurisdiction of the case. The court of
appeals agreed and granted the notion to dismss on
jurisdictional grounds. This court granted the United States'
petition for review.
[11. DI SCUSSI ON
20 This case presents the questions of whether the court

of appeals has jurisdiction to hear an appeal, and whether a

party has waived its right to appeal. These are questions of
law that we review de novo. Town of Delafield v. Wnkel man,
2004 W 17, 114, 269 Ws. 2d 109, 675 N.W2d 470. The first

gquestion we nust resolve is the question of whether the genera
principle of waiver applies in these circunstances. If it does
apply, that issue would be dispositive of the case, and there is
no need to reach questions concerning preenption, the suprenmacy
cl ause, and whether the signature was a fundanental or technical
defect and, if so, whether such a defect is fatal to the appeal.
21 The concept that an issue not raised in circuit court
is deenmed waived is one of long standing. |In a 1917 case, this
court stated, "One of the rules of well-nigh wuniversal
application established by courts in the admnistration of the
law is that questions not raised and properly presented for
review in the trial court wll not be reviewed on appeal."”

Cappon v. O Day, 165 Ws. 486, 490, 162 N.W 655 (1917). "The
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practice of this court is not to consider an issue raised for

the first tinme on appeal." Terpstra v. Soiltest, Inc., 63 Ws.

2d 585, 593, 218 N.W2d 129 (1974). "The burden is upon the
party alleging error to establish by reference to the record
that an error was specifically called to the attention of the
trial court.” 1d. at 594.

22 This court set forth the reasoning behind the rule in

State v. Huebner, and we cannot inprove on our articulation

there of this "essential principle":

It is a fundanmental principle of appellate review that

i ssues nust be preserved at the circuit court. |ssues
that are not preserved at the circuit court, even
all eged constitutional errors, generally wll not be
consi dered on appeal. The party who raises an issue

on appeal bears the burden of show ng that the issue
was raised before the circuit court.

We have described this rule as the “waiver rule,” in
the sense that issues that are not preserved are
deened wai ved. The waiver rule is not nerely a
technicality or a rule of convenience; it 1is an
essential principle of the orderly admnistration of
justi ce. The rule pronotes both efficiency and

fairness, and “go[es] to the heart of the common |aw
tradition and the adversary system”

Huebner, 235 Ws. 2d 486, 91Y10-11 (citations omtted). W
went on to explain how this sinple rule acconplishes many
objectives that are crucial to the efficient functioning of
a fair judicial system
Raising issues at the trial court l|evel allows the
trial court to correct or avoid the alleged error in
the first place, elimnating the need for appeal. | t
al so gives both parties and the trial judge notice of

the issue and a fair opportunity to address the

18
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obj ecti on. Furthernore, the waiver rule encourages
attorneys to diligently prepare for and conduct
trials. Finally, the rule prevents attorneys from

“sandbaggi ng” errors, or failing to object to an error
for strategic reasons and later claimng that the
error is grounds for reversal. For all of these
reasons, the waiver rule is essential to the efficient
and fair conduct of our adversary system of justice.

ld., 712 (citations omtted).
123 Skepticism toward review of unpreserved error is
especially warranted where a party has been conplicit in the

error cited as grounds for reversal. In State v. Gove, this

court declined to order a new trial in the interest of justice
where the error conplained of was consented to below. W said,
"Indeed, as denonstrated by the record, GCove affirmatively
contributed to what he now claims was trial court error. It is
contrary to fundanental principles of justice and orderly
procedure to permt a party to assune a certain position in the
course of litigation which may be advantageous, and then after
the court mintains that position, argue on appeal that the

action was error." State v. Gove, 148 Ws. 2d 936, 944, 437

N. W2d 218 (1989).

24 The inportance to the system of real appellate review,
and not nerely endless error-correcting review, requires holding
parties accountable for the litigation strategies they choose in
the <circuit court. In a concurrence which criticized the
majority for choosing to reach the nerits in a case where the
i ssue had been waived by consent in the lower court, Justice
Scalia expressed concerns about the costs of "abandoning”

consci entious application of the waiver principle:
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These [waiver] rules reflect the principle that a
trial on the nerits, whether in a civil or crinmna
case, is the “main event,” and not sinply a “tryout on
the road” to appellate review The very word “review
presupposes that a Ilitigant's argunents have been
raised and considered in the tribunal of first
i nstance. To abandon that principle is to encourage
t he practice of “sandbaggi ng”: suggesti ng or
permtting, for strategic reasons, that the trial
court pursue a certain course, and |ater—f the
outcone is unfavorable—elaimng that the course
foll owed was reversible error

Freytag v. CI1.R, 501 US 868, 895 (1991) (Scalia, J.,

concurring) (enphasis added) (citations omtted).
25 1In the federal district court's rulings in this case,
the court enphasized the necessity of challenging in the |ower

court and then proceedi ng to appeal.

In many respects, the state rehabilitation proceedi ngs
and the supplenental injunction are simlar to federal
bankruptcy proceedings and the automatic stay that

goes into effect in bankruptcy. | nsurance conpani es
are barred from using bankruptcy to reorgani ze; their
only remedy IS a state court rehabilitation

proceeding. As in bankruptcy, the efficacy of a
rehabilitation proceeding 1is dependent upon the
court's ability to stay actions by creditors that wll
interfere with the court's ability to manage the
proceeding. Wwen a claimant is affected by the stay,
the claimant challenges the effect in the bankruptcy
court and if the result is unfavorable, it appeals.
The claimant does not file a separate proceeding in a
separate court to determ ne whether the stay should
apply, as the United States has done in this case.

Ni ckel 1, 782 F. Supp. 2d at 752 (enphasis added).

26 1t is inplicit in the district court's statenent that
the general necessity of "challenging” in the lower court first
and then appealing unfavorable results applies to the

gover nment . Certainly, federal <courts have not carved any
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exception to that rule when the litigant is the United States.®®
For exanple, the Seventh Crcuit Court of Appeals responded to
the government's attenpt, after having litigated the case on a
different theory and then on remand "revived' a previously
abandoned position, to claim that a defendant had waived an

ar gunent :

But clains of waiver nay thenselves be waived, and the
United States did just that—nrot in this court, but in
the Suprene Court of the United States.

Dunkel's petition for certiorari challenged this
court's treatnent of objectively unreasonable beliefs.
The Solicitor Ceneral could have resisted this

13 The waiver rule is applied in a variety of federal
contexts, as is illustrated by this coment from a case in
United States Clains Court, made in the context of holding that
a governnment agency had waived an issue by failing to raise it
inthe initial forum

Mor eover , courts have continuously followed the
general rule that an issue or argunent not raised in
the trial court, here before the special mnmaster, is

wai ved. Cedar Lunber, Inc. v. United States, 857 F.2d
765, 767 (Fed. Cir. 1988) (finding that argunents not
presented to the trial court (or initial adjudicatory
forum) are deened waived on appeal); see al so, Borden
v. Secretary of Health & Human Services, 836 F.2d 4, 6
(st Gr. 1987) (affirmng decision of district court
judge to refuse to consider an argunent, which could
have been, but was  not presented before the
magi strate); Sigmon Fuel Co. v. Tennessee Valley
Auth., 754 F.2d 162, 164-65 (6th G r. 1985) (refusing
to review an argunent not raised in the district court
in the interest of judicial econony and finality of
j udgnent s) .

MMIlan v. Sec'y of Health & Human Serv., 26 . C. 357, 358-
59 (1992).
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petition by arguing that Dunkel had not preserved the
point. Instead he urged the Suprene Court to hold the
case for whatever disposition Cheek nade appropriate.
The Court did so and has told us to review the case in

light of Cheek. . . . The governnment has mssed its
chance to preclude Dunkel from receiving the benefits
of Cheek.

United States v. Dunkel, 927 F.2d 955, 956 (7th Gr. 1991)

(citations omtted) (enphasis added).

27 The United States has argued that the wusual rules
concerning waiver do not apply here because its position was
that the circuit court |acked subject matter jurisdiction under
t hese circunstances, which is "a matter that can be raised at

any tine. "

“ Wiile the United States expressed its wllingness to
provi de supplenental briefing on the threshold question of
whether failing to litigate the question in circuit court
constituted waiver of the right to appeal, we believe that the
record, petition for review, briefing, and oral argunents
together set forth adequate grounds for us to make a
determnation on this issue. Its reasons for opposing a
decision from this court using a waiver analysis were given in
its petition for review (Pet. for Review at 43) (also discussed
by respondents in Resp. to Pet. for Review at 12), in its brief
and reply brief, and at oral argunent. In each of those cases,
the United States has consistently cited the sanme reasons that
wai ver should not apply to preclude its appeal. (United States'
Br. at 6 n.3.) Counsel for the United States was questioned
extensively at oral argunment before this court concerning the

gquestion of waiver. The United States filed no notion
requesting supplenental briefing or an extension of the word-
l[imt rules for reply briefs. (It cited the Iimt of 3,000

words as a reason that it could not adequately respond to
opposi ng counsel's wai ver argunents.)
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128 It is axiomatic that a circuit court is never w thout
subject matter jurisdiction. "Circuit courts in Wsconsin are

constitutional courts wth general original subject nmatter

jurisdiction over "all matters civil and crimnal.' Ws. Const.
art. VI, 8 8. Accordingly, a circuit court is never wthout
subject matter jurisdiction.” Vill. of Trenpealeau v. M krut,
2004 W 79, 91, 273 Ws. 2d 76, 681 N WwW2d 190. In this

particular situation, the proposition that the circuit court's
jurisdiction was properly exercised here in the rehabilitation
proceeding is certainly strengthened by the federal district
court's two witten decisions nethodically analyzing and
rejecting the United States' argunments to the contrary.

129 In the first case, the district court remanded the
case to the circuit court on the Conm ssioner's notion after the
United States had renoved it. The district court concluded that
the McCarran-Ferguson Act "can restrict the right of renmoval to
federal <court in cases in which a state statute governing

insurance sets up a conprehensive framework for state

W note that both the petition for review and the response
to the petition for review raised and addressed the issue of
wai ver (Pet. for Review at 43, Resp. to Pet. for Review at 12)
and therefore there is no allegation by any party that the
provisions of Ws. Stat. 8§ 809.62(3)(d) were not followed here
VWaiver was an alternative ground supporting the court of
appeals' result. W resolve any potential conflict between the
| anguage of 8§ 809.62(3)(d) (stating that a response "may contain

[a]ny alternative ground supporting the court of appeals
result . . . ") and 8 809.62(6) (referring to consideration of
"an issue that was identified in a petition" (enphasis added))
in favor of consideration of the alternative ground addressed by
the respondent in the response to the petition, and briefed and
argued by the parties before this court.
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rehabilitation proceedings to be conducted in state court and
removal would inpair that framework.”™ Nickel 1, 782 F. Supp. 2d
at 748. It then turned to the question of whether abstention
under Burford is appropriate and concluded that it was, on the
grounds that federal court review of the United States' clains
"would be disruptive of the state's rehabilitation goals and
procedures” and of a rehabilitation proceeding that "has been in
state court for roughly ten nonths and includes nearly 1,000
financial guaranty insurance policies insuring approximtely $60
billion of financial obligations." Id. at 751. It observed
that Wsconsin statutes provide for rehabilitation proceedings
to occur in state court, with clainms paid under the court's
supervision and according to state priority statutes, and it
considered the state court "uniquely qualified to hear these
clains." Id. at 752. Further, it noted that the case, |if

allowed to remain in federal court, has the potential for
di srupting any rehabilitation plan devel oped by the Comm ssioner
and approved by the state court.” Id. It therefore decided that

the principles of Burford require abstention to permt
resolution of the United States' clainms through the available
mechanisnms in the state rehabilitation proceedings,” and it
wasted no time remanding the case to the circuit court. Id.

130 Wthin a nonth, the United States was back in the sane
district court, this tinme with a collateral attack seeking to
enjoin the «circuit court from putting into place the
rehabilitation plan. The district court again rejected the

argunments concerning jurisdiction:
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The United States attenpts to avoid [a ruling based on
reverse-preenption] by invoking sovereign immunity and
arguing that the MCarran-Ferguson Act cannot preenpt
sovereign imunity. However, sovereign immunity does
not provide an independent basis for jurisdiction

. . . . As the Suprenme Court explained in United
States v. Bank of New York & Trust Co., the United
States my participate as a creditor in a state
rehabilitation proceeding wthout raising sovereign
I Mmunity concerns.

United States v. Ws. State Cir. C. for Dane Cnty. (N cke

1), 767 F. Supp. 2d 980, 984 (citations omtted).

131 The reasons for the rule requiring parties to raise
issues in the circuit court or waive the right to raise them on
appeal were clearly stated by this court in the cases cited
above. The United States' approach in this case—declining to
[itigate issues in circuit court and then stating that it was
filing a notice of appeal because it was seeking to "preserve
its right to appeal"—eontravenes wthout justification the
accepted rule that issues not raised in the circuit court are
deened to be waived. W fail to see how the reasons underlying
those principles apply with any less force when the United
States governnment is a party. In any event, a party who has
refused opportunities to challenge an injunction when it had the
opportunity to do so in the circuit court is not in a proper

position to claima narrow subject matter jurisdiction exception
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to circunvent the obstacle posed by the waiver rule.'® As this
case illustrates, to permt parties to do so would weak havoc
by allowing a party to sit out expensive litigation and then
give it a free "do-over." Such an approach is sinply unfair to
the parties who at significant expense did participate in the
proceedings, and it would be a pointless waste of scarce court
system resources. It is inconsistent wth the principle
expressed in Gove, above: that it is "contrary to fundanental
principles of justice and orderly procedure to pernmt a party to
assume a certain position in the course of Ilitigation"—~here,
refusing to take any part in the circuit court proceedi ngs—and
then seek relief from appellate courts for the result of that
strategy. Gove, 148 Ws. 2d at 944. W therefore find no basis
for exenpting the United States from that rule under these
ci rcunst ances.

132 We next turn to the United States' invocation of Ws.
Stat. 8§ 752.35. The United States argues that under Ws. Stat.
8§ 752.35, the court of appeals my choose to consider its

request to waive any procedural defect and in its discretion

W have found no case in which a subject nmatter
jurisdiction exception to the general waiver rule operated to
permt an appeal where the party seeking to appeal refused to
appear in the |ower court proceedings. Here, the United States
is challenging an injunction that it failed to challenge in the
circuit court despite having had notice and the opportunity to
do so.
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take jurisdiction of the case. It asks this court to remand
this case to the court of appeals for that purpose.

133 The Conmi ssioner urges that the United States be held
to the trial strategy it chose and argues that this case does
not nmeet the criteria for reversal under Ws. Stat. § 752.35
given the fact t hat the United States "strategically
circunvented"” the circuit court. (Resp. Br. at 56.)

134 The United States seeks to have the court of appeals,
in its discretion, exercise its power to overl ook any procedural
defects and take jurisdiction, pursuant to Ws. Stat. § 752.35.

Ws. Stat. 8§ 752.35 states:

In an appeal to the court of appeals, if it appears
fromthe record that the real controversy has not been
fully tried, or that it is probable that justice has
for any reason mscarried, the court may reverse the
j udgnment or order appealed from regardl ess of whether
the proper notion or objection appears in the record
and may direct the entry of the proper judgnent or
remt the case to the trial court for entry of the
proper judgnment or for a new trial, and direct the
maki ng of such anmendnents in the pleadings and the
adoption of such procedure in that court, not
i nconsistent with statutes or rules, as are necessary
to acconplish the ends of justice.

This argunent resenbles the first argument in that the IRS is
essentially seeking a way out of the corner it chose to put
itself in. In a different case, the court of appeals was
unmoved by an appeal to grant a new trial where it viewed the

appeal as "another kick at the cat" rather than a genuinely

needed opportunity to right a wong. As the court of appeals
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said in State v. Hubanks, "[Ws. Stat. § 752.35] was not

intended to vest this court with power of discretionary reversal
to enable a defendant to present an alternative defense at a new

trial nerely because the defense presented at the first tria

proved ineffective." 173 Ws. 2d 1, 28-29, 496 NW2d 96 (C.
App. 1992). Here there was no trial. The United States never
appeared in the circuit court proceedings. It has acknow edged

its strategic decision not to litigate in state courts. A party
is entitled to make such a decision, but it is not entitled to
reversal when its strategy has "proved i neffective."
Di scretionary reversal IS not justified under t hese
ci rcunst ances.

135 We note, agai n, that the alternate ground for
di sm ssal argued by the Comm ssioner was that the court of
appeals had no jurisdiction. Finding no basis on which to
depart from a bedrock principle of appellate practice, waiver,
we affirm the court of appeals' decision to dismss the appea
of the United States.®

V.  CONCLUSI ON
136 What is inescapable in reviewwng the record in this

case is the sense that the United States alnost begrudgingly

16 Because this issue is dispositive of the appeal, we need
not reach the other issues raised by the parties concerning
whet her the signature of a Departnment of Justice attorney
wi t hout having sought pro hac vice adm ssion is a defect in the
filing, and if so, whether it is a fundanental defect (and
cannot be renedied once the tine to file a jurisdictional
docunent has expired) or a technical defect that may, absent
prejudice to other parties, be corrected.
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took steps "to preserve its right to appeal” in only the nost
t echni cal sense whil e, ironically, overl ooking fundanenta
appellate principles establishing what parties nust do to

preserve that right: raise their issues in the circuit court in

the first instance. The court of appeals dismssed the appea

on the basis of an wunauthorized signature on the notice of
appeal . In reaching our conclusion, we focus not on the
signature, but on the fact that the notice of appeal itself was
the only effort by the United States to involve itself with the
circuit court. It did, as noted, attenpt to renove this matter
to federal court. Despite its apparent outrage at the
injunction (in one filing to the court of appeals it stated,
"[We are not aware of any other «creditor that was so
m streated"), it r emai ned on the sidelines while the
rehabilitation was proceeding in the circuit court and chose not
to raise its objections until after the final order was entered.

137 The United States conceded at oral argunent that it
made an intentional decision not to litigate any of the issues
involved in the circuit court. Qur case law is clear and
consistent—failure to preserve issues neans that they are
wai ved. Applying well-established principles of law that apply
equally to the governnent when it is a party, we hold that such
a decision precludes the United States from pursuing relief in
the court of appeals. W therefore affirm the decision of the
court of appeals to dismss the United States' appeal.

By the Court.—Fhe decision of the court of appeals is
af firmed.
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138 DAVID T. PROSSER, J., did not participate.
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139 SH RLEY S. ABRAHAMBON, C. J. (concurring). | agree
with the majority opinion that many of our cases and many briefs
use the words "forfeiture" and "waiver" interchangeably and
carelessly. Majority op., T8 n.10. The court has observed that

"[t]he case law is rife with confusion about the words 'waiver'

and ‘'forfeiture.'" State v. Ndina, 2009 W 21, 1928, 315
Ws. 2d 653, 761 N W2d 612. Nevert hel ess, the two words
represent two different inportant |egal concepts. See, e.g.,

Ndi na, 315 Ws. 2d 653, 128-35; State v. Huebner, 2000 W 59

111 n. 2, 235 Ws. 2d 486, 611 N.W2d 727.

40 This case is a forfeiture case. The party forfeited
the right to raise a legal issue on appeal by silence in the
trial court. Forfeiture is a doctrine relating to the
preservation of an issue for appeal as a matter of right. The
law the majority opinion relies on and the cases it cites are
forfeiture cases even though the word "waiver" is frequently
used.

41 This court's role is to develop and clarify the |aw
In the interest of clarity, I would have preferred the majority
opinion to use the correct term nology. The fact that many
courts and attorneys have |ong used inprecise termnology is not
a good reason for us to continue to do so.

142 On another topic, the nmajority opinion properly calls
attention to a "potential conflict” in our rules of appellate
procedure between Ws. Stat. 8 (Rule) 809.62(6) and Ws. Stat.
8§ (Rule) 809.62(3)(d) & (3m(b)1l. See nmmjority op., 127 n.14.
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43 Wsconsin Stat. 8 (Rule) 809.62(6) used to state that
a petitioner could not raise issues not raised in the petition
for review The word "petitioner" was changed by the court to
"parties" so that the subsection now prohibits "parties" from
raising issues not raised in the petition for review Yet
subsections (3)(d) and (3m(b) expressly authorize a responding
party to raise issues not necessarily identified in the petition
for review | think it would be beneficial to the court and
appel l ate counsel if interested persons, including the Judicial
Council and the Appellate Section of the State Bar of W sconsin,
woul d consi der whether a rule change i s needed.

144 Wth these cooments, | join the majority opinion.
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