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APPEAL f r om j udgment s and or der s of  t he Ci r cui t  Cour t  f or  

Mar at hon Count y,  Vi ncent  K.  Howar d,  Judge.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    El even- year - ol d Madel i ne 

Kar a Neumann di ed t r agi cal l y on East er  Sunday,  Mar ch 23,  2008,  

f r om di abet i c ket oaci dosi s r esul t i ng f r om unt r eat ed j uveni l e 
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onset  di abet es mel l i t us. 1  Kar a di ed when her  f at her  and mot her ,  

Dal e R.  Neumann and Lei l ani  E.  Neumann,  chose t o t r eat  Kar a' s 

undi agnosed ser i ous i l l ness wi t h pr ayer ,  r at her  t han medi ci ne.   

Each par ent  was char ged wi t h and convi ct ed of  t he second- degr ee 

r eckl ess homi ci de of  Madel i ne Kar a Neumann i n v i ol at i on of  Wi s.  

St at .  § 940. 06( 1)  ( 2009- 10) , 2 i n separ at e t r i al s wi t h di f f er ent  

j ur i es.   

¶2 Each par ent  appeal ed f r om t he j udgment  of  convi ct i on 

of  t he Ci r cui t  Cour t  f or  Mar at hon Count y,  Vi ncent  K.  Howar d,  

Judge. 3   

¶3 The cour t  of  appeal s consol i dat ed t he cases f or  

appel l at e deci s i on onl y. 4  The appeal s ar e bef or e us on 

cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  St at .  

                                                 
1 Madel i ne Kar a Neumann was cal l ed Kar a dur i ng her  l i f e and 

t hr oughout  t he t r i al s and wi l l  be r ef er r ed t o as Kar a i n t hi s 
opi ni on.   

2 Al t hough t he j ur y t r i al s occur r ed i n 2009,  al l  r ef er ences 
t o t he Wi sconsi n St at ut es ar e t o t he 2009- 10 ver si on unl ess 
ot her wi se i ndi cat ed,  as i t  i s  t he same as t he ver si on of  t he 
st at ut es i n ef f ect  at  t he t i me of  t r i al .  

The cases wer e t r i ed separ at el y upon t he St at e' s mot i on.  

3 Each par ent  al so sought  post convi ct i on r el i ef  pur suant  t o 
Wi s.  St at .  §§ 809. 30 and 974. 02.   The ci r cui t  cour t  deni ed t he 
mot i ons f or  post convi ct i on r el i ef .   These or der s ar e al so t he 
subj ect  of  t hi s appeal .   

4 The par ent s wer e each r epr esent ed by t hei r  own counsel  at  
t hei r  separ at e t r i al s and i n t hi s cour t ,  and t hei r  r espect i ve 
counsel  f i l ed separ at e br i ef s.   Counsel  f or  t he par ent s di v i ded 
t hei r  35- mi nut e or al  ar gument ,  each at t or ney handl i ng an i ssue 
on behal f  of  bot h par ent s as wel l  as t he i ssues di st i nct i ve t o 
t he par ent  whom counsel  r epr esent ed.  
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§ 809. 61 t o " det er mi ne t he scope of  t he pr ayer  t r eat ment  

except i on and t o i nf or m t r i al  cour t s r egar di ng t he appr opr i at e 

j ur y i nst r uct i ons when t hat  except i on i s r ai sed i n a r eckl ess 

homi ci de case. " 5 

¶4 The f i r st  i ssue,  common t o bot h par ent s,  i s  whet her  

t hei r  convi ct i ons shoul d be r ever sed ( and t he char ges di smi ssed)  

on t he gr ound t hat  t he pr osecut i ons f or  second- degr ee r eckl ess 

homi ci de under  Wi s.  St at .  § 940. 06( 1)  wer e unconst i t ut i onal ,  

when Wi s.  St at .  § 948. 03( 6)  per mi t t ed t hem t o t r eat  Kar a' s  

i l l ness wi t h pr ayer  and pr ot ect ed t hem f r om a cr i mi nal  char ge 

under  § 948. 03,  t he cr i mi nal  chi l d abuse st at ut e. 6         

¶5 The par ent s cont end t hat  t hei r  t r eat ment  t hr ough 

pr ayer  i s expr essl y pr ot ect ed by one st at ut e,  Wi s.  St at .  

§ 948. 03( 6)  ( pr ot ect i on f or  t r eat ment  t hr ough pr ayer ) , 7 but  

                                                 
5 St at e v.  Dal e R.  Neumann,  No.  2011AP1044- CR,  & St at e v.  

Lei l ani  E.  Neumann,  No.  2011AP1105- CR,  unpubl i shed cer t i f i cat i on 
( Wi s.  Ct .  App.  May 1,  2012) .  

Thi s consol i dat ed appeal  r ai ses sever al  i ssues.   Some 
i ssues ar e common t o t he convi ct i ons of  bot h par ent s,  al t hough 
each par ent  has empl oyed di f f er ent  ar gument s or  r easoni ng i n 
t hi s cour t .   To t he ext ent  t hat  an i ssue af f ect s bot h par ent s,  
we t ake i nt o account  bot h of  t hei r  posi t i ons i n di scussi ng and 
deci di ng t he i ssue.   To t he ext ent  t hat  an i ssue af f ect s onl y 
one par ent ,  we i dent i f y and deci de t he i ssue accor di ngl y.  

6 Wi s.  St at .  § 948. 03.   The t i t l e of  t he st at ut e i s 
" Physi cal  abuse of  a chi l d. "   We wi l l  r ef er  t o § 948. 03 as t he 
cr i mi nal  chi l d abuse st at ut e t o di st i ngui sh i t  f r om ot her  st at e 
or  f eder al  st at ut es t hat  r el at e t o chi l d abuse.  

7 Wi sconsi n St at .  § 948. 03( 6)  r eads:  

Tr eat ment  t hr ough pr ayer .   A per son i s not  gui l t y of  
an of f ense under  t hi s sect i on [ § 948. 03]  sol el y 
because he or  she pr ovi des a chi l d wi t h t r eat ment  by 
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cr i mi nal i zed by anot her ,  § 940. 06( 1)  ( second- degr ee r eckl ess 

homi ci de) ,  and t hat  t he st at ut es f ai l  t o pr ovi de t hem wi t h f ai r  

not i ce,  i n v i ol at i on of  t hei r  due pr ocess r i ght s,  t hat  t hey 

coul d be hel d cr i mi nal l y l i abl e shoul d t hei r  t r eat ment  t hr ough 

pr ayer  f ai l  and t hei r  chi l d di e. 8   

¶6 Each par ent  al so ar gues al t er nat i ve gr ounds of  

pr ej udi c i al  t r i al  er r or .   The ar gument s f or  r ever sal  of  t he 

convi ct i ons and f or  a r emand f or  new t r i al s ar e as f ol l ows:  

•  Bot h par ent s ar gue t hat  t he r eal  cont r over sy was not  

f ul l y  t r i ed because of  er r oneous j ur y i nst r uct i ons and 

because of  counsel s '  def ect i ve per f or mance.  

•  The f at her  ar gues t hat  t he j ur y was obj ect i vel y bi ased 

because i t  was i nf or med t hat  Kar a' s mot her  had 

                                                                                                                                                             
spi r i t ual  means t hr ough pr ayer  al one f or  heal i ng i n 
accor dance wi t h t he r el i gi ous met hod of  heal i ng 
per mi t t ed under  s.  48. 981( 3) ( c) 4.  or  448. 03( 6)  i n l i eu 
of  medi cal  or  sur gi cal  t r eat ment .  

The at t or neys r ef er r ed t o Wi s.  St at .  § 948. 03( 6) ,  t he 
pr ovi s i on pr ot ect i ng t r eat ment  t hr ough pr ayer ,  as a pr i v i l ege,  
al t hough t hey acknowl edged i t  coul d be char act er i zed as an 
except i on,  a def ense,  or  an i mmuni t y.   We vi ew i t  as a 
pr ot ect i on f r om pr osecut i on under  Wi s.  St at .  § 948. 03.  

8 The f at her ' s br i ef  appear s t o ar gue t hat  t he r eckl ess 
homi ci de st at ut e i s f aci al l y unconst i t ut i onal  i n combi nat i on 
wi t h t he t r eat ment - t hr ough- pr ayer  pr ovi s i on,  al t hough at  t i mes 
hi s ar gument  appear s t o be an " as- appl i ed"  chal l enge.   The 
mot her ' s br i ef  ar gues t hat  t he r eckl ess homi ci de st at ut e i s 
unconst i t ut i onal  as appl i ed t o her  c i r cumst ances.   An as- appl i ed 
ar gument  was made at  or al  ar gument .   Never t hel ess,  at  t i mes t he 
i mpl i cat i on of  t he mot her ' s as- appl i ed ar gument  i s t hat  t he 
i nt er pl ay of  t he st at ut es r ender s t he st at ut es f aci al l y  
unconst i t ut i onal .  
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pr evi ousl y been convi ct ed of  second- degr ee r eckl ess 

homi ci de f or  Kar a' s deat h.   

¶7 For  t he r easons set  f or t h,  we concl ude t hat  t he 

second- degr ee r eckl ess homi ci de st at ut e and t he cr i mi nal  chi l d 

abuse st at ut e pr ovi de suf f i c i ent  not i ce t hat  t he par ent s '  

conduct  coul d have cr i mi nal  consequences i f  t hei r  daught er  di ed.   

We f ur t her  concl ude t hat  t he j ur y i nst r uct i ons wer e not  

er r oneous;  t hat  t r i al  counsel s '  per f or mance was not  i nef f ect i ve 

assi st ance of  counsel ;  t hat  t he cont r over sy was f ul l y t r i ed;  and 

t hat  t he j ur y i n t he f at her ' s case was not  obj ect i vel y bi ased.  

¶8 Accor di ngl y,  we af f i r m t he j udgment s of  convi ct i ons 

and or der s denyi ng post convi ct i on r el i ef .  

¶9 Her e i s a r oadmap of  t hi s deci s i on f or  ease of  

r ef er ence:    

 
I .  The f act s.   ¶¶10- 30.  

I I .  Due Pr ocess Fai r  Not i ce Chal l enge.   ¶¶31- 86.  
 

A.  Due pr ocess r equi r es f ai r  not i ce of  t he cr i me.   
¶¶32- 37.  
 

B.  The f our  st at ut es at  i ssue ar e Wi s.  St at .  
§§ 940. 06( 1) ,  948. 03( 3) ( a) ,  948. 03( 3) ( c) ,  and 
948. 03( 6) .   ¶¶38- 46.  
 

C.  The par ent s '  chal l enge t o t he const i t ut i onal i t y 
of  t he st at ut es i s t hat  t he st at ut es do not  
pr ovi de a def i ni t e enough st andar d of  conduct  
and t hat  one cr i mi nal i zes t he same conduct  t he 
ot her  pr ot ect s.   ¶¶47- 61.  
 

D.  The st at ut es f ul f i l l  t he due pr ocess f ai r  
not i ce const i t ut i onal  r equi r ement .   ¶¶62- 86.  

I I I .  The Real  Cont r over sy Was Ful l y Tr i ed.   ¶¶87- 147.   
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A.  The chal l enge t o j ur y i nst r uct i ons on par ent ' s 

dut y t o pr ovi de medi cal  car e.   ¶¶93- 121.  
 

1.  A par ent  has a l egal  dut y t o pr ovi de 
medi cal  car e t o hi s or  her  chi l d.   ¶¶103-
111.  
 
2.  The i nst r uct i ons on a par ent ' s l egal  
dut y do not  v i ol at e a par ent ' s 
const i t ut i onal  r i ght  t o di r ect  t he car e of  
hi s or  her  chi l d.   ¶¶112- 117.  
 
3.  The st at ut or y pr ovi s i on pr ot ect i ng 
t r eat ment  t hr ough pr ayer ,  Wi s.  St at .  
§ 948. 03( 6) ,  does not  negat e t he l egal  dut y 
t o pr ovi de medi cal  car e i n a second degr ee 
r eckl ess homi ci de pr osecut i on.   ¶¶118- 121.  
 

B.  The chal l enge t o j ur y i nst r uct i ons on r el i gi ous 
bel i ef .   ¶¶122- 127.  

 
C.  The chal l enge t o t he c i r cui t  cour t ' s  r ef usal  t o 

i nst r uct  on s i ncer e r el i gi ous bel i ef .   ¶¶128-
140.  

 
D.  The Chal l enge t hat  counsel s '   per f or mances wer e 

i nef f ect i ve assi st ance of  counsel  and r esul t ed 
i n t he r eal  cont r over sy not  bei ng f ul l y t r i ed.   
¶¶141- 147.  

 
I V.  The Fat her ' s Cl ai m That  t he Jur or s Wer e Obj ect i vel y 

Bi ased.   ¶¶148- 160.  

I  

¶10 Accor di ng t o t he undi sput ed t est i mony,  t he f act s 

r el at i ng t o t he chi l d' s heal t h and t he par ent s '  conduct  wer e 

essent i al l y  t he same i n each j ur y t r i al  and ar e set  f or t h her e.  

¶11 Madel i ne Kar a Neumann di ed at  3: 30 p. m.  on Sunday,  

Mar ch 23,  2008,  f r om di abet i c ket oaci dosi s r esul t i ng f r om 
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unt r eat ed j uveni l e onset  di abet es mel l i t us. 9  Kar a had suf f er ed 

gr adual l y wor seni ng sympt oms f or  a f ew weeks bef or e her  deat h,  

l eadi ng t o f r equent  t hi r st  and ur i nat i on,  dehydr at i on,  weakness,  

and exhaust i on,  yet  t o t he casual  obser ver ,  as t he St at e and 

par ent s st i pul at ed,  Kar a woul d have appear ed heal t hy as l at e as 

t he Thur sday bef or e she di ed.    

¶12 On t he Fr i day ni ght  bef or e she di ed,  Kar a was t oo 

t i r ed t o f i ni sh her  homewor k and at e her  di nner  i n her  bedr oom.   

On Sat ur day,  t he day bef or e her  deat h,  Kar a s l ept  al l  day af t er  

aski ng t o st ay home f r om wor k at  t he f ami l y ' s cof f ee shop.   When 

her  mot her  r et ur ned home f r om wor k Sat ur day af t er noon,  Kar a was 

pal e and her  l egs wer e ski nny and bl ue.   Her  mot her  knew t hat  

somet hi ng was wr ong and cal l ed her  husband i nt o t he r oom.   The 

par ent s began r ubbi ng Kar a' s l egs and pr ayi ng f or  her .   

¶13 The Neumanns do not  bel ong t o any i dent i f i abl e chur ch 

or  r el i gi ous or gani zat i on,  but  i dent i f y as Pent ecost al s.   They 

bel i eve t hat  t her e ar e spi r i t ual  r oot  causes t o s i ckness and 

                                                 
9 Al t hough t he i nst ant  cases ar e t he f i r st  i n Wi sconsi n t o 

consi der  t he ef f ect  of  a t r eat ment - t hr ough- pr ayer  pr ovi s i on on 
t he cr i mi nal  cul pabi l i t y  of  a par ent  f or  a chi l d' s deat h,  
numer ous ot her  j ur i sdi ct i ons have consi der ed t hi s i ssue.   Thr ee 
of  t hese j ur i sdi ct i ons have consi der ed t he i ssue when t he chi l d 
di ed of  t he same i l l ness as Kar a,  di abet i c ket oaci dosi s.   See,  
e. g. ,  Her manson v.  St at e,  604 So.  2d 775 ( Fl a.  1992) ;  St at e v.  
McKown,  475 N. W. 2d 63 ( Mi nn.  1991) ;  Commonweal t h v.  Ni xon,  718 
A. 2d 311 ( Pa.  Super .  Ct .  1998) .  

Thi s cour t  has once bef or e consi der ed a case i n whi ch t hi s 
i l l ness had f at al  consequences,  but  t hat  case i nvol ved a 
physi c i an' s l i abi l i t y  f or  medi cal  mal pr act i ce f or  f ai l i ng t o 
di agnose and t r eat  t he di sease i n a f i ve- year - ol d chi l d.   See 
Maur i n v.  Hal l ,  2004 WI  100,  274 Wi s.  2d 28,  682 N. W. 2d 866.  
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t hat  t hei r  pr ayer  and st r ong r el i gi ous bel i ef s  wi l l  cur e any 

heal t h pr obl ems t hey encount er .  

¶14 Kar a' s par ent s had not  al ways r el i ed onl y on spi r i t ual  

heal i ng i n t he past .   Al l  of  t hei r  chi l dr en wer e bor n i n a 

hospi t al  and vacci nat ed.   The f at her  went  t o a chi r opr act or  f or  

some t en year s f or  back pai n but  bel i eved t hat  he was r el i eved 

of  hi s pai n t hr ough pr ayer .   The par ent s deci ded not  t o go t o 

doct or s f or  t r eat ment  anymor e,  out  of  a bel i ef  t hat  t hey woul d 

be " put t i ng t he doct or  bef or e God, "  amount i ng t o i dol at r y and 

si n.    

¶15 The f at her  t est i f i ed t hat  he bel i eved t hat  hi s  

f ami l y ' s over al l  heal t h had i mpr oved si nce t he f ami l y had 

st opped goi ng t o doct or s,  and t hus,  when t he par ent s r eal i zed 

t hat  Kar a was i l l  on Sat ur day af t er noon,  t hey began t o pr ay.    

¶16 Soon af t er  t he par ent s began t o pr ay,  t hey enl i st ed 

t he hel p of  ot her s,  cal l i ng f ami l y and f r i ends aski ng t hem t o 

pr ay f or  Kar a as wel l .   The f at her  sent  a mass e- mai l  at  4: 58 

p. m.  on Sat ur day t o a l i s t ser v of  l i ke- mi nded peopl e,  whi ch 

r ead:  

Subj ect :   Hel p our  daught er  needs emer gency pr ayer ! ! !  

We need agr eement  i n pr ayer  over  our  youngest  
daught er ,  who i s ver y weak and pal e at  t he moment  wi t h 
har dl y any st r engt h.  

¶17 The par ent s t est i f i ed t hat  t hey di d not  know 

speci f i cal l y what  was wr ong wi t h Kar a,  t hi nki ng i t  coul d be a 

f ever  or  t he f l u,  but  t hey knew i t  was ser i ous and needed 

at t ent i on,  so t hey pr ayed.   When i nf or med of  Kar a' s condi t i on,  
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Kar a' s mat er nal  gr andmot her  suggest ed t hey t ake her  t o a doct or .   

The mot her  r epl i ed,  " No,  she' l l  be f i ne,  God wi l l  heal  her . "  

¶18 When t he f ami l y t ook a br eak f r om pr ayer  t o eat  di nner  

Sat ur day eveni ng,  Kar a r emai ned i n bed.   Whi l e t he f ami l y at e,  

Kar a went  t o use t he bat hr oom.   She f el l  of f  t he t oi l et .   Her  

f at her  pi cked her  up and car r i ed her  t o t he couch i n t he l i v i ng 

r oom wher e t hey coul d wat ch her .   The f ami l y st ayed up l at e 

pr ayi ng over  Kar a,  unt i l  f i nal l y,  t he par ent s went  t o s l eep 

because t hey " wer e exhaust ed .  .  .  [ f r om t he]  non- st op pr ayi ng 

and j ust  cont i nual l y t r ust i ng i n t he Lor d. "  

¶19 Accor di ng t o t r i al  t est i mony,  by t he t i me t he f ami l y 

went  t o s l eep Sat ur day ni ght ,  Kar a was unabl e t o wal k or  t al k.   

Kar a' s br ot her  Luke t est i f i ed t hat  he bel i eved Kar a was i n a 

coma.   Kar a' s s i bl i ngs st ayed wi t h her  t hr oughout  t he ni ght  

whi l e she l ay l i mp and unr esponsi ve on t he couch.  

¶20 When her  f at her  awoke ear l y Sunday mor ni ng,  ar ound 

5: 00 a. m. ,  Kar a was st i l l  pal e,  l i mp,  unconsci ous,  and 

unr esponsi ve,  al t hough she somet i mes moaned i n r esponse t o 

f r i ends and f ami l y member s cal l i ng her  name.   Her  br eat hi ng was 

l ess l abor ed t han i t  had been t he pr evi ous ni ght .    

¶21 Kar a' s mot her  cont i nued t o cal l  f r i ends and r el at i ves 

t o t el l  t hem about  Kar a' s condi t i on and ask f or  pr ayer s.   

Var i ous peopl e came by t he home on Sunday t o pr ay and l at er ,  i n 

t r i al  t est i mony,  wi t nesses char act er i zed Kar a' s condi t i on as a 

coma.   St i l l ,  f ami l y and f r i ends t est i f i ed t hat  ever yone was at  

compl et e peace and di d not  sense any danger  i n Kar a' s condi t i on.  
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¶22 Kar a' s f at her  t est i f i ed t hat  deat h was never  on t hei r  

mi nds.   He t est i f i ed t hat  he knew Kar a was si ck but  was " never  

t o t he al ar m of  deat h, "  and even af t er  she di ed,  her  f at her  

t hought  t hat  Jesus woul d br i ng Kar a back f r om t he dead,  as he 

di d wi t h Lazar us.   

¶23 The par ent s and f r i ends t est i f i ed t hat  t he par ent s 

t ook t angi bl e st eps t o hel p Kar a.   The mot her  t r i ed t o f eed Kar a 

soup and wat er  wi t h a syr i nge,  but  t he l i qui d j ust  dr i bbl ed out  

of  Kar a' s mout h.   The f at her  t r i ed t o s i t  Kar a up,  but  she was 

unabl e t o hol d her sel f  up.   At  some poi nt ,  Kar a i nvol unt ar i l y  

ur i nat ed on her sel f  whi l e l y i ng unr esponsi ve on t he couch,  so 

t hey car r i ed her  upst ai r s and gave her  a qui ck sponge bat h whi l e 

she l ay on t he bat hr oom f l oor .  

¶24 At  one poi nt ,  Kar a' s mat er nal  gr andf at her  suggest ed by 

t el ephone t hat  t hey gi ve Kar a Pedi al yt e,  a nut r i t i onal  

suppl ement ,  i n or der  t o mai nt ai n t he nut r i ent s i n her  body.   The 

mot her  r esponded t hat  gi v i ng Kar a Pedi al yt e woul d be t aki ng away 

t he gl or y f r om God.   Kar a' s mot her  had t ol d anot her  v i s i t i ng 

f r i end t hat  she bel i eved t hat  Kar a was under  " spi r i t ual  at t ack. "  

¶25 Fr i ends Al t hea and Randal l  Wor mgoor  t est i f i ed t hat  

t hey ar r i ved at  t he Neumanns'  home on Sunday at  appr oxi mat el y 

1: 30 p. m.   The Wor mgoor s saw t hat  Kar a was ext r emel y i l l  and 

nonr esponsi ve.   Her  eyes wer e par t i al l y  open but  t hey bel i eved 

she needed i mmedi at e medi cal  at t ent i on.   Randal l  Wor mgoor  pul l ed 

Kar a' s f at her  asi de and t ol d hi m t hat  i f  i t  was hi s daught er ,  he 

woul d t ake her  t o t he hospi t al .   The f at her  r esponded t hat  t he 

i dea had cr ossed hi s mi nd,  and he had suggest ed i t  t o hi s wi f e,  
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but  she bel i eved Kar a' s i l l ness was a t est  of  f ai t h f or  t hei r  

f ami l y and t hat  t he Lor d woul d heal  Kar a.       

¶26 Dur i ng t hi s conver sat i on,  Al t hea Wor mgoor  not i ced a 

di st i nct  t wi t ch f r om Kar a' s mout h,  whi ch st ar t l ed her .   Thi nki ng 

t hat  Kar a had st opped br eat hi ng,  Randal l  Wor mgoor  cal l ed 911.   

Unbeknownst  t o t hose i n t he home,  pol i ce and emer gency medi cal  

per sonnel  wer e al r eady en r out e t o t he Neumann home,  havi ng 

r ecei ved a cal l  f r om Ar i el  Nef f ,  t he mot her ' s s i st er - i n- l aw i n 

Cal i f or ni a,  expl ai ni ng t hat  Kar a mi ght  be i n a coma and t hat  her  

par ent s r ef used t o t ake her  t o a doct or .   Ar i el  Nef f ' s  cal l  was 

r ecor ded at  2: 33 p. m.  on Sunday 

¶27 Pol i ce and emer gency medi cal  per sonnel  ar r i ved t o f i nd 

t he par ent s pr ayi ng over  t hei r  ext r emel y ski nny,  pul sel ess 

daught er .   The par amedi cs t r anspor t ed Kar a t o t he hospi t al ,  

wher e at t empt s t o r evi ve her  wer e unsuccessf ul .   I n t he 

ambul ance,  t he par amedi cs not i ced a f r ui t y odor ,  a known sympt om 

of  unt r eat ed di abet es.   They t ook a bl ood sampl e t o measur e her  

bl ood sugar  but  her  bl ood sugar  l evel  was t oo hi gh f or  t he 

moni t or  t o r ead.   Repor t s f r om emer gency medi cal  per sonnel  and 

doct or s i ndi cat ed t hat  Kar a appear ed ext r emel y ski nny and 

mal nour i shed,  wi t h a bl ui sh- gr ay ski n col or ,  and was dehydr at ed 

and skel et on- l i ke,  wi t h a pr onounced pel v i c bone,  eye socket s,  

cheekbones,  and r i bs.    

¶28 Accor di ng t o t he emer gency r oom doct or ' s t est i mony,  

Kar a was " cachet i c" ,  whi ch i s a t er m nor mal l y used t o descr i be a 

cancer  pat i ent ——ver y mal nour i shed,  t hi n,  and smal l er  t han you 

expect  of  t he age.   The emer gency r oom doct or  di agnosed Kar a' s 
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cause of  deat h as di abet i c ket oaci dosi s,  whi ch was l at er  

conf i r med by t he medi cal  exami ner ' s aut opsy.  

¶29 The emer gency r oom doct or  al so t est i f i ed t hat  i f  a 

chi l d i s br ought  i nt o t he emer gency r oom suf f er i ng f r om di abet i c 

ket oaci dosi s but  i s st i l l  br eat hi ng and st i l l  has a hear t beat ,  

t he pr ognosi s f or  sur vi val  i s  ver y good.   A pedi at r i c 

endocr i nol ogi st  t est i f i ed t hat ,  i f  t r eat ed,  di abet i c 

ket oaci dosi s has a 99. 8% sur vi val  r at e.   He t est i f i ed t hat  

Kar a' s di sease was t r eat abl e and her  chances of  sur vi val  wer e 

hi gh unt i l  " wel l  i nt o t he day of  her  deat h. "  

¶30 Each par ent  was char ged wi t h,  and convi ct ed of ,  

second- degr ee r eckl ess homi ci de i n connect i on wi t h Kar a' s deat h.   

Each was sent enced t o 180 days i n j ai l  and t en year s of  

pr obat i on.   Each was sent enced t o ser ve 30 days i n j ai l  each 

year  f or  s i x year s,  al t er nat i ng t he mont hs of  Mar ch and 

Sept ember  wi t h t he ot her  par ent .   The ci r cui t  cour t  gr ant ed a 

mot i on t o st ay t he j ai l  sent ence pendi ng t hi s appeal .  

I I  

¶31 The par ent s ar gue t hat  t hei r  convi ct i ons f or  choosi ng 

t r eat ment  t hr ough pr ayer  v i ol at e due pr ocess f ai r  not i ce 

r equi r ement s.   I n Par t  A. ,  we f i r st  expl ai n t he const i t ut i onal  

due pr ocess f ai r  not i ce r equi r ement .   I n Par t  B. ,  we t hen set  

f or t h t he f our  st at ut es at  i ssue,  Wi s.  St at .  §§ 940. 06( 1) ,  

948. 03( 3) ( a) ,  948. 03( 3) ( c) ,  and 948. 03( 6) .   Next ,  i n Par t  C. ,  we 

l ay out  t he par t i es '  chal l enge t o t he const i t ut i onal i t y of  t he 

st at ut es.   Fi nal l y,  i n Par t  D. ,  we concl ude t hat  t he st at ut es 

f ul f i l l  t he const i t ut i onal  due pr ocess f ai r  not i ce r equi r ement .   
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A 

¶32 The Four t eent h Amendment  of  t he Uni t ed St at es 

Const i t ut i on assur es t hat  no per son shal l  be depr i ved of  " l i f e,  

l i ber t y,  or  pr oper t y wi t hout  due pr ocess of  l aw. " 10  Whet her  

st at e act i on const i t ut es a v i ol at i on of  due pr ocess pr esent s a 

quest i on of  l aw,  whi ch t hi s cour t  deci des i ndependent l y of  t he 

c i r cui t  cour t  but  benef i t i ng f r om i t s anal ysi s. 11 

¶33 The due pr ocess i ssue i n t he i nst ant  case,  as we 

expl ai ned pr evi ousl y,  i s  whet her  t he appl i cabl e st at ut es ar e 

def i ni t e enough t o pr ovi de a st andar d of  conduct  f or  t hose whose 

act i v i t i es ar e pr oscr i bed. 12  Fai r  not i ce i s par t  of  t he due 

pr ocess doct r i ne of  vagueness.   " [ A]  st at ut e whi ch ei t her  

f or bi ds or  r equi r es t he doi ng of  an act  i n t er ms so vague t hat  

men of  common i nt el l i gence must  necessar i l y  guess at  i t s  meani ng 

and di f f er  as t o i t s appl i cat i on v i ol at es t he f i r st  essent i al  of  

due pr ocess of  l aw. " 13  

                                                 
10 Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on has 

been i nt er pr et ed as a due pr ocess pr ovi s i on.   Regi nal d D.  v.  
St at e,  193 Wi s.  2d 299,  306- 07,  533 N. W. 2d 181 ( 1995) .  

11 St at e v.  Sor enson,  2002 WI  78,  ¶25,  254 Wi s.  2d 54,  646 
N. W. 2d 354.  

12 Kol ender  v.  Lawson,  461 U. S.  352,  357- 58 ( 1983) ;  Gr ayned 
v.  Ci t y of  Rockf or d,  409 U. S.  104,  108 ( 1972) ;  El ect i ons Bd.  v.  
Wi s.  Mf r s.  & Commer ce,  227 Wi s.  2d 650,  676- 77,  597 N. W. 2d 721 
( 1999) ;  St at e v.  Nel son,  2006 WI  App 124,  ¶36,  294 Wi s.  2d 578,  
718 N. W. 2d 168.  

13 Connal l y v.  Gen.  Const r .  Co. ,  269 U. S.  385,  391 ( 1926) .  
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¶34 A chal l enged st at ut e " need not  def i ne wi t h absol ut e 

c l ar i t y and pr eci s i on what  i s and i s not  unl awf ul  conduct . " 14  " A 

cer t ai n amount  of  vagueness and i ndef i ni t eness i s i nher ent  i n 

al l  l anguage and,  i f  not  per mi t t ed,  near l y al l  penal  st at ut es 

woul d be voi d. " 15  " A f ai r  degr ee of  def i ni t eness i s al l  t hat  i s  

r equi r ed. " 16   

¶35 Just i ce Hol mes obser ved,  " [ T] he l aw i s f ul l  of  

i nst ances wher e a man' s f at e depends on hi s est i mat i ng r i ght l y,  

t hat  i s ,  as t he j ur y subsequent l y est i mat es i t ,  some mat t er  of  

degr ee. " 17  The Just i ce wi sel y wr ot e t hat  st at ut es cannot  be 

exact l y pr eci se i n dr awi ng l i nes:   

Wher ever  t he l aw dr aws a l i ne t her e wi l l  be cases ver y 
near  each ot her  on opposi t e s i des.   The pr eci se cour se 
of  t he l i ne may be uncer t ai n,  but  no one can come near  
i t  wi t hout  knowi ng t hat  he does so,  i f  he t hi nks,  and 
i f  he does so,  i t  i s  f ami l i ar  t o t he cr i mi nal  l aw t o 
make hi m t ake t he r i sk. 18  

¶36 The Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  t he 

degr ee of  vagueness t hat  t he Const i t ut i on t ol er at es and t he 

r el at i ve i mpor t ance of  f ai r  not i ce and f ai r  enf or cement  depend 

                                                 
14 St at e v.  Pi t t man,  174 Wi s.  2d 255,  276- 77,  496 N. W. 2d 74 

( 1993)  ( quot i ng St at e v.  Hur d,  135 Wi s.  2d 266,  272,  400 
N. W. 2d 42 ( Ct .  App.  1986) ) .      

15 St at e v.  Ehl enf el dt ,  94 Wi s.  2d 347,  355,  288 N. W. 2d 786 
( 1980) .  

16 St at e v.  Cour t ney,  74 Wi s.  2d 705,  710,  247 N. W. 2d 714 
( 1976)  ( quot ed sour ce omi t t ed) .  

17 Nash v.  Uni t ed St at es,  229 U. S.  373,  377 ( 1913) .  

18 Uni t ed St at es v.  Wur zbach,  280 U. S.  396,  399 ( 1930) .    
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i n par t  on t he nat ur e of  t he enact ment . 19  Enact ment s wi t h c i v i l  

r at her  t han cr i mi nal  penal t i es ar e of t en gr ant ed gr eat er  

t ol er ance because t he consequences of  i mpr eci s i on ar e 

qual i t at i vel y l ess sever e. 20   

¶37 Rel evant  t o our  i nqui r y i n t he pr esent  case,  t he Cour t  

has r ecogni zed t hat  a sci ent er  r equi r ement  may mi t i gat e a l aw' s 

vagueness,  especi al l y wi t h r espect  t o t he adequacy of  not i ce t o 

t he act or  t hat  hi s or  her  conduct  i s pr ohi bi t ed. 21  A sci ent er  

r equi r ement  may mi t i gat e a cr i mi nal  l aw' s vagueness by ensur i ng 

t hat  i t  puni shes onl y t hose who ar e awar e t hei r  conduct  i s 

unl awf ul . 22  Never t hel ess,  " cr i mi nal  r esponsi bi l i t y  shoul d not  

at t ach wher e one coul d not  r easonabl y under st and t hat  hi s 

cont empl at ed conduct  i s pr oscr i bed. " 23 

B 

                                                 
19 Vi l l age of  Hof f man Est at es v.  Fl i psi de,  Hof f man Est at es,  

I nc. ,  455 U. S.  489,  499 ( 1962) .  

20 I d.  ( c i t i ng Bar enbl at t  v.  Uni t ed St at es,  360 U. S.  109,  
137 ( 1959)  ( Bl ack,  J. ,  di ssent i ng,  j oi ned by War r en,  C. J. ,  & 
Dougl as,  J. ) ;  Wi nt er s v.  New Yor k,  333 U. S.  507,  515 ( 1948) ) .  

21 Hof f man Est at es,  455 U. S.  at  499 ( c i t i ng Col aut t i  v.  
Fr ankl i n,  439 U. S.  379,  395 ( 1979) ;  Boyce Mot or  Li nes v.  Uni t ed 
St at es,  342 U. S.  337,  342 ( 1952) ;  Scr ews v.  Uni t ed St at es,  325 
U. S.  91,  101- 103 ( 1945)  ( pl ur al i t y opi ni on) ;  Not e,  The Voi d- f or -
Vagueness Doct r i ne i n t he Supr eme Cour t ,  109 U.  Pa.  L.  Rev.  67,  
87 n. 98 ( 1960) ) .  

22 Uni t ed St at es v.  Gaudr eau, 860 F. 2d 357,  360 ( 10t h Ci r .  
1988)  ( c i t i ng Scr ews,  325 U. S.  at  101- 04 ( pl ur al i t y opi ni on) ) .  

23 Uni t ed St at es v.  Nat ' l  Dai r y Pr ods.  Cor p. , 372 U. S.  29,  
32- 33 ( 1963) .  
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¶38 I n consi der i ng whet her  t he cr i mi nal  st at ut es at  i ssue 

sat i sf y t he r equi r ement s of  due pr ocess f ai r  not i ce,  we begi n by 

set t i ng f or t h t he t ext s of  t he st at ut es i nvol ved.          

¶39 The par ent s wer e convi ct ed of  v i ol at i ng Wi s.  St at .  

§ 940. 06( 1) ,  t he second- degr ee r eckl ess homi ci de st at ut e.  Thi s 

st at ut e i s a s i ngl e sent ence t hat  gover ns al l  per sons,  not  onl y 

par ent s,  and pr ovi des as f ol l ows:   

Sec.  940. 06( 1)  Second- degr ee r eckl ess homi ci de.  
Whoever  r eckl essl y causes t he deat h of  anot her  human 
bei ng i s gui l t y of  a Cl ass D Fel ony ( emphasi s added) .    

¶40 " Reckl essl y"  i s def i ned i n Wi s.  St at .  § 939. 24( 1)  t o 

mean 

t hat  t he act or  cr eat es an unr easonabl e and subst ant i al  
r i sk of  deat h or  gr eat  bodi l y har m t o anot her  human 
bei ng and t he act or  i s awar e of  t hat  
r i sk .  .  .  ( emphasi s added) .  

¶41 " Gr eat  bodi l y har m"  i s def i ned i n Wi s.  St at .  

§ 939. 22( 14)  as " bodi l y i nj ur y whi ch cr eat es a subst ant i al  r i sk 

of  deat h,  or "  ot her  enumer at ed physi cal  i nj ur i es.     

¶42 We now t ur n t o Wi s.  St at .  § 948. 03,  t he cr i mi nal  chi l d 

abuse st at ut e.  

¶43 The t ext  of  t he cr i mi nal  chi l d abuse st at ut e,  Wi s.  

St at .  § 948. 03( 1) ,  ( 3) ( a) ,  and ( 3) ( c) ,  r eads as f ol l ows:  

( 1)  Def i ni t i ons.   I n t hi s sect i on,  " r eckl essl y"  means 
conduct  whi ch cr eat es a s i t uat i on of  unr easonabl e 
r i sk of  har m t o and demonst r at es a consci ous 
di sr egar d f or  t he saf et y of  t he chi l d.  

.  .  .  .  

( 3)  Reckl ess causat i on of  bodi l y har m.    
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( a)  Whoever  r eckl essl y causes gr eat  bodi l y har m 
t o a chi l d i s gui l t y of  a Cl ass E Fel ony.  

.  .  .  .  

( c)  Whoever  r eckl essl y causes bodi l y har m24 t o a 
chi l d by conduct  whi ch cr eat es a hi gh 
pr obabi l i t y  of  gr eat  bodi l y har m i s gui l t y 
of  a Cl ass H Fel ony ( emphasi s and f oot not e 
added) .  

¶44 The l ast  st at ut e at  i ssue i s Wi s.  St at .  § 948. 03( 6) ,  a 

pr ovi s i on i n t he cr i mi nal  chi l d abuse st at ut e t hat  pr ot ect s 

per sons who engage i n t r eat ment  t hr ough pr ayer  f r om pr osecut i on 

f or  cr i mi nal  chi l d abuse under  Wi s.  St at .  § 948. 03.   Wi sconsi n 

St at .  § 948. 03( 6)  pr ovi des as f ol l ows:  

948. 03( 6)  Tr eat ment  t hr ough pr ayer .   A per son i s not  
gui l t y of  an of f ense under  t hi s sect i on [ § 948. 03]  
sol el y because he or  she pr ovi des a chi l d wi t h 
t r eat ment  by spi r i t ual  means t hr ough pr ayer  al one f or  
heal i ng i n accor dance wi t h t he r el i gi ous met hod of  
heal i ng per mi t t ed under  s.  48. 981( 3) ( c) 4. 25 or  
448. 03( 6) 26 i n l i eu of  medi cal  or  sur gi cal  t r eat ment .   
( Foot not es added. )  

                                                 
24 " ' Bodi l y har m'  means physi cal  pai n or  i nj ur y,  i l l ness,  or  

any i mpai r ment  of  physi cal  condi t i on. "   Wi s.  St at .  § 939. 22( 4) .   

25 The l egi s l at ur e l i mi t ed t hi s except i on t o r el i gi ous 
heal i ng met hods per mi t t ed i n Wi s.  St at .  § 48. 981( 3) ( c) 4. ,  whi ch 
pr ovi des t hat  t he gover nment ' s  " det er mi nat i on t hat  abuse or  
negl ect  has occur r ed may not  be based sol el y on t he f act  t hat  
t hat  t he chi l d' s  par ent  .  .  .  i n good f ai t h sel ect s and r el i es 
on pr ayer  or  ot her  r el i gi ous means f or  t r eat ment  of  di sease or  
f or  r emedi al  car e of  t he chi l d. "   

26 Thi s pr ovi s i on r ef er s speci f i cal l y t o t he pr act i ce of  
Chr i st i an Sci ence.   The par ent s ar e not  pr act i t i oner s of  t hi s 
r el i gi on.    
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¶45 Sect i on 948. 03( 6)  was enact ed i n 1987 at  t he behest  of  

t he Chr i st i an Sci ence Commi t t ee on Publ i cat i on i n Wi sconsi n. 27  

Pr ovi s i ons pr ot ect i ng per sons who r esor t  t o t r eat ment  t hr ough 

pr ayer  f r om pr osecut i on f or  chi l d abuse had pr evi ousl y been 

adopt ed i n t he 1970s by numer ous st at es,  i ncl udi ng Wi sconsi n,  at  

t he behest  of  t he f eder al  gover nment . 28     

                                                 
27 See Let t er s f r om Geor ge E.  Jef f r ey,  Chr i st i an Sci ence 

Commi t t ee on Publ i cat i on f or  Wi sconsi n,  t o Assembl yman John D.  
Medi nger ,  Wi s.  St at e Assembl y ( Feb.  27,  1987)  & Senat or  Br i an D.  
Rude,  Wi s.  St at e Senat e ( Jul y  15,  1987)  ( suggest i ng l anguage 
ver y s i mi l ar  t o t he cur r ent  Wi s.  St at .  § 948. 03( 6)  be i ncl uded 
i n an amendment  t o Senat e Bi l l  203 r el at i ng t o t he abuse of  
chi l dr en) ;  Memor andum f r om Laur i e E.  Smi t h,  Legi s l at i ve 
Assi st ant  t o Senat or  Br i an D.  Rude,  Wi s.  St at e Senat e,  t o Br uce 
Feust al ,  Seni or  At t or ney,  Legi s l at i ve Ref er ence Bur eau ( Jul y 22,  
1987)  ( r equest i ng an amendment  t o Senat e Bi l l  203 " whi ch uses 
t he l anguage i ncl uded i n Mr .  Jef f r ey ' s l et t er " )  ( Dr af t i ng Fi l e,  
1987 Act  332,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s. ) .  

28 The pr ot ect i on of  per sons who r esor t  t o t r eat ment  t hr ough 
pr ayer ,  Wi s.  St at .  § 48. 981( 3) ( c) 3. ,  was adopt ed i n 1977.   § 4,  
ch.  355,  Laws of  1977.   Many st at es,  i ncl udi ng Wi sconsi n,  
compl i ed wi t h t he 1974 f eder al  Chi l d Abuse Pr event i on and 
Tr eat ment  Act  ( CAPTA) ,  whi ch i n par t  r equi r ed st at es t o amend 
t hei r  chi l d abuse and negl ect  st at ut es t o i ncl ude an exempt i on 
f or  spi r i t ual  heal i ng.   I f  a st at e f ai l ed t o amend i t s st at ut es 
t o i ncl ude such an exempt i on,  i t  woul d be i nel i gi bl e t o r ecei ve 
t he f unds appr opr i at ed by Congr ess t o f ul f i l l  var i ous 
obj ect i ves,  i ncl udi ng est abl i shi ng pr event at i ve pr ogr ams t o 
r educe t he i nci dence of  chi l d abuse.     

A count er - campai gn ur gi ng r epeal  of  such st at ut or y 
exempt i ons ensued,  and Congr ess r evi sed t he l aw i n 1983,  
r evoki ng t he r equi r ement  t hat  st at es enact  t hese t r eat ment -
t hr ough- pr ayer  pr ovi s i ons i n or der  t o r ecei ve f eder al  f undi ng.   
St i l l ,  t he l aws have r emai ned on t he books i n many st at es.  
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¶46 I n or der  t o compar e t he f our  st at ut es mor e easi l y,  we 

i nser t  t he def i ned t er ms i nt o t he t ext  of  each st at ut e and 

r epr i nt  t he f our  st at ut es bel ow:         

Wi s.  St at .  § 940. 06( 1)  Whoever  cr eat es an unr easonabl e 
and subst ant i al  r i sk of  deat h or  bodi l y i nj ur y  whi ch 
cr eat es a subst ant i al  r i sk of  deat h,  or  ot her  
enumer at ed physi cal  i nj ur i es,  t o anot her  human bei ng 
and i s awar e of  t hat  r i sk and causes t he deat h of  
anot her  human bei ng i s gui l t y of  a Cl ass D Fel ony.    

Wi s.  St at .  § 948. 03( 3) ( a)  Whoever  cr eat es a s i t uat i on 
of  unr easonabl e r i sk of  har m t o and demonst r at es a 
consci ous di sr egar d f or  t he saf et y of  t he chi l d and 
causes bodi l y i nj ur y whi ch cr eat es a subst ant i al  r i sk  
of  deat h,  or  ot her  enumer at ed physi cal  i nj ur i es,  t o a 
chi l d i s gui l t y of  a Cl ass E Fel ony.  

Wi s.  St at .  § 948. 03( 3) ( c)  Whoever  cr eat es a s i t uat i on 
of  unr easonabl e r i sk of  har m t o and demonst r at es a 
consci ous di sr egar d f or  t he saf et y of  a chi l d and 
causes bodi l y har m t o a chi l d by conduct  whi ch cr eat es 
a hi gh pr obabi l i t y  of  bodi l y i nj ur y whi ch cr eat es a 
subst ant i al  r i sk of  deat h,  or  ot her  enumer at ed 
physi cal  i nj ur i es,  i s  gui l t y of  a Cl ass H Fel ony.  

Wi s.  St at .  § 948. 03( 6)  Tr eat ment  t hr ough pr ayer .   A 
per son i s not  gui l t y of  an of f ense under  t hi s sect i on 
[ § 948. 03]  sol el y because he or  she pr ovi des a chi l d 
wi t h t r eat ment  by spi r i t ual  means t hr ough pr ayer  al one 
f or  heal i ng i n accor dance wi t h t he r el i gi ous met hod of  
heal i ng per mi t t ed under  s.  48. 981( 3) ( c) 4.  or  448. 03( 6)  
i n l i eu of  medi cal  or  sur gi cal  t r eat ment .  

                                                                                                                                                             
For  di scussi ons of  t he f eder al  l aw and t he r esponses of  t he 

st at es,  see,  e. g. ,  Janna C.  Mer r i ck,  Spi r i t ual  Heal i ng,  Si ck 
Ki ds and t he Law:  I nequi t i es i n t he Amer i can Heal t hcar e Syst em,  
29 Am.  J. L.  & Med.  269,  277- 80 ( 2003) ;  Paul a A.  Monopol i ,  
Al l ocat i ng t he Cost s of  Par ent al  Fr ee Exer ci se:  St r i k i ng a New 
Bal ance Bet ween Si ncer e Rel i gi ous Bel i ef  and a Chi l d' s Ri ght  t o 
Medi cal  Tr eat ment ,  18 Pepp.  L.  Rev.  319,  330- 34 ( 1991) ;  Rebecca 
Wi l l i ams,  Not e,  Fai t h Heal i ng Except i ons Ver sus Par ens Pat r i ae:  
Somet hi ng' s Got t a Gi ve,  10 Fi r s t  Amend.  L.  Rev.  692,  694- 96,  
698- 713 ( 2012) .  
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C 

¶47 We now set  f or t h t he par t i es '  due pr ocess f ai r  not i ce 

chal l enge.       

¶48 The par ent s do not  asser t  t hat  Wi s.  St at .  § 948. 03( 6) ,  

t he t r eat ment - t hr ough- pr ayer  pr ovi s i on,  appl i es i n and of  i t sel f  

t o t he second- degr ee r eckl ess homi ci de st at ut e.   Such an 

ar gument  woul d f l y  i n t he f ace of  t he t ext  of  Wi s.  St at .  

§ 948. 03( 6) .    

¶49 The t ext  of  t he t r eat ment - t hr ough- pr ayer  pr ovi s i on 

car ef ul l y l i mi t s  i t s appl i cat i on onl y t o char ges under  t he 

cr i mi nal  chi l d abuse st at ut e,  t hat  i s ,  t o chi l d abuse 

pr osecut i ons under  Wi s.  St at .  § 948. 03.   The t r eat ment - t hr ough-

pr ayer  pr ovi s i on expl i c i t l y  st at es i t  appl i es onl y t o " an 

of f ense under  t hi s sect i on. "   

¶50 Thi s t r eat ment - t hr ough- pr ayer  pr ovi s i on by i t s ver y 

t er ms t hus appl i es onl y t o char ges of  cr i mi nal  chi l d abuse under  

Wi s.  St at .  § 948. 03.   On i t s f ace,  t he t r eat ment - t hr ough- pr ayer  

pr ovi s i on does not  i mmuni ze a par ent  f r om any cr i mi nal  l i abi l i t y  

ot her  t han t hat  cr eat ed by t he cr i mi nal  chi l d abuse st at ut e.   

Ther e i s no cr oss- r ef er ence bet ween t he cr i mi nal  chi l d abuse 

st at ut e and t he second- degr ee r eckl ess homi ci de st at ut e.   No one 

r eadi ng t he t r eat ment - t hr ough- pr ayer  pr ovi s i on shoul d expect  

pr ot ect i on f r om cr i mi nal  l i abi l i t y  under  any ot her  st at ut e. 29  

                                                 
29 The par ent s do not  c l ai m t hat  t hey r ead and r el i ed on t he 

st at ut es bef or e t r eat i ng Kar a wi t h pr ayer .   I ndeed t he unst at ed 
pr emi se of  t he par ent s '  ar gument s i s t hat  t he par ent s '  act ual  
knowl edge of  t he st at ut es bef or e Kar a' s deat h i s i r r el evant .    
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¶51 Fur t her mor e,  Wi s.  St at .  § 948. 03( 6) ,  t he pr ovi s i on 

pr ot ect i ng par ent s f or  t r eat ment  t hr ough pr ayer ,  i s  wr i t t en i n 

nar r ow l anguage.   I t  i ncl udes t he l i mi t i ng wor d " sol el y. "   " A 

per son i s not  gui l t y of  an of f ense under  t hi s sect i on [ § 948. 03]  

sol el y because he or  she pr ovi des a chi l d wi t h t r eat ment  by 

spi r i t ual  means t hr ough pr ayer  al one .  .  .  . "   The wor d " sol el y"  

has not  been i nt er pr et ed i n Wi sconsi n i n t hi s cont ext ,  but  ot her  

j ur i sdi ct i ons have i nt er pr et ed si mi l ar  pr ovi s i ons as s i gni f y i ng 

t hat  t r eat ment  t hr ough pr ayer  does not  cr eat e bl anket  pr ot ect i on 

f r om cr i mi nal  pr osecut i on f or  chi l d abuse f or  a par ent  who 

t r eat s hi s or  her  chi l d wi t h pr ayer . 30 

                                                                                                                                                             
The accept ed l egal  f i c t i on i s t hat  ever y per son i s expect ed 

t o know t he l aw.   I gnor ance of  t he l aw i s not  or di nar i l y  a 
def ense.   Put nam v.  Ti me War ner  Cabl e of  S. E.  Wi s. ,  2002 WI  108,  
¶13 n. 4,  255 Wi s.  2d 447,  649 N. W. 2d 626 ( Wi sconsi n empl oys t he 
mi st ake of  l aw doct r i ne whi ch says t hat  ever y per son i s pr esumed 
t o know t he l aw and cannot  c l ai m i gnor ance of  i t  as a def ense) ;  
Byr ne v.  St at e,  12 Wi s.  519 ( 1860)  ( " [ D] ef endant s ar e pr esumed 
t o know t he l aw,  and i gnor ance of  t he l aw,  even i f  pr oved,  woul d 
be no excuse" ) .  

Act ual  not i ce of  t he st at ut es may be i r r el evant  i n appl y i ng 
t he concept  of  f ai r  not i ce.   Cour t s r equi r e t he l aw be cl ear  so 
t hat  t hose who consul t  t he l aw ar e not  conf used or  mi sl ed.   
Just i ce Hol mes obser ved t hat  " [ a] l t hough i t  i s  not  l i kel y t hat  a 
cr i mi nal  wi l l  car ef ul l y consi der  t he t ext  of  t he l aw bef or e he 
mur der s or  st eal s,  i t  i s  r easonabl e t hat  a f ai r  war ni ng shoul d 
be gi ven t o t he wor l d i n l anguage t hat  t he common wor l d wi l l  
under st and,  of  what  t he l aw i nt ends t o do i f  a cer t ai n l i ne i s 
passed. "   McBoyl e v.  Uni t ed St at es,  283 U. S.  25,  27 ( 1931) .  

30 The wor d " sol el y"  has been i nt er pr et ed t o s i gni f y t hat  
t r eat ment  t hr ough pr ayer  i s not  necessar i l y  an absol ut e def ense 
f or  t he cr i me i n whi ch t he t r eat ment - t hr ough- pr ayer  pr ot ect i on 
appl i es.   One i nt er pr et at i on of  " sol el y"  i s  t hat  t he sever i t y of  
t he chi l d' s i l l ness may r ender  t he pr ot ect i on i nappl i cabl e.   
Commonweal t h v.  Twi t chel l ,  617 N. E. 2d 609,  612 n. 4 ( Mass.  1993) .   
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The Supr eme Cour t  of  Col or ado expl ai ned t he l anguage " f or  

t hat  r eason al one"  i n i t s st at ut e as f ol l ows:   

[ T] he meani ng of  t he st at ut or y l anguage,  " f or  t hat  
r eason al one, "  i s  qui t e c l ear .   I t  al l ows a f i ndi ng of  
dependency and negl ect  f or  ot her  " r easons, "  such as 
wher e t he chi l d' s l i f e i s i n i mmi nent  danger ,  despi t e 
any t r eat ment  by spi r i t ual  means.   I n ot her  wor ds,  a 
chi l d who i s t r eat ed sol el y by spi r i t ual  means i s not ,  
f or  t hat  r eason al one,  dependent  or  negl ect ed,  but  i f  
t her e i s an addi t i onal  r eason,  such as wher e t he chi l d 
i s depr i ved of  medi cal  car e necessar y t o pr event  a 
l i f e- endanger i ng condi t i on,  t he chi l d may be 
adj udi cat ed dependent  and negl ect ed under  t he 
st at ut or y scheme.    

I n r e D. L. E. ,  645 P. 2d 271,  274- 75 ( Col o.  1982) .   See al so 
Wal ker  v.  Super i or  Cour t ,  47 Cal .  3d 112,  131 ( 1988)  ( c i t i ng t he 
Col or ado deci s i on wi t h appr oval ) .  
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¶52 Pr ovi s i ons r egar di ng t r eat ment  t hr ough pr ayer  appear  

i n sever al  i nst ances i n t he Wi sconsi n st at ut es. 31  Taken 

t oget her ,  t hese st at ut es evi dence t he l egi s l at ur e' s bal anci ng i n 

each i nst ance of  t he i nt er est s of  per sons who r el y on t r eat ment  

t hr ough pr ayer  and t he St at e' s i nt er est  i n pr ot ect i ng 

i ndi v i dual s.  The st at ut es demonst r at e t hat  t he l egi s l at ur e has 

car ef ul l y consi der ed under  what  c i r cumst ances i t  i s  wi l l i ng t o 

al l ow r el i ance on t r eat ment  t hr ough pr ayer  f or  t hose who bel i eve 

i n t he ef f i cacy of  such t r eat ment  and when i t  i s  not .   I f  t he 

l egi s l at ur e i nt ended a t r eat ment - t hr ough- pr ayer  pr ovi s i on t o 

appl y acr oss t he boar d t o al l  cr i mi nal  st at ut es,  t he l egi s l at ur e 

                                                 
31 See,  e. g. ,  Wi s.  St at .  § 46. 90( 7)  ( not hi ng i n § 46. 90 

cr eat i ng an el der  abuse r epor t i ng syst em " may be const r ued t o 
mean t hat  a per son i s abused,  f i nanci al l y expl oi t ed,  negl ect ed 
or  i n need of  di r ect  or  pr ot ect i ve ser vi ces sol el y because he or  
she consi st ent l y r el i es upon t r eat ment  by spi r i t ual  means 
t hr ough pr ayer  f or  heal i ng i n l i eu of  medi cal  car e i n accor dance 
wi t h hi s or  her  r el i gi ous t r adi t i on" ) ;  Wi s.  St at .  § 48. 82( 4)  ( no 
per son shal l  be deni ed adopt i on because of  r el i gi ous bel i ef  i n 
t he use of  spi r i t ual  means t hr ough pr ayer  f or  heal i ng) ;  Wi s.  
St at .  § 102. 42( 6)  ( " Unl ess t he empl oyee shal l  have el ect ed 
Chr i st i an Sci ence t r eat ment  i n l i eu of  medi cal  .  .  .  t r eat ment  
no [ wor ker s]  compensat i on shal l  be payabl e f or  t he deat h or  
di sabi l i t y  of  an empl oyee,  i f  t he deat h be caused or  i nsof ar  as 
t he di sabi l i t y  may be aggr avat ed .  .  .  by an unr easonabl e 
r ef usal  or  negl ect  t o submi t  t o or  f ol l ow any compet ent  and 
r easonabl e medi cal  .  .  .  t r eat ment  .  .  .  . " ) ;  Wi s.  St at .  
§ 938. 505( 2) ( a) 1.  ( a cour t  " may not  det er mi ne t hat  a par ent ' s or  
guar di an' s consent  [ t o t he admi ni st r at i on of  psychot r opi c 
medi cat i on t o a j uveni l e under  t he super vi s i on of  t he Depar t ment  
of  Cor r ect i ons]  i s  unr easonabl y wi t hhel d sol el y because t he 
par ent  or  guar di an r el i es on t r eat ment  by spi r i t ual  means 
t hr ough pr ayer  f or  heal i ng i n accor dance wi t h hi s or  her  
r el i gi ous t r adi t i on" ) ;  Wi s.  St at .  § 940. 285( 1m)  ( except s 
t r eat ment  t hr ough pr ayer  f r om cr i mi nal  pr osecut i on f or  abuse of  
" at - r i sk"  i ndi v i dual s) .  
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coul d have used di f f er ent  l anguage or  pl aced a t r eat ment -

t hr ough- pr ayer  pr ovi s i on i n Chapt er  939 wi t h ot her  def enses t o 

cr i mi nal  l i abi l i t y . 32            

¶53 Thus,  t he t ext  of  t he t r eat ment - t hr ough pr ayer -

pr ovi s i on,  Wi s.  St at .  § 948. 03( 6) ,  does not  and cannot  l ead 

par ent s t o expect  t hat  t hey ar e i mmune f r om cr i mi nal  pr osecut i on 

f or  second- degr ee r eckl ess homi ci de. 33   

                                                 
32 See Wi s.  St at .  ch.  939,  subchapt er  I I I ,  Def enses t o 

Cr i mi nal  Li abi l i t y  ( Wi s.  St at .  §§ 939. 42- . 49) .  

33 I n 1993,  t wo bi l l s  wer e i nt r oduced i n t he Wi sconsi n 
Senat e,  one r epeal i ng and t he ot her  ext endi ng t r eat ment - t hr ough-
pr ayer  pr ovi s i ons.   1993 Senat e Bi l l  107 at t empt ed t o el i mi nat e 
t he pr ayer  t r eat ment  pr ot ect i on pr ovi s i ons by r epeal i ng Wi s.  
St at .  § 948. 03( 6)  and st r i k i ng t he r el at ed t ext  i n Wi s.  St at .  
§ 48. 981( 3) ( c) 4.   1993 Senat e Bi l l  544 at t empt ed t o ext end 
cover age t o pr ovi de a t r eat ment - t hr ough- pr ayer  except i on f or  
cr i mes i nvol v i ng cr i mi nal  negl i gence and cr i mi nal  r eckl essness.  
Bot h of  t hose bi l l s  f ai l ed t o pass.  

The Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau r egar di ng 
1993 Senat e Bi l l  544 expl ai ns,  as f ol l ows,  t hat  t he second-
degr ee r eckl ess homi ci de st at ut e does not  except  t r eat ment  
t hr ough pr ayer :   

Cur r ent  l aw pr ovi des a t r eat ment  t hr ough pr ayer  
except i on t o t he cr i me of  physi cal  abuse of  a chi l d.   
A per son i s not  gui l t y of  physi cal  abuse of  a chi l d 
because t he per son r el i es on t r eat ment  of  t he chi l d 
t hr ough pr ayer  f or  heal i ng.   Thi s bi l l  ext ends t hi s 
cover age t o pr ovi de a t r eat ment  t hr ough pr ayer  
except i on f or  cr i mes i nvol v i ng cr i mi nal  negl i gence or  
cr i mi nal  r eckl essness.   

Dr af t i ng Fi l e f or  1993 S. B.  544,  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  
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¶54 Rat her  t han r el y on t he st at ut or y t r eat ment - t hr ough-

pr ayer  pr ovi s i on as expl i c i t l y  pr ot ect i ng t hem f r om pr osecut i on 

under  t he second- degr ee r eckl ess homi ci de st at ut e,  t he par ent s 

asser t  t hat  t he i nt er pl ay of  Wi s.  St at .  § 940. 06( 1) ,  t he second-

degr ee r eckl ess homi ci de st at ut e,  and § 948. 03,  t he cr i mi nal  

chi l d abuse st at ut e ( i ncl udi ng t he t r eat ment - t hr ough- pr ayer  

pr ovi s i on) ,  cr eat es a l ack of  " f ai r  not i ce"  of  pr ohi bi t ed 

conduct .    

¶55 The par ent s '  f ai r  not i ce ar gument  t ur ns on t he phr ase 

" gr eat  bodi l y har m, "  whi ch appear s i n t he t hr ee st at ut or y 

pr ovi s i ons at  i ssue:  Wi s.  St at .  §§ 940. 06( 1) ,  948. 03( 3) ( a) ,  and 

948. 03( 3) ( c) .   " Gr eat  bodi l y har m"  means bodi l y i nj ur y t hat  

cr eat es a subst ant i al  r i sk of  deat h or  ot her  enumer at ed physi cal  

i nj ur i es.   Wi s.  St at .  § 939. 22( 14) .    

¶56 The par ent s cont end t hat  t her e i s no l egal  di f f er ence 

bet ween t he conduct  gover ned by t he t hr ee st at ut es:   " Thi s 

' subst ant i al  r i sk of  deat h'  t hat  cr eat es cr i mi nal  l i abi l i t y  

under  r eckl ess homi ci de i s t he same ' subst ant i al  r i sk of  deat h'  

expl i c i t l y  pr ot ect ed i n t he pr ayer  t r eat ment  except i on. " 34  Even 

i f  t her e i s a l i ne bet ween t he st at ut es i n t heor y,  t he par ent s  

aver  t hat  t he l i ne i s t oo di f f i cul t  t o def i ne or  concept ual i ze.     
                                                                                                                                                             

Al t hough 1993 S. B.  544 was never  enact ed,  i t s i nt r oduct i on 
t ends t o show t hat  t he l egi s l at or s who i nt r oduced i t ,  and t he 
Chr i st i an Sci ence Commi t t ee on Publ i cat i on t hat  suggest ed i t ,  
di d not  bel i eve t hat  t he t r eat ment - t hr ough- pr ayer  pr ovi s i on i n 
t he cr i mi nal  chi l d abuse st at ut e pr ovi ded pr ot ect i on f r om 
pr osecut i on f or  cr i mes i nvol v i ng cr i mi nal  r eckl essness.  

34 Br i ef  and Appendi x of  Def endant - Appel l ant  Lei l ani  E.  
Neumann at  12.  
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¶57 Accor di ngl y,  t he par ent s mai nt ai n t hat  a pr ayer -

t r eat i ng par ent  i s pr ot ect ed up t o and i ncl udi ng t he poi nt  at  

whi ch t he chi l d exper i ences gr eat  bodi l y i nj ur y t hat  means,  

among ot her  t hi ngs,  a subst ant i al  r i sk of  deat h.   The par ent s 

r ead Wi s.  St at .  § 948. 03( 6)  as t el l i ng pr ayer - heal i ng par ent s 

t hat  unt i l  a chi l d' s medi cal  condi t i on pr ogr esses " t o at  l east  

some poi nt  beyond a ' subst ant i al  r i sk of  deat h, '  t hey ar e i mmune 

f r om pr osecut i on. " 35  

¶58 The par ent s i nt er pr et  " t he poi nt  beyond a ' subst ant i al  

r i sk of  deat h' "  i n t he pr esent  cases as bei ng t he exact  moment  

t hat  Kar a di ed.   The par ent s asser t  t hat  up unt i l  Kar a st opped 

br eat hi ng,  t hei r  choi ce of  t r eat ment  t hr ough pr ayer  was a 

st at ut or i l y  pr ot ect ed r esponse t o t he " subst ant i al  r i sk of  

deat h"  t hat  Kar a was exper i enci ng. 36  They asser t  t hat  " [ a] s 911 

                                                 
35 Def endant - Appel l ant ' s Br i ef  and Appendi x ( Dal e R.  

Neumann)  at  16.  

36 The par ent s acknowl edge t hat  t hey coul d be l i abl e under  
t he second- degr ee r eckl ess homi ci de st at ut e i f  deat h was 
i mmi nent .   The wor d " i mmi nent "  i s  not  i n t he st at ut e.   The 
par ent s expl ai n t hat  an " i mmi nent  r i sk of  deat h, "  i s  f or  
exampl e,  r espi r at or y f ai l ur e,  sever e bl eedi ng,  or  sever e t r auma.   
Such ci r cumst ances,  t hey concede,  woul d ar guabl y l i e beyond a 
subst ant i al  r i sk of  deat h and woul d gi ve c l ear  not i ce t o a 
par ent  t hat  i mmuni t y under  Wi s.  St at .  § 948. 03( 6)  no l onger  
appl i es.    

Accor di ng t o t he par ent s,  Kar a' s condi t i on had not  
pr ogr essed beyond " a subst ant i al  r i sk of  deat h"  and di d not  
i nvol ve " i mmi nent "  deat h.   The par ent s cont end t he i mmi nence of  
deat h di d not  occur  i n t he pr esent  case unt i l  Kar a st opped 
br eat hi ng.  
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was cal l ed as soon as Kar a s t opped br eat hi ng, "  t he " l i ne"  

pr ot ect i ng pr ayer - t r eat i ng par ent s " was never  cr ossed. " 37   

¶59 The par ent s asser t  t her e i s no boundar y,  no c l ear  

moment  when t hey wer e on not i ce t hat  t hei r  f ai l ur e t o pr ovi de 

medi cal  car e had cr ossed t he l i ne bet ween t he pr ot ect i on of f er ed 

under  Wi s.  St at .  § 948. 03( 6)  and l i abi l i t y  under  Wi s.  St at .  

§ 940. 06( 1) .   The par ent s ar gue t hat  t he onl y di v i di ng l i ne 

bet ween l egal i t y and i l l egal i t y of  t he par ent s '  conduct  i s t he 

happenst ance of  deat h,  and t hat  t hi s di v i di ng l i ne i s t oo vague 

and uncl ear  t o pr ovi de suf f i c i ent  not i ce i n t he pr esent  case.       

¶60 Usi ng t hi s r easoni ng,  t he par ent s concl ude t hat  due 

pr ocess f ai r  not i ce has been vi ol at ed because t hey wer e 

convi ct ed f or  conduct  t hat  t he St at e t ol d t hem was pr ot ect ed. 38  

They al l ege t hat  t he conf l i c t i ng l egal  pr ovi s i ons v i ol at e due 

pr ocess by f ai l i ng t o f ur ni sh f ai r  not i ce of  what  conduct  i s 

i l l egal . 39 

¶61 Bot h t he St at e and par ent s c i t e case l aw f r om ot her  

st at es t hat  have addr essed a due pr ocess f ai r  not i ce chal l enge 

t o suppor t  t hei r  r espect i ve posi t i ons.   Most  cases l end suppor t  

                                                 
37 Def endant - Appel l ant ' s Br i ef  and Appendi x ( Dal e R.  

Neumann)  at  16 n. 5;  see al so Br i ef  and Appendi x of  Def endant -
Appel l ant  Lei l ani  E.  Neumann at  14.  

38 See,  e. g. ,  Cox v.  Loui s i ana,  379 U. S.  559,  571 ( 1965) ;  
Uni t ed St at es v.  Car di f f ,  344 U. S.  174,  176- 77 ( 1952) ;  Ral ey v.  
Ohi o,  360 U. S.  423,  438- 39 ( 1959) .  

39 Car di f f ,  344 U. S.  at  176- 77.  
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t o t he St at e' s posi t i on. 40  A mi nor i t y of  cases l ends suppor t  t o 

t he par ent s '  posi t i on. 41  The par ent s di st i ngui sh t he cases 

                                                 
40 See,  e. g. ,  Wal ker  v.  Super i or  Cour t  of  Sacr ament o Count y,  

763 P. 2d 852,  873 ( Cal .  1988)  ( The Supr eme Cour t  of  Cal i f or ni a 
hel d t hat  a pr ayer  t r eat ment  exempt i on di d not  pr ovi de a def ense 
t o pr osecut i on f or  i nvol unt ar y mansl aught er ;  t he st at ut es t her e 
pr ovi ded suf f i c i ent  not i ce t hat  " t he pr ovi s i on of  pr ayer  
al one .  .  .  woul d be accommodat ed onl y i nsof ar  as t he chi l d was 
not  t hr eat ened wi t h ser i ous physi cal  har m or  i l l ness. "   Thi s 
aspect  of  t he Wal ker  case may have been over t ur ned by a f eder al  
di st r i ct  cour t ;  see Wal ker  v.  Kel dgor d,  No.  CI V S- 93- 0616 LKK 
JFM P ( E. D.  Cal .  1996) ) ;  Hal l  v.  St at e,  493 N. E. 2d 433 ( I nd.  
1986)  ( The t r i al  cour t ' s  f i ndi ng t hat  t he par ent s act ed 
r eckl essl y i n f ai l i ng t o seek medi cal  car e f or  t hei r  s i ck chi l d 
was suf f i c i ent l y  suppor t ed by t he evi dence.   Reckl ess homi ci de 
does not  have a st at ut or y def ense excusi ng r esponsi bi l i t y  f or  a 
deat h t hat  r esul t ed f r om what  our  l egal  syst em has def i ned t o be 
r eckl ess act s,  r egar dl ess of  whet her  t hese act s  wer e conduct ed 
pur suant  t o r el i gi ous bel i ef s.   The l egi s l at ur e had 
di st i ngui shed bet ween chi l d negl ect  t hat  r esul t s i n ser i ous 
bodi l y i nj ur y and chi l d negl ect  t hat  r esul t s i n t he chi l d' s 
deat h.   Pr ayer  i s not  per mi t t ed as a def ense when a car et aker  
engages i n omi ssi ve conduct  t hat  r esul t s i n t he chi l d' s deat h. ) ;  
Commonweal t h v.  Twi t chel l ,  617 N. E. 2d 609 ( Mass.  1993)  ( Par ent s  
have a dut y t o seek medi cal  at t ent i on f or  a ser i ousl y i l l  chi l d.   
Want on or  r eck l ess conduct  coul d suppor t  a convi ct i on of  
i nvol unt ar y mansl aught er .   The spi r i t ual  heal i ng pr ovi s i on di d 
not  bar  pr osecut i on f or  mansl aught er  i n t hose ci r cumst ances. ) ;  
St at e v.  Hays,  964 P. 2d 1042,  1046 ( Or .  Ct .  App.  1998)  ( The 
st at ut es per mi t  a par ent  t o t r eat  a chi l d by pr ayer  or  ot her  
spi r i t ual  means so l ong as t he i l l ness i s not  l i f e- t hr eat eni ng.   
Once a r easonabl e per son shoul d know t hat  t her e i s a subst ant i al  
r i sk t hat  t he chi l d wi l l  di e wi t hout  medi cal  car e,  t he par ent  
must  pr ovi de t hat  car e,  or  al l ow i t  t o be pr ovi ded,  at  t he r i sk 
of  cr i mi nal  sanct i ons i f  t he chi l d di es.   I t  may be i mpossi bl e 
t o def i ne i n advance al l  t he ways i n whi ch a per son' s act i ons 
can be a gr oss devi at i on f r om t he st andar d of  car e of  a 
r easonabl e per son,  and t hus cr i mi nal l y negl i gent  under  Or egon 
l aw;  " [ t ] hat  di f f i cul t y does not  mean,  however ,  t hat  t he 
l egi s l at ur e may not  penal i ze such a gr oss devi at i on. " ) ;  
Commonweal t h v.  Ni xon,  718 A. 2d 311,  313 ( Pa.  1998)  ( A pl ai n 
r eadi ng of  t he st at ut es shows t hat  an act  t hat  does not  qual i f y 
as chi l d abuse may st i l l  be done i n a manner  t hat  causes deat h 
and t hus qual i f i es as i nvol unt ar y mansl aught er .   The Ni xons wer e 
not  consi der ed chi l d abuser s f or  t r eat i ng t hei r  chi l dr en t hr ough 
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f avor i ng t he St at e' s posi t i on,  and t he St at e di st i ngui shes t he 

cases f avor i ng t he par ent s '  posi t i on,  each not i ng t he 

di f f er ences i n t he st at ut es of  ot her  st at es and i n t he f act s of  

t he cases.   The l aws and f act s  ar e di f f er ent  i n t hese non-

Wi sconsi n cases,  but  t he di scussi ons and appl i cat i ons of  t he due 

pr ocess f ai r  not i ce r equi r ement s by ot her  st at e cour t s have been 

hel pf ul  i n our  anal ysi s.       

D 

                                                                                                                                                             
spi r i t ual  heal i ng,  but  when t hei r  ot her wi se l awf ul  cour se of  
conduct  l ed t o a chi l d' s deat h,  t hey wer e gui l t y of  i nvol unt ar y 
mansl aught er . ) .  

For  a di scussi on of  t hese cases,  see ar t i c l es c i t ed at  not e 
28,  supr a,  and not e 59,  i nf r a.   See al so Jenni f er  L.  Rosat o,  
Put t i ng Squar e Pegs i n a Round Hol e:   Pr ocedur al  Due Pr ocess and 
t he Ef f ect  of  Fai t h Heal i ng Exempt i ons on t he Pr osecut i on of  
Fai t h Heal i ng Par ent s,  29 U. S. F.  L.  Rev.  43,  103- 16 ( 1994) .   

41 Her manson v.  St at e,  604 So.  2d 775,  782 ( Fl a.  1992)  ( When 
consi der ed t oget her ,  t he spi r i t ual  t r eat ment  accommodat i on 
pr ovi s i on and chi l d abuse st at ut es f ai l ed t o gi ve par ent s not i ce 
of  t he poi nt  at  whi ch t hei r  r el i ance on spi r i t ual  t r eat ment  l ost  
st at ut or y appr oval  and became cul pabl y negl i gent .   The st at ut or y  
scheme i n pl ace f ai l ed t o est abl i sh a l i ne of  demar cat i on at  
whi ch a per son coul d know hi s conduct  was cr i mi nal . ) ;  St at e v.  
McKown,  475 N. W. 2d 63,  68- 69 ( Mi nn.  1991)  ( The mansl aught er  
st at ut e f ai l ed t o gi ve t he pr ayer - t r eat i ng par ent s f ai r  not i ce 
of  t he pr ohi bi t ed conduct .  " [ W] her e t he st at e had cl ear l y 
expr essed i t s i nt ent i on t o per mi t  good f ai t h r el i ance on 
spi r i t ual  t r eat ment  and pr ayer  as an al t er nat i ve t o convent i onal  
medi cal  t r eat ment ,  i t  cannot  pr osecut e r espondent s f or  doi ng so 
wi t hout  v i ol at i ng t hei r  r i ght s t o due pr ocess. " ) .   

See Bar uch Gi t l i n,  Par ent s '  Cr i mi nal  Li abi l i t y  f or  Fai l ur e 
t o Pr ovi de Medi cal  At t ent i on t o Thei r  Chi l dr en,  118 A. L. R.  5t h 
253 ( 2004)  ( made cur r ent  by weekl y addi t i on of  r el eased cases)  
( col l ect i ng cases i ncl udi ng cases on t he spi r i t ual  t r eat ment  
def ense) .   
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¶62 Havi ng set  f or t h t he par ent s '  const i t ut i onal  

chal l enge,  we now det er mi ne t he const i t ut i onal i t y of  t he 

st at ut es.   I nt er pr et i ng and appl y i ng a st at ut e,  as wel l  as 

det er mi ni ng t he const i t ut i onal i t y of  a st at ut e,  or di nar i l y  

pr esent  a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  but  benef i t i ng f r om i t s 

anal ysi s. 42  

¶63 The par ent s acknowl edge,  and we agr ee,  t hat  t he 

pr ot ect i on f or  t r eat ment  t hr ough pr ayer  expl i c i t l y  and 

excl usi vel y appl i es t o t he chi l d abuse st at ut e.   See ¶¶48- 53,  

supr a.   

¶64 The i ssue we ar e l ef t  t o consi der  i s t he par ent s '  due 

pr ocess f ai r  not i ce chal l enge based on t he i nt er pl ay of  t he f our  

st at ut es and t he appl i cat i on of  t he st at ut es t o t he f act s of  t he 

i nst ant  cases.    

¶65 The par ent s '  chal l enge hi nges on t he f act  t hat  t he 

t ext s of  Wi s.  St at .  § 940. 06( 1)  and § 948. 03( 3) ( a)  and ( 3) ( c)  

al l  i ncor por at e,  i n one way or  anot her ,  t he phr ase " gr eat  bodi l y 

har m, "  whi ch i s def i ned by § 939. 22( 14)  f or  al l  t hr ee st at ut es.   

I t  i s  appar ent ,  however ,  i n r eadi ng t he t ext  of  t he st at ut es,  

t hat  t he phr ase " gr eat  bodi l y har m"  i s used i n di f f er ent  ways i n 

t hese st at ut es.    

¶66 The second- degr ee r eckl ess homi ci de st at ut e,  Wi s.  

St at .  § 940. 06( 1) ,  r equi r es t he St at e t o pr ove t he f ol l owi ng:   

                                                 
42 Jandr e v.  Wi s.  I nj ur ed Pat i ent s & Fami l i es Comp.  Fund,  

2012 WI  39,  ¶60,  340 Wi s.  2d 31,  813 N. W. 2d 627.  
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•  Fi r st ,  t he r eckl ess nat ur e of  t he conduct .   The act or  

cr eat es an unr easonabl e and subst ant i al  r i sk of  deat h 

or  gr eat  bodi l y  har m,  as def i ned i n § 939. 22( 14) , t o 

anot her  human bei ng.    

•  Second,  t he act or ' s subj ect i ve ment al  st at e.   The 

act or  was subj ect i vel y awar e of  t he r i sk.   

•  Thi r d,  t he har m caused by t he act or .   The act or  caused 

t he deat h of  anot her .    

¶67 No one ar gues t hat  t he second- degr ee r eckl ess homi ci de 

st at ut e i s so vaguel y wor ded t hat  i t  f ai l s  t o pr ovi de f ai r  

not i ce of  what  conduct  i s pr ohi bi t ed and what  conduct  i s 

pr ot ect ed.  

¶68 For  one t o r eck l essl y cause gr eat  bodi l y har m t o a 

chi l d,  i n v i ol at i on of  Wi s.  St at .  § 948. 03( 3) ( a) ,  t he St at e must  

pr ove t he f ol l owi ng:  

•  Fi r st ,  t he r eckl ess nat ur e of  t he conduct .   The 

act or ' s conduct  cr eat es a s i t uat i on of  unr easonabl e 

r i sk of  har m t o a chi l d.  

•  Second,  t he act or ' s ment al  st at e.   The cr eat i on of  t he 

unr easonabl e r i sk of  har m demonst r at es a consci ous 

di sr egar d f or  a chi l d' s saf et y.  

•  Thi r d,  t he har m caused by t he act or .   The act or  caused 

gr eat  bodi l y har m,  as def i ned i n § 939. 22( 14) , t o a 

chi l d.    

¶69 For  one t o r eckl essl y cause bodi l y har m t o a chi l d,  i n 

v i ol at i on of  Wi s.  St at .  § 948. 03( 3) ( c) ,  t he St at e must  pr ove t he 

f ol l owi ng:  
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•  Fi r st ,  t he r eckl ess nat ur e of  t he conduct .   The 

act or ' s conduct  cr eat es a s i t uat i on of  unr easonabl e 

r i sk of  har m t o a chi l d and a hi gh pr obabi l i t y  of  

gr eat  bodi l y har m as def i ned i n § 939. 22( 14) .  

•  Second,  t he act or ' s ment al  st at e.   The cr eat i on of  t he 

unr easonabl e r i sk of  har m demonst r at es a consci ous 

di sr egar d f or  a chi l d' s saf et y.   

•  Thi r d,  t he har m caused by t he act or .   The act or  caused 

bodi l y har m t o a chi l d.  

¶70 No one ar gues t hat  Wi s.  St at .  § 948. 03( 3) ( a)  and 

( 3) ( c)  of  t he cr i mi nal  chi l d abuse st at ut e ar e so vaguel y wor ded 

t hat  t hey f ai l  t o pr ovi de f ai r  not i ce of  what  conduct  i s 

pr ohi bi t ed.    

¶71 I t  i s  evi dent  t hat  t he par ent s '  f ai l ur e t o pr ovi de 

medi cal  car e i s t he conduct  penal i zed i n each of  t he t hr ee 

st at ut es.   I t  i s  al so evi dent  t hat  al t hough t he t hr ee st at ut es 

i ncor por at e t he same phr ase,  " gr eat  bodi l y har m, "  t hey do so i n 

di f f er ent  ways.   The second- degr ee r eckl ess homi ci de st at ut e 

di f f er s f r om Wi s.  St at .  § 948. 03( 3) ( a)  and ( 3) ( c)  of  t he 

cr i mi nal  chi l d abuse st at ut e i n t hr ee i mpor t ant  r espect s:   t he 

r eckl ess nat ur e of  t he conduct  gover ned,  t he ment al  st at e 

r equi r ed,  and t he har m caused by t he act or .  

¶72 The second- degr ee r eckl ess homi ci de st at ut e,  Wi s.  

St at .  § 940. 06( 1) ,  gover ns r eck l ess conduct ,  t hat  i s ,  conduct  

t hat  cr eat es an unr easonabl e and subst ant i al  r i sk of  deat h or  

gr eat  bodi l y har m t o anot her .   Wi sconsi n St at .  § 948. 03( 3) ( a)  

gover ns r eckl ess conduct ,  t hat  i s ,  conduct  t hat  cr eat es a 
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s i t uat i on of  unr easonabl e r i sk of  har m t o a chi l d.   Wi sconsi n 

St at .  § 948. 03( 3) ( c)  gover ns r eckl ess conduct ,  t hat  i s ,  conduct   

t hat  cr eat es a s i t uat i on of  unr easonabl e r i sk of  har m t o a chi l d 

t hat  cr eat es a hi gh pr obabi l i t y  of  gr eat  bodi l y har m.   

¶73 Per haps most  i mpor t ant  f or  t hi s di scussi on of  due 

pr ocess f ai r  not i ce i s t he di f f er ent  mens r ea i n t he st at ut es at  

i ssue.   The wor d " r eckl essl y"  i s def i ned di f f er ent l y i n t he 

second- degr ee r eckl ess homi ci de st at ut e ( Wi s.  St at .  § 939. 24( 1) )  

and i n t he cr i mi nal  chi l d abuse st at ut e ( § 948. 03( 1) ) ,  r esul t i ng 

i n r equi r i ng di f f er ent  mens r ea.    

¶74 As t he Judi c i al  Counci l  Not e t o Wi s.  St at .  § 939. 24 

expl ai ns,  t he second- degr ee r eckl ess homi ci de st at ut e r equi r es 

" bot h t he cr eat i on of  an obj ect i vel y unr easonabl e and 

subst ant i al  r i sk of  human deat h or  gr eat  bodi l y har m and t he 

act or ' s subj ect i ve awar eness of  t hat  r i sk. " 43  Thi s i s t he onl y 

st at ut e at  i ssue t hat  r equi r es t he St at e t o pr ove t hat  an act or  

has a subj ect i ve mens r ea,  t hat  i s ,  t he act or  i s subj ect i vel y 

awar e of  t he r i sk he or  she cr eat es.    

¶75 The cr i mi nal  chi l d abuse st at ut e,  Wi s.  St at .  § 948. 03,  

has no subj ect i ve mens r ea component .     

¶76 The cour t  of  appeal s expl ai ned t he di f f er ence bet ween 

t he ment al  st at es i n Wi s.  St at .  § 940. 06( 1)  and § 948. 03( 3) ( a)  

                                                 
43 Judi c i al  Counci l  Not e,  1988,  Wi s.  St at .  § 939. 24.   

" [ R] eckl essness r equi r es a subj ect i ve ment al  st at e:  t he 
def endant  must  act ual l y ( i n her  own mi nd)  be awar e of  t he r i sk  
cr eat ed by t he conduct . "   Wal t er  Di ckey et  al . ,  The I mpor t ance 
of  Cl ar i t y i n t he Law of  Homi ci de:   The Wi sconsi n Revi s i on,  1989 
Wi s.  L.  Rev.  1323,  1352.  
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and ( 3) ( c)  i n St at e v.  Wi l l i ams,  2006 WI  App 212,  ¶26,  296 

Wi s.  2d 834,  723 N. W. 2d 719,  as f ol l ows:  

[ R] eckl ess chi l d abuse r equi r es t he def endant ' s 
act i ons demonst r at e a consci ous di sr egar d f or  t he 
saf et y of  a chi l d,  not  t hat  t he def endant  was 
subj ect i vel y awar e of  t hat  r i sk.   I n cont r ast ,  
" cr i mi nal  r eckl essness"  i s def i ned as when " t he act or  
cr eat es an unr easonabl e and subst ant i al  r i sk of  deat h 
or  gr eat  bodi l y har m t o anot her  human bei ng and t he 
act or  i s awar e of  t hat  r i sk. "   Thus,  " r eckl essl y"  
causi ng har m t o a chi l d under  § 948. 03( b)  i s 
di st i ngui shed f r om " cr i mi nal  r eckl essness, "  because 
onl y t he l at t er  i ncl udes a subj ect i ve component .   We 
t her ef or e concl ude t hat  r eckl essl y causi ng har m t o a 
chi l d,  unl i ke cr i mi nal  r eckl essness,  does not  cont ai n 
a subj ect i ve component  ( c i t at i ons omi t t ed) .    

¶77 A subj ect i ve sci ent er  r equi r ement ,  as we expl ai ned 

pr evi ousl y,  can al l evi at e vagueness because an act or  who knows 

what  he or  she i s doi ng and i s awar e of  t he unl awf ul  r i sk cannot  

be hear d t o c l ai m t hat  he or  she di d not  know hi s or  her  conduct  

was pr ohi bi t ed. 44 

¶78 The f i nal  di st i nct i on bet ween t he st at ut es at  i ssue i s 

t he har m caused by t he act or ' s conduct .   Under  Wi s.  St at .  

§ 940. 06( 1) ,  t he St at e must  pr ove t hat  t he act or  caused t he 

deat h of  anot her .   I n cont r ast ,  under  t he chi l d abuse st at ut es 

t he St at e must  pr ove t hat  t he act or  caused gr eat  bodi l y har m 

                                                 
44 Hof f man Est at es,  455 U. S.  at  499 ( c i t i ng Col aut t i  v.  

Fr ankl i n,  439 U. S.  379,  395 ( 1979) ;  Boyce Mot or  Li nes v.  Uni t ed 
St at es,  342 U. S.  337,  342 ( 1952) ;  Scr ews,  325 U. S.  at  101- 03 
( pl ur al i t y opi ni on) ;  Not e,  The Voi d- f or - Vagueness Doct r i ne i n 
t he Supr eme Cour t ,  109 U.  Pa.  L.  Rev.  67,  87,  n. 98 ( 1960) ) .   See 
al so Uni t ed St at es v.  Gaudr eau, 860 F. 2d 357,  360 ( 10t h Ci r .  
1988)  ( c i t i ng Scr ews,  325 U. S.  at  101- 04 ( pl ur al i t y opi ni on) ) .  
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under  Wi s.  St at .  § 948. 03( 3) ( a)  or  bodi l y har m under  Wi s.  St at .  

§ 948. 03( 3) ( c) . 45 

¶79 I f  we wer e t o accept  t he par ent s '  i nt er pr et at i on and 

appl i cat i on of  t he f our  st at ut es t o t he f act s of  t he pr esent  

cases,  al l  pr ayer - t r eat i ng par ent s woul d i n ef f ect  be i mmuni zed 

f r om second- degr ee r eckl ess homi ci de.   I f  we wer e t o adopt  t he 

par ent s '  r easoni ng,  no pr ayer - t r eat i ng par ent  woul d know what  

poi nt  i s  beyond " a subst ant i al  r i sk of  deat h"  unt i l  t he chi l d 

act ual l y st opped br eat hi ng and di ed.    

¶80 Each st at ut e must  be r ead i n i t s ent i r et y and i n 

combi nat i on wi t h t he ot her  st at ut es.   The phr ase " gr eat  bodi l y 

har m"  cannot  be di sembodi ed f r om t he ent i r e t ext  of  each st at ut e 

and consi der ed i n i sol at i on t o r ender  t he st at ut es v i ol at i ve of  

due pr ocess.   The par ent s '  emphasi s on t he phr ase " gr eat  bodi l y 

har m"  i gnor es t he di st i nct i on i n t he r eckl ess nat ur e of  t he 

conduct ,  t he ment al  st at e,  and t he har m i n t he cr i mi nal  chi l d 

abuse and second- degr ee r eckl ess homi ci de st at ut es.   Each 

st at ut e r ead as a whol e,  and i n combi nat i on wi t h t he ot her  

st at ut es at  i ssue,  gi ves act or s ( i ncl udi ng t he par ent s i n t he 

i nst ant  case)  f ai r  not i ce of  when t he act or  may be hel d l i abl e 

or  may be pr ot ect ed under  t he st at ut es.    

                                                 
45 The di f f er ent  l egi s l at i ve t r eat ment  of  cr i mi nal  conduct  

on t he basi s of  whet her  deat h r esul t s i s not  uni que t o t hese 
st at ut es.   Cr i mi nal  char ges ar e i nevi t abl y r el i ant  on t he r esul t  
of  t he act or ' s conduct .   An act or  cannot  be gui l t y of  any 
homi ci de unl ess t he v i ct i m di es.   I f  t he v i ct i m l i ves despi t e 
t he act or ' s conduct ,  t he act or  i s not  gui l t y of  homi ci de but  may 
be gui l t y of  at t empt ed homi ci de or  some ot her  cr i me.  
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¶81 We concl ude t hat  t he second- degr ee r eckl ess homi ci de 

st at ut e and t he cr i mi nal  chi l d abuse st at ut e ar e suf f i c i ent l y 

di st i nct  t hat  a par ent  has f ai r  not i ce of  conduct  t hat  i s  

pr ot ect ed and conduct  t hat  i s  unpr ot ect ed.   The st at ut es ar e 

def i ni t e enough t o pr ovi de a st andar d of  conduct  f or  t hose whose 

act i v i t i es ar e pr oscr i bed and t hose whose conduct  i s pr ot ect ed. 46  

A r eader  of  t he t r eat ment - t hr ough- pr ayer  pr ovi s i on cannot  

r easonabl y concl ude t hat  he or  she can,  wi t h i mpuni t y,  use 

pr ayer  t r eat ment  as pr ot ect i on agai nst  al l  cr i mi nal  char ges.   

The f our  st at ut es ar e not  unconst i t ut i onal  on due pr ocess f ai r  

not i ce gr ounds.  

¶82 I n sum,  when a par ent  f ai l s  t o pr ovi de medi cal  car e t o 

hi s or  her  chi l d,  cr eat es an unr easonabl e and subst ant i al  r i sk 

of  deat h or  gr eat  bodi l y har m,  i s awar e of  t hat  r i sk,  and causes 

t he deat h of  t he chi l d,  t he par ent  i s gui l t y of  second- degr ee 

r eckl ess homi ci de. 47 

                                                 
46 Kol ender  v.  Lawson,  461 U. S.  352,  357- 58 ( 1983) ;  Gr ayned 

v.  Ci t y of  Rockf or d,  409 U. S.  104,  108 ( 1972) ;  El ect i ons Bd.  v.  
Wi sconsi n Mf r s.  & Commer ce,  227 Wi s.  2d 650,  676- 77,  597 
N. W. 2d 721 ( 1999) ;  St at e v.  Nel son,  2006 WI  App 124,  ¶36,  294 
Wi s.  2d 578,  718 N. W. 2d 168.  

47 The di ssent  r ai ses a concer n about  whet her  a par ent al  
dut y wi l l  ar i se i n cases when a par ent  i s conf r ont ed wi t h 
s i mi l ar  sympt oms t hat  do not  ar i se f r om di abet i c ket oaci dosi s.   
Di ssent ,  ¶188.   The par ent s i n t hi s case knew t hat  Kar a was 
sever el y i l l  but  di d not  speci f i cal l y know t hat  she was 
suf f er i ng f r om di abet i c ket oaci dosi s.   The ul t i mat e,  under l y i ng 
di agnosi s i s of  l i t t l e consequence t o t he anal ysi s.   Rat her ,  i n 
appl y i ng t he st at ut e' s conduct  and mens r ea component s,  t he 
f ocus i s on t he sever i t y of  t he sympt oms di spl ayed,  t he par ent s '  
awar eness of  t he sever i t y of  t he sympt oms,  and t he par ent s '  
subsequent  f ai l ur e t o seek medi cal  car e.  
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¶83 Thi s cr i me i s subst ant i al l y  di f f er ent  f r om t he cr i mes 

puni shed under  t he cr i mi nal  chi l d abuse st at ut e.   When a par ent  

f ai l s  t o pr ovi de medi cal  car e when t her e i s a dut y t o act ,  

cr eat es a s i t uat i on of  unr easonabl e r i sk of  har m t o and 

demonst r at es a consci ous di sr egar d f or  t he saf et y of  t he chi l d,  

and causes gr eat  bodi l y har m,  t he par ent  i s gui l t y of  v i ol at i ng 

Wi s.  St at .  § 948. 03( 3) ( a) .  

¶84 When a par ent  f ai l s  t o pr ovi de medi cal  car e when t her e 

i s a dut y t o act ,  cr eat es a s i t uat i on of  unr easonabl e r i sk of  

har m t o and demonst r at es a consci ous di sr egar d f or  t he saf et y of  

t he chi l d,  and causes bodi l y har m t o a chi l d by conduct  t hat  

cr eat es a hi gh pr obabi l i t y  of  gr eat  bodi l y har m,  t he par ent  i s 

gui l t y of  v i ol at i ng Wi s.  St at .  § 948. 03( 3) ( c) .  

¶85 A par ent  i s  not  gui l t y of  v i ol at i ng Wi s.  St at .  

§ 948. 03( 3) ( a)  and ( 3) ( c)  " sol el y because he or  she pr ovi des a 

chi l d wi t h t r eat ment  by spi r i t ual  means t hr ough pr ayer  al one f or  

heal i ng i n accor dance wi t h t he r el i gi ous met hod of  heal i ng 

per mi t t ed under  s.  48. 981( 3) ( c) 4.  or  448. 03( 6)  i n l i eu of  

medi cal  or  sur gi cal  t r eat ment . "   Wi s.  St at .  § 948. 03( 6) .        

¶86 The j ur i es coul d r easonabl y f i nd t hat  by f ai l i ng t o 

cal l  f or  medi cal  assi st ance when Kar a was ser i ousl y i l l  and i n a 

coma- l i ke condi t i on f or  12 t o 14 hour s,  t he par ent s wer e 

cr eat i ng an unr easonabl e and subst ant i al  r i sk of  Kar a' s deat h,  

wer e subj ect i vel y awar e of  t hat  r i sk,  and caused her  deat h.   On 

t he r ecor d bef or e i t ,  each j ur y coul d r easonabl y f i nd t hat  t he 

St at e pr oved t he el ement s of  second- degr ee r eckl ess homi ci de 

under  Wi s.  St at .  § 940. 06( 1) .   
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I I I  

¶87 The par ent s asser t  t hat  t hei r  convi ct i ons shoul d be 

r ever sed and new t r i al s shoul d be or der ed i n t he i nt er est  of  

j ust i ce under  Wi s.  St at .  § 751. 06.   They mai nt ai n t hat  t he r eal  

cont r over sy was not  f ul l y  t r i ed because of  er r oneous j ur y 

i nst r uct i ons and i nef f ect i ve assi st ance of  counsel .   I f  t hi s  

cour t  det er mi nes t hat  t he r eal  cont r over sy has not  been f ul l y 

t r i ed,  i t  may,  i n t he exer ci se of  i t s  sound di scr et i on,  ent er  

such or der  as i s necessar y t o accompl i sh t he ends of  j ust i ce. 48   

¶88 The r eal  cont r over sy,  accor di ng t o t he par ent s,  i s 

whet her  t he par ent s '  s i ncer e bel i ef  i n pr ayer  t r eat ment  negat ed 

t he subj ect i ve el ement  of  second- degr ee r eckl ess homi ci de.   Thi s  

af f i r mat i ve def ense was not  f ul l y  t r i ed,  t hey cont end,  because 

t he ci r cui t  cour t  gave an er r oneous j ur y i nst r uct i on about  a 

par ent ' s l egal  dut y t o car e f or  a chi l d and an er r oneous j ur y 

i nst r uct i on about  r el i gi ous bel i ef s,  and t he ci r cui t  cour t  di d 

not  i nst r uct  t he j ur y about  t he ef f ect  of  a s i ncer e r el i gi ous 

bel i ef .    

¶89 A ci r cui t  cour t  has br oad di scr et i on i n i ssui ng j ur y 

i nst r uct i ons based on t he f act s and ci r cumst ances of  t he case 

and i n deci di ng whet her  t o gi ve a speci f i c  j ur y i nst r uct i on 

r equest ed by t he par t i es. 49  A c i r cui t  cour t  must ,  however ,  

" exer ci se i t s di scr et i on i n or der  ' t o f ul l y  and f ai r l y i nf or m 

                                                 
48 Wi s.  St at .  § 751. 06.    

49 St at e v.  Col eman,  206 Wi s.  2d 199,  212,  556 N. W. 2d 701 
( 1996)  ( quot ed sour ce omi t t ed) ;  St at e v.  Vi ck,  104 Wi s.  2d 678,  
690,  312 N. W. 2d 489 ( 1981) .  
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t he j ur y of  t he r ul es of  l aw appl i cabl e t o t he case and t o 

assi st  t he j ur y i n maki ng a r easonabl e anal ysi s of  t he 

evi dence. ' " 50  When j ur y i nst r uct i ons ar e chal l enged as not  

cor r ect l y i nf or mi ng t he j ur y of  t he l aw appl i cabl e t o t he 

char ge,  as t hey ar e i n t he pr esent  case,  t he chal l enger  has 

pr esent ed a quest i on of  l aw t hat  an appel l at e cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  but  benef i t i ng f r om i t s 

anal ysi s. 51 

¶90 The f ol l owi ng j ur y i nst r uct i ons wer e gi ven i n t he 

f at her ' s t r i al  r egar di ng t he el ement s of  t he cr i me.   The 

i nst r uct i ons f ol l ow Wi s JI ——Cr i mi nal  1060.   The i nst r uct i ons 

about  a par ent ' s l egal  dut y t o pr ot ect  t he chi l d and r el i gi ous 

bel i ef  ar e not  par t  of  Cr i mi nal  Jur y I nst r uct i on 1060.  

Second degr ee r eckl ess homi ci de,  as def i ned i n sect i on 
940. 06 of  t he Cr i mi nal  Code of  Wi sconsi n,  i s  commi t t ed 
by one who r eckl essl y causes t he deat h of  anot her  
human bei ng.  

Bef or e you may f i nd t he def endant  gui l t y of  second-
degr ee r eckl ess homi ci de,  t he St at e must  pr ove by 

                                                 
50 Col eman,  206 Wi s.  2d at  212 ( i nt er nal  c i t at i ons omi t t ed) .  

51 St at e v.  Gonzal ez,  2011 WI  63,  ¶22,  335 Wi s.  2d 270,  802 
N. W. 2d 454 ( Abr ahamson,  C. J. ,  l ead op. )  ( c i t i ng St at e v.  
Fer guson,  2009 WI  50,  ¶9,  317 Wi s.  2d 586,  767 N. W. 2d 187) .   

The j ur y i nst r uct i ons ar e al so chal l enged as conf usi ng or  
mi sl eadi ng.   An appel l at e cour t  shoul d or der  a new t r i al  onl y i f  
upon r evi ew of  t he i nst r uct i on,  t he cour t  det er mi nes t hat  t he 
def endant  has shown t hat  " ' t her e i s a r easonabl e l i kel i hood t hat  
t he j ur y was mi sl ed and t her ef or e appl i ed pot ent i al l y  conf usi ng 
i nst r uct i ons i n an unconst i t ut i onal  manner . ' "   Gonzal ez,  335 
Wi s.  2d 270,  ¶23 ( Abr ahamson,  C. J. ,  l ead op. )  ( quot i ng St at e v.  
Lohmei er ,  205 Wi s.  2d 183,  194,  556 N. W. 2d 90 ( 1996) ) .   
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evi dence whi ch sat i sf i es you beyond a r easonabl e doubt  
t hat  t he f ol l owi ng t wo el ement s ar e pr esent :  

Fi r st ,  t he def endant  caused t he deat h of  Madel i ne Kar a 
Neumann.   Cause means t hat  t he def endant ' s conduct  was 
a subst ant i al  f act or  i n pr oduci ng t he deat h.   Conduct  
can be ei t her  by an act  or  omi ssi on,  when t he 
def endant  has a dut y t o act .    

One such dut y i s  t he dut y of  a par ent  t o pr ot ect  t hei r  
chi l dr en,  t o car e f or  t hem i n s i ckness and i n heal t h.  

Second,  t he def endant  caused t he deat h by cr i mi nal l y 
r eckl ess conduct .   Cr i mi nal l y r eckl ess conduct  means 
t he conduct  cr eat ed a r i sk of  deat h or  gr eat  bodi l y 
har m t o anot her  per son.   Gr eat  bodi l y har m means 
ser i ous bodi l y i nj ur y.   I t  i s  an i nj ur y whi ch cr eat es 
a subst ant i al  r i sk of  deat h or  ser i ous bodi l y har m.  

I n addi t i on,  t he r i sk of  deat h or  gr eat  bodi l y har m 
was unr easonabl e and subst ant i al ,  and t he def endant  
was awar e t hat  hi s conduct  cr eat ed t he unr easonabl e 
and subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m.  

I f  you ar e sat i sf i ed beyond a r easonabl e doubt  t hat  
t he def endant  caused t he deat h of  Madel i ne Kar a 
Neumann by cr i mi nal l y r eckl ess conduct ,  you shoul d 
f i nd t he def endant  gui l t y of  second- degr ee r eckl ess 
homi ci de.   I f  you ar e not  sat i sf i ed,  you must  t hen 
f i nd t he def endant  not  gui l t y.  

The const i t ut i onal  f r eedom of  r el i gi on i s absol ut e as 
t o bel i ef s but  not  as t o t he conduct ,  whi ch may be 
r egul at ed f or  t he pr ot ect i on of  soci et y.  

¶91 The f ol l owi ng j ur y i nst r uct i ons r egar di ng t he el ement s 

of  t he cr i me wer e gi ven i n t he mot her ' s t r i al .   Agai n,  t he 

i nst r uct i ons f ol l ow Wi s JI ——Cr i mi nal  1060.   The i nst r uct i ons 

about  a par ent ' s dut y t o pr ot ect  t he chi l d and r el i gi ous bel i ef  

ar e not  par t  of  Cr i mi nal  Jur y I nst r uct i on 1060.  

Second- degr ee r eckl ess homi ci de i s def i ned i n Sect i on 
940. 06 of  t he Cr i mi nal  Code of  Wi sconsi n,  and i t ' s  
commi t t ed by one who r eckl essl y causes t he deat h of  
anot her  human bei ng.   Bef or e you may f i nd t he 
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def endant  gui l t y of  second- degr ee r eckl ess homi ci de,  
t he def endant  [ s i c]  must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng t wo el ement s wer e pr esent .  

Fi r st ,  t he def endant  caused t he deat h of  Madel i ne Kar a 
Neumann.   " Cause"  means t hat  t he def endant ' s conduct  
was a subst ant i al  f act or  i n pr oduci ng t he deat h.   
Conduct  can be ei t her  by an act  or  an omi ssi on when 
t he def endant  has a dut y t o act .  

One such dut y i s  t he dut y of  a par ent  t o pr ot ect  t hei r  
chi l dr en,  t o car e f or  t hem i n si ckness and i n deat h 
[ s i c] ,  and t o do what ever  i s  necessar y f or  t hei r  
pr eser vat i on,  i ncl udi ng medi cal  at t endance,  i f  
necessar y.  

Second,  t he def endant  caused t he deat h by cr i mi nal l y 
r eckl ess conduct .   " Cr i mi nal l y r eckl ess conduct "  means 
t he conduct  cr eat ed a r i sk of  deat h or  gr eat  bodi l y 
har m t o anot her  per son.   " Gr eat  bodi l y har m"  means 
ser i ous bodi l y i nj ur y.   I t  i s  an i nj ur y whi ch cr eat es 
a subst ant i al  r i sk of  deat h or  ot her  ser i ous bodi l y 
i nj ur y.  

I n addi t i on,  t he r i sk of  deat h or  gr eat  bodi l y har m 
was unr easonabl e and subst ant i al  and t he def endant  was 
awar e t hat  her  condi t i on cr eat ed t he unr easonabl e and 
subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m.  

I f  you ar e sat i sf i ed beyond a r easonabl e doubt  t hat  
t he def endant  di r ect l y commi t t ed al l  of  t he t wo 
el ement s of  second- degr ee r eckl ess homi ci de or  t hat  
t he def endant  i nt ent i onal l y ai ded and abet t ed t he 
commi ssi on of  t hat  cr i me,  you shoul d f i nd t he 
def endant  gui l t y.   I f  you ar e not  so sat i sf i ed,  t hen 
you must  f i nd t he def endant  not  gui l t y.  

The Const i t ut i onal  Fr eedom of  Rel i gi on i s absol ut e as 
t o bel i ef s but  not  as t o conduct  whi ch may be 
r egul at ed f or  t he pr ot ect i on of  soci et y.  

¶92 We shal l  i n Par t  A.  di scuss t he " dut y"  i nst r uct i on and 

i n Par t  B. ,  t he " r el i gi ous bel i ef "  i nst r uct i on.   We t hen exami ne 

i n Par t  C.  t he c i r cui t  cour t ' s  r ef usal  t o i nst r uct  t he j ur y 

about  t he ef f ect  of  a par ent ' s s i ncer e bel i ef  i n pr ayer  
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t r eat ment  on t he subj ect i ve awar eness el ement  of  second- degr ee 

r eckl ess homi ci de.   Fi nal l y,  Par t  D.  addr esses whet her  counsel  

pr ovi ded i nef f ect i ve assi st ance.  

A 

¶93 The pr osecut i ons of  t he par ent s f or  second- degr ee 

r eckl ess homi ci de wer e based not  on t he af f i r mat i ve act s of  t he 

par ent s t hat  al l egedl y caused Kar a' s deat h but  r at her  on t he 

par ent s '  omi ssi on,  t hat  i s ,  t hei r  f ai l ur e t o pr ovi de Kar a 

medi cal  car e,  whi ch al l egedl y caused her  deat h.   

¶94 Al t hough t he second- degr ee r eckl ess homi ci de st at ut e,  

Wi s.  St at .  § 940. 06( 1) ,  does not  i ncl ude speci f i c  l anguage 

cr i mi nal i z i ng an omi ssi on,  t he par t i es agr ee,  as do we,  t hat  an 

act or  may be cr i mi nal l y l i abl e f or  a f ai l ur e t o act  i f  t he act or  

has a l egal  dut y t o act . 52  

¶95 The second- degr ee r eckl ess homi ci de st at ut e,  Wi s.  

St at .  § 940. 06( 1) ,  r equi r es t hat  a def endant  " cause"  t he deat h 

of  anot her .   An act or  causes deat h i f  hi s or  her  conduct  i s a 

" subst ant i al  f act or "  i n br i ngi ng about  t hat  r esul t . 53  An act or ' s  

                                                 
52 St at e v.  Wi l l i quet t e,  129 Wi s.  2d 239,  255- 56,  385 

N. W. 2d 145 ( 1986)  ( cr i mi nal  l i abi l i t y  based on an omi ssi on may 
be possi bl e when a speci al  r el at i onshi p exi st s bet ween t he 
accused and t he vi ct i m cr eat i ng a l egal  dut y t o act ) ;  St at e ex 
r el .  Cor nel l i er  v.  Bl ack,  144 Wi s.  2d 745,  758,  425 N. W. 2d 21 
( Ct .  App.  1988)  ( empl oyer  coul d be pr osecut ed f or  r eckl ess 
homi ci de by omi ssi on) .  

See al so 1 Wayne R.  LaFave,  Subst ant i ve Cr i mi nal  Law § 6. 1 
at  422,  § 6. 2( a)  at  434- 437 ( 2d ed.  2003)  ( di scussi ng a l egal  
dut y based on a r el at i onshi p) .  

53 St at e v.  Oi men,  184 Wi s.  2d 423,  435,  516 N. W. 2d 399 
( 1994) .  
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" conduct "  can be an act  or  a f ai l ur e t o act  ( an omi ssi on) .   The 

par ent s ar e char ged wi t h a f ai l ur e t o act ,  t hat  i s ,  a f ai l ur e t o 

pr ovi de medi cal  car e t o Kar a.  

¶96 The par ent s ar gue t hat  t hey di d not  have a l egal  dut y 

t o act  and t hat  t he j ur y i nst r uct i ons t hat  i mposed such a l egal  

dut y wer e pr ej udi c i al  er r or  war r ant i ng a r ever sal  of  t he 

convi ct i ons. 54 

¶97 Whet her  a par ent  has a l egal  dut y t o pr ovi de medi cal  

car e t o a chi l d i s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  but  benef i t i ng f r om i t s 

anal ysi s. 55   

¶98 The i nst r uct i on r egar di ng a par ent ' s dut y t o pr ovi de 

medi cal  car e was gi ven i n t he i nst ant  cases as par t  of  t he 

i nst r uct i on expl ai ni ng t he causal  el ement  of  t he of f ense of  

second- degr ee r eckl ess homi ci de.   The f ol l owi ng causat i on 

i nst r uct i on,  as not ed above,  was gi ven i n t he f at her ' s case:  

Fi r st ,  [ t he St at e must  pr ove t hat ]  t he def endant  
caused t he deat h of  Madel i ne Kar a Neumann.   Cause 
means t hat  t he def endant ' s conduct  was a subst ant i al  
f act or  i n pr oduci ng t he deat h.   Conduct  can be ei t her  

                                                 
54 The par ent s c l ai m,  as we expl ai ned pr evi ousl y,  t hat  t he 

St at e' s t heor y of  t he case and i t s c l osi ng ar gument  depend i n 
par t  on t he l egal  dut y t hat  exi s t s when one suf f er s gr eat  bodi l y  
har m.   They ar gue t hat  accor di ng t o t he j ur y  i nst r uct i on and t he 
St at e' s ar gument ,  gui l t  was pr oven as soon as t he par ent s 
obser ved any sympt om t hat  met  t he def i ni t i on of  gr eat  bodi l y 
har m,  t hus cont r aveni ng t he t r eat ment - t hr ough- pr ayer  pr ot ect i on 
of  Wi s.  St at .  § 948. 03( 6) .  

55 Ant waun A.  ex r el .  Muwonge v.  Her i t age Mut .  I ns.  Co. ,  228 
Wi s.  2d 44,  54,  596 N. W. 2d 456 ( 1999)  ( c i t at i ons omi t t ed) .  
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by an act  or  omi ssi on,  when t he def endant  has a dut y 
t o act .  

One such dut y i s  t he dut y of  a par ent  t o pr ot ect  t hei r  
chi l dr en,  t o car e f or  t hem i n s i ckness and i n heal t h. 56 

¶99 A sl i ght l y di f f er ent  dut y i nst r uct i on,  as not ed above,  

was gi ven i n t he mot her ' s case,  agai n as par t  of  t he i nst r uct i on 

on t he el ement  of  causat i on:    

Fi r st ,  [ t he St at e must  pr ove t hat ]  t he def endant  
caused t he deat h of  Madel i ne Kar a Neumann.   " Cause"  
means t hat  t he def endant ' s conduct  was a subst ant i al  
f act or  i n pr oduci ng t he deat h.   Conduct  can be ei t her  
by an act  or  an omi ssi on when t he def endant  has a dut y  
t o act .  

One such dut y i s  t he dut y of  a par ent  t o pr ot ect  t hei r  
chi l dr en,  t o car e f or  t hem i n si ckness and i n deat h 
[ s i c] ,  and t o do what ever  i s  necessar y f or  t hei r  
pr eser vat i on,  i ncl udi ng medi cal  at t endance,  i f  
necessar y. 57 

¶100 Al t hough t he par ent s char act er i ze t he i nst r uct i ons as 

r equi r i ng t hem t o pr ovi de " convent i onal  medi ci ne, "  t he j ur y 

i nst r uct i ons do not  r ef er  t o convent i onal  medi ci ne.   The j ur y 

i nst r uct i ons ar e mor e gener al  i n t er ms of  car e " i n s i ckness and 

i n heal t h"  and " medi cal  at t endance,  i f  necessar y. "  

¶101 The ci r cui t  cour t  pr epar ed t hese i nst r uct i ons on t he 

basi s of  St at e v.  Wi l l i quet t e,  129 Wi s.  2d 239,  255- 56,  385 

N. W. 2d 145 ( 1986) ,  whi ch dr ew l anguage f r om Col e v.  Sear s 

                                                 
56 The f at her ' s def ense counsel  obj ect ed t o t hi s l anguage.  

57 The ci r cui t  cour t  i ncor r ect l y subst i t ut ed t he wor d 
" deat h"  f or  t he wor d " heal t h. "   The mot her ' s  def ense counsel  
pr eser ved any obj ect i on t o t he i nst r uct i on about  t he mot her ' s 
dut y.  
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Roebuck & Co. ,  47 Wi s.  2d 629,  177 N. W. 2d 866 ( 1970) ,  a c i v i l  

pr oduct s l i abi l i t y  t or t  case.   

¶102 The par ent s have t hr ee obj ect i ons t o t he dut y 

i nst r uct i ons:   ( 1)  Nei t her  Wi sconsi n st at ut es nor  Wi sconsi n case 

l aw est abl i shes a par ent ' s l egal  dut y t o pr ovi de medi cal  car e t o 

hi s or  her  chi l d;  ( 2)  The dut y i nst r uct i on gi ven vi ol at es a 

par ent ' s const i t ut i onal  r i ght  t o di r ect  t he car e of  hi s or  her  

chi l d;  and ( 3)  The st at ut or y pr ovi s i on pr ot ect i ng t r eat ment -

t hr ough- pr ayer  ( Wi s.  St at .  § 948. 03( 6) )  negat es any l egal  dut y 

t o pr ovi de medi cal  car e up t o,  and i ncl udi ng,  t he poi nt  at  whi ch 

a chi l d suf f er s gr eat  bodi l y har m,  whi ch i ncl udes a subst ant i al  

r i sk of  deat h.  

1 

¶103 We f i r st  det er mi ne whet her  Wi sconsi n l aw i mposes a 

l egal  dut y on a par ent  t o f ur ni sh medi cal  car e t o hi s or  her  

chi l d and,  i f  so,  under  what  c i r cumst ances.    

¶104 We ar e not  awar e of  any s i ngl e Wi sconsi n st at ut e t hat  

descr i bes t he l egal  dut y a par ent  owes t o a chi l d f or  medi cal  

car e.   We ar e awar e,  however ,  t hat  t he st at ut e books ar e r epl et e 

wi t h pr ovi s i ons i mposi ng r esponsi bi l i t y  on par ent s f or  t he car e 

of  t hei r  chi l dr en,  i ncl udi ng t he r equi r ement  t hat  t hey pr ovi de 
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medi cal  car e when necessar y. 58  These st at ut es demonst r at e t he 

l egi s l at ur e' s r ecogni t i on of  t he l egal  dut y of  par ent s t o 

                                                 
58 See,  e. g. ,  Wi s.  St at .  § 48. 13( 10)  ( t he cour t  has  

j ur i sdi ct i on over  a chi l d whose par ent ,  guar di an,  or  l egal  
cust odi an negl ect s,  r ef uses,  or  i s unabl e f or  r easons ot her  t han 
pover t y t o pr ovi de necessar y car e,  f ood,  c l ot hi ng,  medi cal  or  
dent al  car e,  or  shel t er  so as t o ser i ousl y endanger  t he physi cal  
heal t h of  t he chi l d. ) ;  Wi s.  St at .  § 767. 41( 1m) ( f ) ,  ( g)  & ( i )  
( upon di vor ce,  par ent s seeki ng cust ody of  a chi l d must  f i l e a 
par ent i ng pl an t hat  pr escr i bes whi ch doct or  wi l l  pr ovi de medi cal  
car e f or  t he chi l d,  how t he chi l d' s medi cal  expenses wi l l  be 
pai d,  and who wi l l  make t he deci s i ons about  t he chi l d' s medi cal  
car e) ;  Kuchenbecker  v.  Schul t z,  151 Wi s.  2d 868,  874- 76 n. 2,  447 
N. W. 2d 80 ( Ct .  App.  1989)  ( t he chi l d suppor t  st at ut e r equi r es 
t hat  t he r esponsi bi l i t y  f or  t he chi l d' s heal t h car e be assi gned 
t o a speci f i c  par ent  and t hat  t her e be adequat e f undi ng t o 
f ul f i l l  t he chi l d' s heal t h car e needs) .  
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suppor t  and pr ot ect  t hei r  chi l dr en,  i ncl udi ng pr ovi di ng t hem 

wi t h medi cal  car e,  when necessar y. 59   

                                                 
59 Ot her  j ur i sdi ct i ons have al so r ecogni zed a par ent ' s l egal  

dut y t o car e f or  hi s or  her  chi l d,  i ncl udi ng t he dut y t o pr ovi de 
medi cal  car e.   Some base t hi s dut y on st at ut es expl i c i t l y  
def i ni ng t he dut y;  ot her s base t hi s dut y on common l aw;  and 
st i l l  ot her s base t hi s dut y on numer ous st at ut es r ecogni z i ng a 
par ent ' s obl i gat i ons,  such as chi l d suppor t  st at ut es.   See,  
e. g. ,  Faunt er oy v.  Uni t ed St at es,  413 A. 2d 1394,  1299- 1300 ( D. C.  
1980)  ( par ent s had a common l aw nat ur al  dut y,  as wel l  as a 
st at ut or y dut y t o pr ovi de medi cal  car e f or  t hei r  mi nor  dependent  
chi l dr en)  ( compi l i ng cases f r om ot her  j ur i sdi ct i ons) ;  Scot t  
Count y School  Di st .  1 v.  Asher ,  324 N. E. 2d 496,  499 ( I nd.  1975)  
( a par ent  has a common l aw,  and i n some i nst ances a st at ut or y 
dut y,  t o suppor t  and mai nt ai n hi s chi l d,  whi ch i ncl udes t he 
pr ovi s i on of  necessar y medi cal  car e) ;  Cr ai g v.  St at e,  155 A. 2d 
684,  691 ( Md.  1959)  ( Chr i st i an Sci ence par ent s f i nd t hemsel ves 
under  t he same st at ut or y dut y t o pr ovi de medi cal  car e f or  t hei r  
mi nor  chi l dr en when t he ci r cumst ances r equi r e such car e,  as do 
al l  ot her  par ent s.   Tr eat i ng t hei r  chi l d i n accor dance wi t h t he 
t enet s of  Chr i st i an Sci ence di d not  r ender  such t r eat ment  t he 
l egal  equi val ent  of  medi cal  car e. ) ;  Peopl e v.  St ei nber g,  595 
N. E. 2d 845,  847 ( N. Y.  1992)  ( par ent s " have a nondel egabl e 
af f i r mat i ve dut y  t o pr ovi de t hei r  chi l dr en wi t h adequat e medi cal  
car e"  and t hus,  t he f ai l ur e t o per f or m t hat  dut y can f or m t he 
basi s of  a cr i mi nal  char ge) ;  Commonweal t h v.  Fost er ,  764 A. 2d 
1076,  1082 ( Pa.  Super .  Ct .  2000)  ( " The l aw i mposes an 
af f i r mat i ve dut y on par ent s t o seek medi cal  hel p when t he l i f e 
of  a chi l d i s t hr eat ened,  r egar dl ess,  and i n f act  despi t e,  t hei r  
r el i gi ous bel i ef s. " ) ;  St at e v.  Mor gan,  936 P. 2d 20,  22 ( Wash.  
Ct .  App.  1997)  ( Washi ngt on has l ong r ecogni zed a nat ur al  
par ent al  dut y,  exi st i ng i ndependent l y of  t he st at ut es,  t o 
pr ovi de medi cal  car e f or  mi nor  chi l dr en) .   
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¶105 We t ur n next  t o t he case l aw,  whi ch i s i nst r uct i ve.   

The l ead case i s St at e v.  Wi l l i quet t e,  whi ch di scusses and 

r ecogni zes a par ent ' s l egal  dut y t o pr ot ect  hi s or  her  chi l d.   

Al t hough t he case does not  i nvol ve t he second- degr ee r eckl ess 

homi ci de st at ut e or  medi cal  car e,  t he case i s i mpor t ant  because 

of  i t s  wi de- r angi ng di scussi on of  t he par ent al  dut y owed t o 

one' s chi l d. 60  I n Wi l l i quet t e,  a mot her  was pr osecut ed under  a 

now- r epeal ed st at ut e t hat  cr i mi nal i zed " subj ect [ i ng]  a chi l d t o 

cr uel  mal t r eat ment . " 61  The al l egat i on was t hat  t he mot her ,  

knowi ng of  her  husband' s abuse of  t he chi l dr en,  cont i nued t o 

l eave t he chi l dr en i n her  husband' s car e and di d not hi ng t o st op 

t he abuse.   The Wi l l i quet t e cour t  consi der ed t he mot her ' s 

l eavi ng t he chi l dr en wi t h t he husband under  t hese ci r cumst ances 

                                                                                                                                                             
See al so D. C.  Bar r et t ,  Homi ci de:  Fai l ur e t o Pr ov i de Medi cal  

or  Sur gi cal  At t ent i on,  100 A. L. R.  2d 483 ( 1965)  ( made cur r ent  by 
weekl y addi t i on of  r el eased cases)  ( col l ect i ng cases on t he dut y 
t o pr ovi de medi cal  car e) ;  Bar uch Gi t l i n,  Par ent s '  Cr i mi nal  
Li abi l i t y  f or  Fai l ur e t o Pr ovi de Medi cal  At t ent i on t o t hei r  
Chi l dr en,  118 A. L. R.  5t h 253 ( 2004)  ( made cur r ent  by weekl y 
addi t i on of  r el eased cases)  ( col l ect i ng cases i ncl udi ng cases on 
t he spi r i t ual  t r eat ment  def ense) ;  Donna K.  LeCl ai r ,  Comment ,  
Fai t h- Heal i ng and Rel i gi ous- Tr eat ment  Exempt i ons t o Chi l d-
Endanger ment  Laws:   Shoul d Par ent al  Rel i gi ous Pr act i ces Excuse 
t he Fai l ur e t o Pr ovi de Necessar y Medi cal  Car e t o Chi l dr en?,  13 
U.  Dayt on L.  Rev.  79 ( 1987) .  

60 For  a di scussi on of  t he Wi l l i quet t e case,  see,  e. g. ,  
St at e v.  Rundl e,  176 Wi s.  2d 985,  995- 999,  500 N. W. 2d 916 
( 1993) .  

61 The st at ut e under  whi ch Wi l l i quet t e was pr osecut ed was 
r epeal ed.   The l egi s l at ur e enact ed Wi s.  St at .  § 948. 03( 4)  t o 
codi f y t he case l aw and cr eat e cr i mi nal  l i abi l i t y  f or  f ai l i ng t o 
act  t o pr event  chi l d abuse.   See Comment s——1987 Act  332,  Wi s.  
St at .  Ann.  § 948. 03 ( West  2005) .  
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t o be over t  conduct . 62  Never t hel ess,  t he cour t  al so concl uded 

t hat  i f  t her e wer e no over t  act ,  t he mot her  s t i l l  coul d be 

convi ct ed of  t he cr i me because " [ t ] he r el at i onshi p bet ween a 

par ent  and a chi l d exempl i f i es a speci al  r el at i onshi p wher e t he 

dut y t o pr ot ect  i s  i mposed. " 63 

¶106 The Wi l l i quet t e cour t  expl ai ned t hat  a par ent  has a 

dut y " t o do what ever  may be necessar y f or  [ a chi l d' s]  car e,  

mai nt enance,  and pr eser vat i on,  i ncl udi ng medi cal  at t endance,  i f  

necessar y. " 64  I t  expl ai ned t hat  a par ent ' s omi ssi on t o f ul f i l l  

t hi s dut y i s a publ i c wr ong,  whi ch t he St at e may pr event  usi ng 

i t s pol i ce power s. 65 

¶107 The Wi l l i quet t e cour t  adopt ed t he f ol l owi ng l anguage 

f r om Col e as t he r ul e of  t he l egal  dut y appl i cabl e t o t he 

par ent - chi l d r el at i onshi p:  

I t  i s  t he r i ght  and dut y of  par ent s under  t he l aw of  
nat ur e as wel l  as t he common l aw and t he st at ut es of  
many st at es t o pr ot ect  t hei r  chi l dr en,  t o car e f or  
t hem i n s i ckness and i n heal t h,  and t o do what ever  may 
be necessar y f or  t hei r  car e,  mai nt enance,  and 
pr eser vat i on,  i ncl udi ng medi cal  at t endance,  i f  
necessar y.   An omi ssi on t o do t hi s i s a publ i c wr ong 
whi ch t he st at e,  under  i t s pol i ce power s,  may pr event .  
The chi l d has t he r i ght  t o cal l  upon t he par ent  f or  
t he di schar ge of  t hi s dut y,  and publ i c pol i cy f or  t he 
good of  soci et y wi l l  not  per mi t  or  al l ow t he par ent  t o 

                                                 
62 Wi l l i quet t e,  129 Wi s.  2d at  250.  

63 I d.  at  255.  

64 I d.  at  255- 56 ( quot i ng Col e v.  Sear s Roebuck & Co. ,  47 
Wi s.  2d 629,  634,  177 N. W. 2d 886 ( 1970) ) .  

65 Wi l l i quet t e,  129 Wi s.  2d at  255- 56 ( quot i ng Col e,  47 
Wi s.  2d at  634) .  
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di vest  hi msel f  i r r evocabl y of  hi s obl i gat i ons i n t hi s  
r egar d or  t o abandon t hem at  hi s mer e wi l l  or  
pl easur e.  .  .  .  39 Am.  Jur . ,  Par ent  and Chi l d,  p.  669,  
sec.  46. 66   

¶108 The Col e cour t  al so def i ned t he par ent s '  dut y t o 

pr ovi de medi cal  ser vi ces and t he necessi t i es of  heal t h as 

f ol l ows:   

The l egal  obl i gat i on t o pr ovi de f ood,  c l ot hi ng,  
housi ng,  medi cal  and dent al  ser vi ces deal s wi t h t he 
necessi t i es of  heal t h,  mor al s and wel l - bei ng wi t h 
whi ch a chi l d must  be pr ovi ded,  or  t he par ent s '  
f ai l ur e i n t hi s r egar d may be pr event ed by t he st at e. 67 

¶109 A par ent ' s l egal  dut y t o pr ovi de medi cal  car e t o a 

chi l d has been acknowl edged i n numer ous cour t  of  appeal s  

deci s i ons. 68  St i l l ,  despi t e t he l ongst andi ng case l aw on t he 

subj ect  of  t he l egal  dut y of  par ent s,  Kar a' s par ent s suggest  

t hat  t he c i r cui t  cour t  dr ew t he dut y i nst r uct i on gi ven i n t he 

i nst ant  case f r om i napposi t e case l aw.   We do not  agr ee wi t h t he 

par ent s.     

¶110 The Wi l l i quet t e cour t  engaged i n an ext ensi ve 

di scussi on and expl anat i on of  how a par ent ' s omi ssi on may 

const i t ut e an el ement  of  a cr i me,  even when t he cr i mi nal  st at ut e 

i s s i l ent  r egar di ng omi ssi ons.   The case est abl i shed t hat  when a 

                                                 
66 Wi l l i quet t e,  129 Wi s.  2d at  255- 56 ( quot i ng Col e,  47 

Wi s.  2d at  634) .  

67 Col e v.  Sear s Roebuck & Co. ,  47 Wi s.  2d 629,  634,  177 
N. W. 2d 866 ( 1970)  ( emphasi s added) .  

68 See,  e. g. ,  Gar dner  v.  Wi s.  Pat i ent s Comp.  Fund,  2002 WI  
App 85,  ¶21,  252 Wi s.  2d 768,  642 N. W. 2d 646;  Thomas C.  v.  
Physi c i ans I ns.  Co.  of  Wi s. ,  180 Wi s.  2d 146,  151- 52,  509 
N. W. 2d 81 ( 1993) ;  Kuchenbecker  v .  Schul t z,  151 Wi s.  2d 868,  875-
76,  447 N. W. 2d 80 ( 1989) .  
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speci al  r el at i onshi p exi st s bet ween per sons,  l i ke t he 

r el at i onshi p bet ween a par ent  and a chi l d,  Wi sconsi n l aw i mposes 

a dut y on t he par ent  t o pr ot ect  t he chi l d.   

¶111 We t her ef or e r eaf f i r m t he par ent al  dut y adopt ed i n 

Wi l l i quet t e and Col e and conf i r m t hat  a par ent  has a l egal  dut y 

t o pr ovi de medi cal  car e f or  a chi l d i f  necessar y.  

2 

¶112 We next  consi der  t he par ent s '  al t er nat i ve posi t i on 

t hat  i n any event  t he j ur y i nst r uct i ons i mposi ng a l egal  dut y  on 

a par ent  t o pr ovi de medi cal  car e f or  t hei r  chi l d v i ol at e a 

par ent ' s f undament al  r i ght  under  t he Uni t ed St at es Const i t ut i on 

t o di r ect  t he car e of  hi s or  her  chi l d.    

¶113  We accept  t he par ent s '  pr emi se t hat  t he Due Pr ocess 

cl ause " pr ot ect s t he f undament al  r i ght  of  par ent s t o make 

deci s i ons concer ni ng t he car e,  cust ody,  and cont r ol  of  t hei r  

chi l dr en. " 69  Never t hel ess,  as t he Uni t ed St at es Supr eme Cour t  

expl ai ned i n Pr i nce v.  Massachuset t s,  321 U. S.  158 ( 1944) ,  a 

par ent ' s f undament al  r i ght  t o make deci s i ons concer ni ng hi s or  

her  chi l d i s not  unl i mi t ed:    

[ T] he f ami l y i t sel f  i s  not  beyond r egul at i on i n t he 
publ i c i nt er est ,  as agai nst  a c l ai m of  r el i gi ous 
l i ber t y.   And nei t her  r i ght s of  r el i gi on nor  r i ght s of  
par ent hood ar e beyond l i mi t at i on.   Act i ng t o guar d t he 
gener al  i nt er est  i n yout h' s wel l  bei ng,  t he st at e as 
par ens pat r i ae may r est r i ct  t he par ent ' s cont r ol  by 
r equi r i ng school  at t endance,  r egul at i ng or  pr ohi bi t i ng 
t he chi l d' s l abor ,  and i n many ot her  ways.   I t s 
aut hor i t y i s not  nul l i f i ed mer el y because t he par ent  
gr ounds hi s c l ai m t o cont r ol  t he chi l d' s cour se of  

                                                 
69 Tr oxel  v.  Gr anvi l l e,  530 U. S.  57,  66 ( 2000) .   
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conduct  on r el i gi on or  consci ence.   Thus,  he cannot  
c l ai m f r eedom f r om compul sor y vacci nat i on f or  t he 
chi l d mor e t han f or  hi msel f  on r el i gi ous gr ounds.   The 
r i ght  t o pr act i ce r el i gi on f r eel y does not  i ncl ude 
l i ber t y t o expose t he communi t y or  t he chi l d t o 
communi cabl e di sease or  t he l at t er  t o i l l  heal t h or  
deat h. 70 

¶114 I n Pr i nce,  t he par ent s c l ai med t hei r  r el i gi ous bel i ef s 

r equi r ed t hei r  chi l dr en t o sel l  r el i gi ous t r act s.   They asser t ed 

a f r ee exer ci se of  r el i gi on c l ai m j ust i f y i ng t hei r  v i ol at i on of  

a st at e chi l d l abor  l aw.   The Cour t  concl uded t hat  a r i ght  t o 

f r eel y exer ci se one' s r el i gi on di d not  absol ve t he par ent s f r om 

t hei r  r esponsi bi l i t y  t o obey chi l d l abor  l aws.   The Cour t  

expl ai ned t hat  " [ t ] he r i ght  t o pr act i ce r el i gi on f r eel y does not  

i ncl ude l i ber t y t o expose t he .  .  .  chi l d t o .  .  .  i l l  heal t h or  

deat h. " 71   

¶115 Just i ce Rut l edge,  wr i t i ng f or  t he Cour t ,  l i mi t ed t he 

scope of  a par ent ' s f undament al  r i ght  t o make deci s i ons 

concer ni ng hi s or  her  chi l d,  poi nt i ng out  t hat  i n t he name of  

r el i gi on,   

[ p] ar ent s may be f r ee t o become mar t yr s t hemsel ves.   
But  i t  does not  f ol l ow t hey ar e f r ee,  i n i dent i cal  
c i r cumst ances,  t o make mar t yr s of  t hei r  chi l dr en 
bef or e t hey have r eached t he age of  f ul l  and l egal  
di scr et i on when t hey can make t hat  choi ce f or  
t hemsel ves. 72  

                                                 
70 Pr i nce v.  Massachuset t s,  321 U. S.  158,  166- 67 ( 1944)  

( i nt er nal  c i t at i ons omi t t ed) .   

71 Pr i nce,  321 U. S.  at  166- 67.   See al so Wi sconsi n v.  Yoder ,  
406 U. S.  205,  233- 34 ( 1972) .  

72 Pr i nce,  321 U. S.  at  170.  
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¶116 The par ent s '  f undament al  r i ght  t o make deci s i ons f or  

t hei r  chi l dr en about  r el i gi on and medi cal  car e does not  pr event  

t he St at e f r om i mposi ng cr i mi nal  l i abi l i t y  on a par ent  who f ai l s 

t o pr ot ect  t he chi l d when t he par ent  has a l egal  dut y t o act . 73 

¶117 We concl ude t hat  t he j ur y i nst r uct i ons i mposi ng a 

l egal  dut y on a par ent  t o pr ovi de medi cal  car e f or  hi s or  her  

chi l d when necessar y do not  v i ol at e a par ent ' s f undament al  

const i t ut i onal  r i ght  t o di r ect  t he car e of  hi s or  her  chi l d.   

" [ N] ei t her  r i ght s of  r el i gi on nor  r i ght s of  par ent hood ar e 

beyond l i mi t at i on. " 74   

3 

¶118 The par ent s '  f i nal  chal l enge t o t he j ur y i nst r uct i ons 

echoes t hemes si mi l ar  t o t he due pr ocess f ai r  not i ce ar gument s 

di scussed above.   Accor di ng t o t he par ent s,  t he j ur y 

i nst r uct i ons expl ai ni ng t hat  a par ent  has an af f i r mat i ve dut y t o 

pr ovi de medi cal  car e t o hi s or  her  chi l d ar e l egal l y i ncor r ect  

because t he pr ot ect i on f or  t r eat ment  t hr ough pr ayer  def i nes a 

                                                 
73 The par ent s al so ar gue t hat  t he j ur y i nst r uct i ons 

r egar di ng t hei r  l egal  dut y t o pr ovi de medi cal  car e ar e bot h 
unconst i t ut i onal l y vague and conf l i c t  wi t h t he pr ot ect i on f or  
t r eat ment  t hr ough pr ayer  set  f or t h i n Wi s.  St at .  § 948. 03( 6) .    

The par ent s asser t  ( wi t hout  s i gni f i cant  devel opment )  t hat  
t he concept s of  " pr ot ect i ng one' s chi l dr en, "  car i ng f or  t hem i n 
s i ckness and i n heal t h ( and deat h) ,  and pr ov i di ng " medi cal  
at t endance,  i f  necessar y, "  ar e s i mpl y t oo gener al  t o gi ve 
suf f i c i ent  gui dance t o ei t her  t he par ent s or  t he j ur i es.   Agai n,  
we not e t hat  onl y a f ai r  degr ee of  def i ni t eness i s r equi r ed.   
Thi s l anguage i s suf f i c i ent  when r ead wi t h t he ot her  j ur y 
i nst r uct i ons.  

74 Pr i nce,  321 U. S.  at  166.  
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par ent ' s l egal  dut y and per mi t s a par ent  t o f ul f i l l  a l egal  dut y  

of  medi cal  car e by t r eat i ng hi s or  her  chi l d t hr ough pr ayer .   

¶119 The par ent s '  pr i nci pal  ar gument  i s t hat  § 948. 03( 6)  

negat es any gener al  l egal  par ent al  dut y t o pr ovi de medi cal  car e 

i n t he pr esent  cases because under  Wi s.  St at .  § 948. 03( 6)  t hey 

had no l egal  dut y t o pr ovi de medi cal  car e unt i l  Kar a' s condi t i on 

pr ogr essed beyond a subst ant i al  r i sk of  deat h.   They asser t  t hat  

unt i l  Kar a' s condi t i on went  beyond gr eat  bodi l y har m,  t hat  i s ,  

unt i l  Kar a' s condi t i on went  beyond a subst ant i al  r i sk of  deat h,  

t hat  i s ,  unt i l  Kar a st opped br eat hi ng,  t he par ent s compl i ed wi t h 

t hei r  l egal  dut y t o pr ovi de medi cal  car e.    

¶120 We di sagr ee wi t h t he par ent s '  appr oach.   The j ur y 

i nst r uct i ons cor r ect l y def i ne a par ent ' s dut y t o pr ovi de medi cal  

car e.   The Wi l l i quet t e deci s i on does not  say t hat  par ent s must  

pr ovi de medi cal  car e under  any and al l  c i r cumst ances,  even when 

medi cal  car e i s not  necessar y.   

¶121 Thus,  we concl ude t hat  t he j ur y  i nst r uct i ons about  a 

par ent ' s l egal  dut y t o pr ovi de medi cal  car e wer e not  i n and of  

t hemsel ves er r oneous.   We di scuss bel ow t he par ent s '  cont ent i on 

t hat  because t he i nst r uct i ons on l egal  dut y make no except i on 

f or  r el i gi ous bel i ef s or  pr act i ce,  t he j ur i es woul d have been 

mi sl ed t o bel i eve t hat  a s i ncer el y hel d r el i gi ous bel i ef  i n 

pr ayer  t r eat ment  was not  avai l abl e t o t he par ent s as a def ense 

t o second- degr ee r eckl ess homi ci de.  

B 
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¶122 We now t ur n t o t he par ent s '  chal l enge t o t he j ur y 

i nst r uct i ons r egar di ng r el i gi ous bel i ef  and gover nment  

r egul at i on of  conduct .        

¶123 The par ent s do not  c l ai m t hat  t he second- degr ee 

r eckl ess homi ci de st at ut e v i ol at es t hei r  f r ee exer ci se of  

r el i gi on by not  expl i c i t l y  pr ot ect i ng t r eat ment  t hough pr ayer . 75  

Rat her ,  t he par ent s c l ai m t hat  t he r el i gi ous bel i ef  i nst r uct i ons 

mi sl ed t he j ur y about  t he el ement s t he St at e had t o pr ove f or  

convi ct i ons of  t he char ged cr i me of  second- degr ee r eckl ess 

homi ci de.    

¶124 The ci r cui t  cour t  expl ai ned t hat  t he r el i gi ous bel i ef  

i nst r uct i on i n each of  t he pr esent  cases " cor r ect l y descr i bes 

t he l i mi t s of  t he r el i gi ous f r eedom by di st i ngui shi ng bet ween 

bel i ef s and act i ons. "         

¶125 We agr ee wi t h t he c i r cui t  cour t  t hat  t he r el i gi ous 

bel i ef  i nst r uct i ons i n and of  t hemsel ves ar e not  er r oneous.   The 

Uni t ed St at es Supr eme Cour t  has hel d,  as t he c i r cui t  cour t  

i nst r uct ed,  t hat  " t he const i t ut i onal  f r eedom of  r el i gi on i s 

                                                 
75 At  or al  ar gument  t he par ent s expl ai ned t hat  t hey di d not  

make t hi s ar gument  because t hey di d not  t hi nk i t  a st r ong 
ar gument  under  f eder al  l aw.   The mot her  not ed t hat  t he c i r cui t  
cour t ' s  f ai l ur e t o gi ve a s i ncer e bel i ef  i nst r uct i on makes i t  
l i kel y t hat  t he j ur y wi l l  assess t he obj ect i ve r easonabl eness of  
pr ayer  t r eat ment  and encour ages t he vi ol at i on of  Fi r st  Amendment  
r i ght s.   The Fi r st  Amendment ,  t he par ent s ar gue,  pr ohi bi t s 
j ur i es f r om assessi ng t he t r ut h or  f al s i t y of  a def endant ' s 
r el i gi ous bel i ef s.   Br i ef  and Appendi x of  Def endant - Appel l ant  
Lei l ani  E.  Neumann at  34 n. 10.    
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absol ut e as t o bel i ef s but  not  as t o t he conduct ,  whi ch may be 

r egul at ed f or  t he pr ot ect i on of  soci et y. " 76 

¶126 As we expl ai ned ear l i er ,  t he Due Pr ocess cl ause 

" pr ot ect s t he f undament al  r i ght  of  par ent s t o make deci s i ons 

concer ni ng t he car e,  cust ody,  and cont r ol  of  t hei r  chi l dr en, " 77  

but  a par ent ' s f undament al  r i ght  t o make deci s i ons concer ni ng a 

chi l d' s car e has l i mi t at i ons.   The st at e' s aut hor i t y i s not  

nul l i f i ed mer el y because a par ent  gr ounds hi s or  her  c l ai m t o 

cont r ol  t he chi l d i n r el i gi ous bel i ef .   

¶127 We concl ude t hat  t he c i r cui t  cour t ' s  i nst r uct i ons 

r egar di ng r el i gi ous bel i ef  wer e not  i n and of  t hemsel ves 

er r oneous.   We di scuss bel ow t he par ent s '  cont ent i on t hat  

because t he i nst r uct i ons make no except i on f or  r el i gi ous bel i ef s  

or  pr act i ce t he j ur i es woul d have been mi sl ed t o bel i eve t hat  a 

s i ncer el y hel d r el i gi ous bel i ef  i n pr ayer  t r eat ment  was not  

avai l abl e i n t he pr esent  cases t o t he par ent s as a def ense t o 

second- degr ee r eckl ess homi ci de.         

C 

¶128 Even t hough we concl ude t hat  t he j ur y i nst r uct i ons 

about  l egal  dut y and r el i gi ous bel i ef  wer e not  er r oneous,  we 

                                                 
76 See,  e. g. ,  Empl oyment  Di v i s i on,  Dep' t  of  Human Resour ces 

of  Or egon v.  Smi t h,  494 U. S.  872,  878- 79 ( 1990)  ( " We have never  
hel d t hat  an i ndi v i dual ' s bel i ef s excuse hi m f r om compl i ance 
wi t h an ot her wi se val i d l aw pr ohi bi t i ng conduct  t hat  t he St at e 
i s f r ee t o r egul at e. " ) ;  Sher ber t  v.  Ver ner ,  374 U. S.  398,  402- 03 
( 1963)  ( col l ect i ng cases) ;  Reynol ds v.  Uni t ed St at es,  98 U. S.  
145,  166 ( 1878)  ( pr ohi bi t i ng pl ur al  mar r i age even t hough t he 
pr ohi bi t i on i nf r i nged on t he f r ee exer ci se of  r el i gi on) .  

77 Tr oxel ,  530 U. S.  at  66.  



No.  2011AP1044- CR & 2011AP1105- CR   

 

57 
 

must  addr ess t he par ent s '  cent r al  cont ent i on t hat  t hese j ur y  

i nst r uct i ons,  combi ned wi t h t he c i r cui t  cour t ' s  r ef usal  t o 

i nst r uct  t he j ur y about  t he ef f ect  of  a par ent ' s s i ncer e bel i ef  

i n pr ayer  t r eat ment  on t he subj ect i ve awar eness el ement  of  

second- degr ee r eckl ess homi ci de,  under mi ned t he par ent s '  abi l i t y  

t o def end t hemsel ves.   Accor di ng t o t he par ent s,  a s i ncer e 

bel i ef  i n pr ayer  t r eat ment  may negat e t he subj ect i ve awar eness 

el ement .   They cont end t hat  t he i nst r uct i ons t ol d t he j ur y t hat  

t he par ent s had a l egal  dut y t o pr ovi de medi cal  car e ( r egar dl ess 

of  r el i gi ous bel i ef )  and t hat  r el i gi ous- based conduct  coul d be 

cr i mi nal i zed,  but  t hat  t he j ur or s wer e not  i nst r uct ed t hat  a 

s i ncer e bel i ef  i n pr ayer  t r eat ment  may negat e t he subj ect i ve 

awar eness el ement  of  second- degr ee r eckl ess homi ci de.    

¶129 The par ent s cont end t hat  as a r esul t  of  t he 

i nst r uct i ons t hat  wer e and wer e not  gi ven,  t he j ur or s di d not  

under st and t hat  t hey coul d f i nd a par ent  not  gui l t y of  t he cr i me 

i f  t hey f ound t hat  t he St at e di d not  pr ove beyond a r easonabl e 

doubt  t hat  t he par ent  i n hi s or  her  own mi nd was awar e of  t he 

r i sk of  deat h or  subst ant i al  har m. 78   
                                                 

78 Pr of essor  LaFave obser ves:    

As f or  t he def ense of  r el i gi ous bel i ef ,  i t  i s  no 
i nt er f er ence wi t h one' s f r eedom of  r el i gi on t o convi ct  
of  mansl aught er  one who,  f or  r el i gi ous r easons,  f ai l s  
t o cal l  a doct or  when t o f ai l  t o do so const i t ut es 
cr i mi nal  negl i gence [ somet i mes r ef er r ed t o i n some 
st at ut es as cr i mi nal  r eckl essness] .   Yet  an honest  
r el i gi ous bel i ef  t hat  pr ayer  i s  a bet t er  cur e t han 
medi ci ne,  t hat  Pr ovi dence can heal  bet t er  t han 
doct or s,  mi ght  ser ve t o negat i ve t he awar eness of  r i sk 
whi ch i s r equi r ed f or  mansl aught er  i n t hose st at es 
whi ch use a subj ect i ve t est  of  cr i mi nal  negl i gence.  
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¶130 The ci r cui t  cour t  r ej ect ed t he mot her ' s f ol l owi ng 

pr of f er ed i nst r uct i on on t he mot her ' s r el i gi ous bel i ef :   

I f  Lei l ani  Neumann bel i eved t hat  pr ayer  woul d heal  her  
daught er ,  Madel i ne Kar a Neumann,  t hen you must  f i nd 
her  not  gui l t y.  

¶131 The ci r cui t  cour t  r ej ect ed t hi s i nst r uct i on as 

i naccur at el y r ef l ect i ng t he l aw.   The f ocus of  a def ense t o t he 

char ged cr i me,  r ul ed t he ci r cui t  cour t ,  shoul d be on t he 

par ent ' s subj ect i ve awar eness of  t he r i sk i nvol ved,  not  on t he 

par ent ' s subj ect i ve bel i ef  i n t he ef f ect i veness of  pr ayer .     

¶132 The f at her  di d not  pr of f er  an i nst r uct i on r el at i ng t o 

r el i gi ous bel i ef  or  t he ef f ect  of  a bel i ef  i n f ai t h- heal i ng on a 

f i ndi ng of  gui l t .   Dur i ng j ur y del i ber at i ons,  t he j ur y di d 

submi t  a quest i on r el at i ng t o t he i ssue:  

Was Dal e' s bel i ef  i n f ai t h- heal i ng somet hi ng t hat  
makes hi m not  l i abl e f or  not  t aki ng Kar a t o t he 
hospi t al ,  even t hough he was awar e t o some degr ee she 
was not  f eel i ng wel l ?    

¶133 Unf or t unat el y,  t he r ecor d does not  r ef l ect  exact l y 

what  t he c i r cui t  cour t  t ol d t he j ur y i n r esponse t o t hi s 

quest i on.   Accor di ng t o t he t r anscr i pt  of  t he pr oceedi ngs 

r el at i ng t o t he j ur y ' s quest i ons,  t he f at her  and t he St at e coul d 

not  agr ee on a r esponse f or  t he c i r cui t  cour t  t o make t o t he 

j ur y ' s quest i on but  di d agr ee t o have t he ci r cui t  cour t  advi se 

t he j ur y t o r er ead t he i nst r uct i ons and consi der  t hem as gi ven.   

The f at her  cont ends t hat  t he j ur y ' s quest i on demonst r at es t he 

                                                                                                                                                             
2 Wayne R.  LaFave,  Subst ant i ve Cr i mi nal  Law § 15. 4( a)  at  525 
n. 28 ( 2d ed.  2003) .  
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j ur y ' s uncer t ai nt y as t o whet her  i t  coul d consi der  hi s def ense 

of  hi s subj ect i ve bel i ef  i n pr ayer  t r eat ment  t o t he el ement  of  

subj ect i ve awar eness.      

¶134 As we sai d i n St at e v.  Hubbar d,  2008 WI  92,  ¶57,  313 

Wi s.  2d 1,  752 N. W. 2d 839,  " t he necessi t y f or ,  ext ent  of ,  and 

f or m of  r ei nst r uct i on"  i s wi t hi n t he t r i al  cour t ' s  di scr et i on.   

I f  t he gi ven i nst r uct i ons as a whol e cor r ect l y st at e t he l aw,  

t he c i r cui t  cour t ' s  di scr et i onar y deci s i on t o r edi r ect  t he j ur y 

t o t hose i nst r uct i ons does not  war r ant  a new t r i al . 79 

¶135 St i l l ,  t he par ent s ur ge t hat  t he c i r cui t  cour t ' s  

r ef usal  t o gi ve any j ur y i nst r uct i ons about  t he par ent s '  

subj ect i ve r el i gi ous bel i ef ,  combi ned wi t h t he dut y and 

r el i gi ous bel i ef  i nst r uct i ons gi ven,  l ed t o each j ur y ' s 

i nadequat e under st andi ng of  how t he si ncer e bel i ef  i n pr ayer  

t r eat ment  coul d negat e a par ent ' s subj ect i ve awar eness of  t he 

r i sk of  deat h or  gr eat  bodi l y har m.   They asser t  t hat  t he 

i nst r uct i on gi ven——t hat  t he par ent  must  be awar e t hat  hi s or  her  

conduct  cr eat ed t he unr easonabl e and subst ant i al  r i sk of  deat h 

or  gr eat  bodi l y har m——i s not  speci f i c  enough f or  a j ur or  t o have 

under st ood t hat  t he par ent ' s s i ncer e bel i ef  i n f ai t h heal i ng 

coul d be a compl et e def ense.   I ndeed,  t he par ent s c l ai m t hat  t he 

t wo i nst r uct i ons t hat  t hey chal l enge and t he f ai l ur e of  t he 

c i r cui t  cour t  t o i nst r uct  on a subj ect i ve bel i ef  about  pr ayer  i n 

                                                 
79 St at e v.  Hubbar d,  2008 WI  92,  ¶57,  313 Wi s.  2d 1,  752 

N. W. 2d 839 ( i nt er nal  c i t at i ons omi t t ed) .  
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ef f ect  t ol d t he j ur y t hat  no such def ense exi s t ed.   Thus t he 

par ent s concl ude t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.  

¶136 The par ent s do not  of f er  i n t hei r  br i ef s i n t hi s cour t  

a speci f i c  i nst r uct i on on t he def ense of  subj ect i ve r el i gi ous 

bel i ef .   Rat her ,  t hey expl ai n t he r el at i onshi p bet ween t he 

r equest ed speci f i c  r el i gi ous bel i ef  i nst r uct i on and t he 

subj ect i ve awar eness el ement  i n t er ms of  causat i on.    

•  The mot her  c l ai ms t hat  t he par ent s " must  be awar e not  

onl y t hat  t hei r  daught er  was exper i enci ng gr eat  bodi l y 

har m,  but  t hat  t hei r  conduct  was causi ng t he gr eat  

bodi l y har m. " 80  

•  The mot her  mai nt ai ns t hat  " t he r eckl ess homi ci de 

st at ut e r equi r es mor e t han mer e awar eness of  t he 

i l l ness;  i t  r equi r es t hat  t he def endant  i s awar e t hat  

her  conduct  i s causi ng t he i l l ness.   Ther e can be no 

such awar eness of  causat i on i f  a per son bel i eves t hat  

pr ayer ,  not  convent i onal  medi ci ne,  i s t he most  l i kel y  

heal i ng met hod. " 81  

•  The f at her  espouses a s i mi l ar  posi t i on:   " The [ S] t at e 

had t o pr ove t hat  Dal e was subj ect i vel y awar e ' t hat  

hi s conduct  created t he unr easonabl e and subst ant i al  

r i sk of  deat h or  gr eat  bodi l y har m. '  .  .  .  The 

def ense,  i n essence,  was t hat  i f  Dal e s i ncer el y 

                                                 
80 Br i ef  and Appendi x of  Def endant - Appel l ant  Lei l ani  E.  

Neumann at  35 ( emphasi s i n or i gi nal ) .  

81 Br i ef  and Appendi x of  Def endant - Appel l ant  Lei l ani  E.  
Neumann at  40 ( emphasi s i n or i gi nal ) .  
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bel i eved t r eat ment  t hr ough pr ayer  was t he best  means 

by whi ch t o heal  hi s daught er ,  he coul d not ,  at  t he 

same t i me,  have been subj ect i vel y ' awar e'  hi s 

t r eat ment  by pr ayer  was causi ng her  deat h.   The i ssue,  

essent i al l y ,  i s  t he subj ect i ve awar eness of  

causat i on. " 82   

¶137 The par ent s er r  i n st at i ng t he subj ect i ve awar eness 

el ement  of  t he second- degr ee r eckl ess homi ci de st at ut e i n t er ms 

of  causat i on.    

¶138 The second- degr ee r eckl ess homi ci de st at ut e does not  

r equi r e,  as t he par ent s c l ai m,  t hat  t he act or  be subj ect i vel y 

awar e t hat  hi s conduct  i s a cause of  t he deat h of  hi s or  her  

chi l d.   The st at ut e and t he j ur y i nst r uct i ons r equi r e onl y t hat  

t he act or  be subj ect i vel y awar e t hat  hi s or  her  conduct  cr eat ed 

t he unr easonabl e and subst ant i al  r i sk of  deat h or  gr eat  bodi l y 

har m.   

¶139 Pr oper  j ur y i nst r uct i ons ar e cr uci al  t o t he f act -

f i ndi ng pr ocess. 83  Jur y i nst r uct i ons must  accur at el y convey t he 

meani ng of  t he st at ut e as appl i ed t o t he f act s  of  t he case. 84  

Thi s cour t  may r ever se a convi ct i on pur suant  t o Wi s.  St at .  

§ 751. 06 when a j ur y i nst r uct i on " obf uscat es t he r eal  i ssue or  

                                                 
82 Def endant - Appel l ant ' s Br i ef  and Appendi x ( Dal e R.  

Neumann)  at  32 ( emphasi s and bol d i n or i gi nal ) .  

83 St at e v.  Per ki ns,  2001 WI  46,  ¶41,  243 Wi s.  2d 141,  626 
N. W. 2d 762.  

84 St at e v.  Fer guson,  2009 WI  50,  ¶¶14,  31,  317 Wi s.  2d 586,  
Wi s.  2d 586,  767 N. W. 2d 187.  



No.  2011AP1044- CR & 2011AP1105- CR   

 

62 
 

ar guabl y caused t he r eal  cont r over sy not  t o be f ul l y t r i ed. " 85  

We vi ew t he j ur y  i nst r uct i ons i n l i ght  of  t he pr oceedi ngs as a 

whol e and do not  r evi ew a s i ngl e i nst r uct i on i n i sol at i on. 86 

¶140 We concl ude t hat  a speci f i c  i nst r uct i on on t he s i ncer e 

r el i gi ous bel i ef s of  t he par ent s ,  as counsel  r equest  on appeal ,  

was not  r equi r ed.   The j ur y i nst r uct i ons r egar di ng t he 

subj ect i ve awar eness el ement  of  second- degr ee r eckl ess homi ci de 

wer e not  er r oneous when r ead wi t h t he st at ut e or  when r ead i n 

combi nat i on wi t h t he ot her  j ur y i nst r uct i ons.   The j ur i es wer e 

i nst r uct ed t o consi der  al l  t he i nst r uct i ons and t o consi der  t hem 

as a whol e.   The i nst r uct i ons adequat el y i nst r uct ed t he j ur i es 

about  t he subj ect i ve awar eness el ement .   The j ur i es r easonabl y  

coul d have concl uded on t he basi s of  t he i nst r uct i ons and t he 

r ecor d t hat  t he par ent s wer e subj ect i vel y awar e t hat  t hei r  

conduct  cr eat ed t he unr easonabl e and subst ant i al  r i sk of  deat h 

or  gr eat  bodi l y har m and wer e gui l t y of  second- degr ee r eckl ess 

homi ci de.   We t her ef or e wi l l  not  exer ci se our  di scr et i on t o 

r ever se t he convi ct i ons on t he basi s of  t he j ur y i nst r uct i ons.  

D 

¶141 The par ent s next  ar gue t hat  t he r eal  cont r over sy was 

not  f ul l y  t r i ed because t hei r  counsel s '  per f or mances const i t ut ed 

                                                 
85 Per ki ns,  243 Wi s.  2d 141,  ¶12.  

86 St at e v.  Lohmei er ,  205 Wi s.  2d 183,  194,  556 N. W. 2d 90 
( 1996) .  
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i nef f ect i ve assi st ance of  counsel . 87  They mai nt ai n t hat  t hei r  

counsel  di d not  ensur e t hat  t he j ur y was pr oper l y i nst r uct ed t o 

make cl ear  t hat  a " s i ncer e bel i ef "  i n t r eat ment  t hr ough pr ayer  

was a def ense t o t he subj ect i ve awar eness el ement  of  second-

degr ee r eckl ess homi ci de and di d not ,  i n t hei r  ar gument s t o t he 

j ur y,  expl ai n t he connect i on bet ween pr ayer  and t he subj ect i ve 

awar eness el ement  of  t he second- degr ee r eckl ess homi ci de 

st at ut e.  
                                                 

87 Revi ew of  an i nef f ect i ve assi st ance of  counsel  c l ai m i s 
r evi ew of  a mi xed quest i on of  l aw and f act .   Thus,  t he c i r cui t  
cour t ' s  f i ndi ngs of  f act  wi l l  not  be over t ur ned unl ess c l ear l y 
er r oneous.   The ul t i mat e det er mi nat i ons of  whet her  counsel ' s 
per f or mance was def i c i ent  and pr ej udi c i al  t o t he def endant  ar e 
quest i ons of  l aw whi ch t hi s cour t  det er mi nes i ndependent l y of  
t he c i r cui t  cour t  but  benef i t i ng f r om i t s anal ysi s.   St at e v.  
Johnson,  153 Wi s.  2d 121,  127- 28,  449 N. W. 2d 845 ( 1990)  
( i nt er nal  c i t at i ons omi t t ed) .  

The Uni t ed St at es Supr eme Cour t  i n St r i ckl and v.  
Washi ngt on,  466 U. S.  668 ( 1984) ,  set  f or t h a t wo- par t  t est  f or  
det er mi ni ng whet her  counsel ' s act i ons const i t ut e i nef f ect i ve 
assi st ance.   The f i r st  t est  r equi r es t he def endant  t o show t hat  
hi s counsel ' s per f or mance was def i c i ent .   Thi s r equi r es showi ng 
t hat  counsel  made er r or s so ser i ous t hat  counsel  was not  
f unct i oni ng as t he " counsel "  guar ant eed t he def endant  by t he 
Si xt h Amendment .   Revi ew of  counsel ' s per f or mance gi ves gr eat  
def er ence t o t he at t or ney and ever y ef f or t  i s  made t o avoi d 
det er mi nat i ons of  i nef f ect i veness based on hi ndsi ght .   Rat her ,  
r evi ew i s f r om counsel ' s per spect i ve at  t he t i me of  t r i al ,  and 
t he bur den i s pl aced on t he def endant  t o over come a st r ong 
pr esumpt i on t hat  counsel  act ed r easonabl y wi t hi n pr of essi onal  
nor ms.  

Even i f  counsel ' s per f or mance i s f ound def i c i ent ,  a 
j udgment  wi l l  not  be r ever sed unl ess t he def endant  pr oves t hat  
t he counsel ' s def i c i ent  per f or mance pr ej udi ced t he def ense.    

The par ent s appear  t o j oi n t hei r  i nef f ect i ve assi st ance of  
counsel  c l ai m wi t h t hei r  ar gument  t hat  counsel s '  i nef f ect i ve 
per f or mances j ust i f y r ever sal  i n t he i nt er est  of  j ust i ce.  
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¶142 We have concl uded t hat  t he j ur y i nst r uct i ons wer e not  

er r oneous and t hat  t r i al  counsel  wer e not  def i c i ent  f or  f ai l i ng 

t o ensur e t hat  an addi t i onal  i nst r uct i on was gi ven t o t he j ur y 

as r equest ed her e.   

¶143 The par ent s al so mai nt ai n t hat  counsel  wer e def i c i ent  

f or  f ai l i ng t o adequat el y expl ai n t he r el at i onshi p of  t he 

s i ncer e r el i gi ous bel i ef  def ense and t he subj ect i ve awar eness 

el ement .    

¶144 The f at her ' s counsel  di d make a s i ncer e r el i gi ous 

bel i ef  ar gument  i n c l osi ng.   The mot her  ar gues t hat  her  t r i al  

counsel  pl anned t o pr esent  a " s i ncer e bel i ef  def ense, "  but  di d a 

poor  j ob of  i t  and di d not  make t he def ense cl ear  enough t o t he 

j ur y.    

¶145 Al t hough nei t her  t he wor ds " s i ncer e r el i gi ous bel i ef "  

nor  s i mi l ar  wor ds ar e i n t he mot her ' s counsel ' s c l osi ng 

ar gument ,  t he mot her ' s counsel  di d t el l  t he j ur y t hat  t he mot her  

di d not  under st and t he sever i t y of  Kar a' s condi t i on;  t hat  t he 

mot her  l acked awar eness t hat  her  choi ce of  pr ayer  over  medi cal  

car e was l i f e- t hr eat eni ng t o Kar a;  and t hat  as soon as t he 

mot her  under st ood t hat  Kar a' s condi t i on was per haps beyond 

pr ayer ,  t he mot her  act ed.   We agr ee wi t h t he mot her  t hat  t hese 

comment s wer e not  a maj or  par t  of  counsel ' s c l osi ng ar gument .   

¶146 Al t hough t r i al  counsel  mi ght  have expl ai ned mor e f ul l y 

how t he si ncer e bel i ef  def ense r el at ed t o t he subj ect i ve 

awar eness el ement ,  t hi s cour t  wi l l  not  second- guess t r i al  

counsel ' s sel ect i on of  t r i al  t act i cs i n t he f ace of  al t er nat i ves 
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t hat  have been wei ghed i n hi ndsi ght . 88  Thi s cour t  appr oaches a 

r equest  f or  a new t r i al  " wi t h gr eat  caut i on, "  and we ar e 

" r el uct ant  t o gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce. 89  

" The [ i nt er est  of  j ust i ce]  st at ut e [ Wi s.  St at .  § 751. 06]  was not  

i nt ended t o vest  t hi s cour t  wi t h power  of  di scr et i onar y r ever sal  

t o enabl e a def endant  t o pr esent  an al t er nat i ve def ense at  a new 

t r i al  mer el y because t he def ense pr esent ed at  t he f i r st  t r i al  

pr oved i nef f ect i ve. " 90  

¶147 We have r evi ewed t he r ecor d and consi der ed t he 

par ent s '  and t he St at e' s ar gument s on r ever si ng t he convi ct i ons 

i n t he i nt er est  of  j ust i ce.   I n l i ght  of  t he j ur y i nst r uct i ons,  

whi ch wer e not  er r oneous,  and i n l i ght  of  counsel s '  c l osi ng 

ar gument s r el at i ng t o t he subj ect i ve awar eness el ement  of  

second- degr ee r eckl ess homi ci de,  we wi l l  not  exer ci se our  

di scr et i on t o r ever se t he convi ct i ons.   We concl ude t hat  t he 

r eal  i ssue i n cont r over sy was f ul l y t r i ed.     

I V 

¶148 The f i nal  i ssue i s whet her  t he f at her ' s j ur or s wer e 

obj ect i vel y bi ased because t hey wer e i nf or med t hat  t he mot her  

                                                 
88 St at e v.  El m,  201 Wi s.  2d 452,  464- 65,  549 N. W. 2d 471 

( Ct .  App.  1996) .  

89 St at e v.  Ar mst r ong,  2005 WI  119,  ¶114,  283 Wi s.  2d 639,  
700 N. W. 2d 98.   See al so St at e v.  Aver y,  2013 WI  13,  ¶38,  345 
Wi s.  2d 407,  826 N. W. 2d 60.   

90 St at e v.  Hubanks,  173 Wi s.  2d 1,  29,  496 N. W. 2d 96 ( Ct .  
App.  1992) .  
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had pr evi ousl y been convi ct ed of  t he same cr i me f or  whi ch t hey 

now had t o det er mi ne t he f at her ' s gui l t .  

¶149 The mot her ' s t r i al  was hel d f i r s t .   She was convi ct ed 

on May 22,  2009.   The f at her ' s t r i al  was schedul ed t o begi n on 

Jul y 23,  2009.    

¶150 The mot her ' s t r i al  had gener at ed i mmense publ i c i t y i n 

Mar at hon Count y.   Concer ned about  t he f at her ' s r i ght  t o a f ai r  

t r i al ,  t he c i r cui t  cour t  suggest ed t wo possi bl e sol ut i ons:  

change of  venue or  post ponement  of  t he t r i al .   The f at her  

r ej ect ed bot h suggest i ons,  asser t i ng hi s r i ght  t o a speedy t r i al  

i n Mar at hon Count y.    

¶151 On t he mor ni ng j ur y sel ect i on began,  t he c i r cui t  cour t  

hel d an i n- chamber s conf er ence.   No r ecor d was made of  t hi s i n-

chamber s conf er ence.    

¶152 Lat er  t hat  mor ni ng,  t he assi st ant  di st r i ct  at t or ney 

and t he f at her ' s counsel  st i pul at ed on t he r ecor d t hat  each 

pr ospect i ve j ur or  woul d be i nf or med of  t he mot her ' s pr i or  

convi ct i on dur i ng i ndi v i dual  voi r  di r e.   The f at her  and t he 

St at e appar ent l y f ear ed some j ur or s woul d know about  t he 

mot her ' s convi ct i on and ot her s woul d not .   The St at e and t he 

f at her  pr ef er r ed t hat  al l  j ur or s have t he same i nf or mat i on.   

Al so,  t he f at her  appar ent l y bel i eved t hat  t he c i r cui t  cour t  had 

det er mi ned,  i n chamber s and of f  t he r ecor d,  t hat  knowl edge of  

t he mot her ' s convi ct i on al one woul d not  di squal i f y a per son f r om 

ser vi ng on t he f at her ' s j ur y.    

¶153 The f at her  now ar gues t hat  t he j ur or s wer e obj ect i vel y 

bi ased and t hat  t he c i r cui t  cour t  er r ed by not  aut omat i cal l y 
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di squal i f y i ng any per son f r om t he j ur y pool  who knew of  t he 

mot her ' s convi ct i on. 91   

¶154 A cr i mi nal  def endant ' s r i ght  t o be t r i ed by i mpar t i al  

and unbi ased j ur or s i s guar ant eed by t he Si xt h and Four t eent h 

Amendment s t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on. 92  Pr ospect i ve j ur or s  

ar e pr esumpt i vel y i mpar t i al ,  and t he chal l enger  t o a j ur or  bear s 

t he bur den of  pr ovi ng bi as. 93  An i nqui r y i nt o obj ect i ve bi as of  

a j ur or  asks whet her  a r easonabl e per son under  t he c i r cumst ances 

coul d be i mpar t i al . 94      

                                                 
91 The St at e ar gues t hat  t he f at her  di d not  pr oper l y 

pr eser ve t hi s i ssue i n t he c i r cui t  cour t  and f or f ei t ed or  wai ved 
t he i ssue on appeal .   See St at e v.  Lewi s,  2010 WI  App 52,  ¶26,  
324 Wi s.  2d 536,  781 N. W. 2d 730 ( a f ai l ur e of  a def endant  t o 
obj ect  on t he r ecor d t o an al l egedl y pr ej udi c i al  communi cat i on 
t o t he j ur y veni r e wai ves t he i ssue f or  appeal ) ;  St at e v.  
Wi l l i ams,  2000 WI  App 123,  ¶¶19- 21,  237 Wi s.  2d 591,  614 
N. W. 2d 11 ( f ai l ur e t o obj ect  t o t he i mpanel i ng of  a bi ased j ur or  
wai ves t he i ssue f or  appeal ) .  

We need not  addr ess t hi s ar gument .   Because a r ecor d was 
not  made of  conver sat i ons bet ween t he ci r cui t  cour t  and counsel  
on t hi s i ssue and because of  t he i mpor t ance of  an unbi ased j ur y,  
we exer ci se our  di scr et i on t o addr ess t he i ssue of  j ur y bi as.   
See St at e v.  Tody,  2009 WI  31,  ¶44,  316 Wi s.  2d 689,  764 
N. W. 2d 737 ( " Jur or  bi as ser i ousl y af f ect s t he f ai r ness,  
i nt egr i t y,  or  publ i c r eput at i on of  j udi c i al  pr oceedi ngs and i s  
per  se pr ej udi c i al . " ) .  

92 St at e v.  Faucher ,  227 Wi s.  2d 700,  715,  596 N. W. 2d 770 
( 1999) .  

93 St at e v.  Meehan,  2001 WI  App 119,  ¶35 n. 7,  244 
Wi s.  2d 121,  630 N. W. 2d 722 ( c i t i ng I r wi n v.  Dowd,  366 U. S.  717,  
723,  ( 1961) ) .  

94 St at e v.  Ki er nan,  227 Wi s.  2d 736,  747 n. 7,  596 
N. W. 2d 760 ( 1999) .  
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¶155 The quest i on whet her  a j ur or  i s obj ect i vel y bi ased i s 

a mi xed quest i on of  f act  and l aw.   A c i r cui t  cour t ' s  f i ndi ngs of  

f act  wi l l  be uphel d unl ess t hey ar e c l ear l y er r oneous.   Whet her  

t hose f act s f ul f i l l  t he l egal  st andar d of  obj ect i ve bi as i s a 

quest i on of  l aw.   Thi s cour t  or di nar i l y  deci des quest i ons of  l aw 

i ndependent l y of  t he c i r cui t  cour t .   A c i r cui t  cour t ' s  

concl usi on on obj ect i ve j ur or  bi as i s,  however ,  i nt er t wi ned wi t h 

t he f act s of  t he case.   Consequent l y,  " i t  i s  appr opr i at e t hat  

t hi s cour t  gi ve wei ght  t o t he c i r cui t  cour t ' s  concl usi on on t hat  

quest i on. " 95  Thi s cour t  wi l l  " r ever se [ t he c i r cui t  cour t ' s ]  

concl usi on [ on a j ur or ' s obj ect i ve bi as]  onl y i f  as a mat t er  of  

l aw a r easonabl e cour t  coul d not  have r eached such a 

concl usi on. " 96     

¶156 The ci r cui t  cour t  made i nqui r y of  each j ur or  t o 

det er mi ne whet her  t he per son was r easonabl e and woul d be wi l l i ng 

t o set  asi de knowl edge of  t he mot her ' s convi ct i on i n assessi ng 

t he f at her ' s gui l t .   The ci r cui t  cour t  i nf or med each j ur or  about  

t he mot her ' s convi ct i on;  t ol d each j ur or  t hat  t he i nf or mat i on 

coul d be used onl y t o assess t he mot her ' s cr edi bi l i t y ,  i f  she 

t est i f i ed;  and obt ai ned f r om each j ur or  an assur ance t hat  he or  

she woul d deci de t he f at her ' s case sol el y upon t he evi dence 

pr esent ed.   The ci r cui t  cour t  t ol d t he j ur or s t hat  " t he evi dence 

as t o t hi s def endant  and how he r eact ed t o t he s i t uat i on may be 

                                                 
95 Faucher ,  227 Wi s.  2d at  720.  

96 I d.  at  721.  
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di f f er ent ,  t her ef or e t her e may be a di f f er ent  r esul t .   Do you 

under st and t hat ?"   

¶157 The ci r cui t  cour t  concl uded on post convi ct i on mot i ons 

t hat  i t  was ext r aor di nar y t o i nf or m pot ent i al  j ur or s of  a pr i or  

convi ct i on of  a co- def endant ;  t hat  t hese wer e ext r aor di nar y 

cases and ci r cumst ances;  and t hat  t he l aw di d not  r equi r e 

aut omat i c di squal i f i cat i on of  a j ur or  who knew of  a co-

def endant ' s convi ct i on.   The ci r cui t  cour t  r ul ed t hat  i t  " cannot  

f i nd t hat  t r i al  counsel ' s agr eement  [ t o i nf or m t he j ur or s of  t he 

mot her ' s convi ct i on]  t o be def ect i ve per f or mance. "   Had t he 

ci r cui t  cour t  concl uded t hat  t he j ur or s wer e obj ect i vel y bi ased,  

t he c i r cui t  cour t  woul d have had t o concl ude t hat  t r i al  

counsel ' s st i pul at i on t o i nf or m t he j ur or s of  t he mot her ' s 

convi ct i on amount ed t o i nef f ect i ve assi st ance by t r i al  counsel .   

¶158 We r ecogni ze t hat  evi dence of  a co- def endant ' s gui l t ,  

under  some ci r cumst ances,  can be pr ej udi c i al  t o t he def endant  on 

t r i al ,  and i n cases i n ot her  j ur i sdi ct i ons,  convi ct i ons have 

been over t ur ned on t hi s gr ound.    

¶159 I n t he pr esent  case,  t he same char ges wer e br ought  

agai nst  t he mot her  and f at her .   The ci r cumst ances of  t he f at her  

and mot her  wer e subst ant i al l y  t he same.   Never t hel ess,  

c i r cumst ances i n t he pr esent  case j ust i f i ed i nf or mi ng t he j ur y  

about  t he mot her ' s st at us.   A speedy t r i al  i n t he count y was 

r equest ed.   The mot her ' s case had been gi ven i mmense publ i c i t y 

i n t he count y.   I t  was i mpor t ant  t o pr event  t he j ur y f r om 

i nf er r i ng t hat  t he mot her  went  unpuni shed or  t hat  t he f at her  was 
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bei ng si ngl ed out  f or  pr osecut i on. 97   Fur t her mor e,  i n or der  t o 

convi ct  t he f at her ,  t he j ur y had t o f i nd t hat  t he St at e pr oved 

t he f at her  had a subj ect i ve awar eness t hat  hi s conduct  cr eat ed 

an unr easonabl e and subst ant i al  r i sk of  deat h or  gr eat  bodi l y 

har m t o Kar a.   The j ur y was admoni shed t hat  t he mot her ' s and 

f at her ' s c i r cumst ances ar e not  pr eci sel y t he same,  t hat  t hei r  

r eact i ons may be di f f er ent ,  and t he r esul t s of  t he t wo t r i al s 

may be di f f er ent .    

¶160 On our  i ndependent  r evi ew of  t he r ecor d and gi v i ng 

wei ght  t o t he c i r cui t  cour t ' s  consi der at i on of  l ack of  j ur or  

bi as,  we concl ude t hat  t he f at her  has not  sust ai ned hi s bur den 

t o show t hat  r easonabl e per sons i n t he j ur or ' s posi t i on under  

t he c i r cumst ances of  t he i nst ant  case coul d not  set  asi de t hei r  

knowl edge of  t he mot her ' s convi ct i on.      

*  *  *  *  

                                                 
97 Uni t ed St at es v.  Sander s,  893 F. 2d 133,  136- 37 ( 7t h Ci r .  

1990)  ( af t er  a l i mi t i ng i nst r uct i on t hat  co- def endant ' s gui l t y 
pl ea was not  t o be consi der ed as evi dence agai nst  def endant ,  
admi ssi on of  evi dence of  co- def endant ' s gui l t y pl ea was pr oper  
so t hat  j ur y was not  l ef t  t o i nf er  t hat  co- def endant  went  
unpuni shed or  t hat  def endant  on t r i al  was si ngl ed out  f or  
pr osecut i on) ;  Uni t ed St at es v.  McGr at h,  811 F. 2d 1022,  1024 ( 7t h 
Ci r .  1987)  ( even when no l i mi t i ng i nst r uct i on was gi ven,  
i nf or mi ng j ur y of  co- def endant ' s gui l t  was not  pr ej udi c i al  
er r or ;  i mpor t ant  t hat  j ur y not  i nf er  t hat  def endant  had been 
si ngl ed out  f or  pr osecut i on whi l e co- def endant  was per mi t t ed t o 
go f r ee) ;  Uni t ed St at es v.  Bar r i ent os,  758 F. 2d 1152,  1156 ( 7t h 
Ci r .  1985)  ( when co- def endant  i s  absent ,  or  di sappear s mi d- t r i al  
af t er  pl eadi ng gui l t y,  bet t er  pr act i ce i s  f or  cour t  t o 
acknowl edge absence and i nst r uct  j ur y t hat  absence i s t o have no 
ef f ect  on t he ver di ct  r egar di ng r emai ni ng def endant s) .    
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¶161 For  t he r easons set  f or t h,  we concl ude t hat  t he 

second- degr ee r eckl ess homi ci de st at ut e and cr i mi nal  chi l d abuse 

st at ut e pr ovi de suf f i c i ent  not i ce t hat  t he par ent s '  conduct  

coul d have cr i mi nal  consequences i f  t hei r  daught er  di ed.   We 

f ur t her  concl ude t hat  t he j ur y i nst r uct i ons wer e not  er r oneous;  

t hat  t r i al  counsel s '  per f or mance was not  i nef f ect i ve assi st ance 

of  counsel ;  t hat  t he cont r over sy was f ul l y t r i ed;  and t hat  t he 

j ur y i n t he f at her ' s case was not  obj ect i vel y bi ased.  

¶162 Accor di ngl y,  we af f i r m t he j udgment s of  convi ct i ons 

and or der s denyi ng post convi ct i on r el i ef .  

¶163 By the Court.—The j udgment s of  convi ct i on and or der s 

denyi ng post convi ct i on r el i ef  ar e af f i r med.  
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¶164 DAVI D T.  PROSSER,  J.    (dissenting).  Dal e and Lei l ani  

Neumann ar e not  l i kel y t o be vi ewed sympat het i cal l y by peopl e 

who r ead t he st at ement  of  f act s i n t he maj or i t y opi ni on.   The 

Neumanns'  r eact i on t o t hei r  daught er ' s i l l ness was so 

i nconsi st ent  wi t h t he nor mat i ve behavi or  of  most  cont empor ar y 

par ent s t hat  i t  i s  har d f or  peopl e t o i dent i f y wi t h t hem or  t o 

under st and t hei r  t hi nki ng and val ues.    

¶165 I t  woul d be easy t o l ook away f r om such unconvent i onal  

def endant s and say not hi ng.   But  t he i ssues i nvol ved i n t hese 

cases ar e t oo i mpor t ant  f or  me t o r emai n s i l ent .   Fi r st ,  t he 

f act s ar e not  as bl ack and whi t e as t hey i ni t i al l y  appear .   

Second,  t he l aw gover ni ng t he f act s i s i mpr eci se and qui t e 

conf usi ng.   Fi nal l y,  t he t r i al s of  t he t wo def endant s wer e 

pr obl emat i c i n sever al  r espect s.  

¶166 The pr i mar y pur pose of  t hi s wr i t i ng i s not  t o t r y t o 

change t he r esul t  but  t o encour age t he bench,  t he bar ,  and t he 

Wi sconsi n Legi s l at ur e t o r evi s i t  some of  t he t r oubl esome 

quest i ons t hese cases pr esent .  

I  

¶167 Madel i ne Kar a Neumann,  11,  di ed f r om di abet i c 

ket oaci dosi s r esul t i ng f r om unt r eat ed j uveni l e onset  di abet es 

mel l i t us.   Maj or i t y op. ,  ¶1.   The t heor y of  t he pr osecut i on and 

of  t he maj or i t y i s t hat  Kar a woul d st i l l  be al i ve i f  her  par ent s 

had pr ovi ded her  wi t h medi cal  car e.  

¶168 Di abet i c ket oaci dosi s ( DKA)  i s  one of  t he most  ser i ous 

compl i cat i ons of  di abet es.   Mi chel l e A.  Char f en & Madonna 

Fer nández- Fr ackel t on,  Di abet i c Ket oaci dosi s,  23 Emer gency Med.  
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Cl i ni cs N.  Am.  609,  609 ( 2005) .   I t  i s  a l i f e- t hr eat eni ng 

condi t i on t hat  r equi r es pr ompt  hospi t al i zat i on and t r eat ment .   

Mal col m Nat t r ass,  Di abet i c ket oaci dosi s,  34 Med.  104,  104 

( 2006) .   Even mi nor  del ays i n r ecogni z i ng t he condi t i on can have 

an ef f ect  on sur vi val .   I d.   DKA r esul t s f r om i nsul i n def i c i ency 

and excess i nsul i n count er - r egul at or y hor mones.   Char f en,  supr a,  

at  609.   Bef or e t he di scover y of  i nsul i n i n 1921,  DKA caused 

deat h i n 100 per cent  of  cases,  but  now t hat  i nsul i n i s avai l abl e 

f or  t r eat i ng di abet es,  DKA' s r at e of  mor t al i t y has decl i ned t o 

bet ween f our  per cent  and t en per cent .   I d.   However ,  mor t al i t y 

r at es ar e hi gher  when pat i ent s seek t r eat ment  f r om non-

speci al i st s.   Lynne Jer r eat ,  Managi ng di abet i c ket oaci dosi s,  24 

Nur si ng St andar d 49,  50 ( Apr .  28,  2010) .   Ever y year ,  t her e ar e 

appr oxi mat el y 100, 000 hospi t al i zat i ons f or  DKA i n t he Uni t ed 

St at es,  and new- onset  di abet i cs make up 30 per cent  of  pat i ent s 

who devel op DKA.   Char f en,  supr a,  at  610.  

¶169 DKA of t en causes vague sympt oms l i ke f at i gue,  nausea,  

vomi t i ng,  and abdomi nal  pai n.   I d.   I n addi t i on,  pat i ent s of t en 

compl ai n of  excessi ve ur i nat i on,  t hi r st ,  and hunger ,  whi ch ar e 

mor e suggest i ve of  DKA.   I d.   Roughl y 25 per cent  of  pat i ent s 

pr oduce vomi t  wi t h a cof f ee gr ound appear ance.   I d.   Pat i ent s 

wi t h DKA appear  exhaust ed and dehydr at ed and may have Kussmaul  

r espi r at i ons,  a " pat t er n of  deep,  s i ghi ng r espi r at i ons. "   I d.  at  

613.   Al so,  t he br eat h of  DKA pat i ent s may have a f r ui t y odor  

due t o acet one i n t hei r  br eat h.   I d.   However ,  not  ever yone can 

smel l  ket ones,  so t he f r ui t y smel l  i s  not  al ways a r el i abl e way 

t o di agnose t he condi t i on.   Jer r eat ,  supr a,  at  49.   DKA pat i ent s  
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may not  be ent i r el y consci ous as t he condi t i on pr ogr esses,  and 

i n sever e cases,  t he pat i ent  may sl i p i nt o a coma.   Char f en,  

supr a,  at  613- 14.   Sympt oms such as acut e abdomi nal  pai n coul d 

r esul t  f r om a var i et y of  condi t i ons,  and non- speci al i st s,  as 

opposed t o endocr i nol ogi st s,  may be mor e l i kel y t o or der  ext r a 

di agnost i c t est s  and pr ocedur es t hat  del ay di agnosi s.   Cl ar esa 

S.  Levet an,  Kat hl een A.  Jabl onsk i ,  Maur een D.  Passar o,  & Rober t  

E.  Rat ner ,  Ef f ect  of  Physi c i an Speci al t y on Out comes i n Di abet i c 

Ket oaci dosi s,  22 Di abet es Car e 1790,  1793 ( 1999) .    

¶170 DKA i s mor e common i n chi l dr en under  f i ve year s of  age 

and i n chi l dr en whose f ami l i es l ack access t o pr oper  heal t h 

car e.   Joseph Wol f sdor f ,  Ni col e Gl aser ,  & Mar k A.  Sper l i ng,  

Di abet i c Ket oaci dosi s i n I nf ant s,  Chi l dr en,  and Adol escent s,  29 

Di abet es Car e 1150,  1151 ( 2006) .   A r ecent  sur vey r eveal ed t hat  

chi l dr en ar e at  a hi gher  r i sk of  devel opi ng DKA i f  t hei r  par ent s  

have l ow i ncomes and l ow educat i onal  achi evement s.   I d.   DKA i s 

al so mor e pr eval ent  when t he f ami l y does not  have heal t h 

i nsur ance because t he par ent s del ay seeki ng t r eat ment .   I d.    

¶171 I n t hi s case,  t he maj or i t y opi ni on expl ai ns t hat  " Kar a 

had suf f er ed gr adual l y wor seni ng sympt oms f or  a f ew weeks bef or e 

her  deat h,  l eadi ng t o f r equent  t hi r st  and ur i nat i on,  

dehydr at i on,  weakness,  and exhaust i on. "   Maj or i t y op. ,  ¶11.   The 

par t i es st i pul at ed,  however ,  t hat  " t o t he casual  

obser ver ,  .  .  .  Kar a woul d have appear ed heal t hy as l at e as t he 

Thur sday bef or e she di ed. "   I d.  

¶172 Accor di ng t o t he maj or i t y,  Kar a di d some of  her  

homewor k on Fr i day,  Mar ch 21,  2008,  but  was t oo t i r ed t o f i ni sh.   
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I d. ,  ¶12.   She at e di nner  i n her  bedr oom.   I d.   The maj or i t y  

does not  st at e whet her  ei t her  of  t he Neumanns r emai ned at  home 

dur i ng t he day on Fr i day,  but  one of  t he br i ef s asser t s t hat  

Lei l ani  Neumann came home f r om wor k about  6: 00 p. m.    

¶173 On Sat ur day,  Kar a had t he capaci t y t o ask her  par ent s 

whet her  she coul d st ay home i nst ead of  goi ng t o wor k at  t he 

f ami l y ' s cof f ee shop.   I d.   Lei l ani  l ef t  t o wor k at  t he shop,  

r et ur ni ng home Sat ur day af t er noon.   I d.   Accor di ng t o hi s br i ef ,  

Dal e st ayed home t o wor k on t he f ami l y ' s t axes.   When Lei l ani  

ar r i ved home she " knew t hat  somet hi ng was wr ong [ wi t h Kar a]  and 

cal l ed her  husband i nt o t he r oom.   The par ent s began r ubbi ng 

Kar a' s l egs and pr ayi ng f or  her . "   I d.    

¶174 Fr om t he f act s set  out  i n t he maj or i t y opi ni on,  i t  

appear s t hat  t he cr i t i cal  t i me per i od t o exami ne i s t he per i od 

f r om Sat ur day af t er noon,  when Lei l ani  r et ur ned f r om wor k,  t o 

Sunday af t er noon when Kar a di ed.    

¶175 When Lei l ani  r et ur ned home,  " Kar a was pal e and her  

l egs wer e ski nny and bl ue. "   I d.   She had sl ept  al l  day.   I d.   

The par ent s r eal i zed t hat  t hei r  daught er  was i l l  and t hey began 

t o pr ay,  and t o enl i st  ot her s t o pr ay as wel l .   I d. ,  ¶¶13,  15–

16.  

¶176 Par agr aphs 17–27 of  t he maj or i t y opi ni on descr i be t he 

l ast  23–24 hour s of  Kar a' s l i f e.   Ther e ar e f act s and 

descr i pt i ons i n t he St at e' s br i ef s t hat  pai nt  an even mor e 

di st ur bi ng pi ct ur e of  event s t han t he account  i n t he maj or i t y 

opi ni on.   However ,  t her e ar e r epr esent at i ons of  f act  i n t he 
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br i ef s of  t he t wo def endant s t hat  l ay out  a di f f er ent ,  mor e 

opt i mi st i c v i ew of  t he s i t uat i on.  

¶177 Ther e i s some di sput e about  when Kar a went  i nt o a 

coma.   A coma i s a " st at e of  deep,  of t en pr ol onged 

unconsci ousness .  .  .  i n whi ch an i ndi v i dual  i s  i ncapabl e of  

sensi ng or  r espondi ng t o ext er nal  st i mul i  and i nt er nal  needs. "   

The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 376 ( 3d 

ed.  1992) .   A coma i s of t en descr i bed as a st at e i n whi ch a 

per son cannot  be awakened and does not  r espond nor mal l y t o 

l i ght ,  sound,  or  pai nf ul  st i mul i .    

¶178 The maj or i t y st at es t hat  t he Neumann j ur i es coul d f i nd 

t hat  Kar a was " i n a coma- l i ke condi t i on f or  12 t o 14 hour s. "   

Maj or i t y op. ,  ¶86.   The st at ement  appear s t o be consi st ent  wi t h 

r epr esent at i ons i n Dal e' s br i ef  t hat ,  on Sunday mor ni ng,  Kar a 

moved her  head and moaned i n r esponse t o at t empt s t o communi cat e 

wi t h her .   I t  i s  not  consi st ent  wi t h r epr esent at i ons t hat  Kar a 

was i n a coma f or  many hour s bef or e her  deat h.    

¶179 I n t he maj or i t y opi ni on,  t her e i s no asser t i on t hat  

Kar a vomi t ed or  t hat  any vomi t  had a cof f ee gr ound appear ance.   

Ther e i s no r epr esent at i on t hat  t he Neumanns suspect ed or  wer e 

t ol d t hat  t hei r  daught er  had a di abet i c condi t i on or  t hat  t hey 

det ect ed a f r ui t y odor  on Kar a' s br eat h.  

¶180 The maj or i t y acknowl edges t he Neumanns'  cont i nui ng 

( t hough cl ear l y mi st aken)  bel i ef  t hat  Kar a had a f ever  or  t he 

f l u,  and t hei r  mi st aken per cept i on t hat ,  on Sunday mor ni ng,  she 

was mar gi nal l y bet t er  t han she had been.   See i d. ,  ¶¶17,  20.   

The maj or i t y emphasi zes t he Neumanns'  r eser vat i ons about  t hei r  
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conduct  and t he advi ce of  t hose who suggest ed t hat  t hey do mor e 

f or  t hei r  daught er .   I t  does not  ment i on t hat  such advi ce was 

not  uni ver sal .    

¶181 DKA i s a ver y danger ous condi t i on but  i t  i s  not  al ways 

a condi t i on whose gr avi t y i s qui ckl y r ecogni zed. 1  To i l l ust r at e,  

DKA was at  i ssue i n a medi cal  mal pr act i ce case deci ded by t hi s  

cour t  i n 2004.   Maur i n v.  Hal l ,  2004 WI  100,  274 Wi s.  2d 28,  682 

N. W. 2d 866,  over r ul ed by Bar t hol omew v.  Wi s.  Pat i ent s Comp.  

Fund,  2006 WI  91,  293 Wi s.  2d 38,  717 N. W. 2d 216.    

¶182 Dur i ng t he f i r st  f ew days of  Mar ch 1996,  f i ve- year - ol d 

Shay Lei gh Maur i n had not  been f eel i ng wel l .   I d. ,  ¶10.   " She 

was l et har gi c,  dr i nki ng f l ui ds al l  day and eat i ng poor l y. "   I d.   

Shay' s mot her  t ook her  t o a c l i ni c on Mar ch 5 wher e a physi c i an 

assi st ant  exami ned her .   I d.   He di agnosed t he chi l d as havi ng 

an ear  i nf ect i on and pr escr i bed ant i bi ot i cs.   I d.   However ,  he 

" advi sed t hat  Shay shoul d have a f i nger st i ck bl ood t est ——used t o 

check f or  di abet es——i f  her  sympt oms di d not  i mpr ove. "   I d.    

¶183 " Shay' s condi t i on wor sened r api dl y over  t he next  24 

hour s.   She was unabl e t o eat ,  she vomi t ed and dr y- heaved,  and 

t he f r ui t y odor  of  her  br eat h l ed her  mot her  t o f ear  she mi ght  

have di abet es. "   I d. ,  ¶11.   The mot her  br ought  Shay t o a 

                                                 
1 By cont r ast ,  ot her  l i f e- t hr eat eni ng condi t i ons ar e mor e 

easi l y r ecogni zed.   See,  e. g. ,  Shawn Fr anci s Pet er s,  When Pr ayer  
Fai l s:  Fai t h Heal i ng,  Chi l dr en,  and t he Law 136–39 ( 2008)  
( di scussi ng Commonweal t h v.  Bar nhar t ,  497 A. 2d 616 ( Pa.  Super .  
Ct .  1985) ) .   Two- year - ol d Just i n Bar nhar t  had an abdomi nal  t umor  
t hat  gr ew over  t he cour se of  t he summer  and l ef t  hi s abdomen 
di st ended.   Pet er s,  supr a at  136.   Just i n' s par ent s t r eat ed hi m 
wi t h pr ayer  even as Just i n gr ew so t hi n t hat  hi s bones wer e 
vi s i bl e t hr ough hi s ski n.   I d.   Just i n' s par ent s wer e convi ct ed 
of  i nvol unt ar y mansl aught er .   Bar nhar t ,  497 A. 2d at  630.    
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hospi t al  l at e i n t he eveni ng of  Mar ch 6.   I d.   At  t hi s poi nt ,  

accor di ng t o t he opi ni on,  " Shay' s di abet es had pr ogr essed t o 

acut e di abet i c ket oaci dosi s. "   I d.   However ,  t he hospi t al  

physi c i an who exami ned her  f ai l ed t o di agnose any di abet i c  

condi t i on.   I d.    

¶184 The f ol l owi ng mor ni ng,  Mar ch 7,  when Shay r et ur ned t o 

t he hospi t al ,  she was i n ser i ous pai n.   I d. ,  ¶12.   A di f f er ent  

doct or  di agnosed acut e DKA " and at t empt ed t r eat ment  bef or e 

t r ansf er r i ng Shay t o Chi l dr en' s  Hospi t al  of  Wi sconsi n.   Shay 

l ost  consci ousness dur i ng t he ambul ance r i de t o [ t he hospi t al ]  

and di ed t he next  day, "  Mar ch 8.   I d.    

¶185 I n r et r ospect ,  i t  i s  har d t o i magi ne how t he f i r st  

doct or  at  t he hospi t al  f ai l ed t o di agnose t he si t uat i on,  but  he 

di d.   Accor di ng t o t he f act s i n t he opi ni on,  t he chi l d was 

pl aced i n an ambul ance bef or e she l ost  consci ousness.   Because 

she di ed t he next  day,  she must  have been under  medi cal  car e f or  

at  l east  12 hour s.    

¶186 The f act s i n Maur i n ar e at  odds wi t h t he maj or i t y ' s 

bl ack and whi t e nar r at i ve her e and suggest  t hat  DKA does not  

mani f est  t he same sympt oms or  f ol l ow t he same t i mel i ne i n ever y 

case.  

¶187 I  do not  r ead t he maj or i t y opi ni on as f aul t i ng t he 

Neumanns f or  f ai l i ng t o di agnose Kar a as havi ng DKA.   I  r ead t he 

maj or i t y opi ni on as hol di ng t hat  t he Neumanns,  af t er  obser vi ng 

Kar a' s condi t i on,  had a dut y t o pr ovi de her  wi t h medi cal  car e 

because t he f ai l ur e t o do so cr eat ed an unr easonabl e and 

subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m ( t hat  i s,  bodi l y 
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i nj ur y whi ch cr eat es a subst ant i al  r i sk of  deat h or  ot her  

enumer at ed physi cal  i nj ur i es) .   Accor di ng t o t he maj or i t y,  t he 

Neumanns wer e awar e of  " t hat  r i sk, "  and t hei r  f ai l ur e t o pr ovi de 

medi cal  car e caused Kar a' s deat h.  

¶188 The over r i di ng i ssue i n t hi s  case i s whet her  t he 

Wi sconsi n St at ut es gave t he Neumanns f ai r  not i ce of  t hei r  " dut y"  

t o act .   A l ar ger  i ssue i s how t hi s par ent al  " dut y"  wi l l  be 

i nt er pr et ed i n cases wher e a par ent  i s conf r ont ed wi t h s i mi l ar  

sympt oms t hat  do not  ar i se f r om DKA.  

I I  

 ¶189 Wi sconsi n St at .  § 940. 01( 1) ( a)  r eads i n par t :  

" [ W] hoever  causes t he deat h of  anot her  human bei ng wi t h i nt ent  

t o k i l l  t hat  per son or  anot her  i s gui l t y of  a Cl ass A f el ony. "   

Wi s.  St at .  § 940. 01( 1) ( a)  ( emphasi s added) .   Thi s st at ut e,  whi ch 

has no r el at i onshi p what soever  t o t he pr esent  case,  i s gener al l y 

r egar ded as t he most  ser i ous homi ci de st at ut e.   I t  i s  c i t ed her e 

mer el y t o hi ghl i ght  t he el ement  of  i nt ent .   The phr ase " wi t h 

i nt ent  t o"  i s def i ned i n Wi s.  St at .  § 939. 23 ( Cr i mi nal  i nt ent )  

i n subsect i on ( 4)  as f ol l ows:  " ' Wi t h i nt ent  t o'  or  ' wi t h i nt ent  

t hat '  means t hat  t he act or  ei t her  has a pur pose t o do t he t hi ng 

or  cause t he r esul t  speci f i ed,  or  i s  awar e t hat  hi s or  her  

conduct  i s pr act i cal l y cer t ai n t o cause t hat  r esul t . "   Wi s.  

St at .  § 939. 23( 4) .  

 ¶190 Pr ovi ng i nt ent  can be a chal l enge f or  pr osecut or s,  but  

est abl i shi ng cr i mi nal  i nt ent  demonst r at es cul pabi l i t y .  

 ¶191 Wi sconsi n St at .  § 948. 21 i s t he chi l d negl ect  st at ut e.   

Thi s st at ut e r eads,  i n par t :  
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( 1)  Any per son who i s r esponsi bl e f or  a chi l d' s  
wel f ar e who,  t hr ough hi s or  her  act i ons or  f ai l ur e t o 
t ake act i on,  i nt ent i onal l y cont r i but es t o t he negl ect  
of  t he chi l d i s gui l t y of  one of  t he f ol l owi ng:  

 ( a)  A Cl ass A mi sdemeanor .  

 ( b)  A Cl ass H f el ony i f  bodi l y har m i s a 
consequence.  

 ( c)  A Cl ass F f el ony i f  gr eat  bodi l y har m 
i s a consequence.  

 ( d)  A Cl ass D f el ony i f  deat h i s a 
consequence.  

Wi s.  St at .  § 948. 21( 1) .  

¶192 Wi sconsi n St at .  § 948. 21( 1) ( d)  does have a 

r el at i onshi p t o t hi s case.   I t  i s  di r ect ed t owar d " [ a] ny 

per son, "  i ncl udi ng a par ent ,  " who i s r esponsi bl e f or  a chi l d' s 

wel f ar e. "   Wi s.  St at .  § 948. 21( 1)  ( emphasi s added) .   I t  

speci f i cal l y cont empl at es a " f ai l ur e t o t ake act i on"  t hat  

" cont r i but es t o t he negl ect  of  t he chi l d. "   I d.   Wi sconsi n 

j ur i es have l ong been t ol d t hat  " [ a]  chi l d i s negl ect ed when t he 

per son r esponsi bl e f or  t he chi l d' s wel f ar e f ai l s  f or  r easons 

ot her  t han pover t y t o pr ovi de necessar y car e,  f ood,  c l ot hi ng,  

medi cal  or  dent al  car e,  or  shel t er  so as t o ser i ousl y endanger  

t he physi cal  heal t h of  t he chi l d. "   Wi s JI ——Cr i mi nal  2150;  see 

al so St at e v.  Evans,  171 Wi s.  2d 471,  481,  492 N. W. 2d 141 

( 1992) ;  cf .  Wi s.  St at .  § 48. 02( 12g)  ( def i ni ng negl ect ) .    

¶193 The penal t y f or  chi l d negl ect  t hat  r esul t s i n a 

chi l d' s deat h i s a Cl ass D f el ony.   Wi s.  St at .  § 948. 21( 1) ( d) .   

Thi s i s t he same as t he penal t y f or  a v i ol at i on of  Wi s.  St at .  

§ 940. 06,  second- degr ee r eckl ess homi ci de.  
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¶194 Unl i ke Wi s.  St at .  § 940. 06,  however ,  Wi s.  St at .  

§ 948. 21,  t he chi l d negl ect  st at ut e,  cont ai ns an i nt ent  el ement .   

A per son cannot  be convi ct ed under  t he chi l d negl ect  st at ut e 

unl ess t he per son " i nt ent i onal l y  cont r i but es t o t he negl ect  of  

t he chi l d. "  ( Emphasi s added. )    

" I nt ent i onal l y"  means t hat  t he act or  ei t her  has a 
pur pose t o do t he t hi ng or  cause t he r esul t  speci f i ed,  
or  i s  awar e t hat  hi s or  her  conduct  i s pr act i cal l y 
cer t ai n t o cause t hat  r esul t .   I n addi t i on,  .  .  .  t he 
act or  must  have knowl edge of  t hose f act s whi ch ar e 
necessar y t o make hi s or  her  conduct  cr i mi nal  and 
whi ch ar e set  f or t h af t er  t he wor d " i nt ent i onal l y[ . ] "   

Wi s.  St at .  § 939. 23( 3) .    

¶195 I n pr osecut i ng t he Neumanns,  t he St at e ei t her  

over l ooked or  consci ousl y chose not  t o pr osecut e under  Wi s.  

St at .  § 948. 21( 1) ( d) .   The St at e' s deci s i on avoi ded t he 

necessi t y of  pr ovi ng i nt ent .   I nst ead,  t he St at e char ged t he 

def endant s,  i n separ at e cases,  wi t h second- degr ee r eckl ess 

homi ci de:  " Whoever  r eckl essl y causes t he deat h of  anot her  human 

bei ng i s gui l t y of  a Cl ass D f el ony. "   Wi s.  St at .  § 940. 06( 1) .    

¶196 Thi s st at ut e r equi r es a l ot  of  i nt er pr et at i on.   To 

expl ai n " r eckl essl y, "  t he maj or i t y t ur ns t o t he def i ni t i on of  

" cr i mi nal  r eckl essness"  i n Wi s.  St at .  § 939. 24( 1) :  " ' [ C] r i mi nal  

r eckl essness'  means t hat  t he act or  cr eat es an unr easonabl e and 

subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m t o anot her  human 

bei ng and t he act or  i s awar e of  t hat  r i sk. "  ( Emphasi s added. )   

The def i ned t er m i s t hen conver t ed t o an adver b f or  use i n Wi s.  

St at .  § 940. 06.    

¶197 The st at ut or y def i ni t i on of  " cr i mi nal  r eckl essness"  

cont empl at es an act or  cr eat i ng an unr easonabl e and subst ant i al  
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r i sk of  deat h or  an unr easonabl e and subst ant i al  r i sk of  gr eat  

bodi l y har m and bei ng " awar e of  t hat  r i sk. "   Wi s.  St at .  

§ 939. 24( 1) .   Thi s r equi r es consi der at i on of  t he def i ni t i on of  

" gr eat  bodi l y har m, "  whi ch i s def i ned,  i n par t ,  as " bodi l y 

i nj ur y whi ch cr eat es a subst ant i al  r i sk of  deat h. "   Wi s.  St at .  

§ 939. 22( 14) .    

¶198 Ther e i s no st at ut or y def i ni t i on of  " cr eat es"  or  

" subst ant i al  r i sk"  or  " awar e"  t o t ur n t o i n appl y i ng " cr i mi nal  

r eckl essness. "  

¶199 Wi sconsi n St at .  § 940. 06,  t he second- degr ee r eckl ess 

homi ci de st at ut e,  appear s t o be si mpl e enough t o appl y when a 

per son i s cr eat i ng an unr easonabl e r i sk of  ser i ous har m t o 

anot her  by t he per son' s act i on.   For  exampl e,  shoot i ng a gun i n 

t he di r ect i on of  a cr owd of  peopl e cr eat es an unr easonabl e and 

subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m.   The st at ut e i s 

mor e di f f i cul t  t o appl y when t he per son i s not  act i ng but  

f ai l i ng t o t ake act i on.  

¶200 I n t he pr esent  case,  many peopl e f ai l ed t o act :  Kar a' s 

par ent s,  her  s i bl i ngs,  her  gr andpar ent s,  some of  t he peopl e who 

vi s i t ed t he Neumann f ami l y at  t hei r  home.   Al l  t hese peopl e 

coul d have act ed t o al er t  aut hor i t i es or  summon medi cal  car e,  

but  t hey di d not .   Onl y t he Neumanns have been pr osecut ed 

because,  pr esumabl y,  onl y t he Neumanns had a " dut y"  t o act .   

Thus,  enf or cement  of  t he st at ut e r equi r es us t o det er mi ne who 

had a dut y t o act  and what  t hat  dut y was.   These el ement s must  

be i mpor t ed i nt o t he r eckl ess homi ci de st at ut e.  
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¶201 Wi sconsi n St at .  § 940. 23( 2) ( a)  i s t he second- degr ee 

r eckl ess i nj ur y st at ut e.   I t  r eads:  " Whoever  r eckl essl y causes 

gr eat  bodi l y har m t o anot her  human bei ng i s gui l t y of  a Cl ass F 

f el ony. "   Thi s st at ut e al so r equi r es us t o exami ne def i ni t i ons 

of  " r eckl essl y"  and " gr eat  bodi l y har m. "   See Wi s.  St at .  

§§ 939. 24( 1) ,  939. 22( 14) .   The maj or i t y appear s t o bel i eve t hat  

t he Neumanns coul d have been pr osecut ed under  § 940. 23( 2) ( a)  f or  

t hei r  f ai l ur e t o t ake act i on t o pr ovi de medi cal  car e f or  Kar a 

even i f  she had l i ved.    

¶202 What  i s conf usi ng,  however ,  i s  t hat  Wi s.  St at .  

§ 940. 23( 2) ( a)  appear s t o be ver y c l ose t o Wi s.  St at .  

§ 948. 03( 3) ( a) ,  whi ch r eads:  " Whoever  r eckl essl y causes gr eat  

bodi l y har m t o a chi l d i s gui l t y of  a Cl ass E f el ony. "   The 

f or mer  st at ut e r ef er s t o t he v i ct i m as " anot her  human bei ng, "  

wher eas t he l at t er  r ef er s t o " a chi l d. "   Ot her wi se,  t he t wo 

st at ut es use t he same wor ds and r each at  l east  some of  t he same 

conduct . 2 

¶203 Si gni f i cant l y,  subsect i on ( 6)  of  Wi s.  St at .  § 948. 03 

t hen pr ovi des:  

Tr eat ment  t hr ough pr ayer .   A per son i s not  gui l t y 
of  an of f ense under  t hi s sect i on sol el y because he or  
she pr ovi des a chi l d wi t h t r eat ment  by spi r i t ual  means 
t hr ough pr ayer  al one f or  heal i ng i n accor dance wi t h 
t he r el i gi ous met hod of  heal i ng per mi t t ed under  s.  
48. 981( 3) ( c) 4.  or  448. 03( 6)  i n l i eu of  medi cal  or  
sur gi cal  t r eat ment .   

                                                 
2 See al so Wi s.  St at .  § 948. 03( 3) ( c)  ( " Whoever  r eckl essl y 

causes bodi l y har m t o a chi l d by conduct  whi ch cr eat es a hi gh 
pr obabi l i t y  of  gr eat  bodi l y har m i s gui l t y of  a Cl ass H 
f el ony. " ) .  
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¶204 The maj or i t y i s undaunt ed by t he c l ear  over l appi ng of  

Wi s.  St at .  § 940. 23( 2) ( a) ,  t he second- degr ee r eckl ess i nj ur y 

st at ut e,  and Wi s.  St at .  § 948. 03( 3) ( a)  i n t er ms of  a per son' s 

act i on or  i nact i on.   The maj or i t y poi nt s out  t hat  t he i mmuni t y 

gr ant ed i n § 948. 03( 6)  appl i es onl y t o § 948. 03.   Maj or i t y op. ,  

¶50.   I t  asser t s t hat  t he def i ni t i on of  " r eckl essl y"  i n Wi s.  

St at .  § 940. 06 and,  by i mpl i cat i on,  § 940. 23,  i s di f f er ent  f r om 

t he def i ni t i on of  " r eckl essl y"  i n § 948. 03 and Wi s.  St at .  

§ 939. 24( 1) .   I d. ,  ¶73.   I t  decl ar es t hat  i t  " i s  

appar ent  .  .  .  i n r eadi ng t he t ext  of  t he st at ut es,  t hat  t he 

phr ase ' gr eat  bodi l y har m'  i s used i n di f f er ent  ways i n t hese 

st at ut es. "   I d. ,  ¶65.    

 ¶205 I t  i s  t r ue t hat  t he i mmuni t y gr ant ed by Wi s.  St at .  

§ 948. 03( 6)  appl i es onl y t o § 948. 03.   But  as l ong as t hat  

i mmuni t y exi st s,  i t  cr eat es uncer t ai nt y about  whet her  speci f i c  

conduct  i s i mmune f r om pr osecut i on.  

 ¶206 The maj or i t y at t acks t hi s uncer t ai nt y,  f i r st ,  by 

decl ar i ng t hat  " [ n] o one r eadi ng t he t r eat ment - t hr ough- pr ayer  

pr ovi s i on shoul d expect  pr ot ect i on f r om cr i mi nal  l i abi l i t y  under  

any ot her  st at ut e, "  maj or i t y op. ,  ¶50,  whi ch woul d i ncl ude t he 

unment i oned,  over l appi ng Wi s.  St at .  § 940. 23( 2) ( a) ,  and,  second,  

by hi nt i ng t hat  t he i mmuni t y i n Wi s.  St at .  § 948. 03( 6)  shoul d be 

l i mi t ed t hr ough j udi c i al  const r uct i on.   I d. ,  ¶51.   But  t her e i s 

st i l l  conf usi on i n t he l aw.  

 ¶207 The di f f er ent  def i ni t i ons of  " r eckl essl y"  demonst r at e 

how " gr eat  bodi l y har m"  oper at es di f f er ent l y i n t he t wo separ at e 

st at ut or y schemes.   I n Wi s.  St at .  § 940. 06,  " gr eat  bodi l y har m"  
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i s  i ncor por at ed i nt o t he def i ni t i on of  r eckl essness t o descr i be 

t he nat ur e of  t he pr ohi bi t ed conduct ,  wher eas i n Wi s.  St at .  

§ 948. 03( 3) ( a)  " gr eat  bodi l y har m"  i s used t o descr i be t he 

r esul t  of  t he pr ohi bi t ed conduct .   Sect i on 940. 06( 1)  pr ohi bi t s  

r eckl ess conduct  t hat  r esul t s  i n deat h,  wher e t he r eckl ess 

conduct  means an act i on t hat  " cr eat es an unr easonabl e and 

subst ant i al  r i sk of  deat h or  gr eat  bodi l y har m. "   Wi s.  St at .  

§ 939. 24( 1)  ( emphasi s added) .   I n cont r ast ,  § 948. 03( 3) ( a)  

pr ohi bi t s r eckl ess conduct  t hat  causes gr eat  bodi l y har m,  wher e 

t he r eckl ess conduct  means " conduct  whi ch cr eat es a s i t uat i on of  

unr easonabl e r i sk of  har m. "   Wi s.  St at .  § 948. 03( 1)  ( emphasi s 

added) .   Thus,  t he di f f er ence i s t hat  Wi s.  St at .  § 940. 06( 1)  

pr ohi bi t s behavi or  t hat  cr eat es a gr eat er  r i sk  ( gr eat  bodi l y 

har m) ,  wher eas Wi s.  St at .  § 948. 03( 3) ( a)  pr ohi bi t s behavi or  t hat  

cr eat es a smal l er  r i sk ( har m) .    

 ¶208 I f  t he di f f er ence bet ween t he use of  " gr eat  bodi l y 

har m"  i n Wi s.  St at .  § 940. 06( 1)  and Wi s.  St at .  § 948. 03( 3) ( a)  

saves t he t wo st at ut es f r om a col l i s i on,  t he same cannot  be sai d 

of  § 948. 03( 3) ( c) .   Sect i on 948. 03( 3) ( c)  i nexpl i cabl y st at es,  

" [ w] hoever  r eckl essl y causes bodi l y har m t o a chi l d by conduct  

whi ch cr eat es a hi gh pr obabi l i t y  of  gr eat  bodi l y har m i s gui l t y 

of  a Cl ass H f el ony. "   Wi s.  St at .  § 948. 03( 3) ( c) .   Thi s sect i on 

i s sever el y f l awed because i t  cont ai ns a doubl e descr i pt i on of  

t he pr ohi bi t ed conduct .   Sect i on 948. 03 uses " r eckl essl y"  t o 

mean conduct  t hat  " cr eat es a s i t uat i on of  unr easonabl e r i sk of  

har m, "  § 948. 03( 1) ,  but  t he st at ut e goes f ur t her  t o def i ne t he 

pr ohi bi t ed conduct  as t hat  " whi ch cr eat es a hi gh pr obabi l i t y  of  
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gr eat  bodi l y har m. "   Wi s.  St at .  § 948. 03( 3) ( c) .   I t  i s  t hi s 

def i ni t i on of  pr ohi bi t ed conduct  wi t hi n § 948. 03( 3) ( c)  t hat  

dest r oys f ai r  not i ce.  

 ¶209 Wi sconsi n St at .  § 940. 06( 1)  and Wi s.  St at .  

§ 948. 03( 3) ( c)  r egul at e t he same conduct  and t her ef or e do not  

pr ovi de f ai r  not i ce.   The " hi gh pr obabi l i t y  of  gr eat  bodi l y 

har m"  i n § 948. 03( 3) ( c)  i s  al most  i dent i cal  t o t he " subst ant i al  

r i sk of  deat h or  gr eat  bodi l y har m"  i n Wi s.  St at .  § 940. 06( 1) .   

See Wi s.  St at .  § 939. 24 ( def i ni ng cr i mi nal  r eckl essness as i t  

appl i es t o § 940. 06( 1) ) .   I t  i s  possi bl e t o qui bbl e over  whet her  

" hi gh pr obabi l i t y  of  gr eat  bodi l y har m"  i s mor e or  l ess sever e 

t han " subst ant i al  r i sk of  gr eat  bodi l y har m, "  but  cr i mi nal  

l i abi l i t y  shoul d not  depend on an unwi nnabl e bat t l e over  

semant i cs.   Ther ef or e,  Wi s.  St at .  § 940. 06( 1)  and Wi s.  St at .  

§ 948. 03( 3) ( c)  pr ohi bi t  t he same conduct  and di f f er  onl y by t he 

pr ohi bi t ed r esul t .   Si nce § 948. 03( 6)  pr ovi des a t r eat ment -

t hr ough- pr ayer  i mmuni t y f or  t he conduct  i n § 948. 03( 3) ( c) ,  t he 

par ent s shoul d not  be l i abl e f or  t hat  same conduct  under  Wi s.  

St at .  § 940. 06( 1) .  

 ¶210 I n addi t i on t o t he di f f er ent  uses of  " gr eat  bodi l y 

har m"  and di f f er ent  def i ni t i ons of  " r eckl essl y , "  t he maj or i t y 

suggest s t hat  t he subj ect i ve awar eness r equi r ement  i n Wi s.  St at .  

§ 940. 06( 1)  mi t i gat es any vagueness because i t  r equi r es t he 

act or  t o be awar e of  t he unl awf ul ness of  t he conduct .   Maj or i t y 

op. ,  ¶77.   However ,  t hat  r easoni ng i s not  per suasi ve wher e t he 

vagueness makes i t  i mpossi bl e f or  par ent s t o know what  conduct  

i s unl awf ul .   Under  t he Neumanns'  i nt er pr et at i on of  t he st at ut e,  
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i t  was per f ect l y  l awf ul  f or  t hem t o cr eat e a hi gh pr obabi l i t y  of  

gr eat  bodi l y har m because t he t r eat ment - t hr ough- pr ayer  i mmuni t y 

i n Wi s.  St at .  § 948. 03( 6)  al l owed t hat  conduct .   Ther ef or e,  i t  

i s  har d t o see how bei ng subj ect i vel y awar e of  a r i sk t hat  t he 

par ent s bel i eved was l awf ul  coul d assuage vagueness t hat  makes 

i t  i mpossi bl e t o det er mi ne when conduct  i s not  l awf ul .  

 ¶211 The wor d " awar e"  i n t he Wi s.  St at .  § 939. 23 def i ni t i on 

of  " i nt ent i onal l y"  ( t hat  i s ,  " awar e t hat  hi s or  her  conduct  i s 

pr act i cal l y cer t ai n t o cause [ a]  r esul t " )  shoul d be cont r ast ed 

wi t h t he wor d " awar e"  i n t he Wi s.  St at .  § 939. 24 def i ni t i on of  

" cr i mi nal  r eckl essness"  ( " awar e of  t hat  r i sk" ) .   When " t hat  

r i sk"  i s not  def i ni t e,  t he awar eness of  " t hat  r i sk"  cannot  be 

def i ni t e,  ei t her .  

 ¶212 The maj or i t y opi ni on expl ai ns t hat  t he due pr ocess 

i ssue i n t hese pr osecut i ons i s " whet her  t he appl i cabl e st at ut es 

ar e def i ni t e enough t o pr ovi de a st andar d of  conduct  f or  t hose 

whose act i v i t i es ar e pr oscr i bed. "   Maj or i t y op. ,  ¶33.    

Fai r  not i ce i s par t  of  t he due pr ocess doct r i ne of  
vagueness.   " [ A]  st at ut e whi ch ei t her  f or bi ds or  
r equi r es t he doi ng of  an act  i n t er ms so vague t hat  
men of  common i nt el l i gence must  necessar i l y  guess at  
i t s  meani ng and di f f er  as t o i t s appl i cat i on[ , ]  
v i ol at es t he f i r st  essent i al  of  due pr ocess of  l aw. "  

I d.  ( quot i ng Connal l y v.  Gen.  Const r .  Co. ,  269 U. S.  385,  391 

( 1926) ) .    

 ¶213 The Neumanns cl ai m t hat  t he r eckl ess homi ci de st at ut e 

i s t oo mur ky t o gi ve suf f i c i ent  not i ce as t o when par ent al  

choi ce of  t r eat ment  t hr ough pr ayer  becomes i l l egal .   Gi ven t he 

nat ur e of  Kar a' s i l l ness,  as wel l  as t he i mpr eci s i on i n t he 
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st at ut or y l anguage,  I  agr ee.   Ther e i s a due pr ocess pr obl em 

her e.   On t he f act s bef or e us,  t he st at ut es ar e ver y di f f i cul t  

t o under st and and al most  i mpossi bl e t o expl ai n.   I ndeed,  t he 

st at ut or y scheme i s so di f f i cul t  t o expl ai n t hat  i f  a pr ayer -

t r eat i ng par ent  wer e t o consul t  an at t or ney on how he or  she 

coul d pr ayer  t r eat  and st ay wi t hi n t he bounds of  t he l aw,  

v i r t ual l y any at t or ney woul d be at  a l oss t o r easonabl y advi se 

t he c l i ent .   The concer ns st at ed woul d not  have been so 

pr onounced i f  t he Neumanns had been pr osecut ed under  t he chi l d 

negl ect  st at ut e,  Wi s.  St at .  § 948. 21( 1) ( d) .    

I I I  

 ¶214 The second- degr ee r eckl ess homi ci de st at ut e ( Wi s.  

St at .  § 940. 06)  i s di f f er ent  f r om t he chi l d negl ect  st at ut e 

( Wi s.  St at .  § 948. 21)  i n t hat  i t  does not  i ncl ude any expl i c i t  

l anguage aut hor i z i ng t he pr osecut i on of  deat h caused by 

omi ssi on.   The Neumanns concede,  however ,  t hat  def endant s may be 

pr osecut ed f or  r eckl ess homi ci de i f  t hey v i ol at e a known l egal  

dut y t o act .   St at e ex r el .  Cor nel l i er  v.  Bl ack,  144 

Wi s.  2d 745,  758,  425 N. W. 2d 21 ( Ct .  App.  1988) .    

 ¶215 I n Cor nel l i er ,  t he cour t  sai d:    

I t  i s  j ust  as much an " act "  t o del i ber at el y or  
r eckl essl y r ef r ai n f r om per f or mi ng a known l egal  dut y  
as i t  i s  t o negl i gent l y per f or m t hat  dut y.   We 
concl ude,  t her ef or e,  t hat  t he st at ut e,  i mpl i edl y,  i f  
not  di r ect l y,  acknowl edges t hat  t he cr i me of  r eckl ess 
homi ci de may be commi t t ed by omi ssi on,  as wel l  as 
commi ssi on.    

I d.  

 ¶216 Thi s pr i nci pl e may be sound but  t he t r ut h i s t hat  

Cor nel l i er  was deci ded under  a st at ut e t hat  was r epeal ed and was 
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di f f er ent  f r om t he cur r ent  st at ut e.   The f or mer  st at ut e r ead as 

f ol l ows:  

Homi ci de by r eckl ess conduct .  ( 1)  Whoever  causes 
t he deat h of  anot her  human bei ng by r eckl ess conduct  
i s gui l t y of  a Cl ass C f el ony.  

 ( 2)  Reckl ess conduct  consi st s of  an act  whi ch 
cr eat es a s i t uat i on of  unr easonabl e r i sk and hi gh 
pr obabi l i t y  of  deat h or  gr eat  bodi l y har m t o anot her  
and whi ch demonst r at es a consci ous di sr egar d f or  t he 
saf et y of  anot her  and a wi l l i ngness t o t ake known 
chances of  per pet r at i ng an i nj ur y.   I t  i s  i nt ended 
t hat  t hi s def i ni t i on embr aces al l  of  t he el ement s of  
what  was her et of or e known as gr oss negl i gence i n t he 
cr i mi nal  l aw of  Wi sconsi n.  

Wi s.  St at .  § 940. 06 ( 1985–86) .  

 ¶217 Cor nel l i er  al so was heavi l y i nf l uenced by an al l eged 

omi ssi on case,  St at e v.  Wi l l i quet t e,  129 Wi s.  2d 239,  385 

N. W. 2d 145 ( 1986) .   Wi l l i quet t e al so was deci ded under  a 

di f f er ent  st at ut e,  Wi s.  St at .  § 940. 201 ( 1983–84) ,  whi ch 

pr ovi ded,  i n par t ,  " [ w] hoever  .  .  .  subj ect s a chi l d t o cr uel  

mal t r eat ment ,  i ncl udi ng .  .  .  sever e br ui s i ng,  l acer at i ons,  

f r act ur ed bones,  bur ns,  i nt er nal  i nj ur i es or  any i nj ur y 

const i t ut i ng gr eat  bodi l y har m .  .  .  i s  gui l t y of  a Cl ass E 

f el ony. "   Wi l l i quet t e,  129 Wi s.  2d at  242 n. 1 ( quot i ng Wi s.  

St at .  § 940. 201)  ( emphasi s added) .   The wor d " subj ect s"  can mean 

" [ t ] o expose t o somet hi ng" 3 i n cont r ast ,  say,  t o br ui se,  cut ,  

f r act ur e,  or  bur n.   " Exposi ng"  a per son t o danger  may be vi ewed 

as an " act "  or  as a f ai l ur e t o act  t hr ough passi v i t y.  

                                                 
3 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 

1788 ( 3d ed.  1992) .    
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 ¶218 I n any event ,  bot h Wi l l i quet t e and Cor nel l i er  speak,  

di r ect l y or  i ndi r ect l y,  of  a def endant ' s f ai l ur e t o per f or m a 

" known l egal  dut y. "   Thi s i nevi t abl y pr esent s t he quest i on of  

what  " known l egal  dut y"  t he Neumanns f ai l ed t o per f or m.  

 ¶219 The Neumanns'  " known l egal  dut y"  had t o be i nser t ed 

i nt o t he st andar d j ur y i nst r uct i on f or  second- degr ee r eckl ess 

homi ci de.   See Wi s JI ——Cr i mi nal  1060.   The j ur y i nst r uct i on i n 

Lei l ani  Neumann' s case r ead as f ol l ows:  

Second- degr ee r eckl ess homi ci de i s def i ned i n 
Sect i on 940. 06 of  t he Cr i mi nal  Code of  Wi sconsi n,  and 
i t ' s  commi t t ed by one who r eckl essl y causes t he deat h 
of  anot her  human bei ng.   Bef or e you may f i nd t he 
def endant  gui l t y of  second- degr ee r eckl ess homi ci de,  
t he [ St at e]  must  pr ove by evi dence whi ch sat i sf i es you 
beyond a r easonabl e doubt  t hat  t he f ol l owi ng t wo 
el ement s wer e pr esent .  

Fi r st ,  t he def endant  caused t he deat h of  Madel i ne 
Kar a Neumann.   " Cause"  means t hat  t he def endant ' s 
conduct  was a subst ant i al  f act or  i n pr oduci ng t he 
deat h.   Conduct  can be ei t her  by an act  or  an omi ssi on 
when t he def endant  has a dut y t o act .  

One such dut y i s t he dut y of  a par ent  t o pr ot ect  
t hei r  chi l dr en,  t o car e f or  t hem i n s i ckness and i n 
[ heal t h] ,  and t o do what ever  i s necessar y f or  t hei r  
pr eser vat i on,  i ncl udi ng medi cal  at t endance,  i f  
necessar y.  

( Emphasi s added. )   The emphasi zed l anguage was added by t he 

c i r cui t  cour t  t o t he st andar d j ur y i nst r uct i on.    

¶220 The i nst r uct i ons i n Dal e Neumann' s case changed t he 

expl anat i on of  dut y:  " One such dut y i s t he dut y of  a par ent  t o 

pr ot ect  t hei r  chi l dr en,  t o car e f or  t hem i n s i ckness and i n 

heal t h. "  

¶221 Ther e i s obvi ousl y a di st i nct i on bet ween t he t wo 

i nst r uct i ons.   Dal e' s i nst r uct i ons do not  use t he wor d " medi cal "  
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at  al l .   Nei t her  i nst r uct i on uses t he phr ase " pr ovi de medi cal  

car e when necessar y. "   See maj or i t y op. ,  ¶¶100,  104.   Nei t her  

i nst r uct i on r ef er s t o a " known l egal  dut y. "   Ther e was 

i mpr eci s i on i n t he c i r cui t  cour t ' s  i nst r uct i ons because t hese 

cases wer e br eaki ng new gr ound.  

¶222 An unr esol ved quest i on i s whet her  t he pr ayer  t r eat ment  

i mmuni t y pr ovi s i on i n Wi s.  St at .  § 948. 03( 6)  modi f i es a par ent ' s  

" dut y"  t o pr ovi de medi cal  car e and,  i f  so,  when and how.  

¶223 The dut y quest i on woul d have been answer ed i n a 

pr osecut i on under  t he chi l d negl ect  st at ut e.   But  her e,  i n 

pr osecut i ons f or  second- degr ee r eckl ess homi ci de under  Wi s.  

St at .  § 940. 06,  t he cour t  had t o make up an answer ,  suggest i ng 

t hat  a " l egal  dut y"  was not  c l ear .   See Maj or i t y op. ,  ¶¶109,  

111.   Thi s under scor es t he i nadequat e not i ce pr ovi ded t o t he 

Neumanns.     

I V 

¶224 Ther e ar e sever al  aspect s of  t he Neumann t r i al s  t hat  

ar e pr obl emat i c.  

A.  Jur y I nst r uct i ons 

 ¶225 As not ed above,  t he j ur y i nst r uct i ons wi t h r espect  t o 

" dut y"  ar e not  consi st ent  and may not  pr ovi de a c l ear ,  accur at e 

st at ement  of  par ent al  dut y.  

 ¶226 The st andar d j ur y i nst r uct i on f or  second- degr ee 

r eckl ess homi ci de r eads i n par t :  " I f  you ar e sat i sf i ed beyond a 

r easonabl e doubt  t hat  t he def endant  caused t he deat h of  ( name of  

v i ct i m)  by cr i mi nal l y r eckl ess conduct ,  you shoul d f i nd t he 

def endant  gui l t y of  second degr ee r eckl ess homi ci de.   I f  you ar e 
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not  so sat i sf i ed,  you must  f i nd t he def endant  not  gui l t y. "   Wi s 

JI ——Cr i mi nal  1060.    

¶227 The ci r cui t  cour t  f ol l owed t he i nst r uct i on c l osel y i n 

Dal e Neumann' s case.   I n Lei l ani  Neumann' s case,  however ,  t he 

key par agr aph i s subst ant i al l y  r ewr i t t en t o r ead:  

I f  you ar e sat i sf i ed beyond a r easonabl e doubt  
t hat  t he def endant  di r ect l y commi t t ed al l  of  t he t wo 
el ement s of  second- degr ee r eckl ess homi ci de or  t hat  
t he def endant  i nt ent i onal l y ai ded and abet t ed t he 
commi ssi on of  t hat  cr i me,  you shoul d f i nd t he 
def endant  gui l t y.   I f  you ar e not  so sat i sf i ed,  t hen 
you must  f i nd t he def endant  not  gui l t y.  

¶228 The r evi sed par agr aph' s r ef er ence t o i nt ent i onal l y 

ai di ng and abet t i ng " t he commi ssi on of  t hat  cr i me, "  combi ned 

wi t h t he del et i on of  t he phr ase " caused t he deat h of  [ name of  

v i ct i m] "  muddl es an al r eady conf usi ng l egal  anal ysi s.  

¶229 The j ur y i nst r uct i ons make no r ef er ence t o t he 

r el i gi ous mot i vat i on of  t he def endant s.   I t  may be t r ue t hat  t he 

def endant s wer e not  ent i t l ed t o r el y——i n t he j ur y i nst r uct i ons——

on t he t r eat ment - t hr ough- pr ayer  pr ovi s i on i n Wi s.  St at .  

§ 948. 03( 6) .   However ,  t he sol e r ef er ence t o r el i gi on i n t he 

j ur y i nst r uct i ons——" The Const i t ut i onal  Fr eedom of  Rel i gi on i s 

absol ut e as t o bel i ef s but  not  as t o conduct  whi ch may be 

r egul at ed f or  t he pr ot ect i on of  soci et y" ——can onl y be vi ewed as 

a r epudi at i on of  t he def endant s '  posi t i on and a l egal  r ul i ng 

t hat  any " dut y"  i mposed upon par ent s t o pr ovi de medi cal  car e f or  

t hei r  chi l dr en i s t he same f or  pr ayer - t r eat i ng par ent s as i t  i s  

f or  ot her  par ent s.  

B.  Deci s i ons on Dal e' s Jur y 



No.   2011AP1044- CR& 2011AP1105- CR. dt p 

 

22 
 

 ¶230 Pr i or  t o voi r  di r e i n Dal e Neumann' s case,  counsel  f or  

t he def endant  and t he St at e met  i n Judge Vi ncent  Howar d' s 

chamber s and had an of f - t he- r ecor d di scussi on about  how a j ur y ' s 

knowl edge of  Lei l ani  Neumann' s  pr i or  convi ct i on f or  t he same 

cr i me woul d be t r eat ed.   Dal e Neumann' s counsel  c l ai med t hat  he 

obj ect ed t o al l owi ng any j ur or s wi t h knowl edge of  t he pr i or  

convi ct i on t o be on t he panel ,  r easoni ng t hat  " knowl edge of  t he 

pr i or  convi ct i on woul d have t o i nf l uence"  a j ur or ' s deci s i on i n 

Dal e Neumann' s case.    

¶231 Agai n,  t her e i s no r ecor d of  t hi s i n- chamber s 

di scussi on,  and t hus no r ecor d of  counsel ' s obj ect i on t o j ur or s 

wi t h pr i or  knowl edge of  Lei l ani  Neumann' s convi ct i on.   I n hi s 

wr i t t en deci s i on on Dal e and Lei l ani  Neumann' s j oi nt  post -

convi ct i on mot i on,  Judge Howar d acknowl edged t hat  he pr obabl y 

" r emar ked of f  t he r ecor d t hat  pr i or  knowl edge al one does not  

necessar i l y  di squal i f y a j ur or . "   Faced wi t h what  appear ed t o be 

a r ul i ng f r om t he j udge and t he possi bi l i t y  t hat  some j ur or s had 

knowl edge of  Lei l ani  Neumann' s convi ct i on whi l e some di d not ,  

Dal e Neumann' s counsel  and t he St at e agr eed t hat  al l  j ur or s 

shoul d be i nf or med of  t he wi f e' s convi ct i on r at her  t han r i sk 

t hi s f act  bei ng r eveal ed dur i ng del i ber at i ons.    

 ¶232 I t  i s  t r oubl i ng t hat  Dal e Neumann' s j ur y was i nf or med 

of  Lei l ani  Neumann' s convi ct i on,  especi al l y s i nce t he under l y i ng 

f act s wer e t he same,  t he l aw was t he same,  and t he par ent s 

appear  t o have made t hei r  deci s i ons j oi nt l y i n t he l ast  24 hour s  

of  Kar a' s l i f e.   I t  i s  har d t o bel i eve t hat  a r easonabl e per son 

i n a j ur or ' s posi t i on at  Dal e Neumann' s t r i al  coul d have avoi ded 
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bei ng i nf l uenced by t he r esul t  i n Lei l ani  Neumann' s t r i al .   Cf .  

St at e v.  Faucher ,  227 Wi s.  2d 700,  718–19,  596 N. W. 2d 770 

( 1999) .    

 ¶233 Anot her  concer n ar i s i ng out  of  t he absence of  a 

t r anscr i pt  of  t he i n- chamber s meet i ng i s t hat  we do not  know 

whet her  Dal e Neumann was pr esent  at  t hat  meet i ng.   I f  he was not  

pr esent ,  he di d not  hear  v i t al  di scussi on about  pot ent i al  j ur or s 

havi ng knowl edge about  Lei l ani ' s  pr i or  convi ct i on.   That  

di scussi on coul d have af f ect ed hi s st r at egy and deci s i on and 

mi ght  have changed t he r esul t  of  hi s t r i al .  

V 

 ¶234 Thi s case i s a t r agedy i n v i r t ual l y ever y r espect .   I  

cannot  say t hat  t he r esul t  of  t he Neumann t r i al s i s unj ust .   

Nonet hel ess,  t her e wer e and ar e ser i ous def i c i enci es i n t he l aw 

and t hey ought  t o be addr essed by t he l egi s l at ur e and t he 

cour t s.   Fai l i ng t o acknowl edge t hese def i c i enci es wi l l  not  

advance t he l ong- t er m admi ni st r at i on of  j ust i ce.  

¶235 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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