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ATTORNEY di sci pl i nar y pr oceedi ng.    Complaint dismissed.   

 

¶1 PER CURI AM.    The Of f i ce of  Lawyer  Regul at i on ( OLR)  

appeal s a r ef er ee' s deci s i on r ecommendi ng t he cour t  di smi ss a 

di sci pl i nar y compl ai nt  al l egi ng t hat  At t or ney Shar on A.  Ri ek 

v i ol at ed SCR 20: 3. 8( f ) ( 1)  and Wi s.  St at .  § 971. 23( 1) ( h)  ( 2007-

08) , 1 made act i onabl e v i a SCR 20: 8. 4( f ) .   We agr ee wi t h t he 

r ef er ee' s concl usi on t hat  At t or ney Ri ek di d not  v i ol at e t he 

af or ement i oned r ul es.   Accor di ngl y,  t he compl ai nt  i s  di smi ssed.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 At t or ney Ri ek i s an assi st ant  di st r i ct  at t or ney i n 

Raci ne Count y.   She was l i censed t o pr act i ce l aw i n Wi sconsi n i n 

1986.   I n 1999 At t or ney Ri ek accept ed a consensual  pr i vat e 

r epr i mand f or  f ai l i ng t o cor r ect  a f al se st at ement  made t o a 

cour t  by her  wi t ness.   Pr i vat e Repr i mand,  No.  1999- 25.    

¶3 Thi s di sci pl i nar y mat t er  st ems f r om At t or ney Ri ek' s 

al l egedl y bel at ed di scl osur e of  cer t ai n i nf or mat i on obt ai ned 

dur i ng t he pr osecut i on of  Tyr one Smi t h ( Smi t h) .    

¶4 On August  18,  2008,  Smi t h was ar r est ed f or  possessi on 

of  mar i j uana di scover ed i n hi s vehi c l e dur i ng a t r af f i c  st op.   

At  t he t i me,  Smi t h was on ext ended super vi s i on f or  possessi on 

wi t h i nt ent  t o del i ver  cocai ne.   I sai ah Si mpson ( Si mpson)  was a 

passenger  i n t he vehi c l e dur i ng t he st op.    

¶5 On August  19,  2008,  t he Raci ne Count y di st r i ct  

at t or ney' s of f i ce char ged Smi t h wi t h possessi on of  mar i j uana as 

a r epeat  of f ender .   At t or ney Ri ek was assi gned t o pr osecut e 

Smi t h' s case.   Smi t h' s super vi s i ng agent ,  Agent  Leah Zeni ,  began 

pr oceedi ngs t o r evoke Smi t h' s ext ended super vi s i on.   At t or ney 

Mar k Lukof f  was appoi nt ed t o r epr esent  Smi t h i n bot h t he 

r evocat i on pr oceedi ng and t he mar i j uana possessi on case.    

¶6 On August  22,  2008,  Si mpson,  t he passenger  i n t he 

vehi c l e,  i nf or med Agent  Zeni  t hat  t he mar i j uana f ound i n t he 

vehi c l e bel onged t o hi m,  not  t o Smi t h.   Agent  Zeni  t ol d Si mpson 

t o r epor t  t hi s  i nf or mat i on t o t he Raci ne Count y di st r i ct  

at t or ney' s of f i ce and advi sed At t or ney Lukof f  of  Si mpson' s 

conf essi on.   
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¶7 Meanwhi l e,  on Sept ember  4,  2008,  t he c i r cui t  cour t  

hel d a pr el i mi nar y hear i ng i n Smi t h' s mar i j uana possessi on case.   

Af t er  t hat  hear i ng,  Smi t h' s at t or ney f i l ed a demand f or  

di scover y and i nspect i on wi t h t he cour t  and ser ved i t  upon 

At t or ney Ri ek.   The di scover y demand i ncl uded a r out i ne demand 

t hat  t he St at e " [ d] i scl ose t o def endant  any excul pat or y  

evi dence. "   See Wi s.  St at .  § 971. 23( 1) ( h) .   

¶8 At t or ney Lukof f  r ecei ved a copy of  Si mpson' s st at ement  

t o Agent  Zeni  bef or e Smi t h' s r evocat i on pr oceedi ng.   At  Smi t h' s  

r evocat i on hear i ng on Oct ober  15,  2008,  Agent  Zeni  ent er ed 

Si mpson' s conf essi on i nt o evi dence.   Smi t h based hi s def ense at  

t he r evocat i on hear i ng on Si mpson' s conf essi on.    

¶9 On Oct ober  27,  2008,  t he admi ni st r at i ve l aw j udge 

( ALJ)  decl i ned t o r evoke Smi t h' s ext ended super vi s i on,  st at i ng,  

" Based on Mr .  Si mpson' s st at ement ,  I  f i nd i nsuf f i c i ent  cr edi bl e 

evi dence t o at t r i but e t he mar i j uana t o Mr .  Smi t h. "    

¶10 Agent  Zeni  appeal ed t he ALJ' s deci s i on,  st at i ng,  i nt er  

al i a:   

[ A] f t er  pr ovi di ng hi s st at ement ,  [ I sai ah]  Si mpson was 
i nst r uct ed by t hi s agent  t o go t o t he Raci ne Di s t r i ct  
At t or ney' s of f i ce and pr ovi de a s i gned af f i davi t  
admi t t i ng t he mar i j uana i n t he vehi c l e was hi s.   At  
t he t i me of  t he Fi nal  Revocat i on hear i ng,  Mr .  Si mpson 
f ai l ed t o go t o t he Raci ne Di st r i ct  At t or ney' s  
of f i ce .  .  .  .  

The Di vi s i on of  Hear i ng and Appeal s sust ai ned t he ALJ' s deci s i on 

on November  13,  2008,  not i ng t hat  " [ i ] t  i s  al so c l ear  t hat  

Smi t h' s f r i end,  [ I sai ah]  Si mpson,  br ought  t he mar i j uana i nt o 

Smi t h' s car . "    
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¶11 I n ear l y November  2008,  Si mpson di d go t o t he Raci ne 

Count y di st r i ct  at t or ney' s Of f i ce wher e he met  wi t h Di st r i ct  

At t or ney Mi chael  E.  Ni eskes ( D. A.  Ni eskes)  and i nf or med D. A.  

Ni eskes t hat  t he mar i j uana f ound i n Smi t h' s vehi c l e bel onged t o 

hi m,  not  t o Smi t h.   As a r esul t  of  t hat  November  meet i ng,  D. A.  

Ni eskes wr ot e a not e ( t he Si mpson Not e)  t hat  st at ed,  " [ I sai ah]  

Si mpson 1010 Par k Ave 637- 9029 st at es t hat  t he dope i s hi s not  

Tyr one [ Smi t h' s] . "  

¶12 The Si mpson Not e was not  a swor n st at ement .   I t  was 

unsi gned and undat ed.   Lat er  t hat  mor ni ng,  D. A.  Ni eskes t ol d 

At t or ney Ri ek about  hi s meet i ng wi t h Si mpson and gave her  t he 

Si mpson Not e.   At t or ney Ri ek r ecal l s bei ng advi sed of  Si mpson' s 

st at ement  t o D. A.  Ni eskes but  she does not  r ecal l  r ecei v i ng t he 

Si mpson Not e.    

¶13 On November  7,  2008,  At t or ney Ri ek asked t he Raci ne 

Count y sher i f f ' s  depar t ment  t o i nvest i gat e Si mpson' s st at ement  

t hat  t he mar i j uana bel onged t o hi m.   The Raci ne Count y sher i f f ' s  

depar t ment  had di f f i cul t y cont act i ng Si mpson.   

¶14 Meanwhi l e,  At t or ney Lukof f ' s  own i nvest i gat or  was al so 

t r y i ng t o cont act  Si mpson.   I n Januar y 2009 At t or ney Lukof f ' s  

i nvest i gat or  spoke wi t h Si mpson.   Si mpson t ol d At t or ney Lukof f ' s  

i nvest i gat or  t hat  t he mar i j uana was hi s,  not  Smi t h' s.  

¶15 On Febr uar y 5,  2009,  At t or ney Lukof f  sent  At t or ney 

Ri ek a wi t ness l i s t  t hat  i ncl uded Si mpson.   At t or ney Lukof f  

encl osed Si mpson' s wr i t t en st at ement  t o Agent  Zeni  and t he 

def ense i nvest i gat or ' s summar y of  t he Januar y meet i ng wi t h 

Si mpson.    
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¶16 On Mar ch 26,  2009,  At t or ney Lukof f  per sonal l y met  wi t h 

Si mpson i n pr epar at i on f or  Smi t h' s t r i al .   Dur i ng t hi s meet i ng,  

At t or ney Lukof f  l ear ned,  f or  t he f i r st  t i me,  t hat  Si mpson had 

met  wi t h D. A.  Ni eskes.   At t or ney Lukof f  pr ompt l y sent  a l et t er  

t o At t or ney Ri ek,  by f acsi mi l e,  aski ng f or  a copy of  any 

i nf or mat i on Si mpson pr ovi ded t o D. A.  Ni eskes.   

¶17 The next  day,  Mar ch 27,  2009,  now f our  days bef or e 

Smi t h' s t r i al ,  At t or ney Ri ek sent  At t or ney Lukof f  a copy of  t he 

Si mpson Not e.   Her  cover  l et t er  i ncl uded t he st at ement  t hat ,  

" [ a] s I  i ndi cat ed t o you ear l i er  t oday,  based upon t hi s not e,  I  

sent  a r equest  t o t he Raci ne Count y Sher i f f ' s  Depar t ment  t o have 

t hem f ol l ow up on t hi s i nf or mat i on and I sai ah Si mpson decl i ned 

t o cooper at e and pr ovi de a st at ement . "   At t or ney Ri ek l at er  t ol d 

t he OLR t hat  she f ound t he Si mpson Not e among unr el at ed paper s 

on her  desk on or  about  Mar ch 26,  2009.    

¶18 Smi t h' s t r i al  was schedul ed t o commence on Mar ch 31,  

2009.   When Si mpson ar r i ved f or  t he t r i al  t hat  day,  At t or ney 

Ri ek di r ect ed a l aw enf or cement  of f i cer  t o i nt er vi ew hi m.   

Si mpson agai n admi t t ed t he mar i j uana was hi s,  not  Smi t h' s.   

¶19 At t or ney Ri ek t hen moved t o di smi ss Smi t h' s case.   The 

cr i mi nal  char ges agai nst  Smi t h wer e di smi ssed on Mar ch 31,  2009,  

pr i or  t o t he commencement  of  t r i al .  

¶20 On May 9,  2011,  t he OLR f i l ed a di sci pl i nar y compl ai nt  

agai nst  At t or ney Ri ek al l egi ng t hat  by f ai l i ng t o pr ompt l y 

pr ovi de t he def ense wi t h excul pat or y i nf or mat i on concer ni ng a 

t hi r d par t y ' s admi ssi on of  possessi ng mar i j uana t hat  Smi t h was 

char ged wi t h possessi ng,  At t or ney Ri ek v i ol at ed SCR 20: 3. 8( f ) ( 1)  
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and Wi s.  St at .  § 971. 23( 1) ( h) ,  enf or ceabl e v i a SCR 20: 8. 4( f ) .   

The OLR sought  a publ i c r epr i mand and i mposi t i on of  cost s.   

¶21 Ref er ee Mi chael  Dubi s was appoi nt ed and di scover y 

ensued.   Bot h par t i es moved f or  summar y j udgment .    

¶22 On August  6,  2012,  Ref er ee Dubi s i ssued a r epor t  

r ecommendi ng summar y j udgment  i n f avor  of  At t or ney Ri ek.   The 

r ef er ee f ound t hat  t he excul pat or y i nf or mat i on at  i ssue was 

al r eady i n possessi on of  t he def ense at  l east  as ear l y as 

Oct ober  15,  2008,  t he dat e of  Smi t h' s r evocat i on hear i ng,  some 

f i ve mont hs pr i or  t o t r i al .   Not abl y,  t he r ef er ee det er mi ned 

t hat  a pr osecut or ' s et hi cal  dut y under  SCR 20: 3. 8( f )  i s  

consi st ent  wi t h t he const i t ut i onal  r equi r ement s i mposed pur suant  

t o Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) .   The r ef er ee st at ed 

t hat  SCR 20: 3. 8 " must  i ncl ude Br ady' s mat er i al i t y  st andar d.   To 

hol d ot her wi se woul d be t o r equi r e di scl osur e of  f avor abl e 

evi dence wi t hout  r egar d t o t hat  evi dence' s s i gni f i cance and no 

mat t er  how many t i mes t he def ense has al r eady hear d/ r ecei ved t he 

same. "   The r ef er ee concl uded t hat  At t or ney Ri ek di d not  v i ol at e 

ei t her  SCR 20: 3. 8( f ) ( 1)  or  Wi s.  St at .  § 971. 23( 1) ( h)  and 

r ecommended t hi s cour t  di smi ss t he di sci pl i nar y compl ai nt .    

¶23 The OLR appeal s.   The OLR mai nt ai ns t hat  At t or ney Ri ek 

v i ol at ed t wo separ at e l egal  st andar ds,  SCR 20: 3. 8( f ) ( 1)  and Wi s.  

St at .  § 971. 23( 1) ( h) .   The OLR chal l enges,  on appeal ,  t he 
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r ef er ee' s i nt er pr et at i on of  SCR 20: 3. 8( f ) ( 1) .   Or al  ar gument  was 

conduct ed on Febr uar y 26,  2013. 2 

¶24 We wi l l  af f i r m a r ef er ee' s f i ndi ngs of  f act  unl ess 

t hey ar e c l ear l y er r oneous.   I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 

747.   We r evi ew a r ef er ee' s concl usi ons of  l aw de novo.   I d.  

¶25 We f i r st  consi der  whet her  At t or ney Ri ek v i ol at ed 

SCR 20: 3. 8( f ) ( 1) .   Thi s i nqui r y r equi r es us t o consi der  t he 

nat ur e and scope of  pr osecut or s '  di scl osur e obl i gat i ons under  

bot h const i t ut i onal  and et hi cal  st andar ds.    

¶26 Feder al  cour t  deci s i ons and deci s i ons of  t hi s  cour t  

est abl i sh const i t ut i onal  mi ni mums r el at ed t o a pr osecut or ' s pr e-

t r i al  di scl osur e obl i gat i ons.   I n Br ady t he U. S.  Supr eme Cour t  

hel d " t hat  t he suppr essi on by t he pr osecut i on of  evi dence 

f avor abl e t o an accused .  .  .  v i ol at es due pr ocess wher e t he 

evi dence i s mat er i al  ei t her  t o gui l t  or  t o puni shment ,  

i r r espect i ve of  t he good f ai t h or  bad f ai t h of  t he pr osecut i on. "   

373 U. S.  at  87.   Subsequent  deci s i ons c l ar i f y t hat  evi dence i s 

" mat er i al  .  .  .  i f  t her e i s a r easonabl e pr obabi l i t y  t hat ,  had 

t he evi dence been di scl osed t o t he def ense,  t he r esul t  of  t he 

pr oceedi ng woul d have been di f f er ent . "   Uni t ed St at es v.  Bagl ey,  

473 U. S.  667,  682 ( 1985) .   Thus,  s i mpl y " showi ng t hat  t he 

pr osecut i on knew of  an i t em of  f avor abl e evi dence unknown t o t he 

                                                 
2 Af t er  or al  ar gument  t he Wi sconsi n Di st r i ct  At t or neys 

Associ at i on f i l ed a mot i on seeki ng per mi ssi on t o f i l e an ami cus 
br i ef  suppor t i ng At t or ney Ri ek.   The OLR opposed t he mot i on 
because i t  was unt i mel y.   By or der  dat ed Mar ch 12,  2013,  t hi s 
cour t  deni ed t he mot i on.  
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def ense does not  amount  t o a Br ady vi ol at i on,  wi t hout  mor e. "   

Kyl es v.  Whi t l ey,  514 U. S.  419,  437 ( 1995) ;  see al so Bagl ey, 473 

U. S.  at  675 n. 7 ( " [ A]  r ul e t hat  t he pr osecut or  commi t s er r or  by 

any f ai l ur e t o di scl ose evi dence f avor abl e t o t he accused,  no 

mat t er  how i nsi gni f i cant ,  woul d i mpose an i mpossi bl e bur den on 

t he pr osecut or  and woul d under mi ne t he i nt er est  i n t he f i nal i t y 

of  j udgment s. " ) .   

¶27 At t or ney Ri ek i s accused of  v i ol at i ng 

SCR 20: 3. 8( f ) ( 1) ,  an et hi cs r ul e,  whi ch pr ovi des:    

 A pr osecut or ,  ot her  t han a muni ci pal  pr osecut or ,  
i n a cr i mi nal  case or  a pr oceedi ng t hat  coul d r esul t  
i n t he depr i vat i on of  l i ber t y shal l :  

 ( 1)  make t i mel y di scl osur e t o t he def ense of  al l  
evi dence or  i nf or mat i on known t o t he pr osecut or  t hat  
t ends t o negat e t he gui l t  of  t he accused or  mi t i gat es 
t he of f ense,  and,  i n connect i on wi t h sent enci ng,  
di scl ose t o t he def ense and t o t he t r i bunal  al l  
unpr i v i l eged mi t i gat i ng i nf or mat i on known t o t he 
pr osecut or ,  except  when t he pr osecut or  i s r el i eved of  
t hi s r esponsi bi l i t y  by a pr ot ect i ve or der  of  t he 
t r i bunal ;  .  .  .  .  

The par t i es agr ee t hat  because SCR 20: 3. 8( f ) ( 1)  i ncl udes 

evi dence and i nf or mat i on,  di scl osur e under  SCR 20: 3. 8( f ) ( 1)  does 

not  depend on t he admi ssi bi l i t y  of  t he excul pat or y i nf or mat i on.  

¶28 The OLR cont ends t hat  a pr osecut or ' s et hi cal  dut y of  

di scl osur e under  SCR 20: 3. 8( f ) ( 1)  i s br oader  t han t he 

const i t ut i onal  r equi r ement s i dent i f i ed i n Br ady.   The OLR 

cont ends SCR 20: 3. 8( f ) ( 1)  r equi r es di scl osur e of  f avor abl e 

evi dence or  i nf or mat i on wi t hout  r egar d t o i t s " mat er i al i t y"  or  

t o whet her  t he St at e had excl usi ve possessi on or  cont r ol  of  t he 

evi dence or  i nf or mat i on.    
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¶29 We r ej ect  t he OLR' s pr of f er ed i nt er pr et at i on of  

SCR 20: 3. 8( f ) ( 1) .   Thi s cour t  adopt ed t he cur r ent  ver si on of  

SCR 20: 3. 8( f )  i n 2006 as par t  of  a compr ehensi ve r evi ew of  t he 

Wi sconsi n Rul es of  Pr of essi onal  Conduct  f or  At t or neys.   See Sup.  

Ct .  Or der  No.  04- 07,  2007 WI  4 ( i ssued Jan.  5,  2007,  ef f .  

Jul y 1,  2007) . 3  We di scussed pr oposed changes t o SCR 20: 3. 8 at  

sever al  publ i c hear i ngs and open conf er ences pr i or  t o our  2006 

r ul es r evi s i on.   The ABA adopt ed numer ous changes t o t he Model  

Rul es as a r esul t  of  Et hi cs 2000;  however ,  i t  made no 

subst ant i ve changes t o t he t ext  of  t he Model  Rul e i mpl i cat ed 

her e,  Model  Rul e 3. 8( d) ,  t hat  cor r el at es wi t h our  SCR 20: 3. 8( f ) .   

I ndeed,  dur i ng Et hi cs 2000 t he ABA expr essl y " deci ded agai nst  

at t empt i ng t o expl i cat e t he r el at i onshi p bet ween [ Model  Rul e 

3. 8( d) ]  .  .  .  and t he pr osecut or ' s const i t ut i onal  obl i gat i ons 

under  Br ady and i t s pr ogeny. "   See Ki r st en M.  Schi mpf f ,  Rul e 

3. 8,  The Jencks Act ,  and How t he ABA Cr eat ed a Conf l i c t  Bet ween 

Et hi cs and The Law on Pr osecut or i al  Di scl osur e,  61 Am.  U.  L.  

Rev.  1729,  1756 ( August ,  2012)  ( c i t i ng Mar gar et  Col gat e Love,  

The Revi sed ABA Model  Rul es of  Pr of essi onal  Conduct :  Summar y of  

t he Wor k of  Et hi cs 2000,  15 Geo.  J.  Legal  Et hi cs 441,  469 

( 2002) ) .    
                                                 

3 The pr oposal  t o r evi se Wi sconsi n' s Rul es of  Pr of essi onal  
Conduct  f or  At t or neys had i t s  or i gi ns i n t he Amer i can Bar  
Associ at i on' s ( ABA)  Commi ssi on on Eval uat i on of  t he Rul es of  
Pr of essi onal  Conduct ,  whi ch under t ook a compr ehensi ve st udy and 
eval uat i on of  t he ABA Model  Rul es of  Pr of ess i onal  Conduct ,  
commonl y r ef er r ed t o as " Et hi cs 2000. "  Subsequent l y,  most  
st at es,  i ncl udi ng Wi sconsi n,  under t ook a r evi ew of  t hei r  own 
r ul es of  pr of essi onal  conduct  t o det er mi ne whet her  s i mi l ar  
r evi s i ons shoul d be made.    

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001655&FindType=Y&SerialNum=0290664770
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001655&FindType=Y&SerialNum=0290664770
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001655&FindType=Y&SerialNum=0290664770
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¶30 I n 2009 t he ABA' s St andi ng Commi t t ee on Legal  Et hi cs 

and Pr of essi onal  Responsi bi l i t y  r ender ed For mal  Opi ni on 09- 454 

( her ei naf t er  " ABA Opi ni on" ) .   Thi s ABA Opi ni on,  i ssued af t er  we 

adopt ed SCR 20: 3. 8,  asser t s t hat  a pr osecut or ' s et hi cal  dut y  

under  Model  Rul e 3. 8( d)  i s br oader  i n scope t han t he 

const i t ut i onal  r equi r ement s under  Br ady.   ABA Comm.  on Legal  

Et hi cs & Pr of ' l  Responsi bi l i t y ,  For mal  Op.  09- 454 ( 2009)  at  1.   

The ABA Opi ni on cont ends t hat  t he et hi cal  obl i gat i on i mposed by 

Rul e 3. 8 i s mor e demandi ng t han const i t ut i onal  obl i gat i ons 

because i t  r equi r es di scl osur e of  evi dence or  i nf or mat i on 

f avor abl e t o t he def ense wi t hout  r egar d t o t he ant i c i pat ed 

i mpact  of  t he evi dence or  i nf or mat i on on a t r i al ' s  out come.    

¶31 As t o mat er i al i t y ,  t he ABA Opi ni on not es:  

A pr osecut or ' s const i t ut i onal  obl i gat i on ext ends onl y 
t o f avor abl e i nf or mat i on t hat  i s " mat er i al , "  i . e. ,  
evi dence and i nf or mat i on l i kel y t o l ead t o an 
acqui t t al .   .  .  .   Rul e 3. 8( d)  does not  i mpl i c i t l y  
i ncl ude t he mat er i al i t y  l i mi t at i on r ecogni zed i n t he 
const i t ut i onal  case l aw.   The r ul e r equi r es 
pr osecut or s t o di scl ose f avor abl e evi dence so t hat  t he 
def ense can deci de on i t s ut i l i t y .    

I d.  at  2 ( f oot not e omi t t ed) .   The ABA Opi ni on al so decl ar es t hat  

di scl osur e must  be made " as soon as r easonabl y pr act i cal "  once 

t he i nf or mat i on i s known t o t he pr osecut or .   I d.  at  6.  

¶32 The OLR ur ges us t o f ol l ow t hi s r easoni ng and t o 

expl i c i t l y  const r ue SCR 20: 3. 8( f ) ( 1)  t o i mpose et hi cal  

obl i gat i ons on pr osecut or s t hat  t r anscend t he r equi r ement s of  

Br ady.   The OLR not es t hat  t he Nor t h Dakot a Supr eme Cour t  has 
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adopt ed t hi s r easoni ng.   See Di sci pl i nar y Boar d v.  Fel and,  820 

N. W. 2d 672 ( N. D.  2012) .  

¶33 The ABA Opi ni on,  however ,  has not  been uni ver sal l y 

adopt ed;  i ndeed,  i t  has r ecei ved some poi nt ed cr i t i c i sm.   See,  

e. g. ,  Schi mpf f ,  supr a at  1767.   Some j ur i sdi ct i ons expl i c i t l y  

al i gn t hei r  et hi cs r ul es on pr osecut or i al  di scl osur e wi t h 

f eder al  const i t ut i onal  st andar ds.   See,  e. g. ,  D. C.  Rul es Pr of ' l  

Conduct  R.  3. 8 cmt .  1 ( 2012)  ( c l ar i f y i ng t hat  t hei r  compar abl e 

et hi cs r ul e " i s not  i nt ended ei t her  t o r est r i ct  or  t o expand t he 

obl i gat i ons of  pr osecut or s der i ved f r om t he Uni t ed St at es 

Const i t ut i on,  f eder al  or  Di st r i ct  of  Col umbi a st at ut es,  and 

cour t  r ul es of  pr ocedur e. " ) ;  see al so N. C.  Rul es Pr of ' l  Conduct  

3. 8( d)  ( 2012)  ( r equi r i ng t i mel y di scl osur e of  " al l  evi dence or  

i nf or mat i on r equi r ed t o be di scl osed by appl i cabl e l aw,  r ul es of  

pr ocedur e,  or  cour t  opi ni ons. " ) .  

¶34 Af t er  t he i ssuance of  t he ABA Opi ni on,  sever al  

j ur i sdi ct i ons r ender ed deci s i ons const r ui ng t hei r  equi val ent  of  

SCR 20: 3. 8( f )  consi st ent  wi t h t he r equi r ement s of  Br ady and i t s 

pr ogeny.   See,  e. g. ,  Di sci pl i nar y Counsel  v.  Kel l ogg- Mar t i n,  923 

N. E. 2d 125 ( Ohi o 2010) ;  see al so I n r e Jor dan,  913 So.  2d 775 

( La.  2005) ;  I n r e At t or ney C. ,  47 P. 3d 1167 ( Col o.  2002) .    

¶35 We do t he same her e.   Adopt i ng t he OLR' s 

i nt er pr et at i on woul d i mpose i nconsi st ent  di scl osur e obl i gat i ons 

on pr osecut or s.   I ndeed,  t he ABA Opi ni on descr i bes sever al  

hypot het i cal  scenar i os wher e a pr osecut or  coul d f ul l y  compl y 

wi t h t he const i t ut i onal  obl i gat i ons t he Cour t  has out l i ned under  
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Br ady,  but  st i l l  be i n v i ol at i on of  t he Model  Rul e. 4  Di spar at e 

st andar ds ar e l i kel y t o gener at e conf usi on and coul d t oo easi l y 

devol ve i nt o a t r ap f or  t he unwar y.  

¶36 Under  conf l i c t i ng st andar ds,  pr osecut or s woul d f ace 

uncer t ai nt y as t o how t o pr oceed and coul d f ace pr of essi onal  

di sci pl i ne f or  f ai l i ng t o di scl ose evi dence even when appl i cabl e 

const i t ut i onal  l aw does not  r equi r e di scl osur e of  t he same 

evi dence.   The pr act i cal  ef f ect ——di scl osi ng evi dence t o avoi d 

di sci pl i nar y sanct i ons——coul d ef f ect i vel y expand t he scope of  

di scover y cur r ent l y r equi r ed of  pr osecut or s i n cr i mi nal  cases.  

See,  e. g. ,  Kel l ogg- Mar t i n,  923 N. E. 2d at  130.   A br oader  

i nt er pr et at i on al so i nvi t es t he use of  t he et hi cs r ul e as a 

t act i cal  weapon i n l i t i gat i on,  cont r ar y t o our  s t at ed i nt ent  i n 

SCR Chapt er  20 ( Pr eambl e,  cmt .  20) .   What  bet t er  way t o 

i nt er f er e wi t h l aw enf or cement  ef f or t s t han t o t hr eat en a 

pr osecut or  wi t h a bar  compl ai nt ?  See,  e. g. ,  Br i ef  f or  Nat i onal  

Di st r i ct  At t or neys Associ at i on as Ami cus Cur i ae at  14,  Smi t h v.  

Cai n,  ___ U. S.  ___,  132 S.  Ct .  627 ( 2012)  ( No.  10- 8145) .   

Pr osecut or s shoul d not  be subj ect ed t o di sci pl i nar y pr oceedi ngs 

f or  compl yi ng wi t h l egal  di scl osur e obl i gat i ons.   We t hus 

const r ue t he et hi cal  mandat e of  SCR 20: 3. 8( f ) ( 1)  i n a manner  

                                                 
4 For  exampl e,  t he ABA Opi ni on decl ar es t hat  di sc l osur e must  

be made " as soon as r easonabl y pr act i cal "  once t he i nf or mat i on 
i s known t o t he pr osecut or .   Supr eme cour t  r ul e 20: 3. 8( f ) ( 1)  
r equi r es counsel  t o " make t i mel y di scl osur e, "  whi ch has been 
i nt er pr et ed t o mean t he di scl osur e must  be made wi t hi n a 
r easonabl e t i me bef or e t r i al .   St at e v.  Har r i s,  2004 WI  64,  272 
Wi s.  2d 80,  680 N. W. 2d 737.  
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consi st ent  wi t h t he scope of  di scl osur e r equi r ed by t he Uni t ed 

St at es Const i t ut i on,  f eder al  or  Wi sconsi n st at ut es,  and cour t  

r ul es of  pr ocedur e.  

¶37 We t ur n t o t he OLR' s al t er nat i ve c l ai m t hat  At t or ney 

Ri ek' s conduct  nonet hel ess v i ol at es SCR 20: 3. 8( f ) ( 1)  because t he 

i nf or mat i on at  i ssue her e was mat er i al .   The r ef er ee st at ed:  

By t he t i me t he [ Si mpson]  Not e was cr eat ed i n ear l y 
November  of  2008,  t he i nf or mat i on f ound i n t hi s  not e 
was cumul at i ve and i mmat er i al  as t he not e cont ai ned 
i nf or mat i on t hat  was al r eady i n possessi on of  t he 
def ense at  l east  as ear l y as Oct ober  15t h,  2008,  about  
5 mont hs pr i or  t o t r i al .   

The OLR obj ect s t o t hi s det er mi nat i on,  st at i ng:   

Fi r st ,  t he pl ai n l anguage of  t he et hi cal  r ul e does not  
cont ai n an except i on f or  cumul at i ve evi dence.   Second,  
i t  over l ooks an addi t i onal  pi ece of  i nf or mat i on at  
i ssue:  t hat  Si mpson had made a conf essi on t o t he 
Di st r i ct  At t or ney hi msel f .   I t  was t hi s pi ece of  
i nf or mat i on whi ch made Di st r i ct  At t or ney Ni eskes a 
pot ent i al  wi t ness i n t he cr i mi nal  case agai nst  Smi t h,  
and needed t o be di scl osed.   ( Emphasi s i n or i gi nal . )  

¶38 The OLR i s cor r ect  t hat  SCR 20: 3. 8( f ) ( 1)  does not  

cont ai n an expl i c i t  except i on f or  cumul at i ve evi dence.   However ,  

t he r ef er ee' s det er mi nat i on t hat  Si mpson' s st at ement  t o D. A.  

Ni eskes was cumul at i ve i s r el evant  t o assessi ng i t s mat er i al i t y .   

Si mpson r epeat ed hi s conf essi on t o at  l east  f i ve di f f er ent  

peopl e dur i ng t he cour se of  t he Smi t h cr i mi nal  pr oceedi ng.   The 

r ef er ee t hus det er mi ned t hat  t he st at ement  t o D. A.  Ni eskes was 

not  mat er i al  t o t he out come of  Smi t h' s pr oceedi ng.   We agr ee.    

¶39 Evi dence i s mat er i al  onl y i f  t her e i s a r easonabl e 

pr obabi l i t y  t hat ,  had t he ev i dence been di scl osed t o t he 

def ense,  t he r esul t  of  t he pr oceedi ng woul d have been di f f er ent .   
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Bagl ey,  473 U. S.  at  682.   A " r easonabl e pr obabi l i t y"  i s  a 

pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he out come.   

I d.   We have st at ed:    

[ Wi t h t hi s t est , ]  t he r evi ewi ng cour t  may consi der  
di r ect l y any adver se ef f ect  t hat  t he pr osecut or ' s 
f ai l ur e t o r espond mi ght  have had on t he pr epar at i on 
or  pr esent at i on of  t he def endant ' s case.   The 
r evi ewi ng cour t  shoul d assess t he possi bi l i t y  t hat  
such ef f ect  mi ght  have occur r ed i n l i ght  of  t he 
t ot al i t y of  t he c i r cumst ances and wi t h an awar eness of  
t he di f f i cul t y of  r econst r uct i ng i n a post - t r i al  
pr oceedi ng t he cour se t hat  t he def ense and t he t r i al  
woul d have t aken had t he def ense not  been mi sl ed by 
t he pr osecut or ' s i ncompl et e r esponse.    

St at e v.  Har r i s,  2004 WI  64,  ¶14,  272 Wi s.  2d 80,  680 N. W. 2d 737 

( quot i ng Bagl ey,  473 U. S.  at  683) .   

¶40 The OLR emphasi zes t he f act  t hat  t he conf essi on at  

i ssue was made t o a di st r i ct  at t or ney.   Under  t he f act s 

pr esent ed,  we deem t hi s a di st i nct i on wi t hout  a di f f er ence.   The 

def ense was al r eady wel l  awar e t hat  Si mpson cl ai med t he 

mar i j uana as hi s own.   Some f i ve mont hs pr evi ousl y,  i n Oct ober  

2008,  an ALJ had decl i ned t o r evoke Smi t h' s ext ended super vi s i on 

based i n l ar ge par t  on Si mpson' s conf essi on.   We per cei ve no 

mat er i al  s i gni f i cance i n t he f act  t hat  he i ncl uded a di st r i ct  

at t or ney among t he var i ous per sons t o whom he f r eel y admi t t ed 

owner shi p of  t he mar i j uana.  

¶41 Nor  do we per cei ve any adver se i mpact  on t he def ense.   

The OLR al so of f er s a r at her  t or t ur ed scenar i o i n whi ch i t  

posi t s t hat  i f  At t or ney Ri ek had f ai l ed t o di scl ose t o t he 

def ense t he f act  of  Si mpson' s conf essi on t o D. A.  Ni eskes t her e 

mi ght  have been an adver se r esul t  f or  Smi t h i f  Si mpson or  ot her  
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def ense wi t nesses t o whom Si mpson conf essed f ai l ed t o appear  f or  

t r i al .   The r eal i t y,  however ,  i s  t hat  bef or e t r i al ,  At t or ney 

Ri ek di d di scl ose t o t he def ense t he Si mpson Not e and conf essi on 

t o D. A.  Ni eskes.   Si mpson di d appear  at  t r i al ,  wher eupon 

At t or ney Ri ek di r ect ed her  i nvest i gat or  t o quest i on hi m.   Upon 

r ecei v i ng conf i r mat i on t hat  Si mpson st i l l  accept ed 

r esponsi bi l i t y  f or  t he mar i j uana,  At t or ney Ri ek moved f or  

di smi ssal  of  t he char ges agai nst  Smi t h.   On t hese f act s,  t her e 

i s no evi dence of  r ecor d t hat  Smi t h was adver sel y af f ect ed by 

any ar guabl e del ay i n di scl osi ng one of  sever al  subst ant i vel y 

i dent i cal  conf essi ons t o t he def ense f our  days i n advance of  

t r i al .   We t her ef or e accept  t he r ef er ee' s concl usi on t hat  

At t or ney Ri ek di d not  v i ol at e SCR 20: 3. 8( f ) ( 1) .  

¶42 The OLR al so accuses At t or ney Ri ek of  v i ol at i ng a r ul e 

of  cr i mi nal  pr ocedur e t hat  i mposes di scl osur e obl i gat i ons on 

pr osecut or s.   Wi sconsi n St at .  § 971. 23( 1) ( h)  i s ent i t l ed,  " What  

A Di st r i ct  At t or ney Must  Di scl ose To A Def endant "  and pr ovi des:    

 Upon demand,  t he di st r i ct  at t or ney shal l ,  wi t hi n 
a r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e:  

 .  .  .   

 ( h)  Any excul pat or y evi dence.    

I t  i s  pr of essi onal  mi sconduct  f or  a l awyer  t o v i ol at e a st at ut e 

r egul at i ng t he conduct  of  l awyer s.   SCR 20: 8. 4( f ) .      
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¶43 Wi sconsi n St at .  § 971. 23( 1) ( h)  r equi r es pr osecut or s t o 

di scl ose i nf or mat i on wi t hi n t he St at e' s possessi on " wi t hi n a 

r easonabl e t i me bef or e t r i al . "   Thi s i s def i ned t o mean t hat  a 

pr osecut or  must  di scl ose excul pat or y evi dence " wi t hi n a 

suf f i c i ent  t i me f or  i t s ef f ect i ve use. "   See Har r i s,  272 

Wi s.  2d 80,  ¶37.   The quest i on i s not  whet her  i t  woul d have been 

pr udent  or  pr ef er abl e f or  At t or ney Ri ek t o have di scl osed t he 

st at ement  t o D. A.  Ni eskes sooner .   The quest i on i s whet her  she 

vi ol at ed t he st at ut e by di scl osi ng t he i nf or mat i on t o t he 

def ense f our  days bef or e a t r i al  t hat  never  occur r ed.  

¶44 The r ecor d i s devoi d of  evi dence t hat  At t or ney Ri ek' s 

al l eged del ay i n pr oduci ng t he Si mpson Not e and di scl osi ng t he 

f act  of  Si mpson' s di scussi on wi t h D. A.  Ni eskes was i nt ent i onal  

or  done f or  any st r at egi c pur pose.   Mi ndf ul  of  t he vol umi nous 

casel oads managed by most  pr osecut or s,  we ar e unwi l l i ng t o r ul e 

t hat  At t or ney Ri ek' s di scl osur e of  essent i al l y  dupl i cat i ve 

i nf or mat i on f our  days i n advance of  an appar ent l y r out i ne 

mar i j uana possessi on case r an af oul  of  her  et hi cal  and 

pr ocedur al  obl i gat i ons as a pr osecut or .    

¶45 We not e,  mor eover ,  t hat  even wher e a pr osecut or  does 

f ai l  t o di scl ose excul pat or y evi dence i n v i ol at i on of  Br ady,  a 

s i ngl e i nadver t ent  f ai l ur e does not  necessar i l y  const i t ut e an 

et hi cal  v i ol at i on.   Negl i gence and et hi cal  mi sconduct  ar e not  

necessar i l y  synonymous.   Most  cour t s and of f i c i al  ABA pol i cy 

agr ee t hat  a s i ngl e i nst ance of  " or di nar y negl i gence"  may 

t r i gger  ot her  adver se consequences and possi bl e sanct i ons but  

does not  usual l y const i t ut e a di sci pl i nar y v i ol at i on war r ant i ng 
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publ i c di sci pl i ne.   See,  e. g. ,  I n r e Conduct  of  Gygi ,  541 P. 2d 

1392,  1396 ( Or .  1975)  ( st at i ng " we ar e not  pr epar ed t o hol d t hat  

i sol at ed i nst ances of  or di nar y negl i gence ar e al one suf f i c i ent  

t o war r ant  di sci pl i nar y act i on. " ) ;  At t or ney Gr i evance Comm' n of  

Mar yl and v.  Kemp,  641 A. 2d 510,  518 ( 1994)  ( " Whi l e we do not  

condone,  and cer t ai nl y do not  encour age,  at t or ney negl i gence or  

car el essness i n t he handl i ng of  c l i ent  af f ai r s,  nei t her  do we 

r out i nel y t r eat  negl i gence or  car el essness as a v i ol at i on of  t he 

Rul es of  Pr of essi onal  Conduct . " ) .   Pr osecut or s shoul d cer t ai nl y  

be mi ndf ul  of  t hei r  di scl osur e obl i gat i ons,  but  t he possi bi l i t y  

of  a gr i evance pr oceedi ng shoul d not  per meat e ever y di scover y 

di sput e i n cr i mi nal  cases.   See At t or ney C. ,  47 P. 3d at  1173- 74.  

¶46 We accept  t he r ef er ee' s concl usi on t hat  At t or ney 

Ri ek' s conduct  di d not  v i ol at e SCR 20: 3. 8( f ) ( 1)  or  Wi s.  St at .  

§ 971. 23( 1) ( h) ,  made act i onabl e v i a SCR 20: 8. 4( f ) ,  and we 

di smi ss t he compl ai nt .  

¶47 I T I S ORDERED t hat  t he di sci pl i nar y compl ai nt  f i l ed 

agai nst  At t or ney Shar on A.  Ri ek i s di smi ssed.   No cost s.  
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