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ATTORNEY di sci plinary proceedi ng. Conpl ai nt di sm ssed.

11 PER CURI AM The Ofice of Lawer Regulation (OLR)
appeals a referee's decision recormmending the court dismss a
disciplinary conplaint alleging that Attorney Sharon A Riek
violated SCR 20:3.8(f)(1) and Ws. Stat. 8§ 971.23(1)(h) (2007-
08),! nmade actionable via SCR 20:8.4(f). W agree with the
referee's conclusion that Attorney R ek did not violate the

af orenenti oned rules. Accordingly, the conplaint is dismssed.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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12 Attorney R ek is an assistant district attorney in
Raci ne County. She was licensed to practice law in Wsconsin in
1986. In 1999 Attorney Riek accepted a consensual private
reprimand for failing to correct a false statenent nade to a
court by her wtness. Private Reprimand, No. 1999-25.

13 This disciplinary matter stens from Attorney R ek's
allegedly belated disclosure of <certain information obtained
during the prosecution of Tyrone Smith (Smth).

14 On August 18, 2008, Smth was arrested for possession
of marijuana discovered in his vehicle during a traffic stop
At the tinme, Smth was on extended supervision for possession
with intent to deliver cocaine. | sai ah Si npson (Sinpson) was a
passenger in the vehicle during the stop.

15 On August 19, 2008, the Racine County district
attorney's office charged Smth wth possession of marijuana as
a repeat offender. Attorney R ek was assigned to prosecute
Smth's case. Smth's supervising agent, Agent Leah Zeni, began
proceedings to revoke Smth's extended supervision. At t or ney
Mark Lukoff was appointed to represent Smith in both the
revocation proceeding and the marijuana possessi on case.

16 On August 22, 2008, Sinpson, the passenger in the
vehicle, infornmed Agent Zeni that the marijuana found in the
vehicle belonged to him not to Smth. Agent Zeni told Sinpson
to report this information to the Racine County district
attorney's office and advised Attorney Lukoff of Sinpson's

conf essi on.
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17 Meanwhil e, on Septenber 4, 2008, the circuit court
held a prelimnary hearing in Smth's marijuana possessi on case.
After that hearing, Smth's attorney filed a demand for
di scovery and inspection with the court and served it wupon
Attorney Riek. The discovery demand included a routine demand
that the State "[d]isclose to defendant any excul patory
evidence." See Ws. Stat. § 971.23(1)(h).

18 Attorney Lukoff received a copy of Sinpson' s statenent
to Agent Zeni before Smth's revocation proceedi ng. At Smth's
revocation hearing on October 15, 2008, Agent Zeni entered
Sinpson's confession into evidence. Smth based his defense at
the revocation hearing on Sinpson's confession.

19 On CQOctober 27, 2008, the admnistrative |aw judge
(ALJ) declined to revoke Smth's extended supervision, stating,
"Based on M. Sinpson's statenent, | find insufficient credible
evidence to attribute the marijuana to M. Smth."

710 Agent Zeni appealed the ALJ's decision, stating, inter

alia:

[Ajfter providing his statement, [Isaiah] Sinpson was
instructed by this agent to go to the Racine District
Attorney's office and provide a signed affidavit
admtting the marijuana in the vehicle was his. At
the time of the Final Revocation hearing, M. Sinpson
failed to go to the Racine District Attorney's
of fice .

The Division of Hearing and Appeal s sustained the ALJ's decision
on Novenber 13, 2008, noting that "[i]t is also clear that
Smith's friend, [lsaiah] Sinpson, brought the marijuana into

Smth's car."”



No. 2011AP1049-D

11 In early Novenber 2008, Sinpson did go to the Racine
County district attorney's Ofice where he net with District
Attorney Mchael E. N eskes (D.A N eskes) and inforned D. A
Ni eskes that the marijuana found in Smth's vehicle belonged to
him not to Smth. As a result of that Novenber neeting, D. A
Ni eskes wote a note (the Sinpson Note) that stated, "[Isaiah]
Si npson 1010 Park Ave 637-9029 states that the dope is his not
Tyrone [Smth's]."

12 The Sinpson Note was not a sworn statenent. It was
unsi gned and undat ed. Later that norning, D.A N eskes told
Attorney Riek about his neeting wth Sinpson and gave her the
Sinpson Note. Attorney R ek recalls being advised of Sinpson's
statenment to D. A N eskes but she does not recall receiving the
Si npson Not e.

13 On Novenber 7, 2008, Attorney R ek asked the Racine
County sheriff's departnment to investigate Sinpson's statenent
that the marijuana belonged to him The Racine County sheriff's
departnent had difficulty contacting Sinpson.

114 Meanwhile, Attorney Lukoff's own investigator was also
trying to contact Sinpson. In January 2009 Attorney Lukoff's
i nvestigator spoke with Sinpson. Sinpson told Attorney Lukoff's
i nvestigator that the marijuana was his, not Smth's.

15 On February 5, 2009, Attorney Lukoff sent Attorney
Riek a wtness list that included Sinpson. Attorney Lukoff
enclosed Sinpson's witten statenent to Agent Zeni and the
defense investigator's summary of the January neeting wth

Si npson.
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116 On March 26, 2009, Attorney Lukoff personally net with
Sinpson in preparation for Smth's trial. During this neeting,
Attorney Lukoff learned, for the first tinme, that Sinpson had
met with D. A N eskes. Attorney Lukoff pronptly sent a letter
to Attorney Riek, by facsimle, asking for a copy of any
i nformati on Sinpson provided to D. A N eskes.

117 The next day, March 27, 2009, now four days before
Smth's trial, Attorney R ek sent Attorney Lukoff a copy of the
Si npson Not e. Her cover letter included the statenent that,
"[al]s | indicated to you earlier today, based upon this note, |
sent a request to the Racine County Sheriff's Departnent to have
them follow up on this information and Isaiah Sinpson declined
to cooperate and provide a statenent."” Attorney R ek later told
the OLR that she found the Sinpson Note anong unrel ated papers
on her desk on or about March 26, 2009.

118 Smith's trial was scheduled to commence on March 31,
2009. When Sinpson arrived for the trial that day, Attorney
Riek directed a law enforcement officer to interview him
Sinpson again admtted the marijuana was his, not Smth's.

19 Attorney R ek then noved to dismss Smth's case. The
crimnal charges against Smth were dismssed on March 31, 2009,
prior to the commencenent of trial.

120 On May 9, 2011, the OLR filed a disciplinary conplaint
against Attorney R ek alleging that by failing to pronptly
provide the defense with excul patory information concerning a
third party's adm ssion of possessing nmarijuana that Smth was
charged with possessing, Attorney R ek violated SCR 20:3.8(f) (1)

5
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and Ws. Stat. 8§ 971.23(1)(h), enforceable via SCR 20:8.4(f).
The OLR sought a public reprimand and inposition of costs.

21 Referee Mchael Dubis was appointed and discovery
ensued. Both parties noved for sunmary | udgnent.

122 On August 6, 2012, Referee Dubis issued a report
recomendi ng summary judgnent in favor of Attorney Riek. The
referee found that the exculpatory information at issue was
already in possession of the defense at l|east as early as
Cctober 15, 2008, the date of Smth's revocation hearing, sone
five nonths prior to trial. Not ably, the referee determ ned
that a prosecutor's ethical duty wunder SCR 20:3.8(f) 1is
consistent with the constitutional requirenents inposed pursuant

to Brady v. Maryland, 373 U S. 83 (1963). The referee stated

that SCR 20:3.8 "nust include Brady's materiality standard. To
hold otherwise would be to require disclosure of favorable
evidence without regard to that evidence's significance and no
matter how many tinmes the defense has already heard/received the
sanme." The referee concluded that Attorney Riek did not violate
either SCR 20:3.8(f)(1) or Ws. Stat. § 971.23(1)(h) and
recommended this court dismss the disciplinary conplaint.

123 The OLR appeals. The OLR maintains that Attorney Riek
violated two separate |egal standards, SCR 20:3.8(f)(1) and Ws.
Stat. § 971.23(1)(h). The OLR challenges, on appeal, the
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referee's interpretation of SCR 20:3.8(f)(1). Oral argunent was
conduct ed on February 26, 2013.°2
124 W will affirm a referee's findings of fact wunless

they are clearly erroneous. In re Disciplinary Proceedings

Agai nst Ei senberg, 2004 W 14, 95, 269 Ws. 2d 43, 675 N W2d

747. W review a referee's conclusions of |aw de novo. |d.

125 W first consider whether Attorney R ek violated
SCR 20:3.8(f)(1). This inquiry requires us to consider the
nature and scope of prosecutors' disclosure obligations under
both constitutional and ethical standards.

126 Federal court decisions and decisions of this court
establish constitutional mninmuns related to a prosecutor's pre-
trial disclosure obligations. In Brady the U S. Suprene Court
held "that the suppression by the prosecution of evidence
favorable to an accused . . . violates due process where the
evidence is material either to quilt or to punishnent,
irrespective of the good faith or bad faith of the prosecution.”
373 U.S. at 87. Subsequent decisions clarify that evidence is
"material . . . if there is a reasonable probability that, had

the evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Bagl ey,

473 U.S. 667, 682 (1985). Thus, sinmply "showng that the

prosecution knew of an item of favorable evidence unknown to the

2 Afiter oral argunent the Wsconsin District Attorneys
Association filed a notion seeking permssion to file an am cus
brief supporting Attorney Riek. The OLR opposed the notion
because it was untinely. By order dated March 12, 2013, this
court denied the notion.
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defense does not amount to a Brady violation, wthout nore."

Kyles v. Wiitley, 514 U S 419, 437 (1995); see also Bagley, 473

US at 675 n.7 ("[A rule that the prosecutor commts error by
any failure to disclose evidence favorable to the accused, no
matter how insignificant, would inpose an inpossible burden on
the prosecutor and would undermne the interest in the finality
of judgnents.").

127 Attorney Ri ek IS accused of vi ol ating

SCR 20:3.8(f)(1), an ethics rule, which provides:

A prosecutor, other than a nunicipal prosecutor
in a crimnal case or a proceeding that could result
in the deprivation of |iberty shall:

(1) make tinely disclosure to the defense of all
evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mtigates
the offense, and, in connection wth sentencing,
disclose to the defense and to the tribunal al
unprivileged mtigating information known to the
prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the
tribunal; . . . .

The parties agree that because SCR 20:3.8(f)(1) includes
evi dence and information, disclosure under SCR 20:3.8(f)(1) does
not depend on the adm ssibility of the excul patory information.
28 The OLR contends that a prosecutor's ethical duty of
di scl osure under SCR 20:3.8(f)(1) is broader than the
constitutional requirenents identified in Brady. The OLR
contends SCR 20:3.8(f)(1) requires disclosure of favorable
evidence or information without regard to its "materiality"” or
to whether the State had exclusive possession or control of the

evi dence or infornmation.
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129 W reject the OLR s proffered interpretation of

SCR 20:3.8(f)(1). This court adopted the current version of
SCR 20:3.8(f) in 2006 as part of a conprehensive review of the
W sconsin Rul es of Professional Conduct for Attorneys. See Sup

. Oder No. 04-07, 2007 W 4 (issued Jan. 5, 2007, eff.
July 1, 2007).°® W discussed proposed changes to SCR 20: 3.8 at
several public hearings and open conferences prior to our 2006
rul es revision. The ABA adopted nunerous changes to the Model
Rules as a result of Ethics 2000; however, it made no
substantive changes to the text of the Mdel Rule inplicated
here, Model Rule 3.8(d), that correlates with our SCR 20:3.8(f).
| ndeed, during Ethics 2000 the ABA expressly "decided against
attenpting to explicate the relationship between [Mdel Rule
3.8(d)] . . . and the prosecutor's constitutional obligations
under Brady and its progeny." See Kirsten M Schinpff, Rule
3.8, The Jencks Act, and How the ABA Created a Conflict Between

Et hics and The Law on Prosecutorial Disclosure, 61 Am U L.

Rev. 1729, 1756 (August, 2012) (citing Margaret Colgate Love,

The Revised ABA Mddel Rules of Professional Conduct: Sunmary of

the Wrk of Ethics 2000, 15 CGeo. J. Legal Ethics 441, 469
(2002)).

3 The proposal to revise Wsconsin's Rules of Professiona
Conduct for Attorneys had its origins in the Anerican Bar
Association's (ABA) Conmi ssion on Evaluation of the Rules of
Prof essi onal Conduct, which undertook a conprehensive study and
evaluation of the ABA Mdel Rules of Professional Conduct,
coomonly referred to as "Ethics 2000." Subsequently, nost
states, including Wsconsin, undertook a review of their own
rules of professional conduct to determne whether simlar
revi sions should be made.
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130 In 2009 the ABA's Standing Conmttee on Legal Ethics
and Professional Responsibility rendered Formal Opinion 09-454
(hereinafter "ABA Opinion"). This ABA Opinion, issued after we
adopted SCR 20:3.8, asserts that a prosecutor's ethical duty
under  Model Rule 3.8(d) is broader in scope than the
constitutional requirements under Brady. ABA Comm on Legal
Ethics & Prof'l Responsibility, Formal Op. 09-454 (2009) at 1.
The ABA Opinion contends that the ethical obligation inposed by
Rule 3.8 is nore demanding than constitutional obligations
because it requires disclosure of evidence or information
favorable to the defense wthout regard to the anticipated
i npact of the evidence or information on a trial's outcone.

131 As to materiality, the ABA Opinion notes:

A prosecutor's constitutional obligation extends only

to favorable information that is "material,"” i.e.,
evidence and information Ilikely to lead to an
acquittal . Coe Rule 3.8(d) does not inplicitly
include the materiality limtation recognized in the
constitutional case | aw. The rul e requires

prosecutors to disclose favorable evidence so that the
defense can decide on its utility.

Id. at 2 (footnote omtted). The ABA Opinion al so declares that
di scl osure nust be nmade "as soon as reasonably practical” once
the information is known to the prosecutor. I|d. at 6.

132 The OLR wurges us to follow this reasoning and to
explicitly construe SCR 20:3.8(f)(1) to inpose ethical
obligations on prosecutors that transcend the requirenments of

Br ady. The OLR notes that the North Dakota Suprenme Court has

10
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adopted this reasoning. See Disciplinary Board v. Feland, 820

N.W2d 672 (N.D. 2012).

133 The ABA Opinion, however, has not been universally
adopted; indeed, it has received sone pointed criticism See,
e.g., Schinpff, supra at 1767. Sonme jurisdictions explicitly
align their ethics rules on prosecutorial disclosure wth
federal constitutional standards. See, e.g., D.C. Rules Prof’
Conduct R 3.8 cnt. 1 (2012) (clarifying that their conparable
ethics rule "is not intended either to restrict or to expand the
obligations of prosecutors derived from the United States
Constitution, federal or District of Colunbia statutes, and
court rules of procedure."); see also NNC Rules Prof'l Conduct
3.8(d) (2012) (requiring tinely disclosure of "all evidence or
information required to be disclosed by applicable Iaw, rules of
procedure, or court opinions.").

134 After the issuance of the ABA Opinion, severa
jurisdictions rendered decisions construing their equivalent of
SCR 20:3.8(f) consistent with the requirenents of Brady and its

progeny. See, e.g., Disciplinary Counsel v. Kellogg-Mrtin, 923

N.E. 2d 125 (Chio 2010); see also In re Jordan, 913 So. 2d 775

(La. 2005); Inre Attorney C., 47 P.3d 1167 (Col 0. 2002).

135 W do the sanme  here. Adopting the OLR s
interpretation would inpose inconsistent disclosure obligations
on prosecutors. I ndeed, the ABA Opinion describes several
hypot hetical scenarios where a prosecutor could fully conply

with the constitutional obligations the Court has outlined under

11
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Brady, but still be in violation of the Mdel Rule.* Disparate
standards are likely to generate confusion and could too easily
devolve into a trap for the unwary.

136 Under conflicting standards, prosecutors would face
uncertainty as to how to proceed and could face professional
discipline for failing to disclose evidence even when applicable
constitutional law does not require disclosure of the sane
evi dence. The practical effect—d+disclosing evidence to avoid
disciplinary sanctions—eould effectively expand the scope of
di scovery currently required of prosecutors in crimnal cases.

See, e.qg., Kellogg-Martin, 923 NE 2d at 130. A broader

interpretation also invites the use of the ethics rule as a
tactical weapon in litigation, contrary to our stated intent in
SCR Chapter 20 (Preanble, cnt. 20). VWhat better way to
interfere with law enforcenent efforts than to threaten a
prosecutor with a bar conplaint? See, e.qg., Brief for National
District Attorneys Association as Amcus Curiae at 14, Smth v.
Cain, ___ US __, 132 S CO. 627 (2012) (No. 10-8145).
Prosecutors should not be subjected to disciplinary proceedi ngs
for conplying with Ilegal disclosure obligations. We thus

construe the ethical mndate of SCR 20:3.8(f)(1) in a manner

4 For exanple, the ABA Opinion declares that disclosure nust
be made "as soon as reasonably practical"” once the information
is known to the prosecutor. Suprenme court rule 20:3.8(f)(1)
requires counsel to "make tinely disclosure,” which has been
interpreted to nean the disclosure nust be nmade wthin a
reasonable time before trial. State v. Harris, 2004 W 64, 272
Ws. 2d 80, 680 N.W2d 737.

12
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consistent with the scope of disclosure required by the United
States Constitution, federal or Wsconsin statutes, and court
rul es of procedure.

137 We turn to the OLR s alternative claim that Attorney
Ri ek' s conduct nonethel ess violates SCR 20:3.8(f)(1) because the

information at issue here was material. The referee stated:

By the tine the [Sinpson] Note was created in early
Novenmber of 2008, the information found in this note
was cumulative and immterial as the note contained
information that was already in possession of the
defense at |east as early as Cctober 15th, 2008, about
5 nonths prior to trial.

The OLR objects to this determ nation, stating:

First, the plain |anguage of the ethical rule does not
contain an exception for cunul ative evidence. Second,
it overlooks an additional piece of information at
issue: that Sinpson had made a confession to the
District Attorney hinself. It was this piece of
information which made District Attorney N eskes a
potential witness in the crimnal case against Smth,
and needed to be disclosed. (Enphasis in original.)

138 The OLR is correct that SCR 20:3.8(f)(1l) does not

contain an explicit exception for cunul ative evidence. However,
the referee's determnation that Sinpson's statement to D A
Ni eskes was cunulative is relevant to assessing its materiality.
Sinpson repeated his confession to at least five different
peopl e during the course of the Smth crimnal proceeding. The
referee thus determned that the statenent to D.A N eskes was
not material to the outcone of Smth's proceeding. W agree.

139 Evidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the

defense, the result of the proceeding would have been different.

13
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Bagley, 473 U S at 682. A "reasonable probability" is a
probability sufficient to undermne confidence in the outcone.

Id. W have stated:

[Wth this test,] the reviewng court my consider
directly any adverse effect that the prosecutor's
failure to respond mght have had on the preparation

or presentation of the defendant's case. The
reviewing court should assess the possibility that
such effect mght have occurred in light of the

totality of the circunstances and wth an awareness of
the difficulty of reconstructing in a post-trial
proceeding the course that the defense and the tria
woul d have taken had the defense not been msled by
the prosecutor's inconplete response.

State v. Harris, 2004 W 64, 114, 272 Ws. 2d 80, 680 N W2d 737

(quoting Bagley, 473 U.S. at 683).

40 The OLR enphasizes the fact that the confession at
issue was made to a district attorney. Under the facts
presented, we deemthis a distinction without a difference. The
defense was already well aware that Sinpson clained the
marijuana as his own. Sonme five nonths previously, in Cctober
2008, an ALJ had declined to revoke Smth's extended supervision
based in large part on Sinpson's confession. We perceive no
material significance in the fact that he included a district
attorney anong the various persons to whom he freely admtted
ownership of the marijuana.

41 Nor do we perceive any adverse inpact on the defense.
The OLR also offers a rather tortured scenario in which it
posits that if Attorney Riek had failed to disclose to the
defense the fact of Sinpson's confession to D.A N eskes there

m ght have been an adverse result for Smth if Sinpson or other

14
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def ense wi tnesses to whom Si npson confessed failed to appear for
trial. The reality, however, is that before trial, Attorney
Ri ek did disclose to the defense the Sinpson Note and confession
to D.A N eskes. Sinpson did appear at trial, whereupon
Attorney Riek directed her investigator to question him Upon
recei vi ng confirmation t hat Si npson still accept ed
responsibility for the marijuana, Attorney R ek noved for
di sm ssal of the charges against Smth. On these facts, there
is no evidence of record that Smth was adversely affected by
any arguable delay in disclosing one of several substantively
identical confessions to the defense four days in advance of
trial. W therefore accept the referee's conclusion that
Attorney Riek did not violate SCR 20:3.8(f)(1).

142 The OLR al so accuses Attorney R ek of violating a rule
of crimnal procedure that inposes disclosure obligations on
prosecutors. Wsconsin Stat. 8§ 971.23(1)(h) is entitled, "What

A District Attorney Miust Disclose To A Defendant" and provides:

Upon demand, the district attorney shall, wthin
a reasonable time before trial, disclose to the
defendant or his or her attorney and permt the
defendant or his or her attorney to inspect and copy
or photograph all of the following materials and
information, if it is within the possession, custody
or control of the state:

(h) Any excul patory evidence.
It is professional msconduct for a lawer to violate a statute

regul ati ng the conduct of |awers. SCR 20:8.4(f).

15
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143 Wsconsin Stat. 8§ 971.23(1)(h) requires prosecutors to
disclose information within the State's possession "within a
reasonable tine before trial." This is defined to nean that a
pr osecut or nmust di scl ose excul patory evidence "within a

sufficient time for its effective use. See Harri s, 272

Ws. 2d 80, f37. The question is not whether it would have been
prudent or preferable for Attorney R ek to have disclosed the
statenent to D. A N eskes sooner. The question is whether she
violated the statute by disclosing the information to the
def ense four days before a trial that never occurred.

44 The record is devoid of evidence that Attorney R ek's
all eged delay in producing the Sinpson Note and disclosing the
fact of Sinpson's discussion with D.A N eskes was intentiona
or done for any strategic purpose. M ndful of the volum nous
casel oads managed by nobst prosecutors, we are unwilling to rule
that Attorney R ek's disclosure of essentially duplicative
information four days in advance of an apparently routine
marijuana possession case ran afoul of her ethical and
procedural obligations as a prosecutor.

145 We note, noreover, that even where a prosecutor does
fail to disclose excul patory evidence in violation of Brady, a
single inadvertent failure does not necessarily constitute an
et hical violation. Negl i gence and ethical m sconduct are not
necessarily synonynous. Most courts and official ABA policy
agree that a single instance of "ordinary negligence" may
trigger other adverse consequences and possible sanctions but
does not wusually constitute a disciplinary violation warranting

16
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public discipline. See, e.qg., In re Conduct of Gygi, 541 P.2d

1392, 1396 (Or. 1975) (stating "we are not prepared to hold that
i solated instances of ordinary negligence are alone sufficient

to warrant disciplinary action."); Attorney Gievance Conm n of

Maryl and v. Kenp, 641 A 2d 510, 518 (1994) ("While we do not

condone, and certainly do not encourage, attorney negligence or
carelessness in the handling of client affairs, neither do we
routinely treat negligence or carelessness as a violation of the
Rul es of Professional Conduct."). Prosecutors should certainly
be m ndful of their disclosure obligations, but the possibility
of a grievance proceeding should not perneate every discovery

di spute in crimnal cases. See Attorney C, 47 P.3d at 1173-74.

146 We accept the referee's conclusion that Attorney
Ri ek's conduct did not violate SCR 20:3.8(f)(1) or Ws. Stat.
8§ 971.23(1)(h), made actionable via SCR 20:8.4(f), and we
di sm ss the conpl aint.

147 1T IS ORDERED that the disciplinary conplaint filed

agai nst Attorney Sharon A. Riek is dismssed. No costs.

17
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