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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

Wi nnebago Count y Ci r cui t  Cour t ' s2 gr ant  of  summar y j udgment  i n 
                                                 

1 Shower s Appr ai sal s,  LLC v.  Musson Br os. ,  I nc. ,  2012 WI  App 
80,  343 Wi s.  2d 623,  819 N. W. 2d 316.  

2 The Honor abl e Bar bar a H.  Key pr esi ded.  
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f avor  of  Musson Br os. ,  I nc.  ( Musson) .   Thi s case ar i ses f r om 

f l ood damage t o Mar k Shower s'  pr oper t y i n t he Ci t y of  Oshkosh,  

wher e Musson was conduct i ng sewer  r emoval  and i nst al l at i on as a 

cont r act or  f or  t he Wi sconsi n Depar t ment  of  Tr anspor t at i on ( DOT) .   

I n gr ant i ng and af f i r mi ng summar y j udgment ,  t he c i r cui t  cour t  

and cour t  of  appeal s concl uded t hat  Musson was a gover nment al  

cont r act or  ent i t l ed t o i mmuni t y under  Wi s.  St at .  § 893. 80( 4)  

( 2011–12) , 3 based on t he cour t  of  appeal s '  deci s i on i n Est at e of  

Lyons v.  CNA I nsur ance Cos. ,  207 Wi s.  2d 446,  558 N. W. 2d 658 

( Ct .  App.  1996) .  

¶2 We concl ude t hat  wher e a t hi r d par t y ' s c l ai m agai nst  a 

gover nment al  cont r act or 4 i s  based on t he al l egat i on t hat  t he 

cont r act or  negl i gent l y per f or med i t s wor k under  a cont r act  wi t h 

a gover nment al  ent i t y,  t he gover nment al  cont r act or  must  pr ove 

bot h t hat  t he cont r act or  meet s t he def i ni t i on of  " agent "  under  

Wi s.  St at .  § 893. 80( 4) ,  as set  f or t h i n Lyons,  and t hat  t he 

cont r act or ' s act  i s  one f or  whi ch i mmuni t y i s avai l abl e under  

§ 893. 80( 4) .   Speci f i cal l y,  we concl ude t hat  f or  a cont r act or  t o 

come wi t hi n § 893. 80( 4) ' s shi el d of  i mmuni t y,  t he cont r act or  

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011–12 ver si on unl ess ot her wi se i ndi cat ed.  

4 The cour t  of  appeal s i n Est at e of  Lyons v.  CNA I nsur ance 
Cos. ,  207 Wi s.  2d 446,  457,  558 N. W. 2d 658 ( Ct .  App.  1996) ,  used 
t he t er m " gover nment al  cont r act or "  t o r ef er  t o t hose i ndependent  
pr i vat e cont r act or s t hat  i t  concl uded may be ent i t l ed t o 
i mmuni t y under  Wi s.  St at .  § 893. 80( 4) ,  based on t he nat ur e of  
t hei r  cont r act ual  r el at i onshi ps wi t h gover nment al  ent i t i es.   We 
cont i nue t hi s usage,  but  emphasi ze t hat  t he cont r act or s i nvol ved 
ar e pr i vat e ent i t i es whose af f i l i at i on wi t h t he gover nment  i s 
t hr ough a cont r act ual  r el at i onshi p f or  a par t i cul ar  pr oj ect .  
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must  pr ove i t  was act i ng as t he gover nment al  ent i t y ' s agent  i n 

accor dance wi t h r easonabl y pr eci se speci f i cat i ons,  as set  f or t h 

i n Lyons.   I n t hi s case,  Musson has not  shown t hat  i t  was act i ng 

as a gover nment al  ent i t y ' s agent  f or  pur poses of  t he al l eged 

i nj ur y- causi ng conduct  because Musson was not  act i ng pur suant  t o 

" r easonabl y pr eci se speci f i cat i ons. "  

¶3 Mor eover ,  pur suant  t o t he pl ai n l anguage of  Wi s.  St at .  

§ 893. 80( 4) ,  we al so concl ude t hat  a gover nment al  cont r act or  

seeki ng t o asser t  t he def ense of  i mmuni t y shoul d c l ear l y al l ege 

i n t he pl eadi ngs why t he i nj ur y- causi ng conduct  comes wi t hi n a 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i on as set  out  i n § 893. 80( 4) .   I n t he cont ext  of  t hi s 

case,  a gover nment al  cont r act or  woul d be r equi r ed t o asser t  t hat  

i t  was i mpl ement i ng a deci s i on of  a gover nment al  ent i t y t hat  was 

made wi t hi n t he scope of  t he gover nment al  ent i t y ' s l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons. 5  

Adher ence t o t hese st at ut or y r equi r ement s f or  i mmuni t y under  

§ 893. 80( 4)  wi l l  avoi d ext endi ng bl anket  i mmuni t y f or  c l ai ms of  

negl i gent l y per f or med wor k agai nst  gover nment al  cont r act or s when 

t he sol e basi s f or  i mmuni t y i s t hat  t he wor k was per f or med 

                                                 
5 I n ot her  cases we have used t he t er m " di scr et i onar y"  t o 

r ef er  t o t hose act s t hat  ar e wi t hi n Wi s.  St at .  § 893. 80( 4) ' s 
" l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  
f unct i ons. "   See,  e. g. ,  Li f er  v.  Raymond,  80 Wi s.  2d 503,  511–
12,  259 N. W. 2d 537 ( 1977)  ( c i t i ng § 893. 80( 4) ' s pr edecessor ,  
Wi s.  St at .  § 895. 43( 3) ) .   Our  use of  t he st at ut or y t er ms i n t hi s  
case,  r at her  t han t he desi gnat i on " di scr et i onar y, "  i s  not  
i nt ended as a change t o t he i mmuni t y anal ysi s,  but  r at her  as a 
r ecogni t i on t hat  t he appl i cabl e st andar d i s based on pr eci se 
st at ut or y l anguage.   See i nf r a,  ¶35.  
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pur suant  t o a cont r act  wi t h a gover nment al  ent i t y.   Al l owi ng 

gover nment al  cont r act or s t o c l ai m i mmuni t y i n such i nst ances 

woul d vast l y expand t he doct r i ne of  gover nment al  i mmuni t y.   

¶4 Ther ef or e,  based on Musson f ai l i ng t o meet  t he 

st andar d f or  a Wi s.  St at .  § 893. 80( 4)  agent ,  Musson i s not  

ent i t l ed t o i mmuni t y under  § 893. 80( 4) .   Addi t i onal l y,  we 

concl ude t hat  t he f act s set  out  i n suppor t  of  summar y j udgment  

woul d not  suppor t  a c l ai m of  gover nment al  cont r act or  i mmuni t y 

because Musson has f ai l ed t o asser t  t hat  t he act s f or  whi ch i t  

c l ai ms i mmuni t y wer e " act s done i n t he exer ci se of  l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons, "  as 

r equi r ed under  § 893. 80( 4) .   Accor di ngl y,  Shower s'  c l ai ms shoul d 

be anal yzed no di f f er ent l y t han negl i gence cl ai ms agai nst  ot her  

cont r act or s.  

¶5 Musson may t her ef or e be l i abl e i f  Shower s i s abl e t o 

show t hat  i n per f or mi ng i t s wor k under  t he gover nment  cont r act ,  

Musson had a dut y of  due car e t o Shower s,  t hat  Musson br eached 

t hat  dut y,  and t hat  such br each was a cause of  Shower s'  damages.   

Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs on Shower s'  c l ai ms agai nst  Musson consi st ent  

wi t h t hi s opi ni on.   Addi t i onal l y,  because Musson' s and t he 

Ci t y ' s cr oss- cl ai ms wer e not  f ul l y  l i t i gat ed i n t he c i r cui t  

cour t  and wer e not  addr essed by t he cour t  of  appeal s,  t hose 

cl ai ms shoul d be addr essed on r emand.  

I .   BACKGROUND 

¶6 I n Sept ember  2007,  t he DOT and t he Ci t y of  Oshkosh 

ent er ed i nt o a s t at e–muni ci pal  agr eement  f or  a sewer  i mpr ovement  
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pr oj ect  al ong a st r et ch of  Ohi o St r eet  i n Oshkosh,  whi ch i s al so 

St at e Hi ghway 44.   Under  t he agr eement ,  t he St at e ( t hr ough t he 

DOT)  woul d pr ovi de subst ant i al  f i nanci ng f or  t he pr oj ect ,  

al t hough t he Ci t y was r esponsi bl e f or  f undi ng and const r uct i on 

of  sani t ar y sewer s and wat er  mai ns,  as wel l  as t he seal i ng of  

concr et e j oi nt s.   The DOT woul d r emai n i nvol ved i n t he pr oj ect ,  

i ncl udi ng over seei ng t he bi ddi ng pr ocess and bei ng onsi t e dur i ng 

const r uct i on.  

¶7 The DOT opened t he Ohi o St r eet  pr oj ect  f or  bi ddi ng,  

i nf or mi ng pot ent i al  bi dder s t hat ,  as cont r act or s,  t hey woul d be 

" r esponsi bl e f or  any damages t o pr oper t y or  i nj ur y t o per sons 

occur r i ng t hr ough t hei r  own negl i gence or  t hat  of  t hei r  

empl oyees or  agent s,  i nci dent  t o t he per f or mance of  wor k under  

t hi s cont r act ,  pur suant  t o t he St andar d Speci f i cat i ons f or  Road 

and Br i dge Const r uct i on appl i cabl e t o t hi s cont r act . "   The 

speci f i cat i ons appl i cabl e t o t he pr oj ect  wer e t he St at e of  

Wi sconsi n St andar d Speci f i cat i ons f or  Hi ghway and St r uct ur e 

Const r uct i on.   These St andar d Speci f i cat i ons consi st  of  hundr eds 

of  pages of  di r ect i ons and speci f i cat i ons r egar di ng how 

gover nment al  cont r act or s ar e t o per f or m cer t ai n aspect s of  

cont r act ed pr oj ect s.   

¶8 Af t er  compl et i on of  t he bi ddi ng pr ocess,  t he DOT 

awar ded t he cont r act  t o Musson,  and t he t wo ent er ed i nt o t he 

Cont r act  f or  Hi ghway Wor k,  whi ch pr ovi ded t hat  DOT woul d pay 

Musson $4, 393, 833. 15 f or  i t s wor k.   Musson began wor k on t he 

Ohi o St r eet  pr oj ect  i n spr i ng 2008.    
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¶9 Pr i or  t o t he commencement  of  t he Ohi o St r eet  pr oj ect ,  

Mar k Shower s had cont r act ed f or  t he const r uct i on of  a new 

bui l di ng on t he pr oper t y he owned on t he cor ner  of  Ohi o St r eet  

and Si xt h Avenue i n Oshkosh.   As par t  of  t hat  const r uct i on,  

Shower s was r equi r ed by c i t y code t o connect  hi s downspout s,  

sump pump,  and par ki ng l ot  dr ai nage t o t he muni ci pal  st or m 

sewer .   The const r uct i on of  Shower s'  bui l di ng was compl et ed on 

or  about  November  30,  2007,  and Real  Mar ket i ng,  LLC and Shower s 

Appr ai sal s,  LLC, 6 began conduct i ng t hei r  bus i ness at  t hat  

l ocat i on.  

¶10 When t he Ohi o St r eet  sewer  pr oj ect  commenced i n spr i ng 

2008,  t he Ci t y,  t he DOT,  and Musson di scussed cer t ai n aspect s of  

how t he pr oj ect  woul d pr oceed,  one of  whi ch was whet her  t he 

r oadway was t o be r emoved al l  at  once,  or  whet her  i t  shoul d be 

r emoved and r epai r ed on a bl ock- by- bl ock basi s .   The par t i es 

pur por t edl y agr eed t hat  t he bl ock- by- bl ock appr oach woul d be 

best ;  however ,  t her e i s no f or mal  document at i on of  t he par t i es '  

al l eged agr eement  on t hi s aspect  of  t he pr oj ect ,  and i ndeed,  

Musson has at  t i mes di sput ed whet her  t her e was such an 

agr eement .  

¶11 What ever  t he par t i es di d or  di d not  agr ee t o,  Musson 

r emoved t he ent i r e r oadway al ong Ohi o St r eet ,  f r om t he st or m 

sewer ' s out l et  at  t he Fox Ri ver  t o t he end of  t he pr oj ect ,  

                                                 
6 Mar k Shower s i s t he maj or i t y owner  of  Shower s Appr ai sal s,  

LLC,  and Real  Mar ket i ng,  LLC.   These ent i t i es col l ect i vel y wi l l  
be r ef er r ed t o t hr oughout  t he opi ni on as " Shower s"  unl ess 
ot her wi se i ndi cat ed.  
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ar ound Ni nt h St r eet ;  di sconnect ed t he st or m sewer s i n t hat  

r each;  and pl aced a bl adder  at  t he di schar ge at  t he Fox Ri ver  so 

t hat  wat er  woul d not  f l ow f r om t he r i ver  i nt o t he non-

oper at i onal  sewer  syst em.   Musson' s deci s i on t o pr oceed i n t hi s  

manner  caused some di sput es bet ween Ci t y of f i c i al s and Musson,  

based on t he Ci t y ' s concer n t hat  by r emovi ng t he ent i r e st or m 

sewer ,  Musson woul d compr omi se t he Ci t y ' s abi l i t y  t o manage 

st or m wat er .  

¶12 The DOT concl uded t hat  Musson' s  deci s i on t o r emove t he 

st or m sewer  al ong t he pr oj ect ' s r each,  r at her  t han on a bl ock-

by- bl ock basi s,  was al l owed under  a pr ovi s i on i n t he St andar d 

Speci f i cat i ons,  r ef er r ed t o as t he " means and met hods"  

pr ovi s i on. 7  That  pr ovi s i on st at es,  i n per t i nent  par t ,  t hat  t he 

cont r act or  " i s sol el y r esponsi bl e f or  t he means,  met hods,  

t echni ques,  sequences,  and pr ocedur es of  const r uct i on.   The 

cont r act or  i s not  r esponsi bl e f or  t he negl i gence of  ot her s i n 

t he desi gn or  speci f i cat i on of  speci f i c means,  met hods,  

t echni ques,  sequences,  or  pr ocedur es of  const r uct i on descr i bed 

i n and expr essl y r equi r ed by t he cont r act . "  

¶13 On June 8,  2008,  r ai n st or ms i nundat ed t he Ohi o St r eet  

pr oj ect  s i t e,  dr oppi ng appr oxi mat el y 4. 25 i nches of  r ai n i n t he 

ar ea of  t he pr oj ect  s i t e.   The st or m l ef t  wat er  st andi ng i n t he 

exposed r oadbed out si de Shower s'  pr oper t y,  and a manager  wi t h 

                                                 
7 When Musson sought  appr oval  t o r emove t he pavement  and 

l eave t he r oadbed exposed,  Ryan Schanhof er  of  DOT i nf or med 
Musson t hat  t her e was not hi ng i n t he cont r act  expl i c i t l y  
pr ohi bi t i ng t hat  appr oach.   
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Musson r epor t ed t hat  Musson' s pumps wer e unabl e t o mai nt ai n 

dr ai nage f or  t he amount  of  r ai n t hat  had f al l en.   Af t er  v i ewi ng 

t he pr oj ect  s i t e out si de hi s pr oper t y,  Shower s not ed mul t i pl e 

condi t i ons t hat  pot ent i al l y  i mpeded dr ai nage ( as wel l  as ot her  

condi t i ons t hat  he al l eged wer e cont r ar y t o t he St andar d 

Speci f i cat i ons) ,  i ncl udi ng mounds of  soi l  i n t he r oadbed and 

dr ai nage i nl et s c l ogged wi t h soi l  and debr i s.   When Shower s 

spoke wi t h empl oyees f r om t he Ci t y and Musson r egar di ng t he 

st andi ng wat er  and t he pot ent i al  f or  damage f r om anot her  l ar ge 

st or m t hat  was pr edi ct ed,  Shower s was t ol d t hat  t her e was 

not hi ng t hat  ei t her  ent i t y coul d do t o r emedy t he si t uat i on.  

¶14 Fol l owi ng t he subst ant i al  r ai n event  of  June 8,  t he 

Ci t y and Musson began t o pr epar e a cont i ngency pumpi ng pl an f or  

t he next  r ai n s t or m t hat  was f or ecast  f or  June 12.   On t he 

eveni ng of  June 11,  a Musson empl oyee al l egedl y was pl aci ng 

pumps accor di ng t o t he pl an;  however ,  Shower s and ot her  

nei ghbor s i n t he ar ea aver r ed t hat  t he pumps ei t her  wer e not  

pr esent  or  wer e not  oper at i ng dur i ng t he June 12 st or m event .   

Mar c Mi l l er ,  a wat er  mai nt enance of f i cer  wi t h t he Ci t y,  coul d 

not  conf i r m t he exact  number  of  pumps t hat  he r ecal l ed seei ng at  

t he Ohi o St r eet  pr oj ect  s i t e,  nor  coul d he conf i r m how many 

pumps wer e r unni ng at  t he r el evant  t i mes. 8 

¶15 By 5: 30 p. m.  on June 12,  wat er  was over f l owi ng f r om 

t he st or m sewer s i n Shower s'  par ki ng l ot ,  and t he Ohi o St r eet  

                                                 
8 Schanhof er  al so st at ed t hat  by t he mor ni ng of  June 13,  

t her e wer e no pumps pr esent  at  or  near  Shower s'  pr oper t y at  t he 
i nt er sect i on of  Ohi o St r eet  and Si xt h Avenue.  
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r oadbed was ent i r el y f l ooded.   Addi t i onal l y,  wat er  had begun t o 

over f l ow f r om anot her  dr ai nage basi n i nt o t he st r et ch of  Ohi o 

St r eet  near  Shower s'  pr oper t y.   The June 12 st or m was est i mat ed 

t o have dr opped appr oxi mat el y 4. 36 i nches of  r ai n on t he ar ea 

wi t hi n 5. 5 hour s dur i ng t he eveni ng,  i n addi t i on t o near -

cont i nuous,  but  l ess i nt ense r ai n t hr oughout  t he ent i r e day.  

¶16 Fol l owi ng t he June 12 r ai ns,  t he basement  at  Shower s'  

pr oper t y f l ooded wi t h mor e t han seven f eet  of  wat er .    Shower s 

r et ai ned an engi neer  who concl uded t hat  appr oxi mat el y 117, 500 

gal l ons of  wat er  had been t r apped i n t he r oadbed out si de 

Shower s'  pr oper t y f or  15 t o 18 hour s,  and t hat  t he hydr ost at i c 

pr essur e caused by t hat  wat er  event ual l y caused Shower s'  

basement  f l oor  t o r upt ur e,  t her eby al l owi ng t he wat er  t o seep up 

i nt o t he basement .   Shower s'  sump pump r an cont i nuousl y 

f ol l owi ng t he st or m,  but  because t he pump was connect ed wi t h t he 

st or m sewer s,  t he di schar ge of  t he sump pump mer el y r ecycl ed 

wat er  out  i nt o t he r oadbed,  whi ch t hen seeped back i nt o Shower s'  

basement .   Nei t her  t he Ci t y nor  Musson had i nf or med Shower s t hat  

t he st or m sewer s had been di sconnect ed.   Because of  t he 

f l oodi ng,  Shower s i ncur r ed at  l east  $140, 000 i n damages t o hi s 

busi ness and per sonal  pr oper t y,  and was f or ced t o r el ocat e hi s 

busi nesses f or  f our  mont hs whi l e t he Ohi o St r eet  pr oper t y coul d 

be cl eaned,  r epai r ed,  and r est or ed. 9 

                                                 
9 Not wi t hst andi ng t hese damages,  exper t s aver r ed t hat  Musson 

compl i ed wi t h t he St andar d Speci f i cat i ons r egar di ng mai nt enance 
of  dr ai nage dur i ng al l  phases of  t he Ohi o St r eet  const r uct i on 
pr oj ect .  
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¶17 Shower s commenced t he pr esent  act i on by ser vi ng Musson 

and t he Ci t y wi t h a summons and compl ai nt  on Jul y 23,  2009. 10  I n 

per t i nent  par t ,  Shower s al l eged t hat  " i mpr oper  dr ai nage,  desi gn,  

mai nt enance,  excavat i on,  const r uct i on pr ocedur es,  and f ai l ur e t o 

t ake cor r ect i ve measur es"  caused f l oodi ng i n Shower s'  basement  

f ol l owi ng t he June 8 and 12 st or ms.   Accor di ngl y,  Shower s sought  

r el i ef  f r om t he Ci t y and Musson on t he gr ounds t hat  t hose 

ent i t i es wer e " j oi nt l y and sever al l y l i abl e t o [ Shower s]  f or  

negl i gent  act s or  omi ssi ons whi ch caused [ Shower s' ]  bui l di ng t o 

f l ood,  r esul t i ng i n damage t o t he bui l di ng and per sonal  

pr oper t y,  i ncl udi ng l osses f or  r epai r s,  r epl acement s,  c l ean up,  

di mi ni shed val ue,  and l oss of  use and r el at ed damages and 

l osses. "  

¶18 The Ci t y and Musson moved f or  summar y j udgment ,  each 

ar gui ng t hat  i t  was ent i t l ed t o i mmuni t y f or  i t s  act s r el at i ng 

t o t he Ohi o St r eet  sewer  pr oj ect ;  addi t i onal l y ,  t he Ci t y and 

Musson br ought  cr oss- cl ai ms agai nst  one anot her  f or  

i ndemni f i cat i on.   Af t er  consi der i ng af f i davi t s and ar gument s by 

t he par t i es,  t he c i r cui t  cour t  gr ant ed summar y j udgment  f or  t he 

Ci t y and Musson on t he basi s t hat  bot h ent i t i es wer e ent i t l ed t o 

gover nment al  i mmuni t y under  Wi s.  St at .  § 893. 80( 4) .   Shower s 

appeal ed t he gr ant  of  summar y j udgment  as t o Musson,  but  not  t he 

gr ant  of  summar y j udgment  di smi ssi ng hi s c l ai ms agai nst  t he 

Ci t y.   Ther ef or e,  Shower s'  c l ai ms agai nst  t he Ci t y ar e no l onger  

                                                 
10 Pr i or  t o commenci ng t hi s act i on,  on Oct ober  3,  2008,  

Shower s ser ved t he Ci t y wi t h a not i ce of  c l ai m as r equi r ed under  
Wi s.  St at .  § 893. 80( 1)  ( 2007–08) .  
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a par t  of  t hi s case.   However ,  Musson di d cr oss- appeal  t he 

di smi ssal  of  i t s  i ndemni f i cat i on c l ai m agai nst  t he Ci t y.  

¶19 The cour t  of  appeal s af f i r med t he gr ant  of  summar y 

j udgment  f or  Musson.   Shower s Appr ai sal s,  LLC v.  Musson Br os. ,  

I nc. ,  2012 WI  App 80,  ¶1,  343 Wi s.  2d 623,  819 N. W. 2d 316.   The 

cour t  concl uded t hat  under  t he t est  set  f or t h i n Lyons,  Musson 

was ent i t l ed t o gover nment al  cont r act or  i mmuni t y as a st at ut or y 

" agent "  under  Wi s.  St at .  § 893. 80( 4) .   I d.   Addi t i onal l y,  

because t he cour t  concl uded t hat  Musson was ent i t l ed t o 

i mmuni t y,  i t  di d not  addr ess Musson' s or  t he Ci t y ' s cr oss-

appeal s.   I d.  

¶20 Shower s f i l ed a pet i t i on f or  r evi ew,  whi ch we 

gr ant ed. 11 

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶21 The ci r cui t  cour t  gr ant ed summar y j udgment  f or  t he 

Ci t y and Musson on t he basi s  of  gover nment al  i mmuni t y and 

gover nment al  cont r act or  i mmuni t y under  Wi s.  St at .  § 893. 80( 4) .   

The i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we 

r evi ew i ndependent l y of  t he c i r cui t  cour t  and t he cour t  of  

appeal s,  al t hough we benef i t  f r om t hose cour t s '  anal yses.   

                                                 
11 Fol l owi ng summar y j udgment ,  t he Ci t y has appear ed i n t hi s 

act i on i n r esponse t o Musson' s cr oss- appeal  agai nst  t he Ci t y f or  
i ndemni f i cat i on.   The Ci t y appear ed i n t he cour t  of  appeal s,  was 
i ncl uded as a par t y i n Shower s'  pet i t i on f or  r evi ew,  and has 
submi t t ed br i ef s and ar gument  bef or e t hi s cour t  i n f avor  of  i t s  
posi t i on t hat  bot h t he Ci t y and Musson ar e ent i t l ed t o i mmuni t y 
i n t hi s case.  
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Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 

541,  749 N. W. 2d 581.   I n addi t i on,  det er mi ni ng whet her  

gover nment al  i mmuni t y exi st s f or  par t i cul ar  conduct  r equi r es t he 

appl i cat i on of  l egal  st andar ds t o t he f act s f ound,  whi ch i s al so 

a quest i on of  l aw f or  our  i ndependent  r evi ew.   Est at e of  Br own 

v.  Mat hy Const r .  Co. ,  2008 WI  App 114,  ¶6,  313 Wi s.  2d 497,  756 

N. W. 2d 417.   Al so,  when we r evi ew a gr ant  of  summar y j udgment ,  

we wi l l  af f i r m i t  i f  no genui ne i ssue of  mat er i al  f act s exi st s  

and " t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  

l aw. "   Wadzi nski  v.  Aut o- Owner s I ns.  Co. ,  2012 WI  75,  ¶10,  342 

Wi s.  2d 311,  818 N. W. 2d 819.  

B.   Gover nment al  Cont r act or  I mmuni t y 

¶22 The Ci t y and Musson asser t  t hat ,  under  Wi s.  St at .  

§ 893. 80( 4) , 12 Musson i s ent i t l ed t o i mmuni t y f r om l i abi l i t y  f or  

Shower s'  c l ai ms.   I n or der  t o addr ess t hat  c l ai m,  we must  

i nt er pr et  § 893. 80( 4) .   We t her ef or e begi n wi t h t he l anguage of  

                                                 
12 The st at ut or y i mmuni t y af f or ded under  Wi s.  St at .  

§ 893. 80( 4)  has been r ef er r ed t o as " muni ci pal "  or  
" gover nment al "  i mmuni t y,  and i s  di st i nct  f r om t he sover ei gn 
i mmuni t y t hat  t he Wi sconsi n Const i t ut i on gr ant s t he St at e.   See 
Ander son v.  Ci t y of  Mi l waukee,  208 Wi s.  2d 18,  28 n. 11,  559 
N. W. 2d 563 ( 1997) .   Nonet hel ess,  we have acknowl edged t hat  t her e 
i s over l ap i n t he pr i nci pl es gover ni ng whet her  a gover nment al  
ent i t y or  of f i cer  i s ent i t l ed t o i mmuni t y.   See C. L.  v.  Ol son,  
143 Wi s.  2d 701,  716 n. 9,  422 N. W. 2d 614 ( 1988) .   Ther ef or e,  
al t hough t he i mmuni t y t hat  Musson cl ai ms i n t hi s case coul d be 
t he sover ei gn i mmuni t y conf er r ed upon t he DOT as a st at e agency 
( because of  Musson' s cont r act  wi t h t he DOT) ,  pr i nci pl es of  
gover nment al  cont r act or  i mmuni t y under  § 893. 80( 4)  have been 
r ai sed as bei ng appl i cabl e her e.   Nei t her  t he St at e nor  t he DOT 
was sued,  so t he r i ght  of  a sover ei gn t o consent  t o sui t  was 
never  at  i ssue.   See Hol yt z v.  Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  
41,  115 N. W. 2d 618 ( 1962) .  
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t hat  st at ut e.   Sect i on 893. 80( 4)  pr ovi des,  i n per t i nent  par t ,  

t hat  " [ n] o sui t  may be br ought  agai nst  any [ gover nment al  ent i t y]  

.  .  .  or  agai nst  i t s  of f i cer s,  of f i c i al s,  agent s or  empl oyees 

f or  act s done i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al  or  quasi - j udi c i al  f unct i ons. "  

¶23 Our  t ask when i nt er pr et i ng a st at ut e i s t o di scer n t he 

st at ut e' s meani ng,  whi ch we pr esume i s expr essed i n t he l anguage 

chosen by t he l egi s l at ur e.   Ri char ds,  309 Wi s.  2d 541,  ¶20.   I f  

t he meani ng of  t he l anguage i s pl ai n,  we appl y t hat  meani ng.   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   " St at ut or y l anguage i s 

gi ven i t s common,  or di nar y,  and accept ed meani ng,  except  t hat  

t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  

t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.   Our  anal ysi s 

of  st at ut or y l anguage al so may be ai ded by consi der i ng pr i or  

deci s i ons exami ni ng t he r el evant  st at ut or y pr ovi s i ons.   See 

DeHar t  v.  Wi s.  Mut .  I ns.  Co. ,  2007 WI  91,  ¶15,  302 Wi s.  2d 564,  

734 N. W. 2d 394.  

¶24 Wi sconsi n St at .  § 893. 80( 4)  was enact ed i n r esponse t o 

our  deci s i on i n Hol yt z v.  Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  39,  

115 N. W. 2d 618 ( 1962) .   See Cof f ey v.  Ci t y of  Mi l waukee,  74 

Wi s.  2d 526,  532,  247 N. W. 2d 132 ( 1976)  ( r ecogni z i ng t hat  what  

i s now § 893. 80( 4)  i s t he codi f i cat i on of  Hol yt z) .   I n Hol yt z,  

17 Wi s.  2d at  39,  we abr ogat ed t he common l aw r ul e of  

gover nment al  i mmuni t y f or  gover nment al  ent i t i es,  and st at ed t hat  

" hencef or war d,  so f ar  as gover nment al  r esponsi bi l i t y  f or  t or t s 
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i s concer ned,  t he r ul e i s l i abi l i t y  [ and]  t he except i on i s 

i mmuni t y. "    

¶25 Hol yt z except ed f r om t hat  abr ogat i on t he act s  of  a 

gover nment al  ent i t y exer ci s i ng i t s l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons.   See i d.  at  

40.   That  l anguage car vi ng out  an except i on t o gover nment al  

l i abi l i t y  now appear s i n Wi s.  St at .  § 893. 80( 4) ,  wi t h t he 

addi t i on of  i mmuni t y f or  gover nment al  of f i cer s,  agent s and 

empl oyees,  t her eby i ncl udi ng t hose i ndi v i dual s f or  whose act s  

t he gover nment al  ent i t y woul d be l i abl e under  t he doct r i ne of  

r espondeat  super i or .   See i d. ;  see al so Ket t ner  v.  Wausau I ns.  

Cos. ,  191 Wi s.  2d 723,  729- 30,  530 N. W. 2d 399 ( Ct .  App.  1995)  

( l i mi t i ng t he t ype of  agent s f or  whi ch § 893. 80 may pr ovi de 

i mmuni t y) .  

¶26 When anal yzi ng and appl y i ng Wi s.  St at .  § 893. 80( 4) ,  we 

of t en have used t he t er m " di scr et i onar y"  as a shor t hand t o r ef er  

t o deci s i ons of  a gover nment al  ent i t y t hat  ar e l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al .  See,  e. g. ,  Wi l l ow 

Cr eek Ranch,  L. L. C.  v.  Town of  Shel by,  2000 WI  56,  ¶25,  235 

Wi s.  2d 409,  611 N. W. 2d 693;  C. L.  v.  Ol son,  143 Wi s.  2d 701,  710 

n. 5,  422 N. W. 2d 614 ( 1988) ;  Li f er  v.  Raymond,  80 Wi s.  2d 503,  

511–12,  259 N. W. 2d 537 ( 1977) ;  see al so Lyons,  207 Wi s.  2d at  

453–54.   Legi s l at i ve and quasi - l egi s l at i ve f unct i ons gener al l y 

r ef er  t o t hose pol i cy choi ces made i n an of f i c i al  capaci t y,  

e. g. ,  when a gover nment al  ent i t y chooses one pr oj ect  desi gn over  

anot her .   See Lyons,  207 Wi s.  2d at  453.   Quasi - j udi c i al  

f unct i ons gener al l y r ef er  t o t hose act s t hat  i nvol ve t he 
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exer ci se of  di scr et i on i n comi ng t o a j udgment ;  t he avai l abi l i t y  

of  a publ i c hear i ng on t he j udgment  bef or e a speci al i zed boar d;  

and t he i mposi t i on by a boar d of  an appr opr i at e f i nal  deci s i on.   

See Cof f ey,  74 Wi s.  2d at  534- 35.  

¶27 I n t he pr esent  case,  t he par t i es '  ar gument s cent er  on 

t he appl i cat i on of  Wi s.  St at .  § 893. 80( 4)  i n r egar d t o a 

gover nment al  cont r act or  who cl ai ms i mmuni t y der i ved f r om t he 

gover nment al  ent i t y wi t h whi ch t he cont r act or  has a cont r act ual  

r el at i onshi p. 13  The cour t  of  appeal s addr essed a s i mi l ar  

s i t uat i on i n Lyons.   Ther e,  t he cour t  exami ned whet her  a 

gover nment al  cont r act or  was ent i t l ed t o i mmuni t y under  

§ 893. 80( 4)  when t he cont r act or  i mpl ement ed a br i dge desi gn t hat  

had been sel ect ed by t he cont r act i ng gover nment al  ent i t y.   

Because t he cour t  of  appeal s '  deci s i on i n Lyons was gr ounded i n 

t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Boyl e v.  Uni t ed 

Technol ogi es Cor p. ,  487 U. S.  500,  510–13 ( 1988) ,  i t  i s  necessar y 

t o under st and Boyl e t o pl ace Lyons i n pr oper  per spect i ve.    

¶28 I n Boyl e,  a gover nment al  cont r act or  was sued based on 

i t s sal e of  a hel i copt er  t o t he Uni t ed St at es Mar i ne Cor ps.   I d.  

at  502.   The hel i copt er  was al l eged t o have a desi gn def ect  i n 

t he co- pi l ot ' s  escape syst em,  whi ch pr event ed t he openi ng of  t he 

                                                 
13 Musson does not  speci f y whet her  t he i mmuni t y i t  seeks i s  

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  i n 
nat ur e.   We need not  make t hat  det er mi nat i on because we concl ude 
t hat  Shower s'  al l egat i on t hat  Musson negl i gent l y per f or med i t s 
const r uct i on r esponsi bi l i t i es does not  i mpl i cat e any of  t he 
gover nment al  ent i t y f unct i ons except ed f r om l i abi l i t y  pur suant  
t o Wi s.  St at .  § 893. 80( 4) .  
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escape hat ch when t he hel i copt er  was submer ged.   I d.  at  503.   

The al l eged desi gn def ect  r esul t ed i n t he deat h of  a pi l ot  who 

sur vi ved a cr ash i nt o wat er ,  but  dr owned because he coul d not  

escape f r om t he hel i copt er .   I d.  at  502.   

¶29 I n anal yzi ng whet her  t he cont r act or ' s gover nment al -

cont r act or  def ense had mer i t ,  t he Supr eme Cour t  f ocused on 

whet her  t he gover nment  cont r act  r equi r ed t he cont r act or  t o 

" del i ver  hel i copt er s wi t h t he sor t  of  escape- hat ch mechani sm 

shown by t he speci f i cat i ons"  of  t he hel i copt er  t hat  t he Mar i ne 

Cor ps had chosen.   I d.  at  509.   The Supr eme Cour t  r easoned t hat  

" t he sel ect i on of  t he appr opr i at e desi gn f or  mi l i t ar y equi pment  

t o be used by our  Ar med For ces i s assur edl y a di scr et i onar y 

f unct i on. "   I d.  at  511.   The Cour t  t hen concl uded by set t i ng out  

a t hr ee- par t  t est  t o det er mi ne whet her  t he r el at i onshi p bet ween 

t he gover nment al  cont r act or  and t he gover nment al  ent i t y was such 

t hat  t he cont r act or  shoul d be i mmune f r om l i abi l i t y  f or  desi gn 

def ect s i n mi l i t ar y equi pment  chosen by t he Ar med For ces:   " ( 1)  

t he Uni t ed St at es appr oved r easonabl y pr eci se speci f i cat i ons;  

( 2)  t he equi pment  conf or med t o t hose speci f i cat i ons;  and ( 3)  t he 

suppl i er  war ned t he Uni t ed St at es about  t he danger s i n t he use 

of  t he equi pment  t hat  wer e known t o t he suppl i er  but  not  t o t he 

Uni t ed St at es. "   I d.  at  512.  

¶30 I n expl ai ni ng i t s t est ,  t he Supr eme Cour t  sai d,  " [ t ] he 

f i r st  t wo of  t hese condi t i ons assur e t hat  t he sui t  i s  wi t hi n t he 

ar ea wher e t he pol i cy of  t he ' di scr et i onar y f unct i on'  woul d be 

f r ust r at ed——i . e. ,  t hey assur e t hat  t he desi gn f eat ur e i n 

quest i on was consi der ed by a Gover nment  of f i cer ,  and not  mer el y  
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by t he cont r act or  i t sel f . "   I d.  ( emphasi s added) .   I n so 

expl ai ni ng,  t he Supr eme Cour t  made cl ear  t hat  a di scr et i onar y 

act  of  a gover nment al  of f i cer  i s a necessar y component  t o 

pot ent i al  i mmuni t y f or  t he gover nment al  cont r act or .   

Accor di ngl y,  a gover nment al  cont r act or ' s own " di scr et i onar y 

act i ons"  woul d not  have suf f i ced t o af f or d t he cont r act or  

i mmuni t y f or  i t s  act i ons i n Boyl e.     

¶31 I n Lyons,  t he cour t  of  appeal s al so f ocused on a 

desi gn def ect  t hat  al l egedl y was a cause of  an acci dent .   Lyons,  

207 Wi s.  2d at  449.   I t  i s  i mpor t ant  t o not e t hat ,  as was t he 

case i n Boyl e,  i t  was t he gover nment al  ent i t y i n Lyons t hat  made 

t he choi ce of  desi gn t hat  al l egedl y was a cause of  t he acci dent .   

I d.   Thi s des i gn choi ce was made i n t he exer ci se of  a 

l egi s l at i ve or  quasi - l egi s l at i ve f unct i on of  t he gover nment al  

ent i t y.   I d.  at  453.   Because t he gover nment al  cont r act or  

per f or med i t s cont r act ual  t asks under  r easonabl y pr eci se 

speci f i cat i ons pur suant  t o t he gover nment al  ent i t y ' s quasi -

l egi s l at i ve desi gn deci s i on,  t he cont r act or  f unct i oned as a Wi s.  

St at .  § 893. 80( 4)  agent  of  t he gover nment al  ent i t y when car r y i ng 

out  t he ent i t y ' s desi gn deci s i on.   See i d.  at  457–58,  461.   

Ther ef or e,  t he gover nment al  cont r act or  was ent i t l ed t o t he same 

l evel  of  i mmuni t y as woul d be accor ded t o t he gover nment al  

ent i t y had i t  been sued di r ect l y f or  i t s  desi gn choi ce.   I d.  at  

454 ( expl ai ni ng t he cour t ' s  r el i ance on t he r at i onal e of  Boyl e 

wher e t he gover nment al  cont r act or  def ense pr ecl uded sui t  " i f  t he 

chal l enged desi gn choi ce was made by mi l i t ar y of f i c i al s" ) .    
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¶32 Lyons adopt ed Boyl e' s t hr ee- par t  t est .   I d.  at  457- 58.   

The cour t  of  appeal s expl ai ned t hat  a gover nment al  cont r act or  

t hat  f ol l ows gover nment al  speci f i cat i ons i s an " agent "  wi t hi n 

t he meani ng of  Wi s.  St at .  § 893. 80( 4)  when t he cont r act or  meet s 

t he t hr ee- par t  t est  of  Boyl e.   I d.   " Thi s t hr ee- par t  t est  wi l l  

ensur e t hat  st at e and muni ci pal  gover nment ,  and t he publ i c at  

l ar ge,  i s abl e t o make t he best  use of  pr of essi onal  desi gn 

assi st ance,  but  t hat  pr of essi onal  cont r act or s ar e not  unf ai r l y 

bur dened by l awsui t s when t hey f ol l ow gover nment al  di r ect i ves. "   

I d.  at  458.    

¶33 Subsequent  cour t  of  appeal s deci s i ons have af f i r med 

t he Lyons cour t ' s  r at i onal e r egar di ng cont r act or  i mmuni t y,  

st at i ng,  f or  exampl e,  t hat  " [ i ] n Lyons,  we expr essl y hel d t hat  

an i ndependent  cont r act or  meet i ng t he t hr ee- par t  t est  was an 

agent  wi t hi n t he meani ng of  § 893. 80( 4) . "   Jankee v.  Cl ar k 

Cnt y. ,  222 Wi s.  2d 151,  165,  585 N. W. 2d 913 ( Ct .  App.  1998) ,  

r ev ' d on ot her  gr ounds,  2000 WI  64,  235 Wi s.  2d 700,  612 N. W. 2d 

297.   The l anguage of  some of  t hese cases may be r ead t o suggest  

t hat  t he r el evant  quest i on i s mer el y whet her  a cont r act or  

sat i sf i es t he t hr ee- par t  t est  and i s t her ef or e an " agent "  

ent i t l ed t o i mmuni t y.   See i d. ;  see al so Woychi k v.  Ruzi c 

Const r .  Co. ,  2001 WI  App 280,  ¶8,  248 Wi s.  2d 983,  638 N. W. 2d 
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394 ( unpubl i shed deci s i on) . 14  I ndeed,  t he cour t  of  appeal s '  

deci s i on i n t he case at  hand suggest s t hat  sat i sf act i on of  t he 

el ement s of  t he Lyons t est  wi l l  be suf f i c i ent  t o i mmuni ze 

gover nment al  cont r act or s '  conduct .   See Shower s Appr ai sal s,  343 

Wi s.  2d 623,  ¶22;  see al so Br onf el d v.  Pember  Cos. ,  2010 WI  App 

150,  ¶12,  330 Wi s.  2d 123,  792 N. W. 2d 222.  

¶34 However ,  anal yzi ng whet her  t he conduct  of  a 

gover nment al  cont r act or  was under t aken as a st at ut or y " agent "  

wi t hi n t he scope of  t he i mmuni t y accor ded by Wi s.  St at .  

§ 893. 80( 4)  sol el y by r ef er ence t o t he t hr ee- par t  Lyons t est  may 

l ead a cour t  t o er r .   Rat her ,  an equal l y di sposi t i ve quest i on i n 

t he § 893. 80( 4)  i mmuni t y anal ysi s i s whet her  t he r el evant  

deci s i on of  t he gover nment al  ent i t y t hat  t he gover nment al  

cont r act or  i mpl ement s i s,  i t sel f ,  ent i t l ed t o i mmuni t y under  

§ 893. 80( 4)  because i t  was made t hr ough t he exer ci se of  a 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i on of  t he gover nment al  ent i t y.   St at ed ot her wi se,  onl y 

cer t ai n t ypes of  act s f al l  wi t hi n t he i mmuni t y shi el d of  

§ 893. 80( 4) .   I t  was on such a f oundat i on t hat  bot h t he Lyons 

and Boyl e deci s i ons st and because t he gover nment al  deci s i on i n 

                                                 
14 Wi sconsi n St at .  § 809. 23( 3)  does not  pr ohi bi t  t hi s 

cour t ' s  di scussi on of  unpubl i shed deci s i ons when such di scussi on 
r el i es on t he opi ni on sol el y t o demonst r at e t hat  cour t s have 
used par t i cul ar  l anguage f r om ot her  cases,  and does not  r el y on 
t he deci s i on f or  aut hor i t at i ve or  per suasi ve val ue.   See St at e 
v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  996–97,  471 N. W. 2d 24 ( 1991) .   
Mor eover ,  because such use of  unpubl i shed deci s i ons has such 
l ongst andi ng accept ance,  see i d. ,  we need not  deci de now whet her  
§ 809. 23( 3)  i mposes any ot her  l i mi t at i ons on t hi s cour t ' s  use of  
unpubl i shed deci s i ons i n i t s opi ni ons.  
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each case,  i . e. ,  t he choi ce of  desi gn,  was made by a 

gover nment al  ent i t y i n t he exer ci se of  i t s  l egi sl at i ve or  quasi -

l egi s l at i ve f unct i on.    

¶35 I mmuni t y i s avai l abl e t o a gover nment al  ent i t y onl y 

f or  t hose gover nment al  deci s i ons t hat  ar e made as an exer ci se of  

" l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons"  as set  out  i n Wi s.  St at .  § 893. 80( 4) .   Any st at ut or y 

i mmuni t y t o whi ch an agent  of  t he gover nment al  ent i t y may be 

ent i t l ed i s dependent  upon t he i mmuni t y of  t he gover nment al  act  

or  deci s i on t hat  t he agent  was i mpl ement i ng when i t  caused an 

i nj ur y.   Thi s i mmuni t y i nqui r y under  § 893. 80( 4) ——exami ni ng 

whet her  a gover nment al  ent i t y ' s  conduct  was an exer ci se of  a 

" l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i on" ——gi ves ef f ect  t o t he l egi s l at ur e' s pr er ogat i ve 

r egar di ng t he ci r cumst ances i n whi ch i mmuni t y may be avai l abl e 

under  § 893. 80( 4) .   Al t hough some of  our  cases have equat ed 

§ 893. 80( 4) ' s " l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  

quasi - j udi c i al "  st andar d wi t h t he t er m " di scr et i onar y, "  see,  

e. g. ,  Ol son,  143 Wi s.  2d at  710 n. 5;  Li f er ,  80 Wi s.  2d at  511–

12,  and al t hough our  deci s i on i s not  i nt ended i n any way t o 

al t er  t hat  st andar d,  we do emphasi ze t hat  t he l egi s l at i vel y 

sel ect ed pol i cy deci s i on r egar di ng i mmuni t y under  § 893. 80( 4)  i s  

best  honor ed by appl y i ng t he l egi s l at ur e' s chosen pl ai n 

l anguage,  r at her  t han a j udi c i al  di st i l l at i on t her eof .   Thi s 

appr oach compor t s wi t h f undament al  pr i nci pl es of  st at ut or y 

i nt er pr et at i on,  under  whi ch t he pl ai n l anguage of  a st at ut e i s 
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pr esumed t o most  di r ect l y convey what  t he l egi s l at ur e means.   

See Kal al ,  271 Wi s.  2d 633,  ¶44.    

¶36 Fr om t he f or egoi ng,  when a gover nment al  cont r act or  

seeks i mmuni t y under  Wi s.  St at .  § 893. 80( 4) ,  t he cont r act or  must  

show bot h t hat  t he cont r act or  was an agent  as t hat  t er m i s used 

i n § 893. 80( 4) ,  i . e. ,  as i s expr essed i n t he Lyons t est ,  and 

t hat  t he al l egedl y i nj ur i ous conduct  was caused by t he 

i mpl ement at i on of  a deci s i on f or  whi ch i mmuni t y i s avai l abl e f or  

gover nment al  ent i t i es under  § 893. 80( 4) .   As di scussed bel ow,  

Musson has f ai l ed t o show t hat  i t  i s  an agent  i n accor dance wi t h 

Lyons.   Nonet hel ess,  because t he pl ai n l anguage of  § 893. 80( 4)  

demonst r at es t hat  t he i mmuni t y anal ysi s r equi r es an el ement  i n 

addi t i on t o what  i s r equi r ed by Lyons'  agency t est  ( namel y,  

al l egat i ons t hat  t he i nj ur y- causi ng act  was l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  i n char act er ) ,  we set  

f or t h t he appl i cabl e st andar d so t hat  l i t i gant s and cour t s may 

engage i n a compl et e anal ysi s of  whet her  i mmuni t y may be 

avai l abl e i n f ut ur e cases.  

¶37 The f i r st  and second r equi r ement s of  t he Lyons t est ,  

i . e. ,  whet her  t he gover nment al  ent i t y appr oved r easonabl y 

pr eci se speci f i cat i ons t hat  t he gover nment al  cont r act or  adher ed 

t o when engagi ng i n t he conduct  t hat  caused t he i nj ur y,  l i mi t  

when a gover nment al  cont r act or  i s a st at ut or y agent  under  Wi s.  
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St at .  § 893. 80( 4) . 15  St at ed ot her wi se,  t he gover nment al  ent i t y 

must  have had t he r i ght  t o cont r ol  t he t asks per f or med by t he 

cont r act or  wi t h " r easonabl y pr eci se speci f i cat i ons"  and t he 

cont r act or  must  have f ol l owed t hose speci f i cat i ons.   When t hese 

f act s ar e pr oved,  t he cont r act or  i s a § 893. 80( 4)  agent  of  t he 

gover nment al  ent i t y.   See,  e. g. ,  Ket t ner ,  191 Wi s.  2d at  733–37 

( expl ai ni ng t hat  not  al l  conduct  of  agent s comes wi t hi n t he 

scope of  § 893. 80;  r at her ,  onl y t hat  conduct  t hat  may be i mput ed 

t o a gover nment al  ent i t y as t he act  of  t he ent i t y ' s ser vant  

comes wi t hi n § 893. 80) . 16   

¶38 The pr i nci pl es of  i mmuni t y f or  par t i cul ar  t ypes of  

agent s under  Wi s.  St at .  § 893. 80,  as di scussed i n Ket t ner ,  

shoul d be r ead i n har mony wi t h t he Lyons t est  and wi t h t he 

pr i nci pl es of  gover nment al  i mmuni t y enunci at ed i n § 893. 80( 4) .   

For  exampl e,  t he al l egat i on i n Lyons t hat  t he br i dge was 

i mpr oper l y desi gned by t he gover nment al  cont r act or ,  who 

under t ook t he desi gn at  t he di r ect i on of  t he gover nment al  

ent i t y,  was t he act  of  a § 893. 80( 4) –t ype agent  because t he 

                                                 
15 We not e t hat  t he t hi r d cr i t er i on f or  st at ut or y agency set  

out  i n Lyons,  t hat  t he cont r act or  war ned t he gover nment al  ent i t y 
about  danger s known t o t he cont r act or  but  unknown t o t he 
gover nment al  ent i t y,  does not  bear  on whet her  st at ut or y agency 
i s pr esent .   Rat her ,  i t  i s  gr ounded i n a concer n t hat  t he 
i mmuni t y accor ded does not  cut  of f  i nf or mat i on hi ghl y r el evant  
t o gover nment al  deci s i ons.   Boyl e v.  Uni t ed Techs.  Cor p. ,  487 
U. S.  500,  512- 13 ( 1988) .  

16 The pr i mar y consi der at i on i n det er mi ni ng whet her  an act  
was under t aken by one who act s i n t he capaci t y of  a ser vant  i s 
whet her  t he pr i nci pal  had t he r i ght  t o cont r ol  t he conduct  of  
t he agent .   Pamper i n v.  Tr i ni t y Mem' l  Hosp. ,  144 Wi s.  2d 188,  
198- 99,  423 N. W. 2d 848 ( 1988) .  
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gover nment al  ent i t y cont r ol l ed t he desi gn choi ce and desi gn 

choi ces ar e l egi s l at i ve or  quasi - l egi s l at i ve f unct i ons.   See 

Lyons,  207 Wi s.  2d at  452–58;  see al so Char t  v.  Dvor ak,  57 

Wi s.  2d 92,  100–01,  203 N. W. 2d 673 ( 1973)  ( r ecogni z i ng t hat  t he 

deci s i on t o under t ake a pr oj ect ,  or  how t o desi gn t he pr oj ect ,  

may be i mmuni zed as t he exer ci se of  a l egi s l at i ve or  quasi -

l egi s l at i ve f unct i on) .  

¶39 However ,  i f  t he al l egat i on i n Lyons wer e not  t hat  t he 

desi gn was a cause of  t he acci dent ,  and wer e i nst ead t hat  t he 

cont r act or  di d not  const r uct  t he br i dge i n a wor kman- l i ke manner  

and t her eby caused i nj ur y,  such an al l egat i on woul d not  

i mpl i cat e a l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -

j udi c i al  f unct i on under  Wi s.  St at .  § 893. 80( 4) .   Accor di ngl y,  an 

al l egat i on of  negl i gent  wor kmanshi p woul d not  have t he pot ent i al  

f or  i mmuni t y under  § 893. 80( 4)  f or  t hat  speci f i c  i nj ur y- causi ng 

conduct ,  and no Lyons i nqui r y ( t o det er mi ne whet her  t he 

cont r act or  was a § 893. 80( 4) - t ype agent )  woul d be necessar y.   

Thi s concl usi on i s based on t he scope of  i mmuni t y cont empl at ed 

by t hi s cour t  i n Hol yt z,  and by t he l egi s l at ur e' s codi f i cat i on 

of  Hol yt z i n what  i s now § 893. 80( 4) .    

¶40 Some cases appl yi ng Ket t ner ' s agency pr i nci pl es i n t he 

cont ext  of  i mmuni t y i nqui r i es coul d be r ead t o suggest  t hat  

" agent "  may be i nt er pr et ed br oadl y t o af f or d i mmuni t y t o al l  

gover nment al  cont r act or s '  conduct .   However ,  i n l i ght  of  Wi s.  

St at .  § 893. 80( 4) ' s expl i c i t  l anguage l i mi t i ng t he scope of  

gover nment al  i mmuni t y,  i mmuni t y wi l l  be ext ended t o gover nment al  

cont r act or s onl y wher e t he cont r act or  act ed as a " ser vant "  f or  
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t he pur poses of  t he chal l enged conduct .   See Ket t ner ,  191 

Wi s.  2d at  734–36.   I ndeed,  as we expl ai ned above,  t hi s  

def i ni t i on of  " agent "  i s  mani f est  i n t he Lyons t est ,  whi ch 

r equi r es t hat  a gover nment al  cont r act or  adher e t o " r easonabl y 

pr eci se speci f i cat i ons. "  Cf .  Ar sand v.  Ci t y of  Fr ankl i n,  83 

Wi s.  2d 40,  45–46,  264 N. W. 2d 579 ( 1978)  ( def i ni ng ser vant  as 

" one empl oyed t o per f or m ser vi ce f or  anot her  i n hi s af f ai r s and 

who,  wi t h r espect  t o hi s physi cal  conduct  i n t he per f or mance of  

t he ser vi ce,  i s  subj ect  t o t he ot her ' s cont r ol  or  r i ght  t o 

cont r ol " ) .    

¶41 Ot her  cases f ol l owi ng Lyons al so i l l ust r at e t hat  car e 

i n anal ysi s i s needed when a cl ai m of  gover nment al  cont r act or  

i mmuni t y i s made.   For  exampl e,  i n Br onf el d,  t he cour t  of  

appeal s addr essed an al l egat i on t hat  a subcont r act or  negl i gent l y 

er ect ed bar r i cades and f ai l ed t o mai nt ai n t he const r uct i on s i t e 

so as t o pr ot ect  publ i c saf et y.   The pl ai nt i f f  c l ai med t hat  t he 

cont r act or  was t her ef or e l i abl e f or  t he pl ai nt i f f ' s  i nj ur i es,  

whi ch occur r ed when she t r i pped over  a bar r i cade t hat  t he 

cont r act or  had pl aced at  t he s i t e.   See Br onf el d,  330 Wi s.  2d 

123,  ¶¶10,  12.    

¶42 I n Br onf el d,  t he gover nment ' s gener al  cont r act or  had 

pr ovi ded a det ai l ed t r af f i c  cont r ol  pl an t hat  t he Ci t y of  Ri ver  

Fal l s appr oved,  and t he subcont r act or  f ol l owed t hat  pl an.   I d. ,  

¶6.   The cour t  of  appeal s began by not i ng t hat  pl acement  of  

bar r i cades i s a di scr et i onar y dut y,  and t her ef or e,  i f  t he Ci t y 

had pl aced t he bar r i cades i t sel f ,  i t  woul d have been i mmune f r om 

sui t  pur suant  t o Wi s.  St at .  § 893. 80( 4) .   I d. ,  ¶19.   Thi s 
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cur sor y det er mi nat i on of  whet her  t he gover nment al  ent i t y woul d 

have been ent i t l ed t o i mmuni t y under  t he l anguage of  § 893. 80( 4)  

hi ghl i ght s t he need f or  a mor e t hor ough i mmuni t y anal ysi s f or  

c l ai ms of  gover nment al  i mmuni t y.  

¶43 Af t er  maki ng t hi s pr i mar y det er mi nat i on,  t he cour t  i n 

Br onf el d appl i ed t he Lyons t est  t o det er mi ne whet her  t he 

cont r act or  was an agent .   The cour t  concl uded t hat  t he t est  was 

sat i sf i ed,  and t hat  t he cont r act or  was ent i t l ed t o i mmuni t y,  

because ( 1)  t he Ci t y had pr ovi ded r easonabl y pr eci se 

speci f i cat i ons r egar di ng t r af f i c  cont r ol  and bar r i cade pl acement  

by r equi r i ng and appr ovi ng t he t r af f i c  cont r ol  pl an t he gener al  

cont r act or  submi t t ed;  ( 2)  t he subcont r act or  compl i ed wi t h t he 

t hose speci f i cat i ons;  and ( 3)  t he subcont r act or  had not  been 

awar e of  any danger s posed by t he r easonabl y pr eci se 

speci f i cat i ons.   See i d. ,  ¶¶24–33.  

¶44 Br onf el d' s cur sor y anal ysi s of  gover nment al  cont r act or  

i mmuni t y under  Wi s.  St at .  § 893. 80( 4)  may be at t r i but abl e t o 

Br own,  wher e t he l anguage used t o appl y Lyons'  r easoni ng coul d 

be const r ued t o af f or d i mmuni t y t o gover nment al  cont r act or s '  

act i ons wher e t he al l eged i nj ur y di d not  ar i se f r om t he 

cont r act or ' s i mpl ement i ng a gover nment al  ent i t y ' s deci s i on t hat  

was made pur suant  t o a " l egi s l at i ve,  quasi - l egi s l at i ve,  [ et c. ]  

f unct i on, "  such as t he adopt i on of  a desi gn or  pl an.   I n Br own,  

t he cour t  seemed t o emphasi ze t he i mpor t ance of  whet her  t her e 

exi st ed " r easonabl y pr eci se speci f i cat i ons, "  wi t hout  

acknowl edgi ng t hat ,  f or  such speci f i cat i ons t o af f or d i mmuni t y 

t o a gover nment al  cont r act or ,  t he cont r act or ' s al l eged i nj ur y-
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causi ng act i ons must  have been due t o i t s i mpl ement at i on of  a 

gover nment al  ent i t y ' s exer ci se of  one of  t he f unct i ons f or  whi ch 

i mmuni t y i s accor ded under  § 893. 80( 4) .   See Br own,  313 Wi s.  2d 

497,  ¶11 ( st at i ng t hat  " [ t ] he quest i on i s not  what  ot her  saf et y 

pr ecaut i ons mi ght  have been t aken,  but  whet her  t he saf et y 

r equi r ement s pr ovi ded by DOT wer e r easonabl y pr eci se 

speci f i cat i ons, "  wi t hout  anal ysi s of  whet her  t he al l egedl y 

i nj ur i ous conduct  had been under t aken pur suant  t o a l egi s l at i ve 

or  quasi - l egi s l at i ve f unct i on of  t he gover nment al  ent i t y) .    

¶45 I n sum,  i n addi t i on t o sat i sf y i ng t he Lyons t est  f or  

gover nment al  cont r act or  i mmuni t y,  a cont r act or  asser t i ng 

i mmuni t y must  be abl e t o demonst r at e t hat  t he conduct  f or  whi ch 

i mmuni t y i s sought  was t he i mpl ement i ng of  a gover nment al  

ent i t y ' s deci s i on made dur i ng t he exer ci se of  t he ent i t y ' s 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons.   To appl y Lyons wi t hout  anal yzi ng t he appl i cabi l i t y  

of  i mmuni t y under  Wi s.  St at .  § 893. 80( 4)  t o t he par t i cul ar  act  

f or  whi ch l i abi l i t y  i s  al l eged coul d gr ant  a gover nment al  

cont r act or  br oader  i mmuni t y t han t he gover nment al  ent i t y i t sel f  

woul d be ent i t l ed t o under  t he st at ut e.   Accor di ngl y,  i n t he 

f ut ur e,  when a gover nment al  cont r act or  asser t s t hat  i t  i s  

ent i t l ed t o i mmuni t y under  § 893. 80( 4) ,  we encour age l i t i gant s  

and cour t s t o adher e t o t he st at ut or y st andar d t o det er mi ne 

whet her  t he al l eged i mmuni t y- suppor t i ng f unct i ons ar e 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al .    

¶46 Our  concl usi on r egar di ng t he i nt er sect i on of  t he 

agency pr i nci pl es embodi ed i n t he Lyons t est  and t he t ype of  
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act s f or  whi ch gover nment al  i mmuni t y may be af f or ded under  Wi s.  

St at .  § 893. 80( 4)  i s wel l - suppor t ed nat i onwi de.   For  exampl e,  

ot her  j ur i sdi ct i ons have concl uded t hat  whi l e gover nment al  

cont r act or s wi l l  not  be l i abl e f or  i nj ur i es al l eged t o have 

ar i sen f r om def ect s i n a desi gn t he gover nment  chose,  " i t  i s  

wel l  set t l ed t hat  t hi s r ul e of  non- l i abi l i t y  does not  exempt  a 

cont r act or  f r om l i abi l i t y  wher e t he i nj ur y ar i ses f r om t he 

cont r act or ' s negl i gent  per f or mance of  t he wor k. "   Gaunt  & 

Haynes,  I nc.  v.  Mor i t z Cor p. ,  485 N. E. 2d 1123,  1126 ( I l l .  App.  

Ct .  1985) ;  Rodr i guez v.  New Jer sey Spor t s & Exposi t i on Aut h. ,  

472 A. 2d 146,  149 ( N. J.  App.  Di v.  1983)  ( " A publ i c cont r act or  

may .  .  .  be hel d l i abl e when negl i gent  i n t he execut i on of  t he 

cont r act . " ) .   Fur t her mor e,  a l egal  encycl opedi a not es t hat  " t he 

cour t s ar e pr act i cal l y unani mous"  i n suppor t  of  t he pr oposi t i on 

t hat  a gover nment al  cont r act or  i s not  ent i t l ed t o gover nment al  

i mmuni t y f or  i nj ur i es ar i s i ng f r om negl i gent  per f or mance of  t he 

cont r act  wor k.   A. E.  Kor pel a,  Annot at i on,  Ri ght  of  cont r act or  

wi t h f eder al ,  st at e,  or  l ocal  publ i c body t o l at t er ' s i mmuni t y 

f r om t or t  l i abi l i t y ,  9 A. L. R.  3d 382 §§ 2( a) ,  5 ( 1966) ;  see al so 

64 Am.  Jur .  2d,  Publ i c Wor ks and Cont r act s § 109 ( 2013 updat e)  

( di scussi ng cont r act or s '  negl i gence i n per f or mi ng wor k;  negl ect  

or  f ai l ur e t o compl y wi t h cont r act ) .   Thi s under st andi ng of  t he 

doct r i ne of  gover nment al  cont r act or  i mmuni t y has been echoed by 

l egal  comment at or s.   See,  e. g. ,  Ri char d Ausness,  Sur r ogat e 

I mmuni t y:   The Gover nment  Cont r act  Def ense and Pr oduct s 

Li abi l i t y ,  47 Ohi o St .  L. J.  985,  995 ( 1986) .  
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C.   Appl i cat i on 

¶47 Wi t h t he above pr i nci pl es i n mi nd,  we t ur n t o t he 

pr esent  case.   Al t hough t he par t i es have f r amed t hei r  ar gument s 

sol el y i n t er ms of  t he Lyons t est ,  we anal yze Musson' s c l ai m f or  

i mmuni t y under  bot h r equi r ement s of  Wi s.  St at .  § 893. 80( 4) .   

Thi s i ncl udes whet her  Musson i s an agent  under  § 893. 80( 4) ,  as 

det er mi ned by t he Lyons t est ,  as wel l  as whet her  t he conduct  

t hat  i s  al l eged t o be a cause of  i nj ur y i s ent i t l ed t o i mmuni t y 

under  § 893. 80( 4)  as t he i mpl ement at i on of  a l egi s l at i ve,  quasi -

l egi s l at i ve,  et c .  deci s i on.     We concl ude f i r st  t hat ,  under  t he 

Lyons t est s,  Musson has f ai l ed t o demonst r at e t hat  i t  i s  an 

agent  ent i t l ed t o gover nment al  cont r act or  i mmuni t y.   

Fur t her mor e,  as gui dance t o f ut ur e l i t i gant s,  we exami ne why 

Musson' s al l egat i ons i n suppor t  of  summar y j udgment  f ai l  t o 

demonst r at e t hat  Musson was ent i t l ed t o i mmuni t y as an agent  

i mpl ement i ng a l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  

quasi - j udi c i al  f unct i on of  a gover nment al  ent i t y.  

¶48 Under  t he Lyons t est  as appl i ed t o Wi s.  St at .  

§ 893. 80( 4) ,  Musson was not  an agent  f or  whi ch i mmuni t y was 

avai l abl e.   The r el evant  cont r act ual  l anguage ( t he St andar d 

Speci f i cat i ons)  demonst r at es t hat  Musson was not  subj ect  t o 

" r easonabl y pr eci se speci f i cat i ons"  as i s necessar y t o i nvoke 



No.  2011AP1158   

 

29 
 

cont r act or  i mmuni t y as an agent  of  a gover nment al  ent i t y. 17  The 

pr i mar y pr ovi s i on upon whi ch t he par t i es f ocus t hei r  ar gument s 

and upon whi ch we r el y i n concl udi ng t hat  t he Lyons t est  i s  not  

sat i sf i ed i s t he " means and met hods"  pr ovi s i on i n t he St andar d 

Speci f i cat i ons. 18  The conduct  f or  whi ch Musson was r esponsi bl e 

under  t he means and met hods pr ovi s i on ar e,  by def i ni t i on,  

di st i ngui shabl e f r om conduct  f or  whi ch i mmuni t y may be avai l abl e 

f or  agent s under  § 893. 80( 4) ,  as set  f or t h i n Lyons.  

                                                 
17 As our  di scussi on bel ow shoul d make cl ear ,  our  r ef er ence 

t o t he Speci f i cat i ons as suppor t  f or  our  concl usi on t hat  
i mmuni t y i s not  avai l abl e shoul d not  be r ead t o suggest  t hat  t he 
t er ms of  a gover nment  cont r act  may cr eat e i mmuni t y wher e none 
woul d ot her wi se exi st  by v i r t ue of  t he l egi s l at i ve,  quasi -
l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  nat ur e of  t he act i v i t i es  
at  i ssue.   Our  r ef er ence t o t he St andar d Speci f i cat i ons mer el y 
demonst r at es t hat  t he par t i es appar ent l y cont empl at ed t hat  
Musson' s per f or mance of  i t s  const r uct i on r esponsi bi l i t i es woul d 
not  ent i t l e Musson t o t he i mmuni t y t hat  may be af f or ded t o 
agent s under  Wi s.  St at .  § 893. 80( 4) .  

18 Ot her  sect i ons i n t he St andar d Speci f i cat i ons al so 
suppor t  t he cont ent i on t hat  t he par t i es cont empl at ed t hat  Musson 
was not  subj ect  t o r easonabl y pr eci se speci f i cat i ons under  Lyons 
and coul d be hel d l i abl e f or  any negl i gence i n t he per f or mance 
of  t he const r uct i on.   For  exampl e:  

-  § 107. 1( 2) ,  r equi r i ng t he cont r act or  t o " [ p] r ovi de 
al l  necessar y saf eguar ds,  saf et y devi ces,  and 
pr ot ect i ve equi pment .   Take al l  ot her  act i ons t hat  
ar e r easonabl y necessar y t o pr ot ect  t he l i f e and 
heal t h of  empl oyees on t he pr oj ect  and t he saf et y of  
t he publ i c. "  

-  § 107. 11. 1( 3) ,  r equi r i ng t he cont r act or  t o " [ a] ssume 
l i abi l i t y  f or  al l  damage t o publ i c or  pr i vat e 
pr oper t y r esul t i ng f r om cont r act or  oper at i ons,  
def ect i ve wor k or  mat er i al s,  or  non- execut i on of  t he 
cont r act . "  
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¶49 The means and met hods pr ovi s i on st at es,  i n r el evant  

par t ,  t hat  Musson " i s sol el y r esponsi bl e f or  t he means,  met hods,  

t echni ques,  sequences,  and pr ocedur es of  const r uct i on. "  

( Emphasi s added. )   I n t hi s cont ext ,  bei ng " r esponsi bl e"  f or  t he 

" means,  met hods,  [ et c. ] "  i nvol ves bot h power s and dut i es.   That  

i s,  Musson was not  onl y empower ed t o t ake act i ons i nvol v i ng how 

t he const r uct i on pr ocess was t o pr oceed,  Musson al so had t he 

r esponsi bi l i t y  f or  t he act i ons i t  t ook,  i ncl udi ng i ncur r i ng 

l i abi l i t y  i f  i t s  act i ons caused i nj ur y.   See Bl ack' s Law 

Di ct i onar y 1427 ( 9t h ed.  2009)  ( def i ni ng " r esponsi bi l i t y"  as 

" l i abi l i t y" ) ;  see i d.  ( not i ng t hat  " r esponsi bl e .  .  .  s i mpl y 

means l i abl e t o be made t o account  or  pay" )  ( quot i ng H. L. A.  

Har t ,  " Changi ng Concept i ons of  Responsi bi l i t y , "  i n Puni shment  

and Responsi bi l i t y   186,  196–97 ( 1968) ) .  

¶50 Many of  Musson' s  day- t o- day act i ons at  t he Ohi o St r eet  

pr oj ect  s i t e ar e chr oni c l ed i n t he dai l y l ogs of  onsi t e act i v i t y 

kept  by one of  t he DOT' s engi neer s,  Ryan Schanhof er .   These l ogs 

not e numer ous i nst ances of  Musson t aki ng act i ons wi t hout  DOT or  

Ci t y appr oval ,  pur suant  t o Musson' s i ndependent  r esponsi bi l i t y  

under  t he means and met hods pr ovi s i on.   Thr oughout  t he cour se of  

t he pr oj ect ,  t her e wer e mul t i pl e occasi ons on whi ch Schanhof er  

had t o i nf or m Ci t y of f i c i al s t hat  he coul d not  st op Musson f r om 

pr oceedi ng on a cer t ai n cour se because Musson' s act i on was 

wi t hi n t he " means and met hods"  pr ovi s i on.   One of  t hese act i ons 

was t he r emoval  of  t he ent i r e r oadbed of  Ohi o St r eet ,  r at her  

t han r emovi ng por t i ons on a bl ock- by- bl ock basi s.   Ot her  such 

act i ons i ncl uded what ever  st eps Musson woul d t ake t o ensur e 
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pr oper  dr ai nage,  as demonst r at ed by Schanhof er ' s not e t hat  

Musson' s c l eani ng si l t  scr eens i n dr ai nage ar eas was " up t o t he 

cont r act or . " 19 

¶51 As di scussed above,  t he nat ur e of  Musson' s act i ons,  

t aken pur suant  t o t he means and met hods pr ovi s i on,  demonst r at es 

t hat  Musson had subst ant i al  i ndependent  deci s i on- maki ng 

aut hor i t y i n per f or mi ng i t s t asks,  such t hat  Musson' s 

r el at i onshi p wi t h t he DOT f or  t he conduct  t hat  i s  al l eged t o 

have r esul t ed i n har m cannot  be char act er i zed as t hat  of  a 

ser vant .   See Ar sand,  83 Wi s.  2d at  45–46 ( def i ni ng ser vant  as 

one subj ect  t o t he mast er ' s cont r ol  or  r i ght  of  cont r ol ) .   Such 

i ndependent  di scr et i on i s al so cont r ar y t o Lyons'  " r easonabl y 

pr eci se speci f i cat i ons"  r equi r ement ,  i n t hat  a cont r act or  may 

not  possess such cont r ol  over  t he al l eged i nj ur y- causi ng act i on 

                                                 
19 Mor eover ,  t he mer e f act  t hat  DOT per sonnel  wer e onsi t e 

dur i ng Musson' s per f or mance of  t he Ohi o St r eet  sewer  wor k does 
not  t r ansf or m Musson' s cont r act ual  per f or mance i nt o t he 
i mpl ement at i on of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  
quasi - j udi c i al  act i ons t hat  ar e ent i t l ed t o i mmuni t y.   
Tel l i ngl y,  § 105. 2( 4)  of  t he St andar d Speci f i cat i ons pr ovi des 
t hat  " [ t ] he depar t ment ' s r evi ew does not  r el i eve t he cont r act or  
of  t he r esponsi bi l i t y  f or  obt ai ni ng sat i sf act or y r esul t s. "    

Si mi l ar l y,  wher e t he St andar d Speci f i cat i ons ar e s i l ent  on 
t he saf et y measur es or  per f or mance st andar ds appl i cabl e i n a 
gi ven scenar i o,  a cont r act or  may not  r el y on t hat  s i l ence as a 
l i cense t o under t ake what ever  measur es t he cont r act or  sel ect s 
wi t hout  t hr eat  of  l i abi l i t y .   Gover nment al  cont r act or  i mmuni t y 
must  be based on t he pr i or  exer ci se of  l egi s l at i ve,  quasi -
l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons by a 
gover nment al  ent i t y under  Wi s.  St at .  § 893. 80( 4) ,  whi ch t he 
gover nment al  cont r act or  i mpl ement s as a st at ut or y agent .   
Si l ence,  wi t hout  mor e,  does not  demonst r at e t he exer ci se of  
necessar y gover nment al  deci s i on- maki ng.  
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and st i l l  be consi der ed an agent  f or  pur poses of  gover nment al  

cont r act or  i mmuni t y under  Wi s.  St at .  § 893. 80( 4) .   Musson t hus 

f ai l s t o sat i sf y t he Lyons t est  and i s not  an agent  under  

§ 893. 80( 4) . 20   

¶52 Next ,  havi ng concl uded t hat  Musson i s not  ent i t l ed t o 

i mmuni t y as an agent  under  t he Lyons t est ,  we al so exami ne 

Musson' s c l ai m f or  i mmuni t y i n l i ght  of  t he i nj ur y al l eged and 

t he pl ai n l anguage of  Wi s.  St at .  § 893. 80( 4) ,  whi ch l i mi t s 

i mmuni t y t o " act s done i n t he exer ci se of  l egi sl at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons. "   Begi nni ng 

wi t h t he i nj ur y t hat  Shower s has al l eged,  we not e t hat  Shower s'  

al l egat i ons ar e di f f er ent  i n k i nd f r om t he al l egat i ons 

under l y i ng t he Lyons t est  f or  gover nment al  cont r act or  i mmuni t y.   

The subst ance of  Shower s'  c l ai m i s not  t hat  Musson was negl i gent  

i n i t s i mpl ement at i on of  a deci s i on made i n t he exer ci se of  a 

gover nment al  ent i t y ' s l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  

or  quasi - j udi c i al  f unct i on,  as was t he case i n Lyons.   Rat her ,  

Shower s al l eges t hat  Musson negl i gent l y per f or med i t s 

excavat i on,  const r uct i on,  and dr ai nage r esponsi bi l i t i es under  

t he cont r act .   Speci f i cal l y,  Shower s'  compl ai nt  al l eges t hat  

                                                 
20 Because Musson has f ai l ed t o demonst r at e t hat  t her e wer e 

r easonabl y pr eci se speci f i cat i ons t hat  cont r ol l ed any al l eged 
i nj ur y- causi ng deci s i on or  conduct ,  we have no need t o exami ne 
t he second and t hi r d r equi r ement s of  t he Lyons t est  ( i . e. ,  
whet her  t he cont r act or  f ol l owed such r easonabl y pr eci se 
speci f i cat i ons and whet her  t he cont r act or  war ned t he 
gover nment al  ent i t y of  any danger s associ at ed wi t h t he 
speci f i cat i ons t hat  wer e known by t he cont r act or ,  but  not  by t he 
gover nment al  ent i t y) .  
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Musson i s l i abl e f or  " i mpr oper  dr ai nage,  .  .  .  mai nt enance,  

excavat i on,  const r uct i on pr ocedur es,  and f ai l ur e t o t ake 

cor r ect i ve measur es. "    

¶53 These asser t i ons ar e f undament al l y di f f er ent  f r om t he 

asser t i on t hat  a gover nment al  ent i t y negl i gent l y sel ect ed a 

desi gn t hat  a cont r act or  i mpl ement ed f or  a gover nment  pr oj ect .   

Desi gn sel ect i on i s a t ype of  gover nment al  ent i t y deci s i on t hat  

we have det er mi ned i s wi t hi n t he l egi s l at i ve or  quasi -

l egi s l at i ve f unct i on i mmuni zed under  Wi s.  St at .  § 893. 80( 4) .   

See,  e. g. ,  Char t ,  57 Wi s.  2d at  100–01 ( r ecogni z i ng l egi s l at i ve 

or  quasi - l egi s l at i ve nat ur e of  desi gn deci s i on) ;  Lange v.  Town 

of  Nor way,  77 Wi s.  2d 313,  318–20,  253 N. W. 2d 240 ( 1977)  ( same) .    

¶54 I n cont r ast ,  Shower s al l eges t hat  Musson' s per f or mance 

of  i t s  const r uct i on dut i es,  such as mai nt ai ni ng dr ai nage at  t he 

wor ksi t e,  di d not  meet  t he st andar d of  due car e f or  const r uct i on 

wor k.   Cf .  Br ooks v.  Hayes,  133 Wi s.  2d 228,  234–35,  395 N. W. 2d 

167 ( 1986)  ( r ecogni z i ng t hat  a const r uct i on cont r act  i mpl i c i t l y  

i mposes a dut y on cont r act or s t o per f or m wor k accor di ng t o t he 

st andar d of  due car e) .   An al l egat i on such as Shower s makes does  

not  i mpl i cat e t he t ypes of  act s f or  whi ch Wi s.  St at .  § 893. 80( 4)  

af f or ds i mmuni t y t o a gover nment al  ent i t y.   Ther ef or e,  t hey 

cannot  f or m t he basi s f or  i mmuni t y f or  a cont r act or .   For  a 

gover nment al  ent i t y t o be accor ded i mmuni t y under  § 893. 80( 4) ,  

t he ent i t y must  be abl e t o show t hat  t he al l egedl y i nj ur i ous act  

was done i n t he exer ci se of  a l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al  or  quasi - j udi c i al  f unct i on.   Musson has not  shown t hat  

t he act s t hat  Shower s asser t s wer e a cause of  i nj ur y——Musson' s 
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al l eged i mpr oper  dr ai nage,  mai nt enance,  excavat i on,  and 

const r uct i on at  t he Ohi o St r eet  pr oj ect ——wer e t he i mpl ement at i on 

of  a gover nment al  ent i t y ' s exer ci se of  l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons.   Ther ef or e,  

i mmuni t y under  § 893. 80( 4)  i s not  avai l abl e f or  t hose act s.  

¶55 I n f ut ur e cases,  gover nment al  cont r act or s seeki ng 

i mmuni t y shoul d i ncl ude i n t hei r  pl eadi ngs suf f i c i ent  f act s t o 

demonst r at e t hat  t he gover nment al  ent i t y f r om whi ch t he 

cont r act or  woul d der i ve i mmuni t y was engaged i n one of  t he 

f unct i ons f or  whi ch i mmuni t y i s avai l abl e under  Wi s.  St at .  

§ 893. 80( 4) ,  and t hat  t he cont r act or  was an agent  wi t h r espect  

t o i nj ur y- causi ng conduct .  

¶56 Accor di ngl y,  Shower s'  c l ai ms,  t hat  Musson negl i gent l y 

per f or med t he wor k r equi r ed by t he gover nment  cont r act ,  shoul d 

be anal yzed under  st andar d negl i gence pr i nci pl es.   See Cof f ey,  

74 Wi s.  2d at  531,  535–40 ( set t i ng f or t h el ement s of  st andar d 

negl i gence anal ysi s and appl y i ng t hose el ement s af t er  

det er mi ni ng t hat  muni ci pal  of f i cer  was not  ent i t l ed t o 

i mmuni t y) .   Al t hough ul t i mat el y Musson may be f ound not  t o have 

been negl i gent  i n i t s per f or mance of  i t s  const r uct i on 

act i v i t i es,  summar y j udgment  was i nappr opr i at e based on t he 

subst ance of  Shower s'  compl ai nt .  

I I I .   CONCLUSI ON 

¶57 We concl ude t hat  wher e a t hi r d par t y ' s c l ai m agai nst  a 

gover nment al  cont r act or  i s based on t he al l egat i on t hat  t he 

cont r act or  negl i gent l y per f or med i t s wor k under  a cont r act  wi t h 

a gover nment al  ent i t y,  t he gover nment al  cont r act or  must  pr ove 
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bot h t hat  t he cont r act or  meet s t he def i ni t i on of  " agent "  under  

Wi s.  St at .  § 893. 80( 4) ,  as set  f or t h i n Lyons,  and t hat  t he 

cont r act or ' s act  i s  one f or  whi ch i mmuni t y i s avai l abl e under  

§ 893. 80( 4) .   Speci f i cal l y,  we concl ude t hat  f or  a cont r act or  t o 

come wi t hi n § 893. 80( 4) ' s shi el d of  i mmuni t y,  t he cont r act or  

must  pr ove i t  was act i ng as t he gover nment al  ent i t y ' s agent  i n 

accor dance wi t h r easonabl y pr eci se speci f i cat i ons,  as set  f or t h 

i n Lyons.   I n t hi s case,  Musson has not  shown t hat  i t  was act i ng 

as a gover nment al  ent i t y ' s agent  f or  pur poses of  t he al l eged 

i nj ur y- causi ng conduct  because Musson was not  act i ng pur suant  t o 

" r easonabl y pr eci se speci f i cat i ons. "  

¶58 Mor eover ,  pur suant  t o t he pl ai n l anguage of  Wi s.  St at .  

§ 893. 80( 4) ,  we al so concl ude t hat  a gover nment al  cont r act or  

seeki ng t o asser t  t he def ense of  i mmuni t y shoul d c l ear l y al l ege 

i n t he pl eadi ngs why t he i nj ur y- causi ng conduct  comes wi t hi n a 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i on as set  out  i n § 893. 80( 4) .   I n t he cont ext  of  t hi s 

case,  a gover nment al  cont r act or  woul d be r equi r ed t o asser t  t hat  

i t  was i mpl ement i ng a deci s i on of  a gover nment al  ent i t y t hat  was 

made wi t hi n t he scope of  t he gover nment al  ent i t y ' s l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons.   

Adher ence t o t hese st at ut or y r equi r ement s f or  i mmuni t y under  

§ 893. 80( 4)  wi l l  avoi d ext endi ng bl anket  i mmuni t y f or  c l ai ms of  

negl i gent l y per f or med wor k agai nst  gover nment al  cont r act or s when 

t he sol e basi s f or  i mmuni t y i s t hat  t he wor k was per f or med 

pur suant  t o a cont r act  wi t h a gover nment al  ent i t y.   Al l owi ng 

gover nment al  cont r act or s t o c l ai m i mmuni t y i n such i nst ances 
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woul d vast l y expand t he doct r i ne of  gover nment al  i mmuni t y.  

Appl y i ng t hi s r at i onal e t o t hi s case,  we concl ude t hat  Musson 

woul d not  be ent i t l ed t o i mmuni t y f or  Shower s'  c l ai ms t hat  

Musson negl i gent l y per f or med i t s wor k under  a gover nment  

cont r act ,  because Musson has not  made a showi ng t hat  Musson was 

an agent  i mpl ement i ng a gover nment al  ent i t y ' s  deci s i on made 

wi t hi n t he scope of  t he ent i t y ' s  l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al  or  quasi - j udi c i al  f unct i ons.   

¶59 Ther ef or e,  based on Musson f ai l i ng t o meet  t he 

st andar d f or  a Wi s.  St at .  § 893. 80( 4)  agent ,  Musson i s not  

ent i t l ed t o i mmuni t y under  § 893. 80( 4) .   Addi t i onal l y,  we 

concl ude t hat  t he f act s set  out  i n suppor t  of  summar y j udgment  

woul d not  suppor t  a c l ai m of  gover nment al  cont r act or  i mmuni t y 

because Musson has f ai l ed t o asser t  t hat  t he act s f or  whi ch i t  

c l ai ms i mmuni t y wer e " act s done i n t he exer ci se of  l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons, "  as 

r equi r ed under  § 893. 80( 4) .   Accor di ngl y,  Shower s'  c l ai ms shoul d 

be anal yzed no di f f er ent l y t han negl i gence cl ai ms agai nst  ot her  

cont r act or s.  

¶60 Musson may t her ef or e be l i abl e i f  Shower s i s abl e t o 

show t hat  i n per f or mi ng i t s wor k under  t he gover nment  cont r act ,  

Musson had a dut y of  due car e t o Shower s,  t hat  Musson br eached 

t hat  dut y,  and t hat  such br each was a cause of  Shower s'  damages.   

Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs on Shower s'  c l ai ms agai nst  Musson consi st ent  

wi t h t hi s opi ni on.   Addi t i onal l y,  because Musson' s and t he 

Ci t y ' s cr oss- cl ai ms wer e not  f ul l y  l i t i gat ed i n t he c i r cui t  
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cour t  and wer e not  addr essed by t he cour t  of  appeal s,  t hose 

cl ai ms shoul d be addr essed on r emand.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded t o t he c i r cui t  cour t .  
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¶61 N.  PATRI CK CROOKS,  J.  (concurring).  Thi s case i s 

about  whet her  Musson Br os. ,  I nc.  ( Musson)  i s an agent  of  a 

gover nment al  ent i t y under  t he t est  est abl i shed i n t he Lyons 

case.   See Est at e of  Lyons v.  CNA I ns.  Cos. ,  207 Wi s.  2d 446,  

558 N. W. 2d 658 ( Ct .  App.  1996) .   I  agr ee wi t h t he maj or i t y t hat  

under  t he Lyons t est ,  Musson i s not  an agent  because Musson has 

not  shown t hat  i t  was act i ng pur suant  t o " r easonabl y pr eci se 

speci f i cat i ons"  as t he f i r st  pr ong of  t he Lyons t est  r equi r es.   

Musson i s t her ef or e not  ent i t l ed t o i mmuni t y.   The gr ant  of  

summar y j udgment  shoul d t her ef or e be r ever sed.   Al t hough I  do 

not  j oi n t he maj or i t y opi ni on,  I  r espect f ul l y concur  f or  r easons 

st at ed her ei n.  

¶62 I n past  cases,  we have not  f ocused on whet her  t he 

gover nment al  ent i t y ' s deci s i ons wer e l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  as a f i r st  st ep i n 

answer i ng t he Lyons quest i on.   Even i f  t he cour t  chooses t o 

adopt  t hat  f r amewor k f or  t he Lyons t est ,  I  am concer ned t hat  t he 

maj or i t y may have t aken an appr oach t o t he Lyons i mmuni t y 

anal ysi s i t sel f  t hat  coul d be r ead as changi ng t he l aw on 

gover nment al  cont r act or  i mmuni t y .   I f  t hat  i s  t he maj or i t y ' s 

i nt ent ,  t he best  way t o do so i s t o acknowl edge t hat ,  and t o 

of f er  mor e gui dance t o l i t i gant s,  l awyer s,  and cour t s.  

¶63 Whi l e t he maj or i t y opi ni on ( at  ¶2 n. 5)  says t hat  t her e 

i s no i nt ent i on t o adopt  a f undament al  change i n our  i mmuni t y 

j ur i spr udence,  I  am al so concer ned t hat ,  due t o some not abl e 

s i mi l ar i t i es,  t he maj or i t y opi ni on coul d be r ead as endor si ng 

t he t ype of  f undament al  change t hat  Just i ce Gabl eman advocat es 
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i n a concur r ence i n an unr el at ed gover nment al  i mmuni t y case. 1  

Whi l e I  shar e Just i ce Gabl eman' s di smay wi t h some aspect s of  

t hi s cour t ' s  i mmuni t y j ur i spr udence,  I  f avor  an i ncr ement al  

appr oach t o cor r ect i ng t he pr obl ems.   A good pl ace t o st ar t  

woul d be t o r ecogni ze t hat  our  pr i or  cases have const r ued t he 

mi ni st er i al  dut y except i on t o i mmuni t y t oo nar r owl y. 2 

¶64 The maj or i t y ' s appr oach pr ovi des l i t t l e gui dance as t o 

how t he showi ng i t  r equi r es coul d be met .   The maj or i t y 

concl udes t hat  " [ T] he f act s set  out  i n suppor t  of  summar y 

j udgment  woul d not  suppor t  a c l ai m of  gover nment al  cont r act or  

i mmuni t y because Musson has f ai l ed t o asser t  t hat  t he act s f or  

whi ch i t  c l ai ms i mmuni t y wer e ' act s done i n t he exer ci se of  

                                                 
1 See Bost co,  LLC v.  Mi l waukee Met r o.  Sewer age Di st . ,  2013 

WI  78,  ¶103,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( Gabl eman,  J. ,  
concur r i ng) :  

I  woul d .  .  .  do away wi t h t he mi ni st er i al  dut y and 
known danger  except i ons and r est or e our  i mmuni t y 
j ur i spr udence t o conf or m wi t h § 893. 80( 4)  and Hol yt z.  
That  i s,  gover nment al  ent i t i es,  of f i c i al s,  and 
empl oyees shoul d be ent i t l ed t o i mmuni t y onl y  f or   
" act s done i n t he exer ci se of  l egi s l at i ve,  quasi -
l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  f unct i ons. "   
Wi s.  St at .  § 893. 80( 4) ;  see al so [ Hol yt z v.  Ci t y of  
Mi l waukee,  17 Wi s.  2d 26,  40,  115 N. W. 2d 618 ( 1962) ] .  

2 A br i ef  def i ni t i on of  a " mi ni st er i al  dut y"  i s somet hi ng 
t hat  i s  " absol ut e,  cer t ai n and i mper at i ve,  i nvol v i ng mer el y t he 
execut i on of  a set  t ask,  and when t he l aw whi ch i mposes i t  
pr escr i bes and def i nes t he t i me,   mode and occasi on f or  i t s 
per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  
j udgment  or  di scr et i on. "   Thi s def i ni t i on i s c i t ed i n Li st er  v.  
Boar d of  Regent s,  72 Wi s.  2d 282,  301,  240 N. W. 2d 610 ( 1976) ,  
whi ch t akes l anguage f r om Meyer  v.  Car man,  271 Wi s.  329,  332,  73 
N. W. 2d 514 ( 1955)  ( quot i ng 18 Eugene McQui l l i n,  Muni ci pal  
Cor por at i ons § 53. 33,  at  225 ( 3d ed. ) ) .  
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l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons. ' "   Maj or i t y op. ,  ¶4.    

¶65 I n cases i nvol v i ng i mmuni t y,  t he anal ysi s has usual l y  

f ocused on whet her  t he al l eged negl i gent  act s wer e di scr et i onar y 

or  non- di scr et i onar y,  and i mmuni t y det er mi nat i ons of t en t ur ned 

on such anal ysi s.   Her e,  t he maj or i t y hol ds t hat  Musson must  

make an i ni t i al  showi ng bef or e appl i cat i on of  t he t hr ee pr ongs 

of  t he Lyons t est  f or  gover nment al  cont r act or s c l ai mi ng 

i mmuni t y.   Speci f i cal l y,  t he maj or i t y f aul t s Musson f or  f ai l i ng 

t o " asser t  t hat  t he act s f or  whi ch i t  c l ai ms i mmuni t y wer e ' act s  

done i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  

or  quasi - j udi c i al  f unct i ons'  .  .  .  . "   See maj or i t y op. ,  ¶59.   

Li t i gant s may be unabl e t o di scer n f r om t hi s opi ni on what  sor t  

of  f act s t hey must  al l ege i n or der  t o est abl i sh t hat  i mmuni t y 

appl i es.   When t hi s cour t  cr af t s a somewhat  di f f er ent  anal yt i cal  

f r amewor k,  t he best  pr act i ce i s t o c l ear l y l ay out  t he r easons 

f or  t he change,  and ar t i cul at e what  l i t i gant s must  show t o 

sat i sf y t he st andar d.  

¶66 Ther e ar e st r i k i ng s i mi l ar i t i es bet ween t he l anguage 

of  t he maj or i t y and t he l anguage of  Just i ce Gabl eman' s Bost co 

concur r ence.   Bot h opi ni ons r ead t he st at ut e as r equi r i ng 

par t i es who woul d c l ai m i mmuni t y t o show t hat  t he al l eged 

negl i gent  act  was r el at ed t o t he exer ci se of  " l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  f unct i ons. "   I n 

Just i ce Gabl eman' s Bost co concur r ence,  he advocat es " r est or [ i ng]  

Hol yt z by pl aci ng t he bur den on t he gover nment  t o show t hat  i t  

i s  ent i t l ed t o i mmuni t y,  as opposed t o t he st at us quo i n 
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Wi sconsi n,  wher e i t  i s  now t he pl ai nt i f f ' s  r esponsi bi l i t y  t o 

pr ove t hat  i mmuni t y was pi er ced. "   Bost co,  LLC v.  Mi l waukee 

Met r o.  Sewer age Di st . ,  2013 WI  78,  ¶113,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___ ( Gabl eman,  J. ,  concur r i ng) .   The Bost co concur r ence 

endor ses a t est  under  whi ch " [ t ] he gover nment al  ent i t y seeki ng 

t o est abl i sh i mmuni t y bear s t he bur den of  pr ovi ng"  cer t ai n 

f act s.   I d.   Si mi l ar l y,  under  t he maj or i t y ' s hol di ng i n t hi s 

case,  a gover nment al  cont r act or  who seeks t o i nvoke st at ut or y 

i mmuni t y bear s at  l east  t he i ni t i al  bur den of  est abl i shi ng t hat  

t he gover nment  ent i t y ' s deci s i ons wer e l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al .   Maj or i t y op. ,  ¶2.   

Compar e Bost co,  ___ Wi s.  2d ____,  ¶103 ( Gabl eman,  J. ,  

concur r i ng)  ( " gover nment al  ent i t i es,  of f i c i al s,  and empl oyees 

shoul d be ent i t l ed t o i mmuni t y onl y f or  ' act s done i n t he 

exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al ,  or  quasi -

j udi c i al  f unct i ons' " ) ,  wi t h maj or i t y op. ,  ¶27 n. 13 ( " Musson does 

not  speci f y whet her  t he i mmuni t y i t  seeks i s l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  i n nat ur e. " ) .    

¶67 Fur t her ,  i n t hi s  case,  t her e was ext ensi ve br i ef i ng on 

t he pot ent i al  appl i cat i on of  t he mi ni st er i al  dut y except i on t o 

i mmuni t y,  and yet  t he maj or i t y does not  addr ess t he ar gument s or  

acknowl edge i t s pot ent i al  appl i cat i on.   Thi s mi ght  be vi ewed by 

some as consi st ent  wi t h Just i ce Gabl eman' s suggest i on t hat  i n 

i mmuni t y cases anal ysi s of  mi ni st er i al  dut y shoul d be " do[ ne]  

away wi t h. "   Bost co,  ___ Wi s.  2d ___,  ¶103 ( Gabl eman,  J. ,  

concur r i ng) .  
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¶68 An i ncr ement al  appr oach t hat  woul d be mor e consi st ent  

wi t h our  j ur i spr udence woul d be one t hat  addr esses t he pr obl em 

of  t hi s cour t ' s  over l y nar r ow i nt er pr et at i on of  mi ni st er i al  

dut y.   Our  mi ni st er i al  dut y anal ysi s at  t i mes t ur ns i nt o a 

sear ch t o f i nd any di scr et i on t hat  coul d have been exer ci sed,  

and t hen decl ar i ng i mmuni t y i s r equi r ed.   Rul i ng out  l i abi l i t y  

wher ever  any di scr et i on i s exer ci sed essent i al l y  cr eat es 

i mmuni t y f or  al most  al l  act i ons.   As an i nf l uent i al  t r eat i se 

not ed:   

St at i ng t he r easons f or  t he di scr et i onar y- mi ni st er i al  
di st i nct i on i s much easi er  t han st at i ng t he r ul e. . . .  
[ T] he di f f er ence bet ween " di scr et i onar y"  and 
" mi ni st er i al "  i s  ar t i f i c i al .  An act  i s  sai d t o be 
di scr et i onar y when t he of f i cer  must  exer ci se some 
j udgment  i n det er mi ni ng whet her  and how t o per f or m an 
act .  The pr obl em i s t hat  " [ i ] t  woul d be di f f i cul t  t o 
concei ve of  any of f i c i al  act ,  no mat t er  how di r ect l y 
mi ni st er i al ,  t hat  di d not  admi t  of  some di scr et i on i n 
t he manner  of  i t s  per f or mance,  even i f  i t  i nvol ved 
onl y t he dr i v i ng of  a nai l . "   

McQui l l i n,  Muni c i pal  Cor por at i ons § 53. 04. 10 ( 3d ed. )  ( quot ed i n 

Wi l l ow Cr eek Ranch,  L. L. C.  v.  Town of  Shel by,  2000 WI  56,  ¶136,  

235 Wi s.  2d 409,  611 N. W. 2d 693 ( Pr osser ,  J. ,  di ssent i ng) ) .  

¶69 The f act  t hat  even a " di r ect l y mi ni st er i al "  act  

i nvol ves " some di scr et i on i n t he manner  of  i t s  per f or mance"  can 

make i t  easy f or  cour t s t o decl i ne t o f i nd a mi ni st er i al  dut y 

wher e one i n f act  exi st s.   Li ke Just i ce Gabl eman,  I  bel i eve our  

cases have somet i mes f ai l ed t o r ecogni ze t hi s and have empl oyed 

t oo r est r i ct i ve an i nt er pr et at i on of  mi ni st er i al  dut y.   ( See 

Bost co,  ¶109 ( Gabl eman,  J. ,  concur r i ng) .   Whi l e I  do not  f avor  a 

f undament al  shi f t  i n our  j ur i spr udence,  we shoul d be mi ndf ul  of  

t he f act  t hat  decl i ni ng t o det er mi ne t hat  a mi ni st er i al  dut y 
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exi st s wher e any exer ci se of  di scr et i on can be det ect ed l eads t o 

i mmuni zi ng t oo much gover nment  conduct .   We shoul d appl y t he 

t est  concer ni ng mi ni st er i al  dut y i n a way t hat  ser ves t he 

i mpor t ant  publ i c  pol i cy obj ect i ves t hat  under l i e t he r easons f or  

per mi t t i ng l i abi l i t y  wher e a mi ni st er i al  dut y exi st s.   We must  

do a bet t er  j ob of  st r i k i ng t he bal ance bet ween t oo much 

i mmuni t y,  whi ch cr eat es a heavy bur den f or  t hose who suf f er  har m 

f r om negl i gent  gover nment  act s,  and t oo much l i abi l i t y ,  whi ch 

cr eat es a heavy bur den f or  t axpayer s.  

¶70 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶71 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s opi ni on.  
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