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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Washi ngt on 

Count y,  Andr ew T.  Gonr i ng,  Judge.   Rever sed and cause r emanded.    

 

¶1 DAVI D T.  PROSSER,  J.    These consol i dat ed est at e cases 

ar e bef or e t he cour t  on cer t i f i cat i on f r om t he cour t  of  appeal s,  

pur suant  t o Wi s.  St at .  § ( Rul e)  809. 61 ( 2009- 10) . 1 

¶2 The cases ar i se f r om compet i ng pet i t i ons f or  t he 

appoi nt ment  of  a per sonal  r epr esent at i ve and t he f or mal  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se i ndi cat ed.  
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admi ni st r at i on of  t he est at e of  Nancy El l en Laubenhei mer  

( Laubenhei mer ) .   Joseph McLeod ( McLeod)  f i l ed a pet i t i on f or  

f or mal  admi ni st r at i on of  Laubenhei mer ' s est at e and hi s 

appoi nt ment  as per sonal  r epr esent at i ve.   He al so asser t ed hi s 

r i ght ,  as Laubenhei mer ' s husband,  t o a shar e of  her  est at e.   

Pat r i c i a Mudl af f  ( Pat r i c i a) ,  Laubenhei mer ' s st epdaught er ,  al so 

f i l ed a pet i t i on f or  f or mal  admi ni st r at i on and appoi nt ment  as 

per sonal  r epr esent at i ve.   Pat r i c i a asser t ed t hat  Laubenhei mer ' s 

mar r i age t o McLeod was i nval i d because Laubenhei mer  l acked t he 

ment al  capaci t y t o consent  t o t he mar r i age t o McLeod.   Thus,  

Pat r i c i a asked t he ci r cui t  cour t  t o decl ar e Laubenhei mer ' s 

mar r i age voi d,  maki ng McLeod i nel i gi bl e t o r ecei ve a shar e of  

Laubenhei mer ' s est at e.  

¶3 The pr i nci pal  i ssue i n t hi s case i s whet her  a cour t  

has t he aut hor i t y t o decl ar e a mar r i age voi d af t er  t he deat h of  

one of  t he par t i es t o t he mar r i age.  

¶4 The Washi ngt on Count y Ci r cui t  Cour t 2 r ej ect ed 

Pat r i c i a' s ar gument ,  concl udi ng t hat  annul ment  was t he onl y 

met hod t o voi d a mar r i age and t hat  a Wi sconsi n st at ut e pr ohi bi t s 

annul ment  af t er  t he deat h of  one of  t he par t i es t o t he mar r i age.  

¶5 We r ever se.   I n El l i s  v.  Est at e of  Tout ant  ( Est at e of  

Tout ant ) ,  2001 WI  App 181,  247 Wi s.  2d 400,  633 N. W. 2d 692,  t he 

cour t  of  appeal s hel d t hat  t her e i s a f undament al  di st i nct i on 

bet ween annul ment  and a j udi c i al  decl ar at i on t hat  a mar r i age i s  

voi d.   The cour t  of  appeal s f ur t her  hel d t hat  i n an est at e 

                                                 
2 Judge Andr ew T.  Gonr i ng pr esi di ng.    
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act i on chal l engi ng a mar r i age,  a cour t  may use i t s decl ar at or y 

j udgment  power s t o decl ar e t hat  a mar r i age pr ohi bi t ed by l aw was 

voi d and i ncapabl e of  val i dat i on by t he par t i es t o t he mar r i age.    

¶6 We concl ude t hat  t he hol di ngs and anal ysi s i n Est at e 

of  Tout ant  ar e cor r ect .   Annul ment  i s cer t ai nl y an appr opr i at e 

r emedy t o voi d a mar r i age when t he par t i es t o t he mar r i age ar e 

st i l l  al i ve,  but  i t  i s  not  t he excl usi ve r emedy t o chal l enge t he 

val i di t y of  a mar r i age.   The common l aw dr ew a di st i nct i on 

bet ween an annul ment  and a decl ar at i on t hat  a mar r i age was voi d,  

especi al l y a decl ar at i on af t er  t he deat h of  one of  t he par t i es.   

Our  st at ut es and case l aw have pr eser ved t hat  di st i nct i on.  

¶7 Wi sconsi n St at .  ch.  765 set s out  t he cr i t er i a f or  a 

val i d mar r i age i n t hi s st at e.   Fai l ur e t o meet  one of  t hese 

cr i t er i a wi l l  of t en r esul t  i n a voi d mar r i age.   An act i on under  

t he Uni f or m Decl ar at or y Judgment s Act  ( t he UDJA)  i s t he 

est abl i shed mechani sm f or  t est i ng t he val i di t y of  a mar r i age i n 

an est at e case because t he UDJA expl i c i t l y  pr ovi des st andi ng f or  

i nt er est ed par t i es i n an est at e act i on.  

¶8 The change i n t he annul ment  st at ut e i n 2005 Wi s.  Act  

443 di d not  al t er  t he hol di ngs i n t he Est at e of  Tout ant  case.   

Ther e i s no evi dence t hat  t he l egi s l at ur e sought  t o cur t ai l  a 

cour t ' s  power  t o addr ess f r aud,  mi st ake,  and ot her  exi genci es i n 

a di sput ed mar r i age i n or der  t o " decl ar e r i ght s,  st at us,  and 

ot her  l egal  r el at i ons. "   Wi s.  St at .  § 806. 04( 1) .   Li mi t i ng a 

cour t ' s  power  t o addr ess t hese i ssues woul d ef f ect i vel y shut  of f  

decl ar at or y r emedi es f or  par t i es i n an est at e act i on.  
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¶9 We r emand t he case t o t he c i r cui t  cour t  f or  f ur t her  

act i on consi st ent  wi t h t hi s opi ni on.  

I .  FACTUAL BACKGROUND & PROCEDURAL HI STORY 

 ¶10 Nancy and Luke ( Luke)  Laubenhei mer  wer e mar r i ed 30 

year s bef or e Luke' s deat h i n 2001.   Thei r  mar r i age pr oduced no 

chi l dr en,  but  Luke had t hr ee chi l dr en f r om a pr evi ous mar r i age.   

Two of  t hose chi l dr en,  Pat r i c i a and Mi l l ar d ( Mi l l ar d)  

Laubenhei mer ,  ar e par t i es i n t hi s case.   Laubenhei mer  never  

adopt ed Luke' s chi l dr en.    

 ¶11 Laubenhei mer  execut ed a wi l l  i n 1999 l eavi ng t he bul k 

of  her  est at e t o Luke,  but  i f  Luke di ed bef or e she di d,  t he bul k 

of  Laubenhei mer ' s est at e was t o be di st r i but ed t o Luke' s 

chi l dr en.   Laubenhei mer  di d not  al t er  t hi s wi l l  i n t he decade 

af t er  Luke' s deat h.    

 ¶12 Laubenhei mer  suf f er ed a st r oke i n Januar y 2007.   Fr om 

t hat  t i me unt i l  her  deat h i n Febr uar y 2009,  Laubenhei mer  al so 

suf f er ed f r om hyper t ensi on,  i nsul i n- dependent  di abet es,  and 

r enal  f ai l ur e.   At  some poi nt ,  McLeod came t o l i ve wi t h 

Laubenhei mer .   McLeod cl ai ms t hat  he l i ved wi t h her  begi nni ng i n 
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Jul y 2003.   Hi s pr esence i n her  home cl ear l y pr eceded Mar ch 

2007. 3   

¶13 On Oct ober  1,  2008,  Communi t y Memor i al  Hospi t al  i n 

Menomonee Fal l s admi t t ed Laubenhei mer  wi t h st r oke- l i ke sympt oms,  

i ncl udi ng " r i ght  s i de weakness,  di f f i cul t y speaki ng,  and f aci al  

dr oop. "   Two doct or s at  t he hospi t al  not ed Laubenhei mer ' s 

di mi ni shed ment al  capaci t y.   On Oct ober  11,  Dr .  Li sa M.  Ri ch and 

Dr .  Col l een Poggenbur g si gned a " St at ement  of  I ncapaci t at i on, "  

concl udi ng t hat  Laubenhei mer  was " unabl e t o r ecei ve and eval uat e 

i nf or mat i on ef f ect i vel y or  t o communi cat e deci s i ons"  and t hat  

she l acked t he capaci t y t o make heal t h car e deci s i ons.   The 

St at ement  of  I ncapaci t at i on act i vat ed Laubenhei mer ' s heal t h car e 

power  of  at t or ney,  whi ch desi gnat ed Laubenhei mer ' s cousi n,  Di ane 

Kul pa,  t o ser ve i n t hat  capaci t y.   Laubenhei mer ' s ment al  st at e 

pur por t edl y never  i mpr oved and t he heal t h car e power  of  at t or ney 

r emai ned i n ef f ect  unt i l  she di ed.    

¶14 On Oct ober  13,  2008,  Laubenhei mer  was t r ansf er r ed f r om 

Communi t y Memor i al  Hospi t al  t o Vi r gi ni a Hi ghl ands Heal t h and 

Rehabi l i t at i on Cent er  ( Vi r gi ni a Hi ghl ands) ,  a nur si ng home i n 

                                                 
3 A Mar ch 2007 Washi ngt on Count y Sher i f f ' s  Depar t ment  case 

r epor t  i ndi cat es t hat  a sher i f f ' s  deput y conduct ed a wel f ar e 
check of  Laubenhei mer ' s home based on a cal l  f r om an Aur or a 
Heal t h nur se assi gned t o t ake car e of  Laubenhei mer .   The case 
r epor t  i dent i f i ed McLeod as " Cl ar k McLeod. "   Al t hough t he case 
r epor t  not ed t hat  Laubenhei mer  admi t t ed t o " Cl ar k"  get t i ng 
" r at her  upset "  at  t i mes,  and t hat  t he nur se expr essed concer n 
about  " Cl ar k"  not  al l owi ng Laubenhei mer  t o get  t he car e she 
r equi r ed,  appar ent l y nei t her  t he deput y nor  t he Washi ngt on 
Count y Di v i s i on of  Soci al  Ser vi ces t ook any f ur t her  act i on i n 
r egar d t o t hi s r epor t .   
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Washi ngt on Count y.   Fr om t he t i me of  her  admi t t ance t o Vi r gi ni a 

Hi ghl ands unt i l  her  deat h on Febr uar y 5,  2009,  Laubenhei mer  was 

t r eat ed by Dr .  Di r k St ei ner t ,  t he at t endi ng physi c i an at  t he 

nur si ng home.    

¶15 McLeod r emoved Laubenhei mer  f r om Vi r gi ni a Hi ghl ands on 

Oct ober  27,  2008,  t o obt ai n a mar r i age l i cense.   He r emoved her  

agai n on November  34 f or  a mar r i age cer emony bef or e Washi ngt on 

Count y Cour t  Commi ssi oner  Jef f r ey A.  Jaeger .   McLeod di d not  

i nf or m Laubenhei mer ' s f ami l y,  f r i ends,  doct or s,  or  soci al  

wor ker s about  t he weddi ng.   A r epr esent at i ve of  a medi cal  

i nsur ance car r i er  f or  Laubenhei mer  was t he f i r st  t o communi cat e 

t he mar r i age of  Laubenhei mer  and McLeod t o a member  of  t he 

Vi r gi ni a Hi ghl ands st af f .    

¶16 On Januar y 13,  2009,  Pat r i c i a f i l ed pet i t i ons i n 

Washi ngt on Count y Ci r cui t  Cour t  seeki ng t empor ar y and per manent  

guar di anshi p of  t he per son and t he est at e f or  Laubenhei mer ,  as 

                                                 
4 Pat r i c i a' s br i ef  and t he cour t  of  appeal s cer t i f i cat i on 

st at e t hat  McLeod r emoved Laubenhei mer  f r om Vi r gi ni a Hi ghl ands 
on November  3 t o obt ai n a mar r i age l i cense and t hat  t hey wer e 
mar r i ed on November  7.   McLeod' s br i ef  and t he ci r cui t  cour t  
deci s i on st at e t hat  McLeod r emoved Laubenhei mer  on Oct ober  27 
and agai n on November  3.   McLeod r ef er r ed t o bot h set s of  dat es 
i n t he c i r cui t  cour t ,  whi l e Pat r i c i a consi st ent l y r ef er r ed t o 
t he November  3 and November  7 dat es.   The di scr epancy i n dat es 
does not  af f ect  our  hol di ng i n any way.    
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wel l  as pr ot ect i ve pl acement . 5  Pat r i c i a' s guar di anshi p pet i t i on 

al l eged t hat  Laubenhei mer  " suf f er [ ed]  f r om sever e cogni t i ve 

di sabi l i t y  due t o sever al  st r okes. "   I n addi t i on,  t he 

guar di anshi p pet i t i on c l ai med t hat  McLeod " cont i nues t o 

i nt er f er [ e]  wi t h [ Laubenhei mer ' s]  necessar y heal t h car e i n 

cont r avent i on of  t he di r ect i on of  [ Laubenhei mer ' s]  heal t h car e 

power  of  at t or ney. "   One exampl e of  t hi s i nt er f er ence,  accor di ng 

t o t he pet i t i on,  was McLeod di schar gi ng Laubenhei mer  f r om 

Vi r gi ni a Hi ghl ands agai nst  medi cal  advi ce.   Pat r i c i a al l eged 

t hat  Laubenhei mer  needed a guar di an t o r eadmi t  her  t o t he 

nur si ng home.    

¶17 Pat r i c i a' s guar di anshi p pet i t i on al so cont ai ned an 

exami ni ng physi c i an' s r epor t  f r om Dr .  St ei ner t ,  opi ni ng t hat  

Laubenhei mer  was i ncompet ent  and i n need of  a guar di an. 6   

¶18 On Januar y 27,  2009,  t he c i r cui t  cour t  appoi nt ed 

Laubenhei mer ' s power  of  at t or ney f or  heal t h car e,  Di ane Kul pa,  

as t empor ar y guar di an of  Laubenhei mer ' s per son,  and Bar bar a Ni gh 

( Ni gh) ,  Laubenhei mer ' s s i st er ,  as t empor ar y guar di an of  

                                                 
5 On t he same dat e,  Pat r i c i a f i l ed a Tempor ar y Rest r ai ni ng 

Or der  and I nj unct i on agai nst  McLeod,  al l egi ng t hat  Laubenhei mer  
was an el der l y at - r i sk i ndi v i dual  and t hat  McLeod abused and 
f i nanci al l y expl oi t ed her .   Accor di ng t o Consol i dat ed Cour t  
Aut omat ed Pr ogr ams ( CCAP)  r ecor ds,  t he c i r cui t  cour t  gr ant ed t he 
t empor ar y r est r ai ni ng or der  i mmedi at el y,  but  t he cour t  di smi ssed 
t he pendi ng i nj unct i on agai nst  McLeod because of  Laubenhei mer ' s  
deat h.    

6 Dr .  St ei ner t ' s  r epor t  concl uded t hat  Laubenhei mer  had 
" cogni t i ve i nabi l i t y  t o compr ehend l ong[ - ] t er m or  even shor t [ -
] t er m concer ns ( heal t h,  wel f ar e r el at ed & t her ef or e pr obabl y 
f i nanci al ) . "    
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Laubenhei mer ' s est at e,  concl udi ng t hat  t her e was a " r easonabl e 

l i kel i hood"  Laubenhei mer  was i ncompet ent . 7   

¶19 Laubenhei mer  di ed at  Vi r gi ni a Hi ghl ands on Febr uar y 5,  

2009,  whi l e t he per manent  guar di anshi p pr oceedi ngs wer e pendi ng.   

I n a l et t er  dat ed Febr uar y 7,  2009,  Dr .  St ei ner t  concl uded t hat  

at  no t i me af t er  Laubenhei mer ' s admi ssi on t o Vi r gi ni a Hi ghl ands 

( i ncl udi ng t he dat e of  t he November  mar r i age cer emony)  di d she 

have suf f i c i ent  capaci t y t o consent  t o mar r i age.    

¶20 On June 9,  2009,  McLeod f i l ed a pet i t i on f or  f or mal  

admi ni st r at i on of  Laubenhei mer ' s est at e,  r equest i ng t hat  t he 

cour t  appoi nt  hi m as per sonal  r epr esent at i ve and asser t i ng hi s  

r i ght  t o a shar e of  Laubenhei mer ' s est at e.   McLeod at t ached a 

copy of  Laubenhei mer ' s Oct ober  13,  1999,  wi l l ,  but  c l ai med t hat  

t he wi l l  was not  " pr oper l y execut ed"  or  " val i d, "  and t hat  af t er  

a " di l i gent  i nqui r y, "  he was unabl e t o f i nd t he or i gi nal  wi l l  or  

any subsequent  wi l l s  execut ed by Laubenhei mer .   McLeod asser t ed 

t hat  because t he 1999 wi l l  was execut ed pr i or  t o hi s mar r i age t o 

Laubenhei mer ,  he had a r i ght  t o a shar e of  hi s  wi f e' s est at e 

under  Wi s.  St at .  § 853. 12.   Sect i on 853. 12( 1)  pr ovi des t hat  " i f  

t he t est at or  mar r i ed t he sur vi v i ng spouse .  .  .  af t er  t he 

t est at or  execut ed hi s or  her  wi l l ,  t he sur vi v i ng spouse .  .  .  i s  

ent i t l ed t o a shar e of  t he pr obat e est at e. "   The sur vi v i ng 

spouse' s shar e i s equal  t o what  hi s or  her  shar e woul d be i f  t he 

                                                 
7 Pat r i c i a' s pet i t i on f or  t empor ar y guar di anshi p of  t he 

est at e r equest ed t he aut hor i t y t o " [ f ] i l e an obj ect i on and/ or  
annul ment  of  pur por t ed mar r i age bet ween [ Laubenhei mer ]  and 
Joseph C.  McLeod. "   I n i t s or der  gr ant i ng t he t empor ar y 
guar di anshi p,  t he c i r cui t  cour t  deni ed t hi s addi t i onal  power .    
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t est at or  di ed i nt est at e,  mi nus devi ses made t o t he t est at or ' s 

chi l dr en and t hei r  i ssue.   Wi s.  St at .  § 853. 12( 2) .   McLeod 

ar gued t hat  i nasmuch as Laubenhei mer  di d not  have any bi ol ogi cal  

chi l dr en and never  adopt ed Luke' s chi l dr en,  he was t he sol e hei r  

of  Laubenhei mer ' s est at e.    

¶21 The next  day,  June 10,  2009,  Pat r i c i a8 al so f i l ed a 

pet i t i on f or  f or mal  admi ni st r at i on of  Laubenhei mer ' s est at e,  

seeki ng t o be named co- per sonal  r epr esent at i ve of  t he est at e 

wi t h her  br ot her  Mi l l ar d. 9  Pat r i c i a asked t he cour t  t o admi t  a 

conf or med copy10 of  Laubenhei mer ' s wi l l  i nt o pr obat e.   Pat r i c i a 

al so ar gued t hat  Laubenhei mer ' s mar r i age t o McLeod was i nval i d 

on gr ounds t hat  Laubenhei mer  l acked t he ment al  capaci t y t o ent er  

                                                 
8 For  t he sake of  s i mpl i c i t y ,  t he obj ect or s/ appel l ant s 

Pat r i c i a,  Mi l l ar d,  and Ni gh wi l l  be r ef er r ed t o as " Pat r i c i a"  
her ei naf t er .    

9 Pat r i c i a al so f i l ed an obj ect i on t o McLeod' s pet i t i on f or  
f or mal  admi ni st r at i on and appoi nt ment  as per sonal  
r epr esent at i ve.    

10 A conf or med copy i s " [ a] n exact  copy of  a document  
bear i ng wr i t t en expl anat i ons of  t hi ngs t hat  wer e not  or  coul d 
not  be copi ed,  such as a not e on t he document  i ndi cat i ng t hat  i t  
was si gned by a per son whose si gnat ur e appear s on t he or i gi nal . "   
Bl ack' s Law Di ct i onar y 385 ( 9t h ed.  2009) .   Pat r i c i a c l ai ms t hat  
t he conf or med copy of  Laubenhei mer ' s wi l l  was obt ai ned f r om t he 
at t or ney who dr af t ed subst ant i al l y  i dent i cal  wi l l s  f or  
Laubenhei mer  and Luke.    
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i nt o a mar r i age cont r act ,  and t her ef or e McLeod had no r i ght  t o a 

sur vi v i ng spouse' s shar e of  Laubenhei mer ' s est at e. 11   

¶22 I n a wr i t t en deci s i on dat ed December  23,  2009,  t he 

c i r cui t  cour t  r ecogni zed t hat  t he i ssue of  whet her  i t  had t he 

aut hor i t y t o i nval i dat e t he Laubenhei mer - McLeod mar r i age af t er  

Laubenhei mer ' s deat h woul d " cont r ol  t he cour se of  t hi s est at e. "   

Exami ni ng t he st at ut es,  i n par t i cul ar  Wi s.  St at .  § 767. 313,  t he 

c i r cui t  cour t  concl uded t hat  " t he onl y way a mar r i age may be 

i nval i dat ed i n t he st at e of  Wi sconsi n i s t hr ough annul ment .   

However ,  pur suant  t o Wi s.  St at .  [ §]  767. 313( 2) ,  no mar r i age may 

be annul l ed af t er  t he deat h of  a par t y t o t he mar r i age. "   Thus,  

t he cour t  r ej ect ed Pat r i c i a' s ar gument  t hat  i t  had t he power  t o 

i nval i dat e t he mar r i age.   The ci r cui t  cour t  subsequent l y  

af f i r med i t s deci s i on i n an or der  dat ed Febr uar y 21,  2011,  whi l e 

gr ant i ng McLeod' s pet i t i on f or  f or mal  admi ni st r at i on and denyi ng 

Pat r i c i a' s pet i t i on. 12  However ,  t he c i r cui t  cour t ,  cogni zant  of  

Pat r i c i a' s i nt ent i on t o appeal  t he or der ,  appoi nt ed a neut r al  

par t y t o ser ve as per sonal  r epr esent at i ve of  t he Laubenhei mer  

est at e.    

                                                 
11 Ni gh f i l ed a pet i t i on t o be f ound an i nt er est ed per son 

and t o j oi n Pat r i c i a and Mi l l ar d f or  f or mal  admi ni st r at i on of  
t he est at e.   Ni gh was Laubenhei mer ' s s i st er ,  whi ch woul d make 
her  an i nt est at e benef i c i ar y i f  t he cour t  f ound Laubenhei mer ' s  
mar r i age t o McLeod i nval i d and t he conf or med wi l l  was not  
admi t t ed i nt o pr obat e.    

12 Pat r i c i a appeal ed t he ci r cui t  cour t ' s  December  23,  2009,  
deci s i on t o t he cour t  of  appeal s.   The cour t  of  appeal s deci ded 
t hat  t he December  23 deci s i on of  t he c i r cui t  cour t  was not  an 
appeal abl e or der  because i t  was not  a f i nal  or der  or  j udgment .    
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¶23 Pat r i c i a appeal ed.   The cour t  of  appeal s cer t i f i ed t he 

mat t er  t o t hi s cour t ,  and we accept ed t he cer t i f i cat i on on 

Oct ober  17,  2012.  

I I .  STANDARD OF REVI EW 

 ¶24 I n t hi s case,  we must  det er mi ne whet her  t he st at ut es 

al l ow a cour t ,  i n an est at e case,  t o decl ar e a mar r i age voi d 

af t er  t he deat h of  one of  t he par t i es.   St at ut or y i nt er pr et at i on 

pr esent s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   

Wi s.  Dol l s,  LLC v.  Town of  Del l  Pr ai r i e,  2012 WI  76,  ¶19,  342 

Wi s.  2d 350,  815 N. W. 2d 690;  Zwi ef el hof er  v.  Town of  Cooks 

Val l ey,  2012 WI  7,  ¶20,  338 Wi s.  2d 488,  809 N. W. 2d 362.    

I I I .  ANALYSI S 

 ¶25 Thi s case pr esent s a l egal  i ssue about  t he aut hor i t y 

of  a Wi sconsi n cour t  t o pass on t he val i di t y of  a mar r i age af t er  

t he deat h of  one of  t he par t i es t o t he mar r i age.   I n addr essi ng 

t hi s i ssue,  our  i nt ent  i s t o avoi d any det er mi nat i on by t hi s 

cour t  of  t he val i di t y of  t he mar r i age bet ween Laubenhei mer  and 

McLeod.    

¶26 The par t i es i n t hi s case of f er  ver y di f f er ent  

i nt er pr et at i ons of  t he st at ut es and cases on t he l egal  i ssue of  

whet her  a cour t  may eval uat e t he val i di t y of  a mar r i age af t er  

t he deat h of  one of  t he par t i es.  

 ¶27 McLeod f ocuses on Wi s.  St at .  § 767. 313.   He cont ends 

t hat  annul ment  i s t he excl usi ve means t o i nval i dat e a voi d or  

voi dabl e mar r i age,  and t hat  § 767. 313( 2)  absol ut el y pr ohi bi t s a 

mar r i age f r om bei ng annul l ed af t er  t he deat h of  a par t y t o t he 

mar r i age.    
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 ¶28 Pat r i c i a concedes t hat  under  Wi s.  St at .  ch.  767,  a 

cour t  cannot  annul  t he Laubenhei mer - McLeod mar r i age.   However ,  

Pat r i c i a r el i es on sever al  pr ovi s i ons i n Wi s.  St at .  ch.  765 t hat  

pr ohi bi t  a mar r i age i n var i ous s i t uat i ons and st at e t hat  a 

mar r i age i s voi d i f  one of  t hose pr ovi s i ons i s v i ol at ed.   One of  

t he pr ovi s i ons i n Wi s.  St at .  ch.  765 pr ohi bi t s mar r i age wher e a 

par t y has such want  of  under st andi ng as r ender s hi m or  her  

i ncapabl e of  assent i ng t o mar r i age.   Wi s.  St at .  § 765. 03( 1) .   

Pat r i c i a c l ai ms t hat  a cour t  has aut hor i t y under  Wi s.  St at .  

§ 806. 04( 4)  t o decl ar e such a mar r i age voi d i n an est at e case 

even af t er  t he deat h of  one of  t he par t i es.  

 ¶29 When i nt er pr et i ng a st at ut e,  " we begi n wi t h t he 

l anguage of  t he st at ut e,  because i t  i s  t he l anguage t hat  

expr esses t he l egi s l at ur e' s i nt ent . "   Hocki ng v.  Ci t y of  

Dodgevi l l e,  2010 WI  59,  ¶18,  326 Wi s.  2d 155,  785 N. W. 2d 398 

( c i t i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶¶44–45,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   

" St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  

phr ases ar e gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  

meani ng. "   Kal al ,  271 Wi s.  2d 633,  ¶45.   The scope,  cont ext ,  and 

pur pose of  a st at ut e,  der i ved f r om st at ut or y t ext  and st r uct ur e,  

ar e per f ect l y r el evant  t o a pl ai n- meani ng i nt er pr et at i on.   I d. ,  

¶48.   St at ut or y hi st or y al so i s par t  of  a pl ai n- meani ng 

anal ysi s.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶22,  

309 Wi s.  2d 541,  749 N. W. 2d 581.   Legi s l at i ve hi st or y may be 
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r el evant  t o conf i r m a st at ut e' s pl ai n meani ng.   Kal al ,  271 

Wi s.  2d 633,  ¶51.    

A.  Cur r ent  Mar r i age Law i n Wi sconsi n 

 ¶30 We begi n our  anal ysi s wi t h t he cur r ent  st at ut es.   

Mar r i age r equi r ement s ar e det er mi ned by st at ut e.   See Wat t s v.  

Wat t s,  137 Wi s.  2d 506,  519 n. 11,  405 N. W. 2d 303 ( 1987)  ( not i ng 

t hat  Wi sconsi n abol i shed common l aw mar r i age i n 1917) ;  see al so 

§ 3,  ch.  218,  Laws of  1917.    

 ¶31 Wi sconsi n St at .  ch.  765 i s ent i t l ed " Mar r i age"  and i t  

l ays out  t he r equi r ement s f or  ent er i ng i nt o mar r i age i n 

Wi sconsi n.   Wi sconsi n St at .  § 765. 001( 2)  expl ai ns t he i nt ent  

behi nd Wi s.  St at .  chs.  765 t hr ough 768,  " The Fami l y Code" :  

 I t  i s  t he i nt ent  of  chs.  765 t o 768 t o pr omot e 
t he st abi l i t y  and best  i nt er est s  of  mar r i age and t he 
f ami l y.  .  .  .   Mar r i age i s t he i nst i t ut i on t hat  i s t he 
f oundat i on of  t he f ami l y and of  soci et y.   I t s 
st abi l i t y  i s  basi c t o mor al i t y and ci v i l i zat i on,  and 
of  v i t al  i nt er est  t o soci et y and t he st at e.   The 
consequences of  t he mar r i age cont r act  ar e mor e 
si gni f i cant  t o soci et y t han t hose of  ot her  cont r act s,  
and t he publ i c  i nt er est  must  be t aken i nt o account  
al ways.  .  .  .    The i mpai r ment  or  di ssol ut i on of  t he 
mar r i age r el at i on gener al l y r esul t s i n i nj ur y t o t he 
publ i c whol l y apar t  f r om t he ef f ect  upon t he par t i es 
i mmedi at el y concer ned.  

Wi s.  St at .  § 765. 001( 2) .   Sect i on 765. 001( 3)  st at es t hat  The 

Fami l y Code " shal l  be l i ber al l y const r ued t o ef f ect  t he 

obj ect i ves"  i n § 765. 001( 2) .    

 ¶32 Mar r i age i n Wi sconsi n,  " so f ar  as i t s val i di t y at  l aw 

i s concer ned,  i s  a c i v i l  cont r act ,  t o whi ch t he consent  of  t he 

par t i es capabl e i n l aw of  cont r act i ng i s essent i al . "   Wi s.  St at .  

§ 765. 01 ( emphasi s added) .   See al so Campbel l  v.  Bl umber g,  260 
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Wi s.  625,  628,  51 N. W. 2d 709 ( 1952)  ( " [ M] ar r i age i s a c i v i l  

cont r act .  I t  i s  di f f er ent  f r om or di nar y cont r act s i n t hat  i t  

cannot  be modi f i ed or  abr ogat ed by t he par t i es t hemsel ves.   Once 

ent er ed i nt o,  a val i d mar r i age cont r act  cont i nues unt i l  t he 

cont r act  i s  changed by l aw or  by t he deat h of  one of  t he 

par t i es. " ) .  

¶33 Wi sconsi n St at .  ch.  765 pr ohi bi t s mar r i age bet ween 

par t i es i n cer t ai n s i t uat i ons.   Onl y compet ent  per sons who have 

at t ai ned t he age of  18 may mar r y i n t hi s st at e,  al t hough a 

per son bet ween 16 and 18 year s of  age may mar r y wi t h t he 

r equi s i t e par ent al  per mi ssi on.   Wi s.  St at .  § 765. 02.   Wi sconsi n 

St at .  § 765. 03 l i s t s f our  s i t uat i ons i n whi ch mar r i age shal l  not  

be cont r act ed:  ( 1)  " whi l e ei t her  of  t he par t i es has a husband or  

wi f e l i v i ng" ;  ( 2)  when t he par t i es " ar e near er  of  k i n t han 2nd 

cousi ns"  ( wi t h cer t ai n except i ons) ;  ( 3)  when " ei t her  par t y has 

such want  of  under st andi ng as r ender s hi m or  her  i ncapabl e of  

assent i ng t o mar r i age" ;  and ( 4)  when any per son who i s or  has 

been a par t y t o a di vor ce i n t hi s st at e or  el sewher e mar r i es 

agai n wi t hi n s i x mont hs af t er  t he j udgment  of  di vor ce i s 

gr ant ed.   I n addi t i on,  Wi s.  St at .  § 765. 04 f or bi ds a mar r i age 

when a per son who i s pr ohi bi t ed f r om mar r yi ng i n t hi s st at e goes  

i nt o anot her  s t at e or  count r y and cont r act s a mar r i age 

pr ohi bi t ed under  t he l aws of  t hi s st at e.   Fi nal l y,  Wi s.  St at .  

§ 765. 16 st at es t hat  a mar r i age " may be val i dl y sol emni zed and 

cont r act ed i n t hi s st at e onl y af t er  a mar r i age l i cense has been 

i ssued t her ef or , "  and onl y af t er  mut ual  decl ar at i ons by t he 
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par t i es i n f r ont  of  an aut hor i zed of f i c i at i ng per son and 

wi t nesses.    

 ¶34 Wi sconsi n St at .  § 765. 21 decl ar es t hat  al l  mar r i ages 

cont r act ed i n v i ol at i on of  t he above sect i ons " shal l  be voi d, "  

except i ng f or  i mmat er i al  i r r egul ar i t i es.   " ' [ V] oi d'  means nul l  

and voi d and not  voi dabl e. "   Wi s.  St at .  § 765. 002( 6) .   However ,  

§ 765. 21 al l ows t he par t i es t o a voi d mar r i age t o val i dat e i t  by  

compl yi ng wi t h any of  t he r equi r ement s set  f or t h i n t he above 

ci t ed pr ovi s i ons of  Wi s.  St at .  ch.  765 " i f  t he mar r i age i s 

decl ar ed voi d. "   ( Emphasi s added. )   I n ot her  wor ds,  t he 

i mpedi ment s t o a val i d mar r i age must  be r emoved bef or e t he voi d 

mar r i age may be val i dat ed. 13   

 ¶35 Wi sconsi n St at .  ch.  767 i s ent i t l ed " Act i ons Af f ect i ng 

t he Fami l y. "   Act i ons i n t hi s chapt er  i ncl ude,  i nt er  al i a,  

annul ment .   Wi s.  St at .  § 767. 001( 1) ( b) .   Wi sconsi n St at .  

§ 767. 313( 1)  l i s t s t he gr ounds f or  an annul ment  sui t  br ought  by 

a par t y,  a par ent  or  guar di an,  or  a l egal  r epr esent at i ve:  

( a)  A par t y l acked capaci t y t o consent  t o t he 
mar r i age at  t he t i me t he mar r i age was sol emni zed,  
ei t her  because of  age,  because of  ment al  i ncapaci t y or  
i nf i r mi t y or  because of  t he i nf l uence of  al cohol ,  
dr ugs,  or  ot her  i ncapaci t at i ng subst ances,  or  a par t y  
was i nduced t o ent er  i nt o a mar r i age by f or ce or  

                                                 
13 We not e t hat  Wi s.  St at .  § 765. 21 decl ar es cer t ai n al l eged 

mar r i ages t o be " voi d, "  yet  t he sect i on st at es how t hose same 
voi d mar r i age can be val i dat ed by t he par t i es.   See al so John P.  
Fol ey,  Comment ,  The Voi dabl e Voi d Mar r i age i n Wi sconsi n,  49 
Mar q.  L.  Rev.  751 ( 1966) .   However ,  t hi s st at ut e i s of  no moment  
i n a col l at er al  pr oceedi ng such as an est at e act i on;  t he deat h 
of  an i ncapaci t at ed par t y means t hat  t he mar r i age i s i ncapabl e 
of  val i dat i on by t he par t i es.  
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dur ess,  or  by f r aud i nvol v i ng t he essent i al s of  
mar r i age.  .  .  .  

( b)  A par t y l acks t he physi cal  capaci t y t o 
consummat e t he mar r i age by sexual  i nt er cour se,  and at  
t he t i me t he mar r i age was sol emni zed t he ot her  par t y 
di d not  know of  t he i ncapaci t y.  .  .  .  

( c)  A par t y was 16 or  17 year s of  age and di d 
not  have t he consent  of  hi s or  her  par ent  or  guar di an 
or  j udi c i al  appr oval ,  or  a par t y was under  16 year s of  
age.  .  .  .  

( d)  The mar r i age i s  pr ohi bi t ed by t he l aws of  
t hi s st at e.  .  .  .  

Wi s.  St at .  § 767. 313( 1) .   The same sect i on cont ai ns a pr ovi s i on 

t hat  " [ a]  j udi c i al  pr oceedi ng i s r equi r ed t o annul  a mar r i age.   

A mar r i age may not  be annul l ed af t er  t he deat h of  a par t y t o t he 

mar r i age. "   Wi s.  St at .  § 767. 313( 2) .    

 ¶36 Thi s annul ment  pr ovi s i on i s cent r al  t o t he mat t er  

bef or e us.    McLeod asser t s t hat  a mar r i age cannot  be voi ded 

except  by annul ment ,  and annul ment  i s not  avai l abl e when one of  

t he par t i es i s deceased.   Pat r i c i a,  on t he ot her  hand,  r el i es on 

pr ovi s i ons t hr oughout  Wi s.  St at .  ch.  765 t hat  seem t o say t hat  

unl ess cer t ai n condi t i ons ar e met ,  a mar r i age i s voi d f r om i t s 

i ncept i on.   Pat r i c i a asser t s t hat  a cour t  has t he power  t o 

decl ar e a mar r i age voi d out si de t he annul ment  pr ocess i n Wi s.  

St at .  ch.  767.  

B.  Est at e of  Tout ant :  Cour t s Have t he Power  t o Decl ar e 

a Mar r i age Voi d Af t er  t he Deat h of  One of  t he Par t i es 

t o t he Mar r i age 
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 ¶37 When t he par t i es t o a mar r i age ar e al i ve,  t he 

appr opr i at e r emedy f or  voi di ng a mar r i age i s annul ment . 14  

However ,  at  common l aw,  when one of  t he par t i es di ed,  such t hat  

any i mpedi ment  t o a val i d mar r i age was no l onger  capabl e of  

bei ng cor r ect ed,  a decl ar at i on t hat  a mar r i age was voi d was t he 

pr oper  r emedy.   Our  case l aw has r et ai ned t hi s common l aw 

pr i nci pl e,  and t he most  r ecent  exampl e i s Est at e of  Tout ant .  

 ¶38 I n Est at e of  Tout ant ,  a Wi sconsi n r esi dent ,  Tout ant ,  

mar r i ed a Scot t i sh nat i onal  named El l i s  i n Texas onl y 30 days 

                                                 
14 Al t hough t he appr opr i at e met hod f or  voi di ng a mar r i age 

when t he par t i es ar e al i ve i s annul ment  under  Wi s.  St at .  
§ 767. 313,  an annul ment  act i on i s not  t he onl y met hod f or  
t est i ng t he val i di t y of  a mar r i age.  

For  exampl e,  Wi s.  St at .  § 767. 18,  ent i t l ed " Act i ons t o 
af f i r m mar r i age, "  r eads:   

I f  t he val i di t y of  a mar r i age i s deni ed or  
doubt ed by ei t her  of  t he par t i es t he ot her  par t y may 
commence an act i on t o af f i r m t he mar r i age.   The 
j udgment  i n an act i on t o af f i r m mar r i age shal l  decl ar e 
t he mar r i age val i d or  annul  t he mar r i age,  and i s 
concl usi ve upon al l  per sons concer ned.    

I f  t he j udgment  " i s concl usi ve upon al l  per sons concer ned, "  
per sons concer ned must  have t he oppor t uni t y t o pr esent  evi dence 
t hat  t he mar r i age was and i s voi d,  as wher e one of  t he par t i es 
i s st i l l  mar r i ed t o anot her  per son.   See Ki t zman v.  Ki t zman,  167 
Wi s.  308,  166 N. W.  789 ( 1918) .    

 I n addi t i on,  a decl ar at or y j udgment  act i on under  Wi s.  St at .  
§ 806. 04( 1)  or  ( 4)  may be f i l ed by an i nt er est ed per son who i s  
abl e t o sat i sf y t he st andi ng r equi r ement s under  t he decl ar at or y 
j udgment  st at ut e.   Thi s i s s i gnal ed by a c l ose r eadi ng of  Wi s.  
St at .  § 765. 21:  " The par t i es t o any such mar r i age may val i dat e 
t he mar r i age by compl yi ng wi t h t he r equi r ement s of  ss.  765. 02 t o 
765. 24 as f ol l ows:  ( 1)  At  any t i me,  i f  t he mar r i age i s decl ar ed 
voi d under  s.  765. 02 or  765. 16. "  ( Emphasi s added. )   
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af t er  El l i s ' s Scot t i sh di vor ce.   Est at e of  Tout ant ,  247 

Wi s.  2d 400,  ¶¶3,  6.   Tout ant  di ed shor t l y af t er  r et ur ni ng t o 

Wi sconsi n wi t h El l i s .   I d. ,  ¶7.   Tout ant  di ed t est at e,  but  El l i s  

f i l ed a Sur vi v i ng Spouse' s Sel ect i on of  Per sonal  Pr oper t y,  

sel ect i ng t he bul k of  Tout ant ' s per sonal  pr oper t y.   I d. ,  ¶8.   

The per sonal  r epr esent at i ve of  t he est at e f i l ed a pet i t i on f or  a 

decl ar at or y j udgment  aski ng t he ci r cui t  cour t  t o decl ar e t he 

mar r i age of  Tout ant  and El l i s  nul l  and voi d.   I d. ,  ¶9.   The 

ci r cui t  cour t  r ul ed t hat  t he mar r i age was voi d because i t  

" v i ol at ed Wi sconsi n' s s i x- mont h wai t i ng per i od bet ween a di vor ce 

and a subsequent  mar r i age. "   I d. ,  ¶11.    

¶39 El l i s  ar gued t hat  t he c i r cui t  cour t  di d not  have t he 

aut hor i t y t o annul  t he mar r i age because a mar r i age cannot  be 

annul l ed af t er  t he deat h of  one of  t he par t i es.   I d. ,  ¶15.   The 

cour t  of  appeal s agr eed wi t h t hi s asser t i on,  but  not ed t hat  " t he 

est at e was not  aski ng t he mar r i age t o be annul l ed. "   I d.  

( i nt er nal  quot at i on mar ks and br acket s omi t t ed) .   I nst ead,  t he 

est at e was aski ng t he ci r cui t  cour t  t o decl ar e t he mar r i age nul l  

and voi d.   I d.    

¶40 The cour t  of  appeal s l ooked t o t hen- Wi s.  St at .  

§ 767. 03 ( 1999–2000) ,  whi ch st at ed t hat  j udi c i al  pr oceedi ngs 

wer e needed t o annul  or  hol d voi d a mar r i age,  and " [ n] o mar r i age 

may be annul l ed af t er  t he deat h of  ei t her  par t y t o t he 

mar r i age. "   The cour t  of  appeal s concl uded t hat  t he second par t  

of  t hi s pr ovi s i on " poi nt edl y pr ohi bi t s onl y annul ment  af t er  t he 

deat h of  ei t her  spouse.   Thus,  a mar r i age can be decl ar ed nul l  
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and voi d af t er  t he deat h of  a spouse. "   I d. ,  ¶16 ( emphasi s 

added) .    

¶41 El l i s  ar gued t hat  hi s mar r i age t o Tout ant  was,  at  

most ,  a voi dabl e mar r i age and t hus was val i d unt i l  subsequent l y 

annul l ed.   I d. ,  ¶25.   However ,  t he cour t  of  appeal s hel d t hat  

such di st i nct i on was besi de t he poi nt  because i t  i gnor ed t he 

pl ai n l anguage of  t he appl i cabl e st at ut e:  Wi s.  St at .  § 765. 03( 2)  

" speci f i cal l y st at es t hat  a ' mar r i age .  .  .  sol emni zed bef or e 

t he expi r at i on of  6 mont hs f r om t he dat e of  t he gr ant i ng of  

j udgment  of  di vor ce shal l  be voi d, ' "  and voi d means " nul l  and 

voi d and not  voi dabl e. "   I d. ,  ¶¶25–26 ( quot i ng Wi s.  St at .  

§§ 765. 03( 2)  and 765. 002( 6)  ( 1999–2000) ) .    

 ¶42 Ther ef or e,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  use of  i t s  decl ar at or y j udgment  power s t o voi d t he 

Tout ant - El l i s  mar r i age.   See i d. ,  ¶12 n. 1 ( c i t i ng Wi s.  St at .  

§ 806. 04( 1)  and ( 4) ( c) ,  t he UDJA) .    

 ¶43 Ther e i s a c l ear  st at ut or y and case l aw basi s f or  t he 

Est at e of  Tout ant  cour t ' s  concl usi on.   The common l aw dr ew a 

di st i nct i on bet ween annul ment  and decl ar i ng a mar r i age voi d 

af t er  deat h,  and t hat  di st i nct i on has been pr eser ved.    

¶44 Wi s.  St at .  ch.  78 of  t he Revi sed St at ut es of  1849 was 

t i t l ed " Of  Mar r i age, "  s i mi l ar  t o what  Wi s.  St at .  ch.  765 i s 

t i t l ed t oday.   I t  cont ai ned sever al  sect i ons r el at i ng t o t he 

i ncapabi l i t y  of  cer t ai n i ndi v i dual s t o cont r act  mar r i age——

i ncl udi ng ment al  i ncapabi l i t y——and addi t i onal  r equi r ement s f or  

mar r i age.   Wi s.  St at .  ch.  79 of  t he 1849 Revi sed St at ut es,  

t i t l ed " Of  Di vor ce, "  al so cont ai ned a sect i on t hat  decl ar ed t hat  
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cer t ai n mar r i ages pr ohi bi t ed by l aw " shal l  be voi d, "  i ncl udi ng 

t hose i n whi ch ei t her  of  t he par t i es was i ncapabl e of  assent  

because of  want  of  under st andi ng.   Wi s.  St at .  ch.  79,  § 2 

( 1849) .   Fur t her mor e,  Sect i on 3 r ead t hat :  " When a mar r i age i s 

supposed t o be voi d,  or  t he val i di t y t her eof  i s 

di sput ed,  .  .  .  ei t her  par t y may f i l e a pet i t i on .  .  .  f or  

annul l i ng t he [ mar r i age]  .  .  .  and upon due pr oof  of  t he nul l i t y  

of  t he mar r i age,  i t  shal l  be decl ar ed voi d. "   Wi s.  St at .  ch.  79,  

§ 3 ( 1849) .   However ,  Sect i on 5 st at ed t hat  a mar r i age of  an 

" i nsane per son"  shal l  not  be decl ar ed voi d af t er  " hi s 

r est or at i on t o r eason"  i f  i t  appear ed t hat  t he par t i es 

cohabi t at ed t oget her  f or  a t i me and t he i ncapaci t at ed per son was 

" r est or ed t o a sound mi nd. "   Wi s.  St at .  ch.  79,  § 5 ( 1849) .  

 ¶45 I n sum,  our  f i r st  st at ut or y compi l at i on pr ohi bi t ed 

cer t ai n mar r i ages and deemed t hese pr ohi bi t ed mar r i ages " voi d. "   

Fur t her mor e,  t he f i r st  st at ut or y compi l at i on set  out  a pet i t i on 

f or  annul ment  as t he mechani sm t o decl ar e a mar r i age voi d dur i ng 

t he l i f e of  t he par t i es. 15  

 ¶46 The case of  Wi l l i ams v.  Wi l l i ams,  63 Wi s.  58,  23 

N. W.  110 ( 1885) ,  was an ej ect ment  act i on t hat  i nt er pr et ed t hese 

mar r i age pr ovi s i ons.   The i ssue i n Wi l l i ams was whet her  t he 

pl ai nt i f f  was st i l l  mar r i ed t o her  f i r st  husband ( who al so may 

                                                 
15 Wi s.  St at .  ch.  78 " Of  Mar r i age"  and Wi s.  St at .  ch.  79 " Of  

Di vor ce"  wer e subsequent l y r el ocat ed t o Wi s.  St at .  ch.  109 and 
Wi s.  St at .  ch.  111 of  t he 1858 Revi sed St at ut es,  r espect i vel y.   
Lat er ,  t hese same pr ovi s i ons wer e moved agai n i n t he Revi sed 
St at ut es of  1878;  " Of  Mar r i age"  was assi gned Wi s.  St at .  ch.  107 
and " Of  Di vor ce"  was assi gned Wi s.  St at .  ch.  109.    
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have been mar r i ed t o anot her  woman) ;  i f  so,  " t hen she was 

i ncapabl e of  ent er i ng i nt o t he mar r i age cont r act  wi t h"  her  

second husband.   Wi l l i ams,  63 Wi s.  at  58–59 ( st at ement  of  t he 

case) ,  61 ( c i t i ng Wi s.  St at .  ch.  107,  § 2330;  ch.  109,  § 2349 

( 1878) )  ( st at i ng t hat  no mar r i age shal l  be cont r act ed whi l e 

ei t her  of  t he par t i es has a husband or  wi f e l i v i ng,  and i f  st i l l  

sol emni zed i t  shal l  be " absol ut el y voi d" ) .    

 ¶47 Thi s cour t  hel d t hat  t he mar r i age bet ween t he 

pl ai nt i f f  and her  f i r st  husband was i nval i d because t he f i r st  

husband was st i l l  mar r i ed t o hi s f i r st  wi f e.   I d.  at  68.   

Looki ng t o t he di vor ce st at ut es i n Wi s.  St at .  ch.  109,  t he cour t  

expl ai ned when act i ons f or  di vor ce or  annul ment  ar e appr opr i at e:  

When t he act i on i s f or  a di vor ce f or  any of  t he 
causes named i n t he st at ut es,  i t  i s  necessar i l y  upon 
t he assumpt i on t hat  t her e has been a val i d mar r i age,  
or  one bi ndi ng,  at  l east ,  unt i l  adj udged voi d.   But  
when t he val i di t y of  t he mar r i age i t sel f  i s  t o be 
det er mi ned,  t hen t he act i on shoul d be t o af f i r m or  t o 
annul  t he mar r i age,  and t he j udgment  of  af f i r mance or  
nul l i t y  t her ei n i s made by st at ut e " concl usi ve upon 
al l  per sons concer ned. "  

I d.  at  75 ( c i t i ng Wi s.  St at .  ch.  109,  §§ 2348,  2350–2352 

( 1878) ) .   Whi l e seemi ng t o concl ude t hat  annul ment  was t he 

met hod t o voi d an i nval i d mar r i age,  t he cour t  al so sai d:  

The mar r i age bet ween t he pl ai nt i f f  and [ her  f i r st  
husband]  bei ng absol ut el y voi d ab i ni t i o,  i t  was good 
f or  no l egal  pur pose,  and i t s i nval i di t y may be 
mai nt ai ned i n any pr oceedi ng i n any cour t  bet ween any 
par t i es,  whet her  i n t he l i f e- t i me or  af t er  t he deat h 
of  t he supposed husband or  wi f e,  or  bot h,  and whet her  
t he quest i on ar i ses di r ect l y or  col l at er al l y.   I t  i s  
ot her wi se wher e t he mar r i age i s voi dabl e mer el y.  
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I d.  at  69 ( emphasi s added)  ( c i t at i ons omi t t ed) .   Wi l l i ams ci t ed 

t wo t r eat i ses i n suppor t  of  t hi s pr oposi t i on.   I d.  ( c i t i ng 1 

Joel  Pr ent i ss Bi shop,  Comment ar i es on t he Law of  Mar r i age and 

Di vor ce,  wi t h t he Evi dence,  Pr act i ce,  Pl eadi ng,  and For ms;  Al so 

of  Separ at i ons Wi t hout  Di vor ce,  and of  t he Evi dence of  Mar r i age 

i n Al l  I ssues § 105 ( 6t h ed.  1881)  [ her ei naf t er  Bi shop] ;  2 Si mon 

Gr eenl eaf ,  A Tr eat i se on t he Law of  Evi dence § 464 ( 10t h ed.  

1868) ) .   Bi shop ci t ed numer ous st at e and f eder al  cases f r om t he 

ear l y t o mi d- 1800s t hat  i nvol ved quest i ons about  t he val i di t y of  

mar r i age dur i ng ei t her  t he l i f et i me or  af t er  t he deat h of  t he 

par t i es t o a mar r i age.   Bi shop,  supr a,  at  § 105 n. 2.     

¶48 Thus,  t he Wi l l i ams cour t  concl uded t hat  a voi d 

mar r i age,  what ever  t he mechani sm or  pr ocess f or  chal l engi ng t he 

val i di t y of  t he mar r i age,  may be chal l enged i n t he l i f et i me or  

af t er  t he deat h of  t he mar r i age par t i es,  di r ect l y or  

col l at er al l y.   See Wi l l i ams,  63 Wi s.  at  69.    

 ¶49 Thi s cour t  i nt er pr et ed t he r evi sed mar r i age st at ut es16 

agai n i n Lyannes v.  Lyannes,  171 Wi s.  381,  177 N. W.  683 ( 1920) ,  

                                                 
16 I n 1909 t he l egi s l at ur e enact ed sever al  changes t o t he 

mar r i age st at ut es r el evant  t o t hi s appeal .   Wi sconsi n St at .  ch.  
107 " Of  Mar r i age"  kept  t he same r est r i ct i ons on who may mar r y:  
no one wi t h a husband or  wi f e st i l l  l i v i ng,  nor  bet ween par t i es 
near er  of  k i n t han f i r st  cousi ns,  and no one wi t h ment al  
i ncapaci t y.   § 2,  ch.  323,  Laws of  1909.   However ,  Wi s.  St at .  
ch.  109 " Of  Di vor ce"  cont ai ned a new Sect i on 2351 l i s t i ng t he 
gr ounds upon whi ch a mar r i age may be annul l ed:  i mpot ence;  
consangui ni t y;  when ei t her  par t y had a husband or  wi f e st i l l  
l i v i ng;  f r aud,  f or ce,  or  coer ci on;  i nsani t y or  " want  of  
under st andi ng" ;  and non- age of  ei t her  par t y.   § 8,  ch.  323,  Laws 
of  1909.   Thus,  t he l egi s l at ur e pl aced l i mi t s on when an 
annul ment  act i on coul d be br ought .    
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a case i nvol v i ng t wo Wi sconsi n r esi dent s who mar r i ed i n 

Mi chi gan,  al t hough one par t y was under age and nei t her  par t y 

obt ai ned consent  of  par ent s.   I d.  at  382–83 ( st at ement  of  t he 

case) .   The pl ai nt i f f  br ought  an act i on t o annul  t he mar r i age 

and t o decl ar e i t  voi d.   I d.  at  383.    

 ¶50 The Lyannes cour t  not ed t hat  " publ i c pol i cy has 

consi st ent l y and cont i nuousl y r ecogni zed subst ant i al l y  t hr ee 

di f f er ent  c l asses"  of  mar r i age or  c l ai ms of  mar r i age:  val i d,  

voi d,  and voi dabl e.   I d.  at  389–90.    

 ¶51 Lyannes concl uded t hat  i n t he val i d mar r i age t he 

par t i es ar e compet ent  t o cont r act  and have compl i ed wi t h 

st at ut or y r equi r ement s.   I d.  at  389.    

 ¶52 I n t he voi d mar r i age,  t he par t i es,  " by r eason of  some 

posi t i ve i nhi bi t i on of  t he l aw,  ar e absol ut el y di sabl ed and 

pr ohi bi t ed f r om sust ai ni ng t o each ot her  t he l awf ul  r el at i onshi p 

of  husband and wi f e. "   I d.   Lyannes hel d t hat  a voi d mar r i age i s 

" an absol ut e nul l i t y  f r om i t s ver y begi nni ng and cannot  be 

r at i f i ed. "   I d.  at  390.    

 ¶53 Fi nal l y,  Lyannes addr essed t he voi dabl e mar r i age,  

whi ch " may subsequent l y r i pen i nt o an absol ut e mar r i age,  and i s 

                                                                                                                                                             
Fur t her  changes wer e made t o t he mar r i age st at ut es i n 1917.   

Twent y- seven new sect i ons wer e added t o Wi s.  St at .  ch.  107 on 
" Mar r i age, "  i ncl udi ng Sect i on 2339n——21. ,  whi ch was ent i t l ed 
" Unl awf ul  mar r i ages voi d;  val i dat i on. "   § 3,  ch.  218,  Laws of  
1917.   Thi s sect i on hel d t hat  al l  mar r i ages cont r act ed i n 
v i ol at i on of  Sect i on 2339n——1.  ( val i d mar r i ages must  be 
l i censed,  per f or med by an aut hor i zed cel ebr ant ,  and i n t he 
pr esence of  t wo compet ent  wi t nesses)  shal l  be " nul l  and voi d, "  
but  t hat  t he par t i es coul d val i dat e t he mar r i age l at er  by 
compl yi ng wi t h t he st at ut or y r equi r ement s.   I d.  
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consi der ed val i d and subsi st i ng unt i l  annul l ed by j udgment  of  a 

cour t  of  compet ent  j ur i sdi ct i on. "   I d.  at  391.   The Lyannes 

cour t  admi t t ed t hat  t he di st i nct i on bet ween voi d and voi dabl e 

mar r i ages i s " of t en shadowy and t he l i ne har d t o pl ace, "  wi t h 

bot h f or ms " i nt er mi ngl ed"  i n Wi s.  St at .  ch.  107' s pr ohi bi t i ons 

on mar r i age and Wi s.  St at .  ch.  109' s causes f or  whi ch mar r i ages 

may be annul l ed.   I d.   I n ei t her  case,  however ,  Lyannes hel d 

t hat  t he 1909 st at ut or y changes made annul ment  " t he pr oper  

r emedy t o set  asi de bot h t he voi d and t he voi dabl e mar r i age. "   

I d.  at  392.    

 ¶54 However ,  t he Lyannes cour t  r et ai ned l anguage si mi l ar  

t o t he Wi l l i ams deci s i on mor e t han t hr ee decades ear l i er :  

I n t he voi d mar r i age t he r el at i onshi p of  t he 
par t i es,  so f ar  as i t s bei ng l egal  i s  concer ned,  i s an 
absol ut e nul l i t y  f r om i t s ver y begi nni ng and cannot  be 
r at i f i ed.   I t  may be quest i oned at  any t i me dur i ng t he 
l i f e of  bot h,  and,  wi t h some st at ut or y 
except i ons[ 17]  .  .  .  ,  af t er  t he deat h of  ei t her  or  

                                                 
17 The except i on t hat  t he Lyannes cour t  c i t es was Wi s.  St at .  

§ ch.  109,  § 2351( 2)  ( 1919) .   Lyannes v.  Lyannes,  171 Wi s.  381,  
390,  177 N. W.  683 ( 1920) .   Sect i on 2351 l i s t ed t he causes f or  
annul ment ,  i ncl udi ng consangui ni t y ( " wher e t he par t i es ar e 
near er  of  k i n t han second cousi ns" )  i n subsect i on ( 2) .   However ,  
subsect i on ( 2)  al so di r ect ed t hat  " when any such mar r i age shal l  
not  have been annul l ed dur i ng t he l i f et i me of  t he par t i es,  t he 
val i di t y t her eof  shal l  not  be i nqui r ed i nt o af t er  t he deat h of  
ei t her  par t y. "    
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bot h,  and gener al l y whet her  t he quest i on ar i ses 
di r ect l y or  col l at er al l y.   As bet ween t he t wo 
i ndi v i dual s concer ned no r i ght s spr i ng t her ef r om,  and,  
gener al l y speaki ng,  except  as modi f i ed by posi t i ve 
l egi s l at i on,  i t  needs no adj udi cat i on by a cour t  t hat  
i t  i s  voi d.   That  such i s t he l aw of  t hi s st at e has 
been r epeat edl y hel d.  

I d.  at  390 ( emphasi s added)  ( c i t at i ons omi t t ed) .   Ther ef or e,  t he 

Lyannes cour t  cont i nued t o r ecogni ze t he abi l i t y  of  a cour t  t o 

i nval i dat e a mar r i age af t er  deat h. 18    

 ¶55 Si xt een year s l at er ,  i n t he est at e case of  Ki ng v.  

Canon,  221 Wi s.  322,  266 N. W.  918 ( 1936) ,  t he val i di t y of  a 

deceased woman' s mar r i age was quest i oned because she was an 

                                                                                                                                                             
Thi s addi t i onal  l anguage pr ohi bi t i ng post humous i nqui r y 

i nt o a par t i cul ar  cause f or  annul ment  i s not ewor t hy.   Her e,  t he 
l egi s l at ur e unambi guousl y pr ohi bi t ed t he quest i oni ng of  a 
mar r i age' s val i di t y,  based on consangui ni t y,  af t er  one of  t he 
par t i es di ed;  by cont r ast ,  no such pr ohi bi t i on appear s wi t h 
r espect  t o ment al  i ncapaci t y of  a par t y.   The l egi s l at ur e' s 
br eak wi t h t he common l aw coul d not  have been cl ear er ,  
i l l ust r at i ng t hat  when t he l egi s l at ur e want s t o cont r avene t he 
common l aw i t  does so cl ear l y and unambi guousl y.   See i nf r a,  
¶76.  

18 I n 1925 t he mar r i age and di vor ce st at ut es wer e 
r enumber ed.   Wi sconsi n St at .  ch.  107 on " Mar r i age"  was 
r enumber ed as Wi s.  St at .  ch.  245,  and Wi s.  St at .  ch.  109,  now 
t i t l ed s i mpl y " Di vor ce, "  was r enumber ed as Wi s.  St at .  ch.  247.   
§ 1,  ch.  4,  Laws of  1925.    

I n t he 1979–80 l egi s l at i ve sessi on,  Wi s.  St at .  ch.  245 on 
" Mar r i age"  was r enumber ed Wi s.  St at .  ch.  765.   § 48,  ch.  32,  
Laws of  1979.   Wi sconsi n St at .  ch.  247 on " Act i ons Af f ect i ng 
Mar r i age"  was r enumber ed Wi s.  St at .  ch.  767,  § 50,  ch.  32,  Laws 
of  1979,  and t he t i t l e was changed t o " Act i ons Af f ect i ng t he 
Fami l y. "   Chapt er  32,  Laws of  1979 ( emphasi s added) .  
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epi l ept i c and i ncapabl e of  cont r act i ng mar r i age i n t hi s st at e. 19  

I d.  at  323–25.   The quest i on bef or e t hi s cour t  was whet her  t he 

mar r i age of  t he decedent ——or i gi nal l y cont r act ed i n I l l i noi s but  

cont r ar y t o t he exi st i ng l aws of  t hi s st at e——was voi d.   I d.  at  

324.   The Ki ng cour t  concl uded t hat ,  because Chapt er  218,  Laws 

of  1917 pr ohi bi t ed epi l ept i cs f r om cont r act i ng mar r i age,  Canon' s  

mar r i age was voi d.   I d.  at  327.   Quot i ng Lyannes,  t he Ki ng cour t  

r ei t er at ed t hat  voi d mar r i ages may be quest i oned af t er  t he deat h 

of  t he par t i es.   I d.  at  328 ( quot i ng Lyannes,  171 Wi s.  at  390) .    

 ¶56 Once agai n,  i n Davi dson v.  Davi dson,  35 Wi s.  2d 401,  

151 N. W. 2d 53 ( 1967) ,  t hi s cour t  had occasi on t o i nt er pr et  t he 

mar r i age st at ut es i n an act i on f or  annul ment  br ought  by a wi f e 

who al l eged t hat  her  husband was st i l l  mar r i ed t o anot her  woman 

at  t he t i me of  t he mar r i age cer emony.   I d.  at  403 ( st at ement  of  

t he case) .   However ,  t he wi f e di ed bef or e t he annul ment  act i on 

was br ought  t o t r i al .   I d.  at  404.   The ci r cui t  cour t  deni ed t he 

appl i cat i on of  t he wi f e' s est at e t o cont i nue t he annul ment  

act i on.   I d.    

 ¶57 Accor di ng t o t he Davi dson cour t ,  t he i ssue of  whet her  

t o al l ow t he annul ment  act i on t o cont i nue depended upon whet her  

t he mar r i age was voi d or  voi dabl e:    

I f  t he mar r i age was voi dabl e i t  was val i d and i n 
ef f ect  at  t he t i me of  [ t he second wi f e] ' s  deat h and 
t he per sonal  cause of  act i on f or  annul ment  abat ed at  

                                                 
19 Wi sconsi n St at .  § 245. 03( 1)  ( 1925) ,  i n ef f ect  at  t he t i me 

of  t he mar r i age at  i ssue i n t he case,  st at ed t hat ,  " [ n] o i nsane 
per son,  epi l ept i c,  or  i di ot  shal l  be capabl e of  cont r act i ng 
mar r i age. "  



No.    2011AP1176 & 2011AP1177 

 

27 
 

t he t i me of  her  deat h.   I f  t he mar r i age was voi d dur i ng 
i t s ent i r et y t he cause of  act i on sur vi ves i n her  
est at e and t he cour t  coul d r et ai n j ur i sdi ct i on t o 
decl ar e t he mar r i age voi d and r est or e her  pr oper t y t o 
t he est at e.  

I d.  at  406 ( emphasi s added)  ( f oot not e omi t t ed) .   The Davi dson 

cour t  l ooked t o Lyannes'  def i ni t i ons of  voi d and voi dabl e,  i d.  

at  406–07,  but  al so f ocused on anot her  set  of  def i ni t i ons:  

[ A]  mar r i age may be consi der ed voi dabl e al t hough 
pr ohi bi t ed by l aw when i t  i s  possi bl e,  under  any 
ci r cumst ances,  f or  t he par t i es t o cont r act  t he 
mar r i age,  or  subsequent l y t o r at i f y i t ,  whi l e i t  
shoul d be consi der ed voi d i f  i t  i s  i mpossi bl e f or  t hem 
under  t he l aw t o cont r act  i t ,  and i f  i t  i s  i mpossi bl e 
f or  t hem subsequent l y by any conduct  t o r at i f y i t ,  and 
i f  t he st at ut e expr essl y decl ar es t hat  t he mar r i age i s 
voi d.  

I d.  at  407 ( emphasi s added)  ( i nt er nal  quot at i on mar ks and 

ci t at i on omi t t ed) .    

 ¶58 Ot her  mor e moder n cases cont i nued t o r ecogni ze a 

common l aw r i ght  t o post - deat h chal l enges t o t he val i di t y of  a 

mar r i age.   See,  e. g. ,  Cor ni ng v.  Car r i er s  I ns.  Co. ,  88 

Wi s.  2d 17,  21,  276 N. W. 2d 310 ( 1979) ;  Est at e of  Gi bson v.  

Madi son Bank & Tr ust  Co. ,  7 Wi s.  2d 506,  96 N. W. 2d 859 ( 1959) .    

 ¶59 The cent r al  hol di ng of  Est at e of  Tout ant ——t hat  a cour t  

can decl ar e a mar r i age voi d af t er  t he deat h of  one of  t he 

par t i es——compor t s wi t h per suasi ve aut hor i t y on t he t opi c.   An 

Amer i can Law Repor t s ar t i c l e di scusses gener al  at t acks on 

mar r i ages af t er  t he deat h of  a par t y:  

The l at er  cases,  as do t he ear l i er  ones,  ampl y 
show t hat ,  except  as st at ut es occasi onal l y ot her wi se 
pr ovi de,  t he quest i on whet her  t he val i di t y of  a 
mar r i age i s open t o at t ack i n a j udi c i al  pr oceedi ng 
subsequent l y t o t he deat h of  a par t y t o t he mar r i age 
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or di nar i l y  r esol ves i t sel f  i nt o t he i nqui r y whet her  
t he mar r i age i s i n t he t r ue sense voi d,  or ,  on t he 
cont r ar y,  voi dabl e onl y.    

I f  t he mar r i age i s voi d,  t he f act  of  nul l i t y  may 
be shown,  di r ect l y or  col l at er al l y,  af t er  t he deat h of  
ei t her  or  bot h of  t he par t i es.    

Annot at i on,  Ri ght  t o At t ack Val i di t y of  Mar r i age Af t er  Deat h of  

Par t y Ther et o,  47 A. L. R. 2d 1393,  1394 ( 1956) .   The ar t i c l e t hen 

speci f i cal l y di scusses mar r i ages t hat  ar e chal l enged due t o t he 

ment al  i ncompet ency of  a par t y:  

The l at er  cases show t hat  t he r ul e of  t he common 
l aw,  and t he one whi ch or di nar i l y  pr evai l s i n t he 
absence of  cont r ar y st at ut or y pr ovi s i on or  
i mpl i cat i on,  i s  t hat  t he mar r i age of  a per son who was 
i nsane or  ot her wi se ment al l y i ncompet ent  t o ent er  i nt o 
t he mar r i age,  i s  voi d,  and consequent l y open t o at t ack 
af t er  t he deat h of  ei t her  or  bot h of  t he par t i es.  

I d.  at  1396.   Amer i can Jur i spr udence al so di scusses t he 

consequences of  voi d mar r i ages speci f i cal l y:  

As a r ul e,  a voi d mar r i age,  as di st i ngui shed f r om 
one t hat  i s mer el y voi dabl e,  i s  nul l  f r om i t s 
i ncept i on,  t hat  i s ,  when a mar r i age i s voi d,  i t  i s  f or  
most  pur poses,  as i f  no mar r i age had t aken pl ace.   
Under  t hi s v i ew,  a voi d mar r i age i s good f or  no l egal  
pur pose,  and i s not  at t ended or  f ol l owed by any of  t he 
i nci dent s of  a val i d mar r i age.   I t  can be at t acked 
ei t her  di r ect l y or  col l at er al l y,  and i n f act ,  a 
mar r i age voi d ab i ni t i o i s subj ect  t o col l at er al  
at t ack at  any t i me wher eas a mar r i age mer el y voi dabl e 
cannot  be annul l ed af t er  t he deat h of  ei t her  spouse.  

52 Am.  Jur .  2d Mar r i age § 82 ( 2011)  ( emphasi s added)  ( f oot not es 

omi t t ed) .   See al so 55 C. J. S.  Mar r i age § 43 ( 2009)  ( descr i bi ng a 

voi d mar r i age as a nul l i t y ,  " subj ect  t o bot h di r ect  and 
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col l at er al  at t ack,  .  .  .  at  any t i me, "  i ncl udi ng af t er  t he deat h 

of  ei t her  or  bot h par t i es) . 20 

 ¶60 Ther ef or e,  t he hol di ng i n Est at e of  Tout ant  i s based 

on t he common l aw pr i nci pl e t hat ,  i n ei t her  di r ect  or  col l at er al  

pr oceedi ngs,  a mar r i age may be decl ar ed voi d af t er  t he deat h of  

one of  t he par t i es.   Our  case l aw has al ways f ol l owed t hi s 

common l aw pr i nci pl e.  

C.  What  i s a Voi d Mar r i age? 

 ¶61 As not ed ear l i er ,  Davi dson pr ovi ded a compr ehensi ve 

def i ni t i on of  a voi d mar r i age:  " i f  i t  i s  i mpossi bl e f or  [ t he 

par t i es]  under  t he l aw t o cont r act  i t ,  and i f  i t  i s  i mpossi bl e 

f or  t hem subsequent l y by any conduct  t o r at i f y i t ,  and i f  t he 

st at ut e expr essl y decl ar es t hat  t he mar r i age i s voi d. "   

Davi dson,  35 Wi s.  2d at  407 ( i nt er nal  quot at i on mar ks omi t t ed) .    

¶62 Wi sconsi n St at .  ch.  765 set s out  t he cr i t er i a f or  who 

may cont r act  a mar r i age and who shal l  not  mar r y.   Wi sconsi n 

St at .  § 765. 21 pr ovi des t hat  " [ a] l l  mar r i ages her eaf t er  

cont r act ed i n v i ol at i on of  ss.  765. 02,  765. 03,  765. 04 and 765. 16 

shal l  be voi d,  except  as pr ovi ded i n ss.  765. 22 and 765. 23. "  

¶63 Wi sconsi n St at .  § 765. 01 r equi r es t hat  an i ndi v i dual  

be " capabl e i n l aw of  cont r act i ng"  t o mar r y i n t hi s st at e.   See 

al so Wi s.  St at .  § 765. 02( 1)  ( " Ever y per son who has at t ai ned t he 

                                                 
20 The ar t i c l e i n 55 C. J. S.  Mar r i age § 43 descr i bes a voi d 

mar r i age as a nul l i t y ,  " subj ect  t o bot h di r ect  and col l at er al  
at t ack,  by anyone,  at  any t i me .  .  .  . "   ( Emphasi s added. )   The 
phr ase " by anyone"  makes t he pr oposi t i on t oo br oad.   To at t ack 
t he val i di t y of  a mar r i age,  a per son must  have s t andi ng t o r ai se 
t he i ssue.  
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age of  18 year s may mar r y i f  ot her wi se compet ent . " ) ;  Wi s.  St at .  

§ 765. 03 ( " A mar r i age may not  be cont r act ed i f  ei t her  par t y has 

such want  of  under st andi ng as r ender s hi m or  her  i ncapabl e of  

assent i ng t o mar r i age. " ) ;  Wi s.  St at .  § 765. 21 ( a mar r i age i s 

voi d i f  i t  i s  cont r act ed cont r ar y t o cer t ai n pr ovi s i ons i n Wi s.  

St at .  ch.  765) .    

¶64 The deat h of  an i ncompet ent  par t y t o an al l eged 

mar r i age makes i t  i mpossi bl e f or  t he par t i es t o r at i f y t he 

mar r i age i f  t he par t y r emai ns i ncompet ent  f r om t he t i me of  t he 

mar r i age unt i l  deat h.   Mor e speci f i cal l y,  i f  a par t y t o an 

al l eged mar r i age i s i ncompet ent  at  t he t i me of  a mar r i age 

cer emony and subsequent l y di es bef or e he or  she i s abl e t o 

r at i f y t he mar r i age,  t he f at al  def ect  t o t he mar r i age can never  

be cur ed.    

D.  The UDJA i s t he Pr oper  Mechani sm t o Decl ar e a Mar r i age Voi d 

¶65 As expl ai ned i n Est at e of  Tout ant ,  Wi s.  St at .  

§ 806. 04,  t he UDJA i s t he mechani sm f or  voi di ng a mar r i age when 

one of  t he par t i es t o t he mar r i age i s dead.   See Est at e of  

Tout ant ,  247 Wi s.  2d 400,  ¶¶12–14.    

¶66 Wi sconsi n St at .  § 806. 04,  t he UDJA,  r eads,  i n r el evant  

par t :  

 ( 1)  Scope.   Cour t s of  r ecor d wi t hi n t hei r  
r espect i ve j ur i sdi ct i ons shal l  have power  t o decl ar e 
r i ght s,  st at us,  and ot her  l egal  r el at i ons whet her  or  
not  f ur t her  r el i ef  i s  or  coul d be cl ai med.   No act i on 
or  pr oceedi ng shal l  be open t o obj ect i on on t he gr ound 
t hat  a decl ar at or y j udgment  or  decr ee i s pr ayed f or .   
The decl ar at i on may be ei t her  af f i r mat i ve or  negat i ve 
i n f or m and ef f ect ;  and such decl ar at i ons shal l  have 
t he f or ce and ef f ect  of  a f i nal  j udgment  or  decr ee,  
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except  t hat  f i nal i t y f or  pur poses of  f i l i ng an appeal  
as of  r i ght  shal l  be det er mi ned i n accor dance wi t h s.  
808. 03 ( 1) .  

  .  .  .  .  

 ( 4)  Repr esent at i ves,  et c.   Any per son i nt er est ed 
as or  t hr ough a per sonal  r epr esent at i ve,  t r ust ee,  
guar di an,  or  ot her  f i duci ar y,  cr edi t or ,  devi see,  
l egat ee,  hei r ,  next  of  k i n,  or  cest ui  que t r ust  i n t he 
admi ni st r at i on of  a t r ust ,  or  of  t he est at e of  a 
decedent ,  i nf ant ,  i ndi v i dual  adj udi cat ed i ncompet ent ,  
or  i nsol vent ,  may have a decl ar at i on of  r i ght s or  
l egal  r el at i ons i n r espect  t o t he admi ni st r at i on of  
t he t r ust  or  est at e .  .  .  .  

 ( 5)  Enumer at i on not  excl usi ve.   The enumer at i on 
i n subs.  ( 2) ,  ( 3)  and ( 4)  does not  l i mi t  or  r est r i ct  
t he exer ci se of  t he gener al  power s conf er r ed i n sub.  
( 1)  i n any pr oceedi ng wher e decl ar at or y r el i ef  i s  
sought ,  i n whi ch a j udgment  or  decr ee wi l l  t er mi nat e 
t he cont r over sy or  r emove an uncer t ai nt y.   

Wi s.  St at .  § 806. 04( 1) ,  ( 4) ,  ( 5) . 21   

 ¶67 A decl ar at or y j udgment  i s a " bi ndi ng adj udi cat i on t hat  

est abl i shes t he r i ght s and ot her  l egal  r el at i ons of  t he par t i es 

wi t hout  pr ovi di ng f or  or  or der i ng enf or cement . "   Bl ack' s Law 

Di ct i onar y 918 ( 9t h ed.  2009) .   Decl ar at or y r el i ef  may be 

obt ai ned i n t he f ol l owi ng ci r cumst ances:  

( 1)  Ther e must  exi st  a j ust i c i abl e cont r over sy——
t hat  i s t o say,  a cont r over sy i n whi ch a c l ai m of  
r i ght  i s  asser t ed agai nst  one who has an i nt er est  i n 
cont est i ng i t .  

                                                 
21 The decl ar at or y j udgment  st at ut e has of t en been used i n 

cases i nvol v i ng t he st at us of  mar r i ages.   Cf .  Geor gi ades v.  Di  
Fer r ant e,  871 S. W. 2d 878 ( Tex.  App.  1994)  ( det er mi nat i on of  
whet her  common l aw mar r i age exi s t ed bet ween par t i es) ;  Henr y v.  
Henr y,  106 N. W. 2d 570 ( Mi ch.  1960)  ( wi f e' s chal l enge t o whet her  
husband' s Nevada di vor ce was val i d) .    
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( 2)  The cont r over sy must  be bet ween per sons 
whose i nt er est s ar e adver se.  

( 3)  The par t y seeki ng decl ar at or y r el i ef  must  
have a l egal  i nt er est  i n t he cont r over sy——t hat  i s t o 
say,  a l egal l y pr ot ect [ a] bl e i nt er est .  

( 4)  The i ssue i nvol ved i n t he cont r over sy must  
be r i pe f or  j udi c i al  det er mi nat i on.   

Loy v.  Bunder son,  107 Wi s.  2d 400,  409,  320 N. W. 2d 175 ( 1982)  

( quot i ng St at e ex.  r el .  La Fol l et t e v.  Dammann,  220 Wi s.  17,  22,  

264 N. W.  627 ( 1936)  ( i nt er nal  quot at i on mar ks omi t t ed) ) .   An 

act i on under  t he UDJA can be br ought  ei t her  di r ect l y or  

col l at er al l y,  i n est at e act i ons,  i n cont r act  act i ons,  and i n 

act i ons const r ui ng st at ut es or  or di nances.   See Wi s.  St at .  

§ 806. 04;  see al so Bucca v.  St at e,  128 A. 2d 506 ( N. J.  Super .  Ct .  

Ch.  Di v.  1957)  ( pet i t i on br ought  under  UDJA t o val i dat e mar r i age 

whi l e bot h wer e par t i es st i l l  al i ve) ;  I n r e O' Qui nn,  355 S. W. 3d 

857 ( Tex.  App.  2011)  ( UDJA used i n an est at e act i on t hat  i nt er  

al i a deci ded t he val i di t y of  a mar r i age) ;  St at e ex r el .  Joyce v.  

Far r ,  236 Wi s.  323,  295 N. W.  21 ( 1940)  ( mot i on f or  decl ar at or y  

j udgment  i n est at e act i on) ;  Mi l l er  v.  Cur r i e,  208 Wi s.  199,  242 

N. W.  570 ( 1932) ;  Shover s v.  Shover s,  2006 WI  App 108,  292 

Wi s.  2d 531,  718 N. W. 2d 130;  Est at e of  Lonquest  v.  Jones,  526 

P. 2d 994 ( Wyo.  1974)  ( UDJA used f or  det er mi nat i on of  hei r shi p) .    

¶68 The Cor ni ng case pr ovi des a good i l l ust r at i on of  why 

decl ar at or y j udgment  aut hor i t y t o r evi ew a mar r i age af t er  t he 

deat h of  one of  t he par t i es i s necessar y.   James Cor ni ng di ed 

f r om i nj ur i es suf f er ed when a t r uck i nsur ed by Car r i er s col l i ded 

wi t h t he t r uck oper at ed by hi m.   Cor ni ng,  88 Wi s.  2d at  19.   The 

wr ongf ul  deat h case was set t l ed f or  $200, 000,  cont i ngent  upon 
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Col l een Cor ni ng est abl i shi ng t hat  she was t he decedent ' s wi f e 

( t he t wo wer e mar r i ed i n I l l i noi s l ess t han a year  af t er  

Col l een' s di vor ce i n her  f i r st  mar r i age) .   I d.  at  19–20.   The 

cour t  r ul ed i n f avor  of  Col l een,  but  i t  obser ved:  " A wr ongf ul  

deat h act i on i s not  an act i on t o af f i r m or  annul  a mar r i age.   We 

bel i eve t hat  Car r i er s does have t he r i ght  t o asser t  t he def ense 

t hat  Col l een Cor ni ng i s not  t he spouse of  James Cor ni ng. "   I d.  

at  21.    

¶69 As Est at e of  Tout ant  af f i r med,  Wi s.  St at .  ch.  765 

est abl i shes t he l egal  basi s f or  i nval i dat i ng a mar r i age,  wher eas 

t he UDJA pr ovi des t he mechani sm f or  doi ng so when an i nt er est ed 

par t y i s not  abl e t o seek an annul ment .    

E.  2005 Changes t o t he Annul ment  St at ut e Di d Not  Di st ur b t he 

Hol di ng of  Est at e of  Tout ant  

 ¶70 McLeod ar gues t hat  even i f  Wi l l i ams,  Lyannes,  and a 

l ong l i ne of  our  cases,  i ncl udi ng most  r ecent l y Est at e of  

Tout ant ,  r et ai ned t he common l aw r ul e t hat  al l owed a cour t  t o 

i nval i dat e a mar r i age af t er  deat h,  t he changes t o Wi s.  St at .  ch.  

767 by 2005 Wi s.  Act  443 l ef t  no doubt  t hat  t he l egi s l at ur e 

abr ogat ed t hi s r ul e and t hat  annul ment  i s t he onl y way t o 

i nval i dat e a mar r i age.   We di sagr ee.  

 ¶71 At  t he t i me t he cour t  of  appeal s deci ded Est at e of  

Tout ant ,  t he annul ment  st at ut e,  t hen- Wi s.  St at .  § 767. 03,  r ead 

i n par t :  " No mar r i age may be annul l ed or  hel d voi d except  
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pur suant  t o j udi c i al  pr oceedi ngs.   No mar r i age may be annul l ed 

af t er  t he deat h of  ei t her  par t y t o t he mar r i age. " 22 

 ¶72 I n 2005 t he Wi sconsi n Legi s l at i ve Counci l ' s  Speci al  

Commi t t ee on Recodi f i cat i on of  Ch.  767,  St at s. ,  Act i ons 

Af f ect i ng t he Fami l y ( t he Speci al  Commi t t ee) ,  r ecommended 

l egi s l at i on t o r eor gani ze and r evi se t he chapt er . 23  Wi s.  Legi s.  

Counci l  Rep.  t o t he Leg. ,  Spec.  Comm.  on Recodi f i cat i on of  Ch.  

767,  St at s. ,  Act i ons Af f ect i ng t he Fami l y,  at  5 ( Apr i l  11,  

2005) .   One of  t he changes suggest ed by t he Speci al  Commi t t ee,  

and adopt ed i nt o l aw,  r emoved any r ef er ence i n t he annul ment  

st at ut e t o a j udi c i al  pr oceedi ng bei ng used t o " voi d"  a 

mar r i age.   2005 Wi s.  Act  443,  §§ 23,  145.   Thus,  t he cur r ent  

annul ment  st at ut e,  Wi s.  St at .  § 767. 313( 2)  r eads i n per t i nent  

                                                 
22 The pr eci se l anguage r el at i ng t o j udi c i al  pr oceedi ngs has 

been i n t he st at ut es s i nce 1959.   § 44,  ch.  595,  Laws of  1959.   
The l anguage on deat h of  t he par t i es was added i n 1977.   § 9,  
ch.  105,  Laws of  1977.    

23 The r epor t  by t he Speci al  Commi t t ee,  i n maki ng i t s r epor t  
t o t he Wi sconsi n Joi nt  Legi s l at i ve Counci l  f or  i nt r oduci ng 
l egi s l at i on i n t he 2005–06 sessi on,  expl ai ned t he char ge t o t he 
Speci al  Commi t t ee as f ol l ows:  

The commi t t ee was di r ect ed t o conduct  a r ecodi f i cat i on 
of  ch.  767,  St at s. ,  i ncl udi ng possi bl y r eor gani z i ng 
t he chapt er  i n a l ogi cal  manner ,  r enumber i ng and 
r et i t l i ng sect i ons,  consol i dat i ng r el at ed pr ovi s i ons,  
moder ni z i ng l anguage,  r esol v i ng ambi gui t i es i n 
l anguage,  codi f y i ng cour t  deci s i ons and maki ng mi nor  
subst ant i ve changes.  

 
Wi s.  Legi s.  Counci l  Rep.  t o t he Leg. ,  Spec.  Comm.  on 
Recodi f i cat i on of  Ch.  767,  St at s . ,  Act i ons Af f ect i ng t he Fami l y,  
at  5 ( Apr i l  11,  2005) .  
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par t :  " A j udi c i al  pr oceedi ng i s r equi r ed t o annul  a mar r i age.   A 

mar r i age may not  be annul l ed af t er  t he deat h of  a par t y t o t he 

mar r i age. "  

 ¶73 2005 Wi sconsi n Act  443 cont ai ned an expl anat or y not e 

af t er  t he l anguage amendi ng t he annul ment  st at ut e t o el i mi nat e 

t he wor ds " or  hel d voi d. "   The not e r ead:  " Ref er ence t o voi di ng 

a mar r i age i s not  i ncl uded i n t he r est at ed l anguage because 

[ Wi s.  St at . ]  ch.  767 does not  i ncl ude act i ons t o voi d a 

mar r i age. "   2005 Wi s.  Act  443,  § 145.    

 ¶74 The expl anat or y  not e t o t he new Wi s.  St at .  

§ 767. 313( 2)  i n 2005 Wi s.  Act  443 means exact l y what  i t  says:  

Chapt er  767,  on " Act i ons Af f ect i ng t he Fami l y, "  does not  cont ai n 

an act i on t o voi d a mar r i age.   Wi s.  St at .  § 767. 001( 1) .   The 

act i on t o voi d a mar r i age comes t hr ough Wi s.  St at .  ch.  765 on 

" Mar r i age. "   " [ C] our t s must  pr esume t hat  a l egi s l at ur e says i n a 

st at ut e what  i t  means and means i n a st at ut e what  i t  says 

t her e. "   Kal al ,  271 Wi s.  2d 633,  ¶39 ( quot i ng Conn.  Nat ' l  Bank 

v.  Ger mai n,  503 U. S.  249,  253–54 ( 1992)  ( i nt er nal  quot at i on 

mar ks omi t t ed) ) .  

 ¶75 Dr af t i ng r ecor ds f or  2005 Wi s.  Act  443 do not  i ndi cat e 

t hat  t he l egi s l at ur e i nt ended f or  annul ment  t o be t he onl y 

r emedy t o i nval i dat e a mar r i age.   I n a pr el i mi nar y bi l l  dr af t  

f or  t he Speci al  Commi t t ee,  a bi l l  dr af t er  asked,  " I s i t  

necessar y t o cont i nue r ef er ence t o voi di ng a mar r i age ( ch.  767 

does not  cover  act i ons t o voi d a mar r i age) ?"   Pr el i mi nar y Dr af t ,  

WLC: 0004/ P1,  Spec.  Comm.  on Recodi f i cat i on of  Ch.  767,  St at s. ,  
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Act i ons Af f ect i ng t he Fami l y,  Wi s.  Leg.  Counci l ,  Madi son,  Wi s.  

( Oct .  15,  2002) . 24 

 ¶76 We al so obser ve t hat  t he Speci al  Commi t t ee 

i ncor por at ed expl anat or y not es i nt o t he body of  dr af t  

l egi s l at i on,  i n par t  t o " [ i ] dent i f y t he sour ce of  t he r ecodi f i ed 

l aw ( i . e. ,  pr evi ous l aw,  cour t  deci s i on,  deci s i on by t he Speci al  

Commi t t ee)  and,  i f  pr evi ous l aw,  t he pr evi ous l ocat i on of  t he 

pr ovi s i ons. "   Memor andum f r om Don Dyke,  seni or  st af f  at t or ney,  

Wi s.  Leg.  Counci l  t o Member s of  t he Spec.  Comm.  on 

Recodi f i cat i on of  Ch.  767,  St at s. ,  Act i ons Af f ect i ng t he Fami l y  

( Sept .  20,  2002)  ( avai l abl e at  Wi s.  Leg.  Counci l ,  Madi son,  

Wi s. ) .   The r emoval  of  " or  hel d voi d"  i n 2005 Wi s.  Act  443,  

§ 145,  and i n ear l i er  bi l l  dr af t s,  was accompani ed by an 

expl anat or y not e t hat  di d not  r ef er ence t he Est at e of  Tout ant  

deci s i on.   Thus,  we ar e not  per suaded t hat  t hi s change by t he 

Speci al  Commi t t ee came i n r esponse t o Est at e of  Tout ant .   

Compar e 2005 Wi s.  Act  443,  § 145,  Not e,  wi t h 2005 Wi s.  Act .  443,  

§ 166,  Not e ( c i t i ng Raci ne Fami l y Cour t  Comm' r  v.  M. E.  and S. A. ,  

165 Wi s.  2d 530,  478 N. W. 2d 21 ( Ct .  App.  1991) ) .   

 ¶77 I f  t he l egi s l at ur e had want ed t o el i mi nat e t hi s  common 

l aw r emedy,  t hen i t  woul d have done so i n c l ear ,  unambi guous 

                                                 
24 The " quest i on"  whet her  t o r et ai n t he r ef er ence t o t he act  

of  voi di ng i n Wi s.  St at .  ch.  767 was ent i r el y appr opr i at e 
i nasmuch as t he r evi s i on of  t he chapt er  i nvol ved ef f or t s t o 
r emove unnecessar y l anguage.   Wi sconsi n St at .  § 767. 001( 1)  
def i nes " [ a] ct i on af f ect i ng t he f ami l y"  t o i ncl ude af f i r mance of  
mar r i age,  annul ment ,  di vor ce,  and l egal  separ at i on,  but  does not  
l i s t  voi di ng a mar r i age.   Ref er ence t o voi di ng i s onl y i n Wi s.  
St at .  ch.  765.  
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l anguage.   See,  e. g. ,  Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  

136,  ¶67,  305 Wi s.  2d 538,  742 N. W. 2d 294;  Asl akson v.  Gal l agher  

Basset t  Ser vs. ,  2007 WI  39,  ¶82 n. 34,  300 Wi s.  2d 92,  729 

N. W. 2d 712;  Fuchsgr uber  v.  Cust om Accessor i es,  I nc. ,  2001 WI  81,  

¶25,  244 Wi s.  2d 758,  628 N. W. 2d 833.   See al so John P.  Fol ey,  

Comment ,  The Voi dabl e Voi d Mar r i age i n Wi sconsi n,  49 Mar q.  L.  

Rev.  751,  752 ( 1966)  ( asser t i ng t hat  annul ment  " appl i es onl y t o 

a di r ect  at t ack upon t he st at us of  mar r i age"  and t hat  mar r i age 

" may al so be at t acked col l at er al l y and t he cour t  can decl ar e t he 

mar r i age voi d when r i ght s i nci dent  t o mar r i age ar e i n 

quest i on" ) .   I f  t hi s common l aw pr i nci pl e wer e i ndeed abr ogat ed,  

i t  woul d adver sel y af f ect  t he UDJA and cases mai nt ai ni ng t he 

common l aw r i ght  t o post - deat h chal l enges t o t he val i di t y of  a 

mar r i age.   See supr a,  ¶58.  

¶78 Fi nal l y,  al l owi ng a cour t  t o i nval i dat e a mar r i age 

af t er  t he deat h of  one of  t he par t i es t o a voi d mar r i age accor ds 

wi t h publ i c pol i cy and l egi s l at i ve i nt ent  on mar r i age.   The 

decl ar ed i nt ent  of  t he l egi s l at ur e i n Wi s.  St at .  chs.  765 t o 768 

i s " t o pr omot e t he st abi l i t y  and best  i nt er est s of  mar r i age and 

t he f ami l y. "   Wi s.  St at .  § 765. 001( 2) .   We do not  see how t he 

" best  i nt er est s  of  mar r i age"  ar e pr ot ect ed wher e l egi t i mat e 

quest i ons about  a spouse' s capaci t y t o cont r act  mar r i age ar e 

pr ecl uded f r om consi der at i on af t er  t he spouse di es.    

¶79 McLeod ar gues t hat  a decedent ' s  f ami l y has no r ecour se 

t o quest i on t he val i di t y of  mar r i age af t er  a par t y t o t he 

mar r i age di es.   That  r ul e woul d appl y not  onl y t o cases 

commenced af t er  t he spouse di es but  al so t o annul ment  act i ons 
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commenced when t he spouse was l i v i ng but  not  compl et ed bef or e 

t he spouse di es.   McLeod woul d have us hol d t hat  t he l egi s l at ur e 

i nt ended t hat  an i ncompet ent  decedent ' s est at e or  an aggr i eved 

par t y i s s i mpl y out  of  l uck——t hat  an i ncompl et e annul ment  act i on 

cannot  be conver t ed i nt o an act i on t o decl ar e t he mar r i age voi d.   

Tr oubl i ng scenar i os can be avoi ded by an opt i on t o decl ar e a 

mar r i age voi d af t er  t he deat h of  one of  t he par t i es,  ei t her  

di r ect l y or  i n a col l at er al  pr oceedi ng.   See Davi dson,  35 

Wi s.  2d at  407.  

¶80 I nt er pr et i ng t he changes t o t he annul ment  st at ut e as a 

l i mi t at i on on cour t s woul d dr ast i cal l y cur t ai l  a cour t ' s  power  

t o addr ess f r aud,  mi st ake,  and ot her  exi genci es i n a di sput ed 

mar r i age i n or der  t o " decl ar e r i ght s,  st at us,  and ot her  l egal  

r el at i ons. "   Li mi t i ng a cour t ' s  power  woul d ef f ect i vel y shut  of f  

decl ar at or y r emedi es f or  par t i es i n an est at e act i on.    

¶81 Once agai n,  t he i ssue i n t hi s case i s whet her  a cour t  

may consi der  t he val i di t y of  a mar r i age af t er  t he deat h of  one 

of  t he par t i es t o t he mar r i age.   I n hol di ng t hat  a cour t  has 

t hi s power ,  we do not  t ake a posi t i on on t he mer i t s of  t he 

pr esent  di sput e.   On r emand,  t he mar r i age bet ween Laubenhei mer  

and McLeod wi l l  be pr esumed val i d,  and t he obj ect or s wi l l  have 

t he bur den of  pr ovi ng t hat  i t  i s  voi d by c l ear  and convi nci ng 

evi dence.    

¶82 We bel i eve t hat  Laubenhei mer ' s capaci t y t o ent er  i nt o 

mar r i age i s somewhat  anal ogous t o a per son' s capaci t y t o make or  

r evoke a wi l l .   Wi s.  St at .  § 853. 01.   " Gener al l y,  a per son 

compet ent  t o make a wi l l  may gi ve or  devi se hi s pr oper t y as he 
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wi shes wi t hi n t he publ i c pol i cy of  t he st at e. "   Far r el l  v.  Nw.  

Loan & Tr ust  Co. ,  199 Wi s.  273,  278,  226 N. W.  306 ( 1929) .   On 

r emand,  t he c i r cui t  cour t  wi l l  have t he r esponsi bi l i t y  of  

wei ghi ng t he evi dence t o det er mi ne whet her  Laubenhei mer  had t he 

capaci t y t o ent er  i nt o mar r i age at  t he t i me of  t he mar r i age 

cer emony.   Wi l l  cont est  cases such as Schul t z v.  Lena,  15 

Wi s.  2d 226,  112 N. W. 2d 591 ( 1961) ;  Br andon v.  Hagen,  264 

Wi s.  269,  58 N. W. 2d 636 ( 1953) ;  and Smi t s v.  Val l ey,  202 

Wi s.  434,  232 N. W.  845 ( 1930) ,  may pr ovi de t he cour t  wi t h some 

assi st ance.  

I V.  CONCLUSI ON 

 ¶83 I n Est at e of  Tout ant ,  t he cour t  of  appeal s hel d t hat  

t her e i s a f undament al  di st i nct i on bet ween annul ment  and a 

j udi c i al  decl ar at i on t hat  a mar r i age i s voi d.   The cour t  of  

appeal s f ur t her  hel d t hat  i n an est at e act i on chal l engi ng a 

mar r i age,  a cour t  may use i t s  decl ar at or y j udgment  power s t o 

decl ar e t hat  a mar r i age pr ohi bi t ed by l aw was voi d and i ncapabl e 

of  val i dat i on by t he par t i es t o t he mar r i age.    

¶84 We concl ude t hat  t he hol di ngs and anal ysi s i n Est at e 

of  Tout ant  ar e cor r ect .   Annul ment  i s cer t ai nl y an appr opr i at e 

r emedy t o voi d a mar r i age when t he par t i es t o t he mar r i age ar e 

st i l l  al i ve,  but  i t  i s  not  t he excl usi ve r emedy t o chal l enge t he 

val i di t y of  a mar r i age.   The common l aw dr ew a di st i nct i on 

bet ween an annul ment  and a decl ar at i on t hat  a mar r i age was voi d,  

especi al l y a decl ar at i on af t er  t he deat h of  one of  t he par t i es.   

Our  st at ut es and case l aw have pr eser ved t hat  di st i nct i on.  
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¶85 Wi sconsi n St at .  ch.  765 set s out  t he cr i t er i a f or  a 

val i d mar r i age i n t hi s st at e.   Fai l ur e t o meet  one of  t hese 

cr i t er i a of t en r esul t s i n a voi d mar r i age.   An act i on under  t he 

UDJA i s t he est abl i shed mechani sm f or  t est i ng t he val i di t y of  a 

mar r i age i n an est at e case because t he UDJA expl i c i t l y  pr ovi des 

st andi ng f or  i nt er est ed par t i es i n an est at e act i on.  

¶86 The change i n t he annul ment  st at ut e i n 2005 Wi s.  Act  

443 di d not  al t er  t he hol di ngs i n t he Est at e of  Tout ant  case.   

Ther e i s no evi dence t hat  t he l egi s l at ur e sought  t o cur t ai l  a 

cour t ' s  power  t o addr ess f r aud,  mi st ake,  and ot her  exi genci es i n 

a di sput ed mar r i age i n or der  t o " decl ar e r i ght s,  st at us,  and 

ot her  l egal  r el at i ons. "   Wi s.  St at .  § 806. 04( 1) .   Li mi t i ng a 

cour t ' s  power  t o addr ess t hese i ssues woul d ef f ect i vel y shut  of f  

decl ar at or y r emedi es f or  par t i es i n an est at e act i on.  

¶87 We r emand t he case t o t he c i r cui t  cour t  f or  f ur t her  

act i on consi st ent  wi t h t hi s opi ni on.  

 

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶88 ANNETTE KI NGSLAND ZI EGLER,  J.    ( di ssent i ng) .   I  wr i t e 

separ at el y because I  adopt  nei t her  t he maj or i t y opi ni on nor  

Just i ce Gabl eman' s di ssent i ng opi ni on,  and I  ur ge t he 

l egi s l at ur e t o consi der  t aki ng act i on.   I n Wi sconsi n,  st at ut es 

not  common l aw,  gover n mar r i age,  di vor ce,  and annul ment .   

Because t he i ssues r ai sed i n t hi s case ar e not  c l ear l y addr essed 

i n t he st at ut es,  t he l egi s l at ur e shoul d consi der  t he pol i cy 

r easons t hat  mi l i t at e i n f avor  of  and agai nst  t he posi t i ons 

t aken by t he maj or i t y opi ni on and by Just i ce Gabl eman' s di ssent .   

I n sum,  I  di ssent  because whi l e case l aw may suppor t  a cour t ' s  

abi l i t y  t o voi d,  as a mat t er  of  l aw,  a mar r i age t hat  i s i nval i d 

ab i ni t i o,  nei t her  case l aw nor  st at ut es suppor t  a cour t  t aki ng 

such act i on under  t he f act s of  t hi s case.      

¶89 The maj or i t y opi ni on concl udes t hat  t he c i r cui t  cour t  

al ways has t he abi l i t y  t o decl ar e a mar r i age voi d af t er  t he 

deat h of  one of  t he par t i es t o t he mar r i age.   See maj or i t y op. ,  

¶¶83- 84.   I  par t  ways wi t h t he maj or i t y ' s sweepi ng opi ni on,  

under  whi ch any i nt er est ed per son may br i ng a decl ar at or y act i on 

t o voi d anot her  per son' s mar r i age.   The maj or i t y ' s pol i cy r eason 

i s as f ol l ows:  " We do not  see how t he ' best  i nt er est s of  

mar r i age'  ar e pr ot ect ed wher e l egi t i mat e quest i ons about  a 

spouse' s capaci t y t o cont r act  mar r i age ar e pr ecl uded f r om 

consi der at i on af t er  t he spouse di es. "   See maj or i t y op. ,  ¶78 

( quot i ng Wi s.  St at .  § 765. 001( 2) ) .   The maj or i t y opi ni on 

however ,  i s  not  cabi ned,  as was pr evi ous case l aw,  t o an 

uncont r over t ed paper  r evi ew of  a mar r i age t hat  was voi d ab 
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i ni t i o.   See i nf r a,  ¶93.   The maj or i t y does not  seem concer ned 

wi t h any l i mi t at i ons on such an act i on,  nor  does i t  l ament  t hat  

a decedent  woul d never  be abl e t o def end hi s or  her  deci s i on t o 

mar r y.   Not abl y ,  even an i ndi v i dual  who has been decl ar ed 

l egal l y i ncompet ent  and i n need of  a guar di an may r et ai n t he 

capaci t y t o mar r y.   See Wi s.  St at .  §§ 54. 25( 2) ( c) 1. a. ,  51. 59( 1)  

( 2009- 10) . 1  Whi l e t he maj or i t y does opi ne t hat  a mar r i age i s 

pr esumed val i d,  i t  does not  set  f or t h t he bur den of  pr oof  t hat  

t he chal l enger  must  meet ,  nor  does i t  suf f i c i ent l y addr ess t he 

pr act i cal  evi dent i ar y concer ns r ai sed by t he c i r cui t  cour t .   See 

maj or i t y op. ,  ¶¶81- 82;  i nf r a,  ¶95.      

¶90 On t he ot her  hand,  I  par t  ways wi t h Just i ce Gabl eman' s 

sweepi ng di ssent ,  whi ch concl udes t hat  a cour t  can never  voi d a 

mar r i age,  even a mar r i age t hat  i s undi sput edl y voi d ab i ni t i o.   

See Gabl eman di ssent ,  ¶98.   Just i ce Gabl eman concl udes t hat  t he 

l egi s l at ur e has made a publ i c pol i cy det er mi nat i on by not  

pr ovi di ng f or  a cour t  t o post humousl y voi d a mar r i age.   I d. ,  

¶123.   Under  Just i ce Gabl eman' s appr oach,  I  f i nd i t  t r oubl i ng 

t hat  a cour t  woul d be power l ess t o post humousl y voi d an 

undi sput edl y i nval i d mar r i age and t hat  t hose who ar e r i ght f ul l y  

ent i t l ed t o r ecei ve t he decedent ' s est at e woul d be l ef t  wi t h no 

r ecour se,  even i f  t he mar r i age was undi sput edl y voi d ab i ni t i o.      

¶91 Di f f er ent ,  yet  r easonabl e,  consi der at i ons suppor t  t he 

concl usi ons r eached by ei t her  t he maj or i t y opi ni on or  Just i ce 

Gabl eman' s di ssent .   As a mat t er  of  pol i cy,  t he l egi s l at ur e 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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coul d r easonabl y concl ude t hat  a cour t  i s  endowed wi t h t he power  

t o post humousl y voi d a mar r i age al ways,  somet i mes,  or  never .    

¶92 I  di ssent  because no st at ut e c l ear l y pr ovi des a 

c i r cui t  cour t  wi t h t he aut hor i t y t o post humousl y voi d a mar r i age 

i n a pr obat e mat t er  under  t he c i r cumst ances of  t hi s case.   I n 

Wi sconsi n,  mar r i age,  di vor ce,  and annul ment  ar e gover ned by 

st at ut e.   See Wi s.  St at .  ch.  765;  Wat t s v.  Wat t s,  137 

Wi s.  2d 506,  519 n. 11,  405 N. W. 2d 303 ( 1987)  ( not i ng t hat  t her e 

i s no common l aw mar r i age i n Wi sconsi n) ;  see Gabl eman di ssent ,  

¶110 ( cr i t i c i z i ng t he maj or i t y opi ni on f or  r el y i ng on a common 

l aw act i on t o voi d a mar r i age when mar r i age,  di vor ce,  and 

annul ment  ar e al l  gover ned by st at ut e) .   No st at ut e under  Wi s.  

St at .  chs.  765 ( mar r i age) ,  767 ( act i ons af f ect i ng t he f ami l y) ,  

or  851- 82 ( pr obat e) ,  speci f i cal l y pr ovi des t he ci r cui t  cour t  

wi t h t he power  t o voi d a mar r i age post humousl y.   The st at ut es 

ar e c l ear ,  however ,  t hat  a cour t  may not  annul  a mar r i age af t er  

t he deat h of  one of  t he par t i es t o t he mar r i age.   Wi s.  St at .  

§ 767. 313( 2) .    

¶93 Case l aw may pr ovi de t he cour t  wi t h t he power  t o voi d 

a mar r i age af t er  t he deat h of  one of  t he par t i es when t he 

mar r i age i s undi sput edl y voi d ab i ni t i o.   The maj or i t y r el i es 

heavi l y on t hat  case l aw and common l aw pr i nci pl es t o concl ude 

t hat  t he c i r cui t  cour t  has t he power  t o post humousl y voi d a 

mar r i age. 2  However ,  as Just i ce Gabl eman' s di ssent  di scusses,  
                                                 

2 The ci r cui t  cour t  di st i ngui shed t hi s case f r om Davi dson v.  
Davi dson,  35 Wi s.  2d 401,  151 N. W. 2d 53 ( 1967) ,  and El l i s  v.  
Est at e of  Tout ant ,  2001 WI  App 181,  247 Wi s.  2d 400,  633 
N. W. 2d 692,  based on t he uncont est ed evi dence t hat  t he mar r i ages 
wer e voi d:  
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subsequent  l egi s l at i ve act i on ar guabl y under mi nes t he 

pr ecedent i al  val ue of  t hose cases. 3  See Gabl eman di ssent ,  ¶111.  

I n addi t i on,  t he f act s of  t hose cases ar e di st i ngui shabl e f r om 

t he f act s of  t he case at  i ssue.   For  exampl e,  i n Tout ant ,  t he 

decedent  Tout ant  had mar r i ed El l i s  wi t hi n 30 days of  El l i s ' s 

                                                                                                                                                             
The ar gument s of  t hose par t i es seeki ng t o voi d t he 
mar r i age i n bot h Davi dson and Tout ant  wer e based on 
uncont est ed f act ual  r eal i t i es.   I n Davi dson,  i t  was 
uncont est ed t hat  Rober t  was s t i l l  mar r i ed t o hi s  f i r st  
wi f e Mi l dr ed,  at  t he t i me hi s mar r i age t o Leona was 
sol emni zed on Mar ch 12,  1956.   I n Tout ant ,  i t  was 
uncont est ed t hat  Mar j or i e and John wer e mar r i ed onl y 
30 days f ol l owi ng hi s Scot t i sh di vor ce.   Those 
uncont est ed f act ual  r eal i t i es ser ved as t he basi s of  
t he ar gument  t hat  each of  t he r espect i ve mar r i ages was 
cont r ar y t o Wi sconsi n l aw.  .  .  .   The pr oponent s of  
i nval i dat i ng [ Nancy' s]  mar r i age need t o pr ove t hat ,  i n 
f act ,  t he decedent  was i ncompet ent  at  t he t i me of  her  
mar r i age t o Mr .  McLeod.   That  i s not  a gi ven.   That  i s 
not  undi sput ed.    

3 The pr ecedent i al  val ue of  t hose cases i s quest i onabl e 
because t he l egi s l at ur e changed a key pr ovi s i on of  Wi s.  St at .  
§ 767. 313 si nce t hose cases wer e deci ded.   See maj or i t y op. ,  
¶¶70- 73.   At  t he t i me Tout ant  was deci ded,  t hen- Wi s.  St at .  
§ 767. 03 ( 1999- 2000)  r ead " No mar r i age may be annul l ed or  hel d 
voi d except  pur suant  t o j udi c i al  pr oceedi ngs.   No mar r i age may 
be annul l ed af t er  t he deat h of  ei t her  par t y t o t he mar r i age. "  
( Emphasi s added. )   I n 2005,  t he l egi s l at ur e amended t hat  
l anguage t o r emove t he r ef er ence t o a j udi c i al  pr oceedi ng t o 
" voi d"  a mar r i age.   2005 Wi s.  Act  443,  § 145.   A l egi s l at i ve 
not e t o t hat  Wi sconsi n Act  st at es:  " Ref er ence t o voi di ng a 
mar r i age i s not  i ncl uded i n t he r est at ed l anguage because [ Wi s.  
St at . ]  ch.  767 does not  i ncl ude act i ons t o voi d a mar r i age. "   
That  not e can be r ead i n t wo ways.   Fi r st ,  t he not e can be r ead 
t o st at e t hat  t he l egi s l at ur e was r espondi ng t o Tout ant  and 
r emovi ng t he cour t ' s  abi l i t y  t o " voi d"  a mar r i age,  l eavi ng 
annul ment  and di vor ce as t he onl y pr oceedi ngs t o t er mi nat e a 
mar r i age.   Second,  t he l egi s l at ur e coul d have been r emovi ng t he 
r ef er ence t o voi di ng a mar r i age wi t hi n ch.  767 ( act i ons 
af f ect i ng t he f ami l y) ,  because t hat  act i on pr oper l y bel ongs i n 
ch.  765 ( mar r i age)  or  i s a pr oduct  of  common l aw.    
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di vor ce f r om a pr i or  spouse.   El l i s  v.  Est at e of  Tout ant ,  2001 

WI  App 181,  ¶6,  247 Wi s.  2d 400,  633 N. W. 2d 692.   I n Wi sconsi n,  

a per son i s pr ohi bi t ed f r om mar r yi ng agai n wi t hi n s i x mont hs of  

a di vor ce.   Wi s.  St at .  § 765. 03( 2) .   Si mi l ar l y,  i n Wi l l i ams and 

Davi dson,  t he mar r i ages wer e chal l enged because,  i n bot h cases,  

one of  t he par t i es t o t he mar r i age was al l eged t o have been 

mar r i ed at  t he t i me t he chal l enged mar r i age t ook pl ace.   

Wi l l i ams v.  Wi l l i ams,  63 Wi s.  58,  23 N. W.  110 ( 1885) ;  Davi dson 

v.  Davi dson,  35 Wi s.  2d 401,  151 N. W. 2d 53 ( 1967) .   The st at ut es 

c l ear l y pr ohi bi t  a per son f r om bei ng mar r i age t o t wo peopl e at  

t he same t i me.   See Wi s.  St at .  § 765. 03;  Davi dson,  35 Wi s.  2d at  

407;  maj or i t y op. ,  ¶44.   Si mi l ar l y,  i n Ki ng v.  Canon,  221 

Wi s.  322,  266 N. W.  918 ( 1936) ,  t he val i di t y of  a decedent ' s 

mar r i age was chal l enged because t he decedent  was an epi l ept i c.   

However ,  at  t hat  t i me,  a st at ut e pr ohi bi t ed an epi l ept i c f r om 

mar r yi ng.   I d.  at  325;  maj or i t y op. ,  ¶55.   Thus,  i n t hese cases,  

a cour t  coul d concl usi vel y det er mi ne t hat  t he chal l enged 

mar r i age was voi d based upon t he document at i on al one.    

¶94 Si gni f i cant l y,  t o t he ext ent  t hat  t hese cases suppor t  

t he c i r cui t  cour t ' s  abi l i t y  t o voi d a mar r i age af t er  deat h,  i n 

each case,  unl i ke t he case at  i ssue,  t he cont est ed mar r i age was 

undi sput edl y voi d ab i ni t i o.   Cf .  St at e v.  Hess,  2010 WI  82,  

¶¶71- 73,  327 Wi s.  2d 524,  785 N. W. 2d 568 ( Zi egl er ,  J. ,  

concur r i ng)  ( di scussi ng a war r ant  t hat  was voi d ab i ni t i o,  as 

t he c i r cui t  cour t  l acked t he aut hor i t y t o i ssue t he chal l enged 

war r ant ) .   I n ot her  wor ds,  as a mat t er  of  l aw,  t he cont est ed 

mar r i age was undi sput edl y i nval i d f r om i ncept i on.   See Lyannes 
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v.  Lyannes,  171 Wi s.  381,  177 N. W.  683 ( 1920)  ( di scussi ng voi d 

and voi dabl e mar r i ages) ;  maj or i t y op. ,  ¶¶52- 53.   I n such 

act i ons,  f or  exampl e,  t he par t y chal l engi ng t he mar r i age si mpl y 

submi t t ed document ar y evi dence t o pr ove t hat  t he mar r i age was 

voi d,  and t he cour t  coul d det er mi ne t he val i di t y of  t he 

chal l enged mar r i age f r om t he document s al one.   The evi dent i ar y  

concer ns r ai sed by t he c i r cui t  cour t  i n t he case at  i ssue,  see 

i nf r a,  ¶95,  ar e not  of  concer n i n such uncont r over t ed mat t er s.    

¶95 I n t hi s case,  however ,  Pat r i c i a Mudl af f  ar gued t hat  

her  st epmot her  Nancy Laubenhei mer ' s mar r i age t o Joseph McLeod 

was i nval i d because Nancy l acked t he ment al  capaci t y t o ent er  

i nt o t he mar r i age.   To det er mi ne whet her  Nancy was compet ent  t o 

mar r y Joseph,  t he cour t  woul d pr esumabl y need t o hear  evi dence 

such as exami nat i ons and t est i mony f r om doct or s on Nancy' s  

ment al  st at e at  t he t i me she mar r i ed Joseph.   As t he ci r cui t  

cour t  r ecogni zed,  t hat  i s  a di f f i cul t  t ask gi ven Nancy' s deat h:  

[ I ] f  t hi s Cour t  i s  wr ong i n i t s det er mi nat i on t hat  a 
cour t  cannot  i nval i dat e [ Nancy' s]  mar r i age,  t hi s Cour t  
wi l l  need gr eat  assi st ance f r om t he r evi ewi ng cour t  i n 
det er mi ni ng what  sor t  of  evi dence can be r ai sed at  
t hi s poi nt  i n t i me t o chal l enge [ Nancy' s]  compet ency.   
I ssues such as pr i v i l ege,  hear say,  t he ' dead man' s 
st at ut e'  and ot her  r el evancy concer ns al l  come i n t o 
quest i on wher e t he pot ent i al  ' war d'  i s  deceased.   
Addi t i onal l y,  gr eat  pr ej udi ce coul d r esul t  i f  a par t y  
seeki ng a det er mi nat i on [ of ]  i ncompet ency ( and l ack of  
r i ght  t o consent  t o mar r i age)  was abl e t o have mom ( or  
st ep- mom)  exami ned by a doct or  of  [ hi s  or  her ]  
choosi ng pr i or  t o her  deat h,  wher eas t hose opposed t o 
t he i ncompet ency f i ndi ng have not .   The equi t i es of  
t hat  scenar i o ar e hi ghl y quest i onabl e.  

I  woul d af f i r m t he ci r cui t  cour t ' s  r easoni ng.   Si nce t he case 

l aw i s quest i onabl e,  and t he r el evant  st at ut or y pr ovi s i ons do 
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not  c l ear l y pr ovi de t hat  a cour t  has t he power  i n a pr obat e 

mat t er  t o voi d a mar r i age post humousl y,  l egi s l at i ve r esponse t o 

t hi s s i t uat i on i s seemi ngl y appr opr i at e.  

¶96 St r ong pol i cy concer ns and equi t i es mi l i t at e bot h i n 

f avor  of  and agai nst  al l owi ng a cour t  t o voi d a mar r i age af t er  

deat h.   To t he ext ent  t hat  t he l egi s l at ur e deems i t  appr opr i at e 

t o endow cour t s  wi t h t he aut hor i t y t o voi d mar r i age under  

cer t ai n c i r cumst ances,  i t  shoul d c l ar i f y t he cour t ' s  power  t o so 

act .   Cur r ent  s t at ut es and case l aw do not  c l ear l y empower  a 

cour t  wi t h t he abi l i t y  t o voi d a mar r i age af t er  t he deat h of  one 

of  t he par t i es t o t he mar r i age.   As mar r i age,  di vor ce,  and 

annul ment  ar e al l  gover ned by st at ut e,  t he l egi s l at ur e shoul d 

l i kewi se consi der  when,  i f  ever ,  a mar r i age may be deemed voi d 

af t er  t he deat h of  one of  t he par t i es t o t he mar r i age.    

¶97 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .    
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¶98 MI CHAEL J.  GABLEMAN,  J.    ( di ssent i ng) .   Ther e i s 

gr eat  conf usi on i n t hi s ar ea of  Wi sconsi n l aw,  and t her e has 

been f or  many year s.   The maj or i t y makes a val i ant  ef f or t  t o 

c l ar i f y i t ,  exhaust i vel y and el oquent l y summar i z i ng t he 

st at ut or y and j ur i spr udent i al  devel opment s t hat  have br ought  us 

t o t he pr esent  quandar y.   Unf or t unat el y,  t hough,  t he cour t ' s  

ul t i mat e r esol ut i on of  t he quest i on pr esent ed codi f i es a l egal  

mi sunder st andi ng t hat  has been ger mi nat i ng f or  decades and now 

bur st s i nt o f ul l  bl oom.   Al t hough t he i ssue we t ake up her e i s 

not  an easy one,  i t  can and shoul d be di sposed of  on t he basi s 

of  a s i mpl e pr oposi t i on:  annul ment  i s t he onl y pr ocess f or  

i nval i dat i ng a mar r i age ot her  t han di vor ce,  as per  t he 

l egi s l at ur e' s wi shes,  and t hat  pr ocess cannot  be under t aken 

af t er  t he deat h of  a spouse.   I t  was t he l egi s l at ur e' s 

pr er ogat i ve t o l i mi t  t he r emedi es avai l abl e t o par t i es 

chal l engi ng mar r i ages,  and i t  i s  not  our  pl ace t o expand t hem 

beyond t hei r  st at ut or y conf i nes.   Because t he maj or i t y hol ds 

ot her wi se,  I  r espect f ul l y di ssent .  

I .  DI SCUSSI ON 

¶99 The maj or i t y cobbl es t oget her  a var i et y of  st at ut or y 

and common- l aw sour ces i n i t s mi ssi on t o pr ove t he exi st ence of  

a post humous means t o i nval i dat e mar r i age out si de of  annul ment .   
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I  t ake up each sour ce i n t ur n and demonst r at e why i t  does not  

subst ant i at e t he asser t ed power . 1 

A.  THE ANNULMENT STATUTE DOES NOT SUPPORT THE ASSERTED POWER 

¶100 The maj or i t y does not  c l ai m t hat  Wi s.  St at .  § 767. 313 

( 2009- 10) , 2 t he annul ment  st at ut e,  est abl i shes t he power  t o 

nul l i f y  a mar r i age af t er  deat h.   Never t hel ess,  i t  i s  wor t h 

begi nni ng wi t h t he pr ovi s i on' s hi st or y.   For  t hat  hi st or y not  

onl y pr ovi des no suppor t  f or  such a power ,  i t  act ual l y 

concl usi vel y pr oves t hat  none exi st s.  

¶101 Ther e i s no need t o set  f or t h al l  t he var i ous and 

sundr y changes made t o t he st at ut e over  t he decades,  as t he 

maj or i t y abl y does.   For  pr esent  pur poses,  t her e ar e onl y t wo 

sal i ent  f eat ur es t o i t s evol ut i on.   Fi r st ,  i n 1909 t he 

l egi s l at ur e began l i s t i ng gr ounds f or  annul ment ,  i ncl udi ng 

i ncompet ence.   Maj or i t y op. ,  ¶49 n. 16.   At  t he same t i me,  i t  

st ar t ed t o " pl ace[ ]  l i mi t s on when an annul ment  act i on coul d be 

br ought , "  i d. ,  most  s i gni f i cant l y bar r i ng t he post humous 

annul ment  of  a mar r i age bet ween cousi ns.   Wi s.  St at .  ch.  109,  

§ 2351( 2)  ( 1909) .   I n t he ensui ng year s i t  cont i nued t hat  

pr ocess and,  i n 1977,  i mposed t he most  i mpor t ant  l i mi t at i on wi t h 

                                                 
1 I  agr ee wi t h t he maj or i t y ' s concl usi on t hat  t he 

i ncompet ence of  a spouse r ender s a mar r i age voi d,  not  voi dabl e.  
See maj or i t y op. ,  ¶¶61- 64.   That  common gr ound does not  al t er  
t he bot t om l i ne,  however ,  because annul ment  i s t he excl usi ve 
mechani sm f or  i nval i dat i ng any mar r i age,  voi d or  voi dabl e,  Fal k 
v.  Fal k,  158 Wi s.  2d 184,  189,  462 N. W. 2d 547 ( Ct .  App.  1990) ,  
and f or  t he r easons set  f or t h bel ow annul ment  cannot  be ut i l i zed 
af t er  deat h.       

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-
10 ver si on unl ess ot her wi se i ndi cat ed.    
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r espect  t o t hi s di sput e,  pr onounci ng t hat  any annul ment ,  

r egar dl ess of  t he gr ounds f or  t he act i on,  coul d no l onger  be 

obt ai ned af t er  t he deat h of  ei t her  of  t he spouses.   Maj or i t y 

op. ,  ¶71 n. 22.    

¶102 The second r el evant  t ur n of  event s began i n 1959,  when 

t he l egi s l at ur e i nser t ed t he f ol l owi ng emphasi zed l anguage i nt o 

t he annul ment  st at ut e:  " [ n] o mar r i age shal l  be annul l ed or  hel d 

voi d except  pur suant  t o j udi c i al  pr oceedi ngs. "   1959 Wi s.  Laws,  

ch.  595,  § 44 ( emphasi s added) .   Near l y 50 year s l at er  t he 

l egi s l at ur e wi t hdr ew t hose t hr ee cr uci al  wor ds.   2005 Wi s.  Act  

443.    

¶103 Taken t oget her ,  t hese t wo par al l el  devel opment s 

under scor e t wo l egi s l at i ve di r ect i ves:  1)  l awmaker s want ed t o 

r est r i ct  t he c i r cumst ances i n whi ch mar r i ages coul d be 

i nval i dat ed,  f i r st  r ul i ng out  post humous i nval i dat i ons f or  some 

annul ment s as one of  t hose r est r i ct i ons,  and t hen r ul i ng out  

post humous i nval i dat i ons al t oget her ;  and 2)  t hey want ed,  at  one 

poi nt ,  t o acknowl edge a r out e t o i nval i dat i on ot her  t han 

annul ment  and t hen,  at  a l at er  poi nt ,  t o r et r act  t hat  

acknowl edgement .   St at ed di f f er ent l y,  t he r i ght  t o a post humous 

annul ment  was t aken away,  and t hen t he r i ght  t o have a mar r i age 

" hel d voi d"  was as wel l .   I n sum,  t he maj or i t y r est or es t o 

c i r cui t  cour t s an aut hor i t y t hat  t he l egi s l at ur e er adi cat ed 

t hr ough a hundr ed year s of  st at ut or y r ef i nement .     

B.  WI SCONSI N STAT.  § 765. 03( 1)  DOES NOT SUPPORT THE ASSERTED 

POWER 
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¶104 Si nce t he hi st or y of  t he annul ment  st at ut e i s so 

unhel pf ul  t o i t s cause,  t he maj or i t y f ocuses f ar  mor e heavi l y on 

anot her  st at ut e:  Wi s.  St at .  § 765. 03( 1) .   That  sect i on pr ovi des 

t hat  " [ a]  mar r i age may not  be cont r act ed"  i n cases of  suf f i c i ent  

i ncompet ence.   I n t he maj or i t y ' s v i ew,  " [ t ] he act i on t o voi d a 

mar r i age comes t hr ough"  § 765. 03( 1) .   Maj or i t y op. ,  ¶74.   Thi s 

cannot  be so.   Sect i on 765. 03 does not  pur por t  t o endow cour t s  

wi t h t he aut hor i t y t o do anyt hi ng.   I t  i s  t r ue t hat  t he st at ut es 

cat egor i ze a mar r i age wi t h an i ncompet ent  spouse as " nul l  and 

voi d, "  Wi s.  St at .  §§ 765. 21,  765. 002( 6) ,  but  nowher e,  out si de of  

t he annul ment  st at ut e,  do t hey empower  cour t s t o i nval i dat e 

mar r i ages on t hat  gr ound.   The mer e f act  t hat  a st at ut e makes a 

st at ement  about  t he wor l d does not  ent i t l e a cour t  t o do 

what ever  i t  l i kes wi t h t hat  st at ement .   I ndeed,  t he appl i cat i on 

and enf or cement  of  sever al  of  t he most  i mpor t ant  r ul es i n our  

syst em of  gover nment  ar e ent i r el y out si de t he pr ovi nce of  t he 

j udi c i ar y.   See,  e. g. ,  Lut her  v.  Bor den,  48 U. S.  1 ( 1849)  

( f or bi ddi ng t he cour t s,  on pol i t i cal  quest i on gr ounds,  f r om 

consi der i ng cases concer ni ng t he f eder al  const i t ut i on' s 

guar ant ee of  a r epubl i can f or m of  gover nment ) .   I t  i s  

par t i cul ar l y i mpr obabl e t hat  Wi s.  St at .  § 765. 03 pr ovi des cour t s  

wi t h a l i cense t o enf or ce i t s r equi r ement s however  t hey l i ke 

when t her e i s anot her  st at ut e,  onl y a f ew pages l at er  i n t he 

st at ut e book,  t hat  i s  pl ai nl y desi gned as i t s enf or cement  

mechani sm.   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( " [ S] t at ut or y l anguage i s i nt er pr et ed  .  .  .  i n r el at i on t o t he 
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l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es .  .  .  . " )  

( c i t at i ons omi t t ed) .   Wi sconsi n St at .  § 765. 03( 1)  spel l s out  

gr ounds t o i nval i dat e mar r i ages t hr ough t he annul ment  pr ocess,  

and wi t h t he l i mi t at i ons i mposed on t hat  pr ocess,  i ncl udi ng t he 

l i mi t at i on pr event i ng post - mor t em annul ment s.   Cf .  Si nai  

Samar i t an Med.  Ct r . ,  I nc.  v.  McCabe,  197 Wi s.  2d 709,  713 n. 3,  

541 N. W. 2d 190 ( Ct .  App.  1995)  ( obser vi ng t hat  an act i on t o 

i nval i dat e a mar r i age as v i ol at i ve of  § 765. 03( 1)  must  be f i l ed 

under  t he annul ment  st at ut e) .   Wi sconsi n St at .  § 765. 03( 1)  

pr ovi des t he maj or i t y no succor .  

C.  THE DECLARATORY JUDGMENTS ACT DOES NOT SUPPORT THE 

ASSERTED POWER 

¶105 Per haps sensi ng t hat  Wi s.  St at .  § 765. 03 cannot  

wi t hst and t he wei ght  i t  i s  asked t o car r y,  t he maj or i t y t ur ns 

al so t o t he Decl ar at or y Judgment s Act ,  Wi s.  St at .  § 806. 04.   See 

maj or i t y op. ,  ¶¶65- 69.   That  s t at ut e i s not  up t o t he t ask 

ei t her .   As an i ni t i al  mat t er ,  i t  i s  cur i ous t hat  t he cour t  

woul d pl ace such heavy emphasi s on t he Act  i n t hi s of  al l  cases,  

gi ven t hat  nei t her  t he obj ect or s nor  t he c i r cui t  cour t  ever  

r el i ed upon i t .   The ci r cui t  cour t  gr ant ed a pet i t i on f or  f or mal  

admi ni st r at i on of  t he est at e,  not  a mot i on f or  decl ar at or y 

j udgment .    

¶106 Even i f  t he Decl ar at or y Judgment s Act  had pl ayed a 

r ol e bel ow,  i t  shoul d not  pl ay a r ol e i n our  deci s i on.   Two of  

t he most  uni ver sal l y accept ed canons of  st at ut or y const r uct i on 

compel  us,  r espect i vel y,  t o f avor  a mor e speci f i c  st at ut e over  a 

mor e gener al  one,  see,  e. g. ,  Mar l owe v.  I DS Pr op.  Cas.  I ns.  Co. ,  
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2013 WI  29,  ¶45,  346 Wi s.  2d 450,  828 N. W. 2d 812,  and t o gi ve 

ef f ect  t o ever y wor d t he l egi s l at ur e enact ed i f  possi bl e.   See,  

e. g. ,  St at e v.  Koopmans,  210 Wi s.  2d 670,  ¶14,  563 N. W. 2d 528 

( 1997) .   Bot h canons counsel  agai nst  t he maj or i t y ' s appr oach.    

¶107 Wi sconsi n St at .  767. 313 was wr i t t en speci f i cal l y t o 

el uci dat e t he pr ocess f or  obt ai ni ng a j udi c i al  det er mi nat i on 

r egar di ng t he val i di t y of  a mar r i age.   By cont r ast ,  t he 

Decl ar at or y Judgment s Act  i s except i onal l y br oad i n r each and 

used i n al l  sor t s of  s i t uat i ons,  i ncl udi ng any number  of  

cont ext s t hat  have not hi ng t o do wi t h mar r i age or  f ami l y l aw 

what soever .   See,  e. g. ,  Wi l t on v .  Seven Fal l s Co. ,  515 U. S.  277,  

286- 87 ( 1995)  ( di scussi ng t he br eadt h of  decl ar at or y j udgment  

act i ons) .   To use t he Decl ar at or y Judgment s Act ,  a hi ghl y 

gener al  l aw,  t o br oaden t he scope of  Wi s.  St at .  § 767. 313,  a 

hi ghl y speci f i c  one,  as t he maj or i t y does,  i s t o di r ect l y  

cont r adi ct  a wel l - est abl i shed r ul e of  st at ut or y i nt er pr et at i on.     

¶108  The second canon cut s agai nst  t he maj or i t y ' s hol di ng 

even mor e f or cef ul l y.   I n Wi s.  St at .  § 767. 313( 2)  t he 

l egi s l at ur e unequi vocal l y expr essed i t s i nt ent i on t o pr ohi bi t  

annul ment s " af t er  t he deat h of  a par t y t o t he mar r i age. "   The 

maj or i t y honor s t hese wor ds i n t he most  super f i c i al  sense 

possi bl e,  whi l e compl et el y under mi ni ng t hem i n ever y pr act i cal  

r espect .   Under  t he maj or i t y ' s deci s i on,  a par t y seeki ng t o 

i nval i dat e a mar r i age can accompl i sh t he exact  same r esul t  as an 

annul ment  i f  she st y l es her  act i on as one f or  a decl ar at or y 

j udgment  r at her  t han one f or  annul ment .   As a r esul t ,  t he 

car ef ul l y chosen l anguage of  t he l egi s l at ur e i s st r i pped of  al l  



No.   2011AP1176 & 2011AP1177. mj g 

 

7 
 

f or ce on t he basi s of  a f ew st r at egi cal l y pl aced wor ds i n a 

capt i on,  a consequence we have her et of or e been l oat h t o 

sanct i on.   See,  e. g. ,  St at e v.  Pet t y,  201 Wi s.  2d 337,  355,  548 

N. W. 2d 817 ( 1996)  ( r ei t er at i ng t hat  t he cour t  endeavor s " t o gi ve 

ef f ect  t o ever y wor d so as not  t o r ender  any par t  of  t he st at ut e 

super f l uous. " )  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    

¶109 Tel l i ngl y,  t he maj or i t y ' s devi ce f or  i nval i dat i ng 

mar r i ages exi st s,  by i t s own account ,  onl y t o nul l i f y  mar r i ages 

af t er  deat h.   I t  pr of esses t o pr eser ve t he common- l aw r ul e t hat  

" [ w] hen t he par t i es t o a mar r i age ar e al i ve,  t he appr opr i at e 

r emedy f or  voi di ng a mar r i age i s annul ment "  wher eas " when one of  

t he par t i es di ed .  .  .  a decl ar at i on t hat  a mar r i age was voi d 

was t he pr oper  r emedy. "   Maj or i t y op. ,  ¶37 ( f oot not e omi t t ed) .   

To t r ansl at e,  t he cour t s ut i l i ze t he " decl ar at i on of  voi dness"  

speci f i cal l y and excl usi vel y  so as t o evi scer at e t he 

l egi s l at ur e' s deadl i ne f or  i nval i dat i ng mar r i ages.   Though i t  

shoul d not  be necessar y,  I  f eel  compel l ed t o not e t hat  on non-

const i t ut i onal  mat t er s t he l egi s l at ur e can over r ul e t he cour t s,  

not  v i ce- ver sa.   See,  e. g. ,  Chal l oner  v.  Penni ngs,  6 

Wi s.  2d 254,  257,  94 N. W. 2d 654 ( 1959)  ( r ecogni z i ng t hat  t he 

l egi s l at ur e " may by amendi ng a st at ut e nul l i f y  a supr eme cour t  

deci s i on .  .  .  . " )  ( c i t at i on and i nt er nal  quot at i on mar ks 

omi t t ed) .          

D.  THE COMMON LAW DOES NOT SUPPORT THE ASSERTED POWER 

¶110 To bol st er  i t s i nf i r m st at ut or y ar gument ,  t he maj or i t y 

seeks r ef uge i n t he common l aw.   See maj or i t y op. ,  ¶¶37- 60.   

Ther e ar e a number  of  f at al  f l aws wi t h i t s appr oach.   St ar t i ng 
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wi t h t he t hr eshol d quest i on,  i t  i s  not  c l ear ,  even i n t heor y,  

how t he common l aw can wor k i n t andem wi t h t he ot her  el ement s of  

t he maj or i t y ' s r easoni ng.   Af t er  al l ,  ever yt hi ng el se i n t he 

case i s,  by t he maj or i t y ' s own l i ght s,  st at ut or y:  mar r i age 

i t sel f  i s  st at ut or y,  i d. ,  ¶30,  t he f act or s r ender i ng mar r i ages 

voi d ar e st at ut or y,  i d. ,  ¶33,  annul ment  i s st at ut or y,  i d. ,  ¶35,  

and t he Decl ar at or y Judgment s Act  i s st at ut or y.   I d. ,  ¶66.   

Appar ent l y we ar e meant  t o bel i eve t hat  i n t hi s f i el d of  l aw,  

ent i r el y occupi ed by st at ut e,  t he " voi di ng"  of  mar r i ages somehow 

snuck i n f r om t he common l aw,  even t hough,  as expl ai ned above,  

t hat  power  f l i es i n t he f ace of  t he gover ni ng st at ut or y 

pr ovi s i ons.   I t  i s  a l eap of  f ai t h a l i t t l e t oo f ar .    

¶111 At  any r at e,  t he supposed common- l aw doct r i ne upon 

whi ch t he maj or i t y i s pr emi sed si mpl y does not  exi st .   Fr om 

Wi sconsi n' s ear l i est  year s as a st at e,  i t s  cour t s3 have been 

r el ent l essl y i mpr eci se on t he mat t er  of  whet her  annul ment  i s t he 

sol e avenue f or  quest i oni ng a mar r i age or  s i mpl y one opt i on 

amongst  ot her s.   Some cases t ook t he f or mer  posi t i on.   See,  

e. g. ,  Fal k v.  Fal k,  158 Wi s.  2d 184,  189,  462 N. W. 2d 547 ( Ct .  

App.  1990)  ( " Annul ment  i s t he pr oper  pr ocedur e f or  set t i ng asi de 

bot h voi d and voi dabl e mar r i ages. " )  ( c i t at i ons omi t t ed) .   Ot her s 

t he opposi t e.   See,  e. g. ,  El l i s  v.  Est at e of  Tout ant ,  2001 WI  

App 181,  ¶¶15- 17,  247 Wi s.  2d 400,  633 N. W. 2d 692 ( per mi t t i ng 

                                                 
3 Unl i ke t he maj or i t y,  I  do not  f i nd aut hor i t i es concer ni ng 

ot her  j ur i sdi ct i ons r el evant  t o t he anal ysi s.   On t he cont r ar y,  
as t hi s di scuss i on makes cl ear ,  t he l egi s l at i ve and j udi c i al  
devel opment s t hat  r esol ve t he appeal  ar e hi ghl y speci f i c  and 
uni que t o our  st at e.     
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t r i al  cour t s t o i nval i dat e mar r i ages pur suant  t o t he Decl ar at or y  

Judgment s Act ) .   St i l l  ot her s appear ed t o t ake bot h posi t i ons at  

once.   See,  e. g. ,  Wi l l i ams v.  Wi l l i ams,  63 Wi s.  58,  69,  75,  23 

N. W.  110 ( 1885)  ( i ndi cat i ng at  one poi nt  t hat  when a par t y 

desi r es t o i nval i dat e a mar r i age " t he act i on shoul d be 

t o .  .  .  annul "  t he uni on,  whi l e i ndi cat i ng el sewher e t hat  a 

voi d mar r i age may be cal l ed i nt o quest i on " i n any pr oceedi ng i n 

any cour t  bet ween any par t i es .  .  .  . " ) .   Yet  anot her  gr oup of  

cases empl oyed l anguage conf l at i ng annul ment  wi t h a j udi c i al  

decl ar at i on of  i nval i di t y,  maki ng i t  di f f i cul t  t o ascer t ai n 

whet her  t her e was even a di f f er ence bet ween t he t wo.   See,  e. g. ,  

Lyannes v.  Lyannes,  171 Wi s.  381,  388,  177 N. W.  683 ( 1920)  

( di scussi ng t he power  of  a c i r cui t  cour t  " t o annul  and decl ar e 

as voi d ab i ni t i o a mar r i age .  .  .  . " )  ( emphasi s added) .    

¶112 The var i at i on i n l anguage i s  not  sur pr i s i ng when one 

consi der s how cl osel y r el at ed and commonl y used t hese di f f er ent  

wor ds ar e i n j udi c i al  par l ance.   A cour t  coul d not  be r easonabl y  

expect ed t o r ef r ai n f r om usi ng a wor d l i ke " decl ar e"  or  " voi d"  

whi l e di scussi ng annul ment  when such t er ms wer e per f ect l y 

accur at e i n cont ext .   See,  e. g. ,  Fal k,  158 Wi s.  2d at  191 

( r emar ki ng on a mar r i age t hat  was " voi d as a r esul t  of  t he 

annul ment  .  .  .  . " ) .   Mor eover ,  t her e was no deci s i on c l ear l y 

f i ndi ng an i ndependent  power  t o decl ar e a mar r i age voi d out si de 

of  annul ment  unt i l  qui t e r ecent l y,  see ¶¶116- 17 i nf r a,  so t he 

cour t s can har dl y be f aul t ed f or  i nadver t ent l y usi ng l anguage 

t hat  l at er  gave bi r t h t o a di st i nct i on t hey had no good r eason 

t o ant i c i pat e.       
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¶113 I t  i s  al so i mpor t ant  t o r emember ,  t hough t he maj or i t y 

woul d have you f or get ,  t hat  t hi s ambi gui t y was l ar gel y  

l i ngui st i c,  not  l egal .   What ever  phr aseol ogy cour t s may have 

adopt ed,  i nexact  t hough i t  may have been,  t hei r  hol di ngs wer e 

consi st ent .   As a l ong and soundl y- r easoned chai n of  cases 

expl ai ns,  a mar r i age can be l awf ul l y undone onl y t hr ough one of  

t wo st at ut or y vehi c l es:  di vor ce or  annul ment .   Wheel er  v.  

Wheel er ,  76 Wi s.  631,  633,  45 N. W.  531 ( 1890)  ( " [ W] her e t he 

mar r i age i s val i d,  t he j udgment  i s .  .  .  f or  a di vor ce;  but  

wher e t he mar r i age i s voi d,  t he j udgment  i s t o annul  i t . " ) .   

Judges enj oy no equi t abl e ( or  " decl ar at or y, "  t o use t he 

maj or i t y ' s nomencl at ur e)  power  t o act  out s i de t hose wel l - paved 

avenues.   Kuehne v.  Kuehne,  185 Wi s.  195,  196,  201 N. W.  506 

( 1924)  ( " [ T] he j ur i sdi ct i on of  a cour t  t o annul  a mar r i age i s 

st at ut or y,  and .  .  .  such a j udgment  may be ent er ed onl y f or  t he 

r easons aut hor i zed by st at ut e. " )  ( c i t at i on omi t t ed) .   When t he 

l egi s l at ur e saw f i t  t o end t hat  avenue at  deat h,  t he cour t s wer e 

t hencef or t h dut y- bound t o compl y.   McCabe,  197 Wi s.  2d at  713 

n. 3 ( " Al t hough ' voi d, ' "  a mar r i age cont r act ed i n v i ol at i on of  

t he st at ut es " gover ns l egal  r el at i ons unl ess i t  i s 

annul l ed .  .  .  .   Thi s may not  be done af t er  one of  t he par t i es 

t o t he mar r i age di es. " )  ( c i t at i ons omi t t ed) .                 

¶114 I n shor t ,  t her e i s no case l aw est abl i shi ng a 

mechani sm f or  voi di ng a mar r i age af t er  deat h ot her  t han 

annul ment .   Qui t e t o t he cont r ar y,  t he bet t er  and cl ear er  case 

l aw has al ways hel d t hat  cour t s coul d use annul ment  and 

annul ment  al one t o i nval i dat e mar r i ages,  and t hat  t hey wer e 
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const r ai ned t o f ol l ow t he pr ocedur es const r uct ed by t he 

l egi s l at ur e when t hey di d so.   Vi ewi ng t he cases i n t he l i ght  

most  char i t abl e t o t he maj or i t y,  i t  has at  best  a smat t er i ng of  

i nconsi st ent  l anguage her e and t her e,  some i nt i mat i ng t he 

exi st ence of  an i ndependent  mechani sm,  some i nt i mat i ng i t s 

nonexi st ence,  some i nt i mat i ng bot h s i mul t aneousl y,  and some 

col l apsi ng annul ment  i nt o " voi di ng. "   To gl ean f r om t hi s  

di scor dant  hodgepodge an unambi guous st at ement  of  j udi c i al  power  

i s,  t o put  i t  mi l dl y,  a st r et ch.    

¶115 I n f act ,  a c l ose exami nat i on of  t he maj or i t y  opi ni on 

r eveal s some evasi veness on t hi s poi nt .   The r el evant  sect i on i s 

gi ven t he def i ni t i ve headi ng,  " Cour t s Have t he Power  t o Decl ar e 

a Mar r i age Voi d Af t er  t he Deat h of  One of  t he Par t i es t o t he 

Mar r i age. "   I n t he same vei n,  t he body of  t he sect i on begi ns 

wi t h t he f ol l owi ng over vi ew:   

When t he par t i es t o a mar r i age ar e al i ve,  t he 
appr opr i at e r emedy f or  voi di ng a mar r i age i s 
annul ment .   However ,  at  common l aw,  when one of  t he 
par t i es di ed,  such t hat  any i mpedi ment  t o a val i d 
mar r i age was no l onger  capabl e of  bei ng cor r ect ed,  a 
decl ar at i on t hat  a mar r i age was voi d was t he pr oper  
r emedy.         

Maj or i t y op. ,  ¶37 ( f oot not e omi t t ed) .   Wi t h one ar guabl e 

except i on,  di scussed i n a moment ,  t he cases ci t ed i n t he 

f ol l owi ng sect i on cannot  f ai r l y  be char act er i zed as st andi ng f or  

such a pr oposi t i on,  and t he maj or i t y,  t o i t s cr edi t ,  does not  

even at t empt  t o make t he case t hat  t hey do.   The t eachi ng t hat  

t he maj or i t y act ual l y,  and accur at el y,  dr aws f r om t he cases i s 

mer el y t hat  Wi sconsi n cour t s hi st or i cal l y al l owed f or  t he 

post humous i nval i dat i on of  mar r i age,  not  t hat  such i nval i dat i ons 
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coul d be obt ai ned t hr ough a " decl ar at i on of  voi dness. "   See i d. ,  

¶48 ( " [ T] he Wi l l i ams cour t  concl uded t hat  a voi d mar r i age,  

what ever  t he mechani sm or  pr ocess f or  chal l engi ng t he val i di t y  

of  t he mar r i age,  may be chal l enged i n t he l i f et i me or  af t er  t he 

deat h of  t he mar r i age par t i es .  .  .  . )  ( emphasi s al t er ed) ;  i d. ,  

¶54 ( " [ T] he Lyannes cour t  cont i nued t o r ecogni ze t he abi l i t y  of  

a cour t  t o i nval i dat e a mar r i age af t er  deat h. " )  ( emphasi s added)  

( f oot not e omi t t ed) ;  i d. ,  ¶57 ( " Accor di ng t o t he"  cour t  i n 

Davi dson v.  Davi dson,  35 Wi s.  2d 401,  151 N. W. 2d 53 ( 1967) ,  " t he 

i ssue of  whet her  t o al l ow t he annul ment  act i on t o cont i nue 

depended upon whet her  t he mar r i age was voi d or  

voi dabl e .  .  .  . " ) .       

¶116 I t  i s  qui t e t r ue t hat  t hese and ot her  cases r ecogni zed 

t hat  a par t y coul d chal l enge a mar r i age af t er  one of  t he spouses  

passed away,  and qui t e besi de t he poi nt .   Unt i l  1977,  t her e was,  

wi t h one except i on, 4 no pr ohi bi t i on on annul l i ng a mar r i age when 

one of  t he par t ner s i n t he mar r i age was deceased.   I t  t her ef or e 

har dl y comes as a sur pr i se t hat  cour t s al l owed f or  such 

annul ment s.   That  i n no way i mpl i es t he exi st ence of  an 

i ndependent  t ype of  chal l enge,  i . e. ,  t he so- cal l ed " decl ar at i on 

of  voi dness. "       

¶117 The onl y case t hat  hol ds t o t he cont r ar y i s Tout ant ,  

whi ch j ust i f i abl y r ecei ves most  of  t he maj or i t y ' s at t ent i on.   

See maj or i t y op. ,  ¶¶37- 42,  65.   I n t hat  case,  handed down i n 

2001,  t he cour t  of  appeal s gr ant ed,  f or  t he f i r st  t i me i n 

                                                 
4 See Wi s.  St at .  ch.  109,  § 2351( 2)  ( 1909)  ( pr ovi di ng t hat  

an act i on t o annul  a mar r i age on t he gr ounds t hat  t he spouses 
wer e cousi ns coul d not  be br ought  af t er  deat h) .      
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Wi sconsi n hi st or y,  a power  t o c i r cui t  cour t s t o " decl ar e"  

mar r i ages " voi d"  under  t he Decl ar at or y Judgment s Act .   But  

Tout ant  cannot  suppor t  t he maj or i t y ' s " common- l aw"  r ul e ei t her ,  

f or  t wo r easons:  1)  i t  was not  a common- l aw deci s i on and 2)  i t s 

r easoni ng i s obsol et e.   The f i r st  poi nt  i s  sel f - evi dent l y t r ue 

because Tout ant  i t sel f  s i t uat ed t he power  t o " decl ar e voi dness"  

i n t he Decl ar at or y Judgment s Act ,  a st at ut e,  not  i n t he common 

l aw.   247 Wi s.  2d 400,  ¶22.    

¶118 As f or  t he second poi nt ,  one need onl y t ake a moment  

t o consi der  Tout ant ' s own succi nct  ar t i cul at i on of  i t s  

r easoni ng:   

Wi sconsi n St at .  § 767. 03 st at es,  " No mar r i age may be 
annul l ed or  hel d voi d except  pur suant  t o j udi c i al  
pr oceedi ngs.   No mar r i age may be annul l ed af t er  t he 
deat h of  ei t her  par t y t o t he mar r i age. "   Whi l e t he 
f i r st  sent ence expr essl y pr ohi bi t s bot h t he annul ment  
or  voi di ng of  a mar r i age except  pur suant  t o cour t  
pr oceedi ngs,  t he second sent ence poi nt edl y pr ohi bi t s 
onl y annul ment  af t er  t he deat h of  ei t her  spouse.   
Thus,  a mar r i age can be decl ar ed nul l  and voi d af t er  
t he deat h of  a spouse.   Al l  ar gument s concer ni ng 
annul ment  ar e t her ef or e i mmat er i al .   

I d. ,  ¶16 ( emphasi s added) .   I n ot her  wor ds,  Tout ant  

expl i c i t l y  r el i ed upon t he " or  hel d voi d"  l anguage t hat  t he 

l egi s l at ur e subsequent l y exci sed.   The maj or i t y deems t he 

r emoval  of  t hat  l anguage a r out i ne,  housekeepi ng cl ar i f i cat i on,  

not i ng t hat  t he dr af t er s decl i ned t o announce t hat  t hey wer e 

r espondi ng t o Tout ant .   Maj or i t y op. ,  ¶76.   I t  makes no 

di f f er ence whet her  t hey wer e or  not .   What  mat t er s i s t hat  t he 

Tout ant  cour t  cer t ai nl y ascr i bed meani ng t o t he l anguage,  and 

undoubt edl y woul d not  have r ul ed as i t  di d i n t he absence of  

t hose t hr ee now- er ased wor ds.   Consequent l y,  t he onl y pr ecedent  
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even r emot el y suppor t i ve of  t he maj or i t y ' s t hesi s i s,  i n l i ght  

of  t he r at i onal e under l y i ng t hat  pr ecedent ,  out dat ed.   

E.  EVEN I F THE COMMON LAW SUPPORTED THE ASSERTED POWER,  I T 

WAS ABROGATED BY THE LEGI SLATURE 

¶119 Gr ant i ng ar guendo t he exi st ence of  t hi s nonexi st ent  

common- l aw doct r i ne,  t her e r emai ns t he i nt r act abl e pr obl em of  

t he 2005 r evi s i ons.   The cour t  wr i t es of f  t hose r evi s i ons as 

i nsuf f i c i ent l y c l ear  and unambi guous t o di spl ace t he common l aw.   

Maj or i t y op. ,  ¶77.   To t he cont r ar y,  I  do not  see how t he 

l egi s l at ur e coul d have been cl ear er  or  l ess ambi guous.   The " or  

hel d voi d"  l anguage was t her e,  and t hen i t  was gone.   And i t  i s  

ent i r el y absent  f r om t he r est  of  t he mar r i age st at ut es, 5 

i ncl udi ng,  most  conspi cuousl y,  Wi s.  St at .  § 767. 001,  whi ch l i s t s  

" act i ons af f ect i ng t he f ami l y"  and not abl y omi t s  any ment i on of  

" hol di ng voi d, "  " decl ar i ng voi d, "  or  t he l i ke.   I f  such deci s i ve 

act i on cannot  abr ogat e t he common l aw,  what  can?  Si mpl y and 

pl ai nl y put ,  when t he l egi s l at ur e r emoved t he phr ase " or  hel d 

                                                 
5 Wi sconsi n St at .  § 766. 01( 7)  def i nes " di ssol ut i on"  wi t h 

r ef er ence t o " a decr ee of  di ssol ut i on,  di vor ce,  annul ment  or  
decl ar at i on of  i nval i di t y .  .  .  . "   ( Emphasi s added. )   However ,  
i t  al so not es t hat  " [ t ] he t er m does not  i ncl ude a decr ee 
r esul t i ng f r om an act i on avai l abl e under  ch.  767 whi ch i s not  an 
annul ment ,  a di vor ce or  a l egal  separ at i on. "   § 766. 01( 7) .   
Because t he maj or i t y r i ght l y r ecogni zes t hat  a " decl ar at i on of  
voi dness"  i s not  avai l abl e under  t he annul ment  st at ut e,  t hi s  
def i ni t i onal  pr ovi s i on does not  suggest  t hat  Wi sconsi n l aw 
al l ows f or  any " decl ar at i on of  i nval i di t y"  out s i de of  t he 
annul ment  st at ut e.   Li kewi se,  Wi s.  St at .  § 767. 803 makes passi ng 
r ef er ence t o " mar r i ages decl ar ed voi d"  but  t her e i s no evi dence 
t hat  i t  means anyt hi ng ot her  t han " annul l ed mar r i ages, "  whi ch i s 
pr eci sel y how i t  has been i nt er pr et ed.   Rascop v.  Rascop,  274 
Wi s.  254,  79 N. W. 2d 828 ( 1956) .   These pr ovi s i ons have no 
bear i ng on t he case.   
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voi d"  f r om t he st at ut es,  what ever  r i ght  an i ndi vi dual  mi ght  have 

had t o i nval i dat e a mar r i age out si de of  annul ment  was r emoved 

wi t h i t .  

¶120 I nt er est i ngl y,  as an exampl e of  c l ear  and unambi guous 

abr ogat i on,  t he maj or i t y poi nt s t o t he l egi s l at ur e' s pr ohi bi t i on 

of  post humous annul ment s on consangui ni t y gr ounds.   Maj or i t y 

op. ,  ¶54 n. 17.   I  coul d not  agr ee mor e.   But  i f  a ban on 

post humous annul ment s i n one nar r ow,  conf i ned set  of  

c i r cumst ances i s  c l ear  and unambi guous,  why i s t he l egi s l at ur e' s  

1977 ban on al l  post humous annul ment s not  as wel l ?     

F.  POLI CY CONSI DERATI ONS DO NOT SUPPORT THE ASSERTED POWER 

¶121 The maj or i t y concl udes wi t h a r eci t at i on of  t he pol i cy 

goal s advanced by i t s r ul e.   Maj or i t y op. ,  ¶¶78- 80.   Now,  we ar e 

assur ed,  " an i ncompet ent  decedent ' s est at e or  an aggr i eved 

par t y"  wi l l  not  be " s i mpl y out  of  l uck"  and " a cour t ' s  power  t o 

addr ess f r aud,  mi st ake,  and ot her  exi genci es i n a di sput ed 

mar r i age"  wi l l  be pr eser ved.   I d. ,  ¶79- 80.   Val i d 

consi der at i ons,  t o be sur e.   As i s so of t en t he case,  however ,  

t her e ar e equal l y val i d consi der at i ons on t he ot her  s i de of  t he 

equat i on.   Just  as t he l i mi t at i on embodi ed i n Wi s.  St at .  

§ 767. 313,  i f  we f ai t hf ul l y enf or ced i t ,  woul d unf ai r l y  

di sadvant age some i ndi v i dual s,  t he l i mi t l ess access t o 

decl ar at or y j udgment s made possi bl e by t he maj or i t y wi l l  

unf ai r l y di sadvant age ot her s.    

¶122 Consi der  t he case of  a f ul l y  compet ent  wi f e who 

mar r i es a f ul l y  compet ent  husband.   The husband' s r el at i ves want  

not hi ng t o do wi t h hi m unt i l  he gr ows i l l ,  at  whi ch poi nt  t hey 



No.   2011AP1176 & 2011AP1177. mj g 

 

16 
 

manage t o obt ai n a quest i onabl e medi cal  opi ni on t hat  he was 

i ncompet ent  when he si gned t he weddi ng cer t i f i cat e.   Upon t he 

husband' s deat h,  t he r el at i ves go t o cour t ,  seeki ng t o nul l i f y  

t he mar r i age and i nher i t  t he asset s t hat  woul d ot her wi se pass t o 

t he wi f e.   Though t he mar r i age " wi l l  be pr esumed val i d, "  

maj or i t y op. ,  ¶81,  t he unscr upul ous r el at i ves have t he benef i t  

of  document ar y medi cal  evi dence,  and t he i nnocent  wi f e may have 

onl y her  own,  sel f - i nt er est ed ( al bei t  t r ut hf ul )  wor d.   I s such a 

scenar i o mor e i nequi t abl e t han t he hypot het i cal s  f ear ed by t he 

maj or i t y? 

¶123 None of  whi ch i s t o say t hat  t hi s descr i bes McLeod' s 

s i t uat i on.   Nor  i s i t  t o say t hat  t he wor r i es on one si de of  t he 

l edger  ar e mor e compel l i ng t han t hose on t he ot her .   I t  i s  onl y 

t o show t hat  t he pol i cy choi ce her e i s a di f f i cul t  one,  wi t h 

power f ul  compet i ng i nt er est s at  st ake.   I n f or bi ddi ng post humous 

annul ment s,  t he l egi s l at ur e made t hat  di f f i cul t  choi ce.   I t  i s  

not  f or  us t o second- guess i t s j udgment .   See,  e. g. ,  Pr ogr essi ve 

N.  I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶60,  281 Wi s.  2d 300,  697 

N. W. 2d 417 ( " When act i ng wi t hi n const i t ut i onal  l i mi t at i ons,  t he 

l egi s l at ur e set t l es and decl ar es t he publ i c pol i cy of  a st at e,  

and not  t he cour t . " )  ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .  

¶124 Li ke most  myt hi cal  cr eat ur es,  t he power  t o " decl ar e a 

mar r i age voi d"  i s nei t her  f i sh nor  f owl ,  nei t her  st at ut or y,  nor  

j udge- made,  nor  a l egi t i mat e pol i cy deci s i on made by t he 

appr opr i at e br anch of  gover nment .   I t  may have r oamed t he ear t h 

once,  but  i f  so i t  has l ong si nce gone ext i nct .  
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I I .  CONCLUSI ON 

¶125 The l egi s l at ur e has not  been bl amel ess i n gener at i ng 

t he conf usi on t hat  has l ed t o t he pr esent  st at e of  af f ai r s.   At  

t he ver y l east ,  i t  coul d have made pl ai n i t s i nt ent i on i n 

r emovi ng t he " or  hel d voi d"  l anguage i n 2005.   Pr esumabl y i t  

wi l l  be awar e of  t he cour t ' s  deci s i on,  and hopef ul l y i t  wi l l  

t ake t he oppor t uni t y t o l ay t o r est ,  once and f or  al l ,  t he 

per si st ent  uncer t ai nt y t hat  has pl agued t hi s i mpor t ant  i ssue f or  

t oo l ong.  

¶126 When t he l egi s l at ur e does r evi s i t  t he quest i on,  i t  

mi ght  keep i n mi nd t he wor r y i ngl y ext r eme consequences of  i t s  

cur r ent  al l - or - not hi ng appr oach.   Under  t he maj or i t y ' s mi sgui ded 

r eadi ng of  t he l aw,  as not ed,  a mar r i age can appar ent l y be 

chal l enged at  any t i me af t er  t he deat h of  a par t y,  no mat t er  t he 

c i r cumst ances or  t he evi dent i ar y  obst acl es.   Under  t he cor r ect  

r eadi ng of  t he l aw,  as set  f or t h her e,  equal l y di st ur bi ng 

si t uat i ons may ar i se.   A mar r i age bet ween,  say,  a mi nor  and an 

adul t ,  woul d r emai n val i d af t er  t he deat h of  t he adul t ,  even i f  

uncont est ed document at i on est abl i shed t he voi dness.   Cf .  McCabe,  

197 Wi s.  2d at  713 n. 3 ( " Al t hough ' voi d, ' "  a mar r i age cont r act ed 

i n v i ol at i on of  t he st at ut es " gover ns l egal  r el at i ons unl ess i t  

i s  annul l ed .  .  .  .   Thi s may not  be done af t er  one of  t he 

par t i es t o t he mar r i age di es. " )  ( c i t at i ons omi t t ed) .   Thi s i s so 

because annul ment  i s t he onl y means t o i nval i dat e a mar r i age 

t hat  i s ei t her  voi d or  voi dabl e.   Fal k,  158 Wi s.  2d at  189.   The 

l aw has not  dr awn any f ur t her  di st i nct i ons wi t hi n t he voi d 

cat egor y r egar di ng mar r i ages i n whi ch t her e i s i ncont r over t i bl e 
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evi dence,  l i ke a bi r t h cer t i f i cat e i n t he pr ecedi ng exampl e,  

obvi at i ng t he need f or  any f ur t her  f act - f i ndi ng.   I t  may make 

good sense,  as a pol i cy mat t er ,  f or  t he l egi s l at ur e t o al l ow 

cour t s t o i nval i dat e such mar r i ages.               

¶127 I n t he meant i me,  I  woul d hol d,  f or  t he r easons st at ed,  

t hat  t he c i r cui t  cour t  pr oper l y decl i ned t o exer ci se a power  i t  

di d not  possess,  and woul d t her ef or e af f i r m i t s deci s i on.   

Because t he maj or i t y i nst ead el ect s t o gi ve a l ongst andi ng 

mi sunder st andi ng t he f or ce of  l aw,  I  r espect f ul l y di ssent .        
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