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No. 2011AP1176 & 2011AP1177
(L.C. No. 2009PR25 & 2009PR26)

STATE OF W SCONSI N ) I N SUPREME COURT

In re the estate of Nancy Ell en Laubenhei ner:
Joseph M Leod,
Petitioner-Respondent, Fl LED

V.

JuL 16, 2013

Patricia Mudl aff n/k/a Patricia GQske,

Bar bara Nigh and M I 1| ard Laubenhei ner, Diane M Fremgen
Clerk of Supreme Court

bj ect or s- Appel | ant s.

APPEAL from an order of the CGrcuit Court for Wshington

County, Andrew T. Gonring, Judge. Reversed and cause renmanded.

M1 DAVID T. PROSSER, J. These consol i dated estate cases
are before the court on certification fromthe court of appeals,
pursuant to Ws. Stat. § (Rule) 809.61 (2009-10).1

12 The <cases arise from conpeting petitions for the

appoi nt nent of a personal representative and the fornal

L' Al references to the Wsconsin Statutes are to the 2009-
10 version unl ess otherw se indicated.
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admnistration of the estate of Nancy Ellen Laubenheiner

(Laubenhei ner) . Joseph MLeod (MLeod) filed a petition for
f or mal admnistration  of Laubenhei ner's estate and hi s
appoi ntnment as personal representative. He also asserted his

right, as Laubenheinmer's husband, to a share of her estate.
Patricia Midlaff (Patricia), Laubenheiner's stepdaughter, also
filed a petition for formal adm nistration and appointnent as
personal representative. Patricia asserted that Laubenheiner's
marriage to MLeod was invalid because Laubenhei ner |acked the
mental capacity to consent to the marriage to MLeod. Thus,
Patricia asked the circuit court to declare Laubenheiner's
marriage void, making MlLeod ineligible to receive a share of
Laubenhei ner's estate.

13 The principal issue in this case is whether a court
has the authority to declare a marriage void after the death of
one of the parties to the marri age.

4 The Washington County Circuit Court? rejected
Patricia' s argunent, concluding that annulnent was the only
method to void a marriage and that a Wsconsin statute prohibits
annul nent after the death of one of the parties to the marriage.

15 W reverse. In Ellis v. Estate of Toutant (Estate of

Toutant), 2001 W App 181, 247 Ws. 2d 400, 633 N.W2d 692, the
court of appeals held that there is a fundanental distinction
bet ween annulnment and a judicial declaration that a marriage is

voi d. The court of appeals further held that in an estate

2 Judge Andrew T. Gonring presiding.
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action challenging a nmarriage, a court may use its declaratory

j udgment powers to declare that a marriage prohibited by | aw was

voi d and incapable of validation by the parties to the marri age.
16 We conclude that the holdings and analysis in Estate

of Toutant are correct. Annul ment is certainly an appropriate

remedy to void a marriage when the parties to the marriage are
still alive, but it is not the exclusive renmedy to challenge the
validity of a marriage. The comon law drew a distinction
bet ween an annul nent and a declaration that a nmarriage was void,
especially a declaration after the death of one of the parties.
Qur statutes and case | aw have preserved that distinction.

17 Wsconsin Stat. ch. 765 sets out the criteria for a
valid marriage in this state. Failure to neet one of these
criteria will often result in a void marriage. An action under
the Uniform Declaratory Judgnents Act (the UDJA) is the
establ i shed nmechanism for testing the validity of a marriage in
an estate case because the UDJA explicitly provides standing for
interested parties in an estate action.

18 The change in the annulnent statute in 2005 Ws. Act

443 did not alter the holdings in the Estate of Toutant case.

There is no evidence that the legislature sought to curtail a
court's power to address fraud, m stake, and other exigencies in
a disputed nmarriage in order to "declare rights, status, and
other legal relations.” Ws. Stat. 8§ 806.04(1). Limting a
court's power to address these issues would effectively shut off

declaratory renedies for parties in an estate action.
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19 We remand the case to the circuit court for further

action consistent with this opinion.
| . FACTUAL BACKGROUND & PROCEDURAL HI STORY

110 Nancy and Luke (Luke) Laubenheinmer were married 30
years before Luke's death in 2001. Their marriage produced no
children, but Luke had three children from a previous narriage.
Two  of those children, Patricia and Mllard (MIllard)
Laubenhei ner, are parties in this case. Laubenhei ner never
adopt ed Luke's chil dren.

111 Laubenhei ner executed a wll in 1999 |eaving the bul k
of her estate to Luke, but if Luke died before she did, the bulk
of Laubenheiner's estate was to be distributed to Luke's
chi | dren. Laubenheinmer did not alter this wll in the decade
after Luke's death

12 Laubenhei ner suffered a stroke in January 2007. From

that tinme until her death in February 2009, Laubenheiner also
suffered from hypertension, insulin-dependent diabetes, and
renal failure. At sone point, MLeod cane to live wth

Laubenheiner. MlLeod clains that he lived with her beginning in
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July 2003. H's presence in her honme clearly preceded March
2007.°3

113 On OCctober 1, 2008, Community Menorial Hospital in
Menonmonee Falls admtted Laubenheiner with stroke-like synptons,
including "right side weakness, difficulty speaking, and facial
dr oop. " Two doctors at the hospital noted Laubenheiner's
di m ni shed nental capacity. On Cctober 11, Dr. Lisa M R ch and
Dr. Colleen Poggenburg signed a "Statenent of |ncapacitation,”
concl udi ng that Laubenheiner was "unable to receive and eval uate
information effectively or to communicate decisions" and that
she |acked the capacity to make health care decisions. The
Statenment of Incapacitation activated Laubenheiner's health care
power of attorney, which designated Laubenheinmer's cousin, Diane
Kul pa, to serve in that capacity. Laubenheiner's nental state
purportedly never inproved and the health care power of attorney
remained in effect until she died.

114 On Cctober 13, 2008, Laubenheiner was transferred from
Community Menorial Hospital to Virginia H ghlands Health and

Rehabilitation Center (Virginia H ghlands), a nursing hone in

3 A March 2007 Washington County Sheriff's Department case
report indicates that a sheriff's deputy conducted a welfare
check of Laubenheiner's hone based on a call from an Aurora
Health nurse assigned to take care of Laubenheiner. The case
report identified McLeod as "Clark MlLeod."” Although the case
report noted that Laubenheiner admtted to "Cdark"™ getting
"rather wupset"” at tines, and that the nurse expressed concern
about "Cd ark™ not allow ng Laubenheinmer to get the care she
requi red, apparently neither the deputy nor the Washington
County Division of Social Services took any further action in
regard to this report.
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Washi ngt on County. From the tine of her admttance to Virginia
Hi ghl ands until her death on February 5, 2009, Laubenheiner was
treated by Dr. Dirk Steinert, the attending physician at the
nur si ng hone.

115 McLeod renoved Laubenheinmer from Virginia H ghlands on
Cctober 27, 2008, to obtain a marriage |icense. He renoved her
again on Novenber 3% for a narriage cerenony before Washington
County Court Comm ssioner Jeffrey A. Jaeger. McLeod did not
inform Laubenheiner's famly, friends, doctors, or soci al
wor kers about the wedding. A representative of a nedical
i nsurance carrier for Laubenheinmer was the first to conmunicate
the marriage of Laubenheiner and MlLeod to a nenber of the
Virginia H ghl ands staff.

116 On January 13, 2009, Patricia filed petitions in
Washi ngton County CGircuit Court seeking tenporary and pernanent

guardi anship of the person and the estate for Laubenheiner, as

“ Patricia's brief and the court of appeals certification
state that MLeod renoved Laubenheinmer from Virginia Hi ghlands
on Novenber 3 to obtain a nmarriage license and that they were
married on Novenber 7. McLeod's brief and the circuit court
decision state that MLeod renoved Laubenheiner on October 27
and again on Novenber 3. McLeod referred to both sets of dates
in the circuit court, while Patricia consistently referred to
t he Novenber 3 and Novenber 7 dates. The discrepancy in dates
does not affect our holding in any way.
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wel | as protective placement.® Patricia' s guardianship petition
all eged that Laubenheinmer "suffer[ed] from severe cognitive
disability due to several strokes." In addition, t he
guardi anship petition clained that McLeod "continues to
interfer[e] wth [Laubenheiner's] necessary health <care in
contravention of the direction of [Laubenheiner's] health care
power of attorney." One exanple of this interference, according
to the petition, was MLeod discharging Laubenheiner from
Virginia Hi ghlands against nedical advice. Patricia alleged
that Laubenheiner needed a guardian to readmit her to the
nur si ng hone.

17 Patricia' s guardianship petition also contained an
exam ning physician's report from Dr. Steinert, opining that
Laubenhei mer was i nconpetent and in need of a guardian.?®

118 On January 27, 2009, the <circuit court appointed
Laubenhei ner's power of attorney for health care, D ane Kulpa,
as tenporary guardi an of Laubenheiner's person, and Barbara Ni gh

(Ni gh), Laubenheiner's sister, as tenporary guardian of

°® On the sane date, Patricia filed a Tenporary Restraining
Order and Injunction against MlLeod, alleging that Laubenhei ner
was an elderly at-risk individual and that MLeod abused and
financially exploited her. According to Consolidated Court
Aut omat ed Prograns (CCAP) records, the circuit court granted the
tenporary restraining order inmmediately, but the court dismssed
the pending injunction against MLeod because of Laubenheiner's
deat h.

® Dr. Steinert's report concluded that Laubenheinmer had
"cognitive inability to conprehend long[-]Jterm or even short]-
]Jterm concerns (health, welfare related & therefore probably
financial)."
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Laubenheiner's estate, concluding that there was a "reasonable
l'i kel i hood" Laubenhei mer was inconpetent.’

19 Laubenheiner died at Virginia H ghlands on February 5,
2009, while the permanent guardi anshi p proceedi ngs were pendi ng.
In a letter dated February 7, 2009, Dr. Steinert concluded that
at no tinme after Laubenheiner's adm ssion to Virginia Hi ghlands
(including the date of the Novenber marriage cerenony) did she
have sufficient capacity to consent to nmarriage.

120 On June 9, 2009, MLeod filed a petition for fornmal
adm nistration of Laubenheiner's estate, requesting that the
court appoint him as personal representative and asserting his
right to a share of Laubenheiner's estate. McLeod attached a
copy of Laubenheiner's QOctober 13, 1999, wll, but clained that
the will was not "properly executed" or "valid," and that after
a "diligent inquiry,"” he was unable to find the original wll or
any subsequent wills executed by Laubenheiner. McLeod asserted
t hat because the 1999 will was executed prior to his nmarriage to
Laubenheiner, he had a right to a share of his wife's estate

under Ws. Stat. 8§ 853.12. Section 853.12(1) provides that "if

the testator married the surviving spouse . . . after the
testator executed his or her wll, the surviving spouse . . . is
entitled to a share of the probate estate.” The surviving

spouse's share is equal to what his or her share would be if the

" Patricia's petition for tenporary guardianship of the
estate requested the authority to "[f]ile an objection and/or
annul mrent of purported narriage between |[Laubenheiner] and
Joseph C. MlLeod." In its order granting the tenporary
guardi anship, the circuit court denied this additional power.
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testator died intestate, mnus devises nmade to the testator's
children and their issue. Ws. Stat. 8§ 853.12(2). McLeod
argued that inasnmuch as Laubenheiner did not have any biol ogi cal
children and never adopted Luke's children, he was the sole heir
of Laubenheiner's estate.

21 The next day, June 10, 2009, Patricia® also filed a
petition for formal admnistration of Laubenheiner's estate,
seeking to be naned co-personal representative of the estate
with her brother Mllard.® Patricia asked the court to adnit a
conformed copy!® of Laubenheinmer's will into probate. Patricia
al so argued that Laubenheiner's marriage to MLeod was invalid

on grounds that Laubenheinmer |acked the nental capacity to enter

8 For the sake of sinplicity, the objectors/appellants
Patricia, MIllard, and Nigh will be referred to as "Patricia"
herei nafter.

® Patricia also filed an objection to MlLeod' s petition for
f or mal adm ni stration and appoi nt nent as per sona
representative.

A conformed copy is "[a]ln exact copy of a document
bearing witten explanations of things that were not or could
not be copied, such as a note on the docunent indicating that it
was signed by a person whose signature appears on the original."
Black's Law Dictionary 385 (9th ed. 2009). Patricia clains that
the conforned copy of Laubenheiner's will was obtained from the
attorney who drafted substantially identical wills for
Laubenhei ner and Luke.
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into a marriage contract, and therefore MlLeod had no right to a
survi ving spouse's share of Laubenheimer's estate.!?

22 In a witten decision dated Decenber 23, 2009, the
circuit court recognized that the issue of whether it had the
authority to invalidate the Laubenheiner-MLeod nmarriage after
Laubenhei ner's death would "control the course of this estate.”
Exam ning the statutes, in particular Ws. Stat. § 767.313, the
circuit court concluded that "the only way a narriage may be
invalidated in the state of Wsconsin is through annul nent.
However, pursuant to Ws. Stat. [8] 767.313(2), no marriage nay
be annulled after the death of a party to the marriage." Thus,
the court rejected Patricia' s argunment that it had the power to
invalidate the marriage. The «circuit court subsequently
affirmed its decision in an order dated February 21, 2011, while
granting MLeod's petition for formal adm nistration and denying
Patricia's petition.'® However, the circuit court, cognizant of
Patricia's intention to appeal the order, appointed a neutral
party to serve as personal representative of the Laubenheiner

estate.

1 Nigh filed a petition to be found an interested person
and to join Patricia and MIlard for formal admnistration of

the estate. Ni gh was Laubenheiner's sister, which would nake
her an intestate beneficiary if the court found Laubenheiner's
marriage to MLeod invalid and the conformed wll was not

admtted into probate.

12 patricia appealed the circuit court's December 23, 2009,
decision to the court of appeals. The court of appeals decided
that the Decenber 23 decision of the circuit court was not an
appeal abl e order because it was not a final order or judgnent.

10



No. 2011AP1176 & 2011AP1177

23 Patricia appealed. The court of appeals certified the
matter to this court, and we accepted the certification on
Cct ober 17, 2012.

1. STANDARD OF REVI EW

24 In this case, we nust determ ne whether the statutes
allow a court, in an estate case, to declare a marriage void
after the death of one of the parties. Statutory interpretation
presents a question of law that this court reviews de novo.

Ws. Dolls, LLC v. Town of Dell Prairie, 2012 W 76, 919, 342

Ws. 2d 350, 815 N WwW2d 690; Zw efelhofer v. Town of Cooks

Vall ey, 2012 W 7, 120, 338 Ws. 2d 488, 809 N.W2d 362.
[11. ANALYSI S

25 This case presents a legal issue about the authority
of a Wsconsin court to pass on the validity of a marriage after
the death of one of the parties to the marriage. | n addressing
this issue, our intent is to avoid any determnation by this
court of the validity of the marriage between Laubenhei ner and
McLeod.

126 The parties in this case offer very different
interpretations of the statutes and cases on the |legal issue of
whether a court may evaluate the validity of a marriage after
the death of one of the parties.

127 MlLeod focuses on Ws. Stat. § 767.313. He contends
that annulnment is the exclusive neans to invalidate a void or
voi dable marriage, and that 8§ 767.313(2) absolutely prohibits a
marriage from being annulled after the death of a party to the
marri age.

11
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128 Patricia concedes that under Ws. Stat. ch. 767, a
court cannot annul the Laubenheiner-MLeod marri age. However,
Patricia relies on several provisions in Ws. Stat. ch. 765 that
prohibit a marriage in various situations and state that a
marriage is void if one of those provisions is violated. One of
the provisions in Ws. Stat. ch. 765 prohibits marriage where a
party has such want of understanding as renders him or her
i ncapabl e of assenting to narriage. Ws. Stat. 8§ 765.03(1).
Patricia clains that a court has authority under Ws. Stat.
8§ 806.04(4) to declare such a marriage void in an estate case
even after the death of one of the parties.

129 When interpreting a statute, "we begin wth the
| anguage of the statute, because it 1is the |anguage that

expresses the legislature's intent." Hocking v. Gty of

Dodgeville, 2010 W 59, 4918, 326 Ws. 2d 155, 785 N W2d 398

(citing State ex rel. Kalal v. Crcuit Court for Dane Cnty.,

2004 W 58, 1144-45, 271 Ws. 2d 633, 681 N w2d 110).
"Statutory language is given its common, ordinary, and accepted
meani ng, except that technical or specially-defined words or
phrases are given their technical or special definitional
meaning." Kalal, 271 Ws. 2d 633, 145. The scope, context, and
purpose of a statute, derived from statutory text and structure,
are perfectly relevant to a plain-neaning interpretation. Id.
148. Statutory history also is part of a plain-neaning

anal ysi s. Ri chards v. Badger Miut. Ins. Co., 2008 W 52, {22,

309 Ws. 2d 541, 749 N W2d 581. Legi slative history my be

12
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relevant to confirm a statute's plain meaning. Kal al, 271
Ws. 2d 633, {51.
A. Current Marriage Law in Wsconsin
130 W& begin our analysis wth the current statutes.

Marriage requirenents are determ ned by statute. See Watts .

Watts, 137 Ws. 2d 506, 519 n.11, 405 N.W2d 303 (1987) (noting
that Wsconsin abolished common |aw nmarriage in 1917); see al so
§ 3, ch. 218, Laws of 1917.

131 Wsconsin Stat. ch. 765 is entitled "Marriage" and it
lays out the requirenents for entering into marriage 1in
W sconsi n. Wsconsin Stat. 8 765.001(2) explains the intent

behind Ws. Stat. chs. 765 through 768, "The Fam |y Code"

It is the intent of chs. 765 to 768 to pronote
the stability and best interests of marriage and the

famly. . . . Marriage is the institution that is the
foundation of the famly and of society. Its
stability is basic to norality and civilization, and
of wvital interest to society and the state. The

consequences of the marriage contract are nore
significant to society than those of other contracts,
and the public interest nust be taken into account
al ways. . . . The inpairnment or dissolution of the
marriage relation generally results in injury to the
public wholly apart from the effect upon the parties
i mredi at el y concer ned.

Ws. Stat. § 765.001(2). Section 765.001(3) states that The
Famly Code "shall be liberally construed to effect the
obj ectives"” in 8§ 765.001(2).

32 Marriage in Wsconsin, "so far as its validity at |aw

is concerned, is a civil contract, to which the consent of the

parties capable in law of contracting is essential.”" Ws. Stat.

§ 765.01 (enphasis added). See also Canpbell v. Blunberg, 260

13
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Ws. 625, 628, 51 N W2d 709 (1952) ("[Marriage is a civil
contract. It is different from ordinary contracts in that it
cannot be nodified or abrogated by the parties thenselves. Once
entered into, a valid marriage contract continues until the
contract is changed by law or by the death of one of the
parties.").

133 Wsconsin Stat. ch. 765 prohibits marriage between
parties in certain situations. Only conpetent persons who have
attained the age of 18 may marry in this state, although a
person between 16 and 18 vyears of age may marry wth the
requi site parental perm ssion. Ws. Stat. 8§ 765.02. W sconsin
Stat. 8§ 765.03 lists four situations in which marriage shall not
be contracted: (1) "while either of the parties has a husband or
wife living"; (2) when the parties "are nearer of kin than 2nd
cousins" (with certain exceptions); (3) when "either party has
such want of wunderstanding as renders him or her incapable of
assenting to nmarriage"; and (4) when any person who is or has
been a party to a divorce in this state or elsewhere narries
again within six nonths after the judgnent of divorce is
gr ant ed. In addition, Ws. Stat. 8§ 765.04 forbids a marriage
when a person who is prohibited frommarrying in this state goes
into another state or country and contracts a narriage
prohi bited under the laws of this state. Finally, Ws. Stat
8 765.16 states that a marriage "may be validly solemized and
contracted in this state only after a marriage |license has been

issued therefor,” and only after nutual declarations by the

14
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parties in front of an authorized officiating person and
W t nesses.

134 Wsconsin Stat. 8§ 765.21 declares that all marriages
contracted in violation of the above sections "shall be void,"
excepting for immterial irregularities. "'[V]oid nmeans nul
and void and not voidable.” Ws. Stat. 8§ 765.002(6). However
8§ 765.21 allows the parties to a void marriage to validate it by
conplying with any of the requirenents set forth in the above
cited provisions of Ws. Stat. ch. 765 "if the marriage 1is
declared void." (Enphasi s added.) In other words, the
i npediments to a valid marriage nmust be renoved before the void
marriage may be validated.

135 Wsconsin Stat. ch. 767 is entitled "Actions Affecting
the Famly." Actions in this chapter include, inter alia,
annul ment . Ws. Stat. 8§ 767.001(1)(b). W sconsin Stat.
8§ 767.313(1) lists the grounds for an annul ment suit brought by

a party, a parent or guardian, or a |legal representative:

(a) A party lacked capacity to consent to the
marriage at the tine the nmarriage was solemized,
ei ther because of age, because of nental incapacity or
infirmty or because of the influence of alcohol,
drugs, or other incapacitating substances, or a party
was induced to enter into a marriage by force or

13 W note that Ws. Stat. § 765.21 declares certain alleged
marriages to be "void," yet the section states how those sane
void marriage can be validated by the parties. See also John P.
Fol ey, Coment, The Voidable Void Marriage in Wsconsin, 49
Marg. L. Rev. 751 (1966). However, this statute is of no nonent
in a collateral proceeding such as an estate action; the death
of an incapacitated party means that the nmarriage is incapable
of validation by the parti es.

15
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duress, or by fraud involving the essentials of
marri age.

(b) A party lacks the physical capacity to
consummate the marriage by sexual intercourse, and at

the time the nmarriage was solemized the other party
di d not know of the incapacity.

(c) A party was 16 or 17 years of age and did
not have the consent of his or her parent or guardi an
or judicial approval, or a party was under 16 years of
age. . . .

(d) The marriage is prohibited by the |aws of
this state.

Ws. Stat. 8§ 767.313(1). The sanme section contains a provision
that "[a] judicial proceeding is required to annul a narriage.
A marriage may not be annulled after the death of a party to the
marriage." Ws. Stat. § 767.313(2).

36 This annulnent provision is central to the mtter
before us. McLeod asserts that a narriage cannot be voided
except by annulment, and annulnent is not avail able when one of
the parties is deceased. Patricia, on the other hand, relies on
provi sions throughout Ws. Stat. ch. 765 that seem to say that
unl ess certain conditions are nmet, a nmarriage is void fromits
i nception. Patricia asserts that a court has the power to
declare a marriage void outside the annulnment process in Ws.
Stat. ch. 767.

B. Estate of Toutant: Courts Have the Power to Decl are

a Marriage Void After the Death of One of the Parties

to the Marriage

16
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137 When the parties to a marriage are alive, the
appropriate remedy for voiding a marriage is annul ment.
However, at common |aw, when one of the parties died, such that
any inpedinent to a valid marriage was no |onger capable of
being corrected, a declaration that a marriage was void was the
proper renedy. Qur case |law has retained this comon | aw

principle, and the nost recent exanple is Estate of Toutant.

38 In Estate of Toutant, a Wsconsin resident, Toutant,

married a Scottish national naned Ellis in Texas only 30 days

4 Al'though the appropriate method for voiding a marriage
when the parties are alive is annulnment under Ws. Stat.
§ 767.313, an annulnment action is not the only nethod for
testing the validity of a marri age.

For exanmple, Ws. Stat. § 767.18, entitled "Actions to
affirmmarriage," reads:

If the wvalidity of a marriage is denied or
doubted by either of the parties the other party my
commence an action to affirm the marriage. The
judgnent in an action to affirm marriage shall declare
the marriage valid or annul the marriage, and is
concl usi ve upon all persons concerned.

If the judgnent "is conclusive upon all persons concerned,"”
persons concerned mnust have the opportunity to present evidence
that the marriage was and is void, as where one of the parties
is still married to another person. See Kitzman v. Kitzman, 167
Ws. 308, 166 N.W 789 (1918).

In addition, a declaratory judgnent action under Ws. Stat.
§ 806.04(1) or (4) may be filed by an interested person who is
able to satisfy the standing requirenments under the declaratory
j udgnent statute. This is signaled by a close reading of Ws.
Stat. § 765.21: "The parties to any such marriage may validate
the marriage by conplying with the requirenents of ss. 765.02 to
765.24 as follows: (1) At any tine, if the marriage is declared
voi d under s. 765.02 or 765.16." (Enphasis added.)

17



No. 2011AP1176 & 2011AP1177

after Ellis's Scottish divorce. Estate of Tout ant , 247

Ws. 2d 400, 913, 6. Toutant died shortly after returning to
Wsconsin with Ellis. 1d., 7. Toutant died testate, but Ellis
filed a Surviving Spouse's Selection of Personal Property,
selecting the bulk of Toutant's personal property. Id., ¢8.
The personal representative of the estate filed a petition for a
declaratory judgnment asking the circuit court to declare the
marri age of Toutant and Ellis null and void. Id., 99. The
circuit court ruled that the mnmarriage was void because it
"violated Wsconsin's six-nonth waiting period between a divorce
and a subsequent nmarriage." 1d., 11

139 EIlis argued that the circuit court did not have the
authority to annul the marriage because a narriage cannot be
annul led after the death of one of the parties. |1d., 915. The
court of appeals agreed with this assertion, but noted that "the
estate was not asking the narriage to be annulled.” Id.
(itnternal quotation marks and brackets omtted). I nstead, the
estate was asking the circuit court to declare the marriage nul
and void. 1d.

40 The ~court of appeals |ooked to then-Ws. Stat.
8§ 767.03 (1999-2000), which stated that judicial proceedings
were needed to annul or hold void a marriage, and "[n]o marriage
may be annulled after the death of either party to the

marriage." The court of appeals concluded that the second part

of this provision "pointedly prohibits only annul nent after the

death of either spouse. Thus, a marriage can be declared null
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and void after the death of a spouse.” Id., 9116 (enphasis
added) .

41 Ellis argued that his marriage to Toutant was, at
nost, a voidable marriage and thus was valid until subsequently
annul | ed. Id., 925. However, the court of appeals held that
such distinction was beside the point because it ignored the
pl ai n | anguage of the applicable statute: Ws. Stat. 8§ 765.03(2)
"specifically states that a 'nmarriage . . . solemized before
the expiration of 6 nonths from the date of the granting of
judgnment of divorce shall be void,'" and void neans "null and
void and not voidable." Id., 9125-26 (quoting Ws. Stat.
88 765.03(2) and 765.002(6) (1999-2000)).

142 Therefore, the court of appeals affirnmed the circuit
court's use of its declaratory judgnent powers to void the
Toutant-Ellis marriage. See id., 112 n.1 (citing Ws. Stat.
§ 806.04(1) and (4)(c), the UDJA).

43 There is a clear statutory and case |aw basis for the

Estate of Toutant court's concl usion. The common |aw drew a

distinction between annulnment and declaring a marriage void
after death, and that distinction has been preserved.

144 Ws. Stat. ch. 78 of the Revised Statutes of 1849 was
titled "OF Marriage," simlar to what Ws. Stat. ch. 765 is
titled today. It contained several sections relating to the
incapability of certain individuals to contract marriage—
including nental incapability—and additional requirenments for
marri age. Ws. Stat. ch. 79 of the 1849 Revised Statutes,
titled "OF Divorce," also contained a section that declared that
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certain marriages prohibited by law "shall be void," including

those in which either of the parties was incapable of assent

because of want of understanding. Ws. Stat. ch. 79, § 2
(1849). Furthernore, Section 3 read that: "Wen a marriage is
supposed to be voi d, or t he validity t her eof IS
di sputed, . . . either party my file a petition. . . for
annulling the [marriage] . . . and upon due proof of the nullity
of the marriage, it shall be declared void." Ws. Stat. ch. 79,
§ 3 (1849). However, Section 5 stated that a marriage of an
"I nsane person" shall not be declared void after "his
restoration to reason" if it appeared that the parties

cohabitated together for a time and the incapacitated person was
"restored to a sound mnd." Ws. Stat. ch. 79, 8 5 (1849).

45 In sum our first statutory conpilation prohibited
certain marriages and deened these prohibited marriages "void."
Furthernore, the first statutory conpilation set out a petition
for annul ment as the nechanismto declare a marriage void during
the life of the parties.?®®

46 The case of Wllians v. WlIllians, 63 Ws. 58, 23

N.W 110 (1885), was an ejectnment action that interpreted these
marriage provisions. The issue in WIlliams was whether the

plaintiff was still married to her first husband (who also may

1> Ws. Stat. ch. 78 "OF Marriage" and Ws. Stat. ch. 79 "Of
Di vorce" were subsequently relocated to Ws. Stat. ch. 109 and
Ws. Stat. ch. 111 of the 1858 Revised Statutes, respectively.
Later, these sanme provisions were noved again in the Revised
Statutes of 1878; "OF Marriage" was assigned Ws. Stat. ch. 107
and "OF Divorce" was assigned Ws. Stat. ch. 109.
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have been married to another woman); if so, "then she was
incapable of entering into the marriage contract wth" her
second husband. Wllians, 63 Ws. at 58-59 (statenment of the
case), 61 (citing Ws. Stat. ch. 107, 8§ 2330; ch. 109, § 2349
(1878)) (stating that no marriage shall be contracted while
either of the parties has a husband or wife living, and if stil
sol emmi zed it shall be "absolutely void").

147 This court held that the marriage between the
plaintiff and her first husband was invalid because the first

husband was still narried to his first wfe. Id. at 68.

Looking to the divorce statutes in Ws. Stat. ch. 109, the court

expl ai ned when actions for divorce or annul nent are appropri ate:

Wen the action is for a divorce for any of the
causes naned in the statutes, it is necessarily upon
the assunption that there has been a valid marriage,
or one binding, at least, until adjudged void. But
when the validity of the marriage itself is to be
determ ned, then the action should be to affirmor to
annul the marriage, and the judgnent of affirmance or
nullity therein is made by statute "conclusive upon
all persons concerned.™

Ild. at 75 (citing Ws. Stat. ch. 109, 88 2348, 2350-2352

(1878)) . Wile seemng to conclude that annulnent was the

met hod to void an invalid marriage, the court al so said:

The marriage between the plaintiff and [her first
husband] being absolutely void ab initio, it was good
for no legal purpose, and its invalidity my be
mai ntained in any proceeding in any court between any
parties, whether in the life-tine or after the death
of the supposed husband or wife, or both, and whether
the question arises directly or collaterally. It is
ot herwi se where the marriage is voidable nerely.
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Id. at 69 (enphasis added) (citations omtted). Wllians cited
two treatises in support of this proposition. Id. (citing 1

Joel Prentiss Bishop, Commentaries on the Law of Marriage and

Divorce, with the Evidence, Practice, Pleading, and Forns; Al so

of Separations Wthout D vorce, and of the Evidence of Marriage

in All Issues 8 105 (6th ed. 1881) [hereinafter Bishop]; 2 Sinon

Greenleaf, A Treatise on the Law of Evidence 8§ 464 (10th ed.

1868)) . Bi shop cited nunerous state and federal cases from the
early to m d-1800s that involved questions about the validity of
marriage during either the lifetime or after the death of the

parties to a marriage. Bishop, supra, at § 105 n. 2.

148 Thus, the WIliams court concluded that a void
marri age, whatever the nechanism or process for challenging the

validity of the marriage, may be challenged in the lifetinme or

after the death of the marriage parties, directly or

collaterally. See WIlians, 63 Ws. at 69.

49 This court interpreted the revised marriage statutes'®

again in Lyannes v. Lyannes, 171 Ws. 381, 177 N.W 683 (1920),

8 1n 1909 the legislature enacted several changes to the

marriage statutes relevant to this appeal. Wsconsin Stat. ch.
107 "OF Marriage" kept the sanme restrictions on who may nmarry:
no one with a husband or wife still living, nor between parties

nearer of kin than first cousins, and no one wth nental
i ncapaci ty. 8§ 2, ch. 323, Laws of 1909. However, Ws. Stat.
ch. 109 "O Divorce" contained a new Section 2351 listing the
grounds wupon which a mnmarriage may be annulled: inpotence;
consanguinity; when either party had a husband or wfe still
living; fraud, force, or coercion; insanity or "want of
under st andi ng"; and non-age of either party. 8 8, ch. 323, Laws
of 1909. Thus, the legislature placed limts on when an
annul ment action could be brought.
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a case 1involving tw Wsconsin residents who nmarried in
M chi gan, although one party was underage and neither party
obt ai ned consent of parents. Id. at 382-83 (statenment of the
case). The plaintiff brought an action to annul the marriage
and to declare it void. 1d. at 383.

150 The Lyannes court noted that "public policy has
consistently and continuously recognized substantially three
different classes" of marriage or clains of nmarriage: valid,
void, and voidable. 1d. at 389-90.

151 Lyannes concluded that in the valid marriage the
parties are conpetent to contract and have conplied wth
statutory requirements. 1d. at 389.

52 In the void nmarriage, the parties, "by reason of sone
positive inhibition of the law, are absolutely disabled and
prohi bited from sustaining to each other the [awful relationship

of husband and wife." 1d. Lyannes held that a void nmarriage is

"an absolute nullity from its very beginning and cannot be
ratified." 1d. at 390.
153 Finally, Lyannes addressed the voidable nmarriage,

whi ch "may subsequently ripen into an absolute marriage, and is

Further changes were made to the marriage statutes in 1917.
Twenty-seven new sections were added to Ws. Stat. ch. 107 on

"Marriage," including Section 2339n—=21., which was entitled
"Unl awful nmarriages void; validation." § 3, ch. 218, Laws of
1917. This section held that all nmarriages contracted in

violation of Section 2339n—1. (valid marriages nust Dbe
licensed, performed by an authorized celebrant, and in the
presence of two conpetent w tnesses) shall be "null and void,"
but that the parties could validate the nmarriage |ater by
conplying with the statutory requirenments. 1d.
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considered valid and subsisting until annulled by judgnent of a
court of conpetent jurisdiction.” Id. at 391. The Lyannes
court admtted that the distinction between void and voidable
marriages is "often shadow and the line hard to place,” wth
both forns "intermngled" in Ws. Stat. ch. 107's prohibitions
on marriage and Ws. Stat. ch. 109's causes for which marriages
may be annull ed. Id. In either case, however, Lyannes held
that the 1909 statutory changes nmde annulnment "the proper
remedy to set aside both the void and the voidable nmarriage.”
Id. at 392.

154 However, the Lyannes court retained |anguage simlar

to the WIllians decision nore than three decades earlier:

In the void marriage the relationship of the
parties, so far as its being legal is concerned, is an
absolute nullity fromits very beginning and cannot be

ratified. It may be questioned at any tine during the
life of bot h, and, W th somne statutory
exceptions[!] . . . , after the death of either or

7 The exception that the Lyannes court cites was Ws. Stat.
8§ ch. 109, 8§ 2351(2) (1919). Lyannes v. Lyannes, 171 Ws. 381,
390, 177 N.W 683 (1920). Section 2351 listed the causes for
annul nent, including consanguinity ("where the parties are
nearer of kin than second cousins”) in subsection (2). However
subsection (2) also directed that "when any such marriage shal
not have been annulled during the lifetine of the parties, the
validity thereof shall not be inquired into after the death of
either party."”
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both, and generally whether the question arises
directly or collaterally. As between the two
i ndi vidual s concerned no rights spring therefrom and,
generally speaking, except as nodified by positive
legislation, it needs no adjudication by a court that
it is void. That such is the law of this state has
been repeatedly hel d.

Id. at 390 (enphasis added) (citations omtted). Therefore, the
Lyannes court continued to recognize the ability of a court to
invalidate a nmarriage after death.®

55 Sixteen years later, in the estate case of King v.
Canon, 221 Ws. 322, 266 N W 918 (1936), the validity of a

deceased wonman's nmarriage was questioned because she was an

This additional |anguage prohibiting posthunpbus inquiry
into a particular cause for annulnment is noteworthy. Here, the
| egi sl ature unanbiguously prohibited the questioning of a
marriage's validity, based on consanguinity, after one of the
parties died; by contrast, no such prohibition appears wth
respect to nental incapacity of a party. The legislature's
break with the comon |aw could not have been clearer,
illustrating that when the legislature wants to contravene the
cormon law it does so clearly and unamnbi guously. See infra,
176.

8 1n 1925 the nmarriage and divorce statutes were
r enunber ed. W sconsin Stat. ch. 107 on "Marriage" was
renunbered as Ws. Stat. ch. 245, and Ws. Stat. ch. 109, now
titled sinply "Divorce,” was renunbered as Ws. Stat. ch. 247.
§ 1, ch. 4, Laws of 1925.

In the 1979-80 legislative session, Ws. Stat. ch. 245 on
"Marriage" was renunbered Ws. Stat. ch. 765. 8 48, ch. 32,
Laws of 1979. Wsconsin Stat. ch. 247 on "Actions Affecting
Marriage" was renunbered Ws. Stat. ch. 767, 8 50, ch. 32, Laws
of 1979, and the title was changed to "Actions Affecting the
Fam |ly." Chapter 32, Laws of 1979 (enphasi s added).
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epileptic and incapable of contracting marriage in this state.?'®
Id. at 323-25. The question before this court was whether the
marri age of the decedent—eriginally contracted in Illinois but
contrary to the existing laws of this state—was void. Id. at
324. The King court concluded that, because Chapter 218, Laws
of 1917 prohibited epileptics fromcontracting marri age, Canon's
marriage was void. 1d. at 327. Quoting Lyannes, the King court
reiterated that void marriages may be questioned after the death
of the parties. |d. at 328 (quoting Lyannes, 171 Ws. at 390).
56 Once again, in Davidson v. Davidson, 35 Ws. 2d 401,

151 N.W2d 53 (1967), this court had occasion to interpret the
marriage statutes in an action for annulnent brought by a wfe
who all eged that her husband was still married to another woman
at the time of the marriage cerenmony. |1d. at 403 (statenment of
the case). However, the wife died before the annul nent action
was brought to trial. Id. at 404. The circuit court denied the
application of the wfe's estate to continue the annul nent
action. Id.

57 According to the Davidson court, the issue of whether
to allow the annul nent action to continue depended upon whet her

the marri age was voi d or voidabl e:

If the marriage was voidable it was valid and in
effect at the tinme of [the second wife]'s death and
t he personal cause of action for annulnent abated at

19 Wsconsin Stat. § 245.03(1) (1925), in effect at the tine
of the marriage at issue in the case, stated that, "[n]o insane
person, epileptic, or idiot shall be capable of contracting
marriage. "
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the time of her death. |If the marriage was void during
its entirety the cause of action survives in her
estate and the court could retain jurisdiction to
declare the marriage void and restore her property to
t he estate.

Id. at 406 (enphasis added) (footnote omtted). The Davi dson
court |ooked to Lyannes' definitions of void and voidable, id.

at 406-07, but al so focused on anot her set of definitions:

[A] marriage may be considered voidable although
prohibited by law when it is possible, wunder any
ci rcunst ances, for the parties to contract the
marriage, or subsequently to ratify it, while it
shoul d be considered void if it is inpossible for them
under the law to contract it, and if it is inpossible
for them subsequently by any conduct to ratify it, and
if the statute expressly declares that the nmarriage is
voi d.

Id. at 407 (enphasis added) (internal quotation marks and
citation omtted).

158 Oher nore nodern cases continued to recognize a
common |law right to post-death challenges to the validity of a

marri age. See, e.g., Corning v. Carriers Ins. Co., 88

Ws. 2d 17, 21, 276 N W2d 310 (1979); Estate of G bson v.

Madi son Bank & Trust Co., 7 Ws. 2d 506, 96 N.W2d 859 (1959).

159 The central holding of Estate of Toutant—that a court

can declare a marriage void after the death of one of the
parti es—eonports with persuasive authority on the topic. An

Anerican Law Reports article discusses general attacks on

marri ages after the death of a party:

The later cases, as do the earlier ones, anply
show that, except as statutes occasionally otherw se
provide, the question whether the wvalidity of a
marriage is open to attack in a judicial proceeding
subsequently to the death of a party to the narriage
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ordinarily resolves itself into the inquiry whether
the marriage is in the true sense void, or, on the
contrary, voidable only.

If the marriage is void, the fact of nullity nay
be shown, directly or collaterally, after the death of
either or both of the parties.

Annotation, Right to Attack Validity of Marriage After Death of

Party Thereto, 47 A L.R 2d 1393, 1394 (1956). The article then

specifically discusses nmarriages that are challenged due to the

ment al i nconpetency of a party:

The later cases show that the rule of the comon
law, and the one which ordinarily prevails in the
absence of contrary statutory provi si on or
inplication, is that the marriage of a person who was
i nsane or otherwi se nentally inconpetent to enter into
the marriage, is void, and consequently open to attack
after the death of either or both of the parties.

ld. at 1396. Anerican Jurisprudence also discusses the

consequences of void marriages specifically:

As a rule, a void marriage, as distinguished from
one that 1is nerely voidable, is null from its
inception, that is, when a nmarriage is void, it is for
nost purposes, as if no marriage had taken place.
Under this view, a void marriage is good for no |ega
purpose, and is not attended or followed by any of the
incidents of a valid narriage. It can be attacked
either directly or collaterally, and in fact, a
marriage void ab initio is subject to collatera
attack at any tine whereas a marriage nerely voi dable
cannot be annulled after the death of either spouse.

52 Am Jur. 2d Marriage 8§ 82 (2011) (enphasis added) (footnotes

omtted). See also 55 C. J.S. Marriage § 43 (2009) (describing a

void marriage as a nullity, "subject to both direct and
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collateral attack, . . . at any tine," including after the death
of either or both parties).?

60 Therefore, the holding in Estate of Toutant is based

on the comon |law principle that, in either direct or collateral
proceedi ngs, a marriage nmay be declared void after the death of
one of the parties. Qur case law has always followed this
common | aw principl e.

C. Wiat is a Void Marri age?

161 As noted earlier, Davidson provided a conprehensive
definition of a void marriage: "if it is inpossible for [the
parties] under the law to contract it, and if it is inpossible
for them subsequently by any conduct to ratify it, and if the
statute expressly declares that the marriage is void."
Davi dson, 35 Ws. 2d at 407 (internal quotation marks omtted).

162 Wsconsin Stat. ch. 765 sets out the criteria for who
may contract a marriage and who shall not nmarry. W sconsin
St at . 8§ 765.21 provides that "Ta]ll marri ages hereafter
contracted in violation of ss. 765.02, 765.03, 765.04 and 765.16
shall be void, except as provided in ss. 765.22 and 765.23."

163 Wsconsin Stat. 8 765.01 requires that an individual
be "capable in law of contracting” to marry in this state. See

also Ws. Stat. 8§ 765.02(1) ("Every person who has attained the

20 The article in 55 C.J.S. Marriage § 43 describes a void
marriage as a nullity, "subject to both direct and collateral
attack, by anyone, at any time . . . ." (Enphasis added.) The
phrase "by anyone" nekes the proposition too broad. To attack
the validity of a marriage, a person nust have standing to raise
t he issue.
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age of 18 years may marry if otherw se conpetent."); Ws. Stat.
8 765.03 ("A marriage may not be contracted if either party has
such want of wunderstanding as renders him or her incapable of
assenting to marriage."); Ws. Stat. 8 765.21 (a nmarriage is

void if it is contracted contrary to certain provisions in WSs.

Stat. ch. 765).

164 The death of an inconpetent party to an alleged
marriage makes it inpossible for the parties to ratify the
marriage if the party remains inconpetent from the tine of the
marriage until death. More specifically, if a party to an
alleged marriage is inconpetent at the tinme of a marriage
cerenony and subsequently dies before he or she is able to
ratify the marriage, the fatal defect to the marriage can never
be cured.

D. The UDJA is the Proper Mechanismto Declare a Marriage Void

165 As explained in Estate of Toutant, W s. Stat.

8§ 806.04, the UDJA is the nechanism for voiding a marriage when

one of the parties to the marriage is dead. See Estate of

Toutant, 247 Ws. 2d 400, 1712-14.
166 Wsconsin Stat. 8§ 806.04, the UDJA, reads, in relevant

part:

(1) Scope. Courts of record wthin their
respective jurisdictions shall have power to declare
rights, status, and other legal relations whether or
not further relief is or could be clained. No action
or proceeding shall be open to objection on the ground
that a declaratory judgnent or decree is prayed for.
The declaration nmay be either affirmative or negative
in form and effect; and such declarations shall have
the force and effect of a final judgnment or decree
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except that finality for purposes of filing an appea
as of right shall be determned in accordance with s.
808.03 (1).

(4) Representatives, etc. Any person interested
as or through a personal representative, trustee,
guar di an, or other fiduciary, creditor, devi see,
| egatee, heir, next of kin, or cestui que trust in the
adm nistration of a trust, or of the estate of a
decedent, infant, individual adjudicated inconpetent,
or insolvent, my have a declaration of rights or
legal relations in respect to the admnistration of
the trust or estate .

(5) Enumeration not exclusive. The enuneration
in subs. (2), (3) and (4) does not |limt or restrict
the exercise of the general powers conferred in sub.
(1) in any proceeding where declaratory relief is
sought, in which a judgnment or decree wll termnate
the controversy or renbve an uncertainty.

Ws. Stat. § 806.04(1), (4), (5).%
167 A declaratory judgnent is a "binding adjudication that
establishes the rights and other legal relations of the parties

wi thout providing for or ordering enforcenent."” Bl ack's Law

Dictionary 918 (9th ed. 2009). Decl aratory relief may be

obtained in the follow ng circunstances:

(1) There nust exist a justiciable controversy—
that is to say, a controversy in which a claim of
right is asserted against one who has an interest in
contesting it.

2l The declaratory judgnent statute has often been used in
cases involving the status of marriages. Cf. Georgiades v. D
Ferrante, 871 S.W2d 878 (Tex. App. 1994) (determ nation of
whet her comon | aw narriage existed between parties); Henry v.
Henry, 106 N.W2d 570 (Mch. 1960) (wife's challenge to whether
husband' s Nevada di vorce was valid).
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(2) The controversy nust be between persons
whose interests are adverse.

(3) The party seeking declaratory relief mnust
have a legal interest in the controversy—that is to
say, a legally protect[a]ble interest.

(4) The issue involved in the controversy nmnust
be ripe for judicial determ nation.

Loy v. Bunderson, 107 Ws. 2d 400, 409, 320 N.W2d 175 (1982)

(quoting State ex. rel. La Follette v. Dammann, 220 Ws. 17, 22,

264 N W 627 (1936) (internal quotation marks omtted)). An
action wunder the UDJA can be brought either directly or
collaterally, in estate actions, in contract actions, and in
actions construing statutes or ordinances. See Ws. Stat.

8§ 806.04; see also Bucca v. State, 128 A 2d 506 (N.J. Super. Ct.

Ch. Div. 1957) (petition brought under UDJA to validate marriage
while both were parties still alive); In re O Qinn, 355 S. W3d

857 (Tex. App. 2011) (UDJA used in an estate action that inter

alia decided the validity of a marriage); State ex rel. Joyce v.

Farr, 236 Ws. 323, 295 N W 21 (1940) (nmotion for declaratory
judgnment in estate action); MIller v. Currie, 208 Ws. 199, 242

N.W 570 (1932); Shovers v. Shovers, 2006 W App 108, 292

Ws. 2d 531, 718 N W2d 130; Estate of Lonquest v. Jones, 526

P.2d 994 (Wo. 1974) (UDJA used for determ nation of heirship).
168 The Corning case provides a good illustration of why
declaratory judgnment authority to review a marriage after the
death of one of the parties is necessary. James Corning died
frominjuries suffered when a truck insured by Carriers collided
with the truck operated by him Corning, 88 Ws. 2d at 19. The
wongful death case was settled for $200,000, contingent upon
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Coll een Corning establishing that she was the decedent's wfe
(the two were married in Illinois less than a year after
Colleen's divorce in her first marriage). Id. at 19-20. The
court ruled in favor of Colleen, but it observed: "A wongful
death action is not an action to affirmor annul a marriage. W
believe that Carriers does have the right to assert the defense
that Colleen Corning is not the spouse of Janes Corning." 1d.
at 21.

169 As Estate of Toutant affirnmed, Ws. Stat. ch. 765

establishes the legal basis for invalidating a marriage, whereas
the UDJA provides the nechanism for doing so when an interested
party is not able to seek an annul nent.

E. 2005 Changes to the Annul ment Statute Did Not Disturb the

Hol di ng of Estate of Toutant

170 McLeod argues that even if WIIlianms, Lyannes, and a

long line of our cases, including nost recently Estate of
Toutant, retained the common law rule that allowed a court to
invalidate a marriage after death, the changes to Ws. Stat. ch.
767 by 2005 Ws. Act 443 left no doubt that the legislature
abrogated this rule and that annulment is the only way to
invalidate a marriage. W disagree.

172 At the time the court of appeals decided Estate of
Toutant, the annulnent statute, then-Ws. Stat. 8§ 767.03, read

in part: "No marriage may be annulled or held void except
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pursuant to judicial proceedings. No marriage may be annulled
after the death of either party to the marriage."?

72 In 2005 the Wsconsin Legislative Council's Special
Commttee on Recodification of Ch. 767, Stats., Actions
Affecting the Famly (the Speci al Comm ttee), recomended
| egislation to reorganize and revise the chapter.*® Ws. Legis.

Council Rep. to the Leg., Spec. Comm on Recodification of Ch.

767, Stats., Actions Affecting the Famly, at 5 (April 11,

2005). One of the changes suggested by the Special Commttee

and adopted into law, renoved any reference in the annul nent

statute to a judicial proceeding being used to "void' a
marri age. 2005 Ws. Act 443, 88 23, 145. Thus, the current

annul mrent statute, Ws. Stat. 8 767.313(2) reads in pertinent

22 The precise language relating to judicial proceedings has
been in the statutes since 1959. 8 44, ch. 595, Laws of 1959
The | anguage on death of the parties was added in 1977. § 9,
ch. 105, Laws of 1977.

23 The report by the Special Conmittee, in making its report
to the Wsconsin Joint Legislative Council for introducing
legislation in the 2005-06 session, explained the charge to the
Special Conmmttee as follows:

The commttee was directed to conduct a recodification
of ch. 767, Stats., including possibly reorganizing
the chapter in a |logical nmanner, renunbering and
retitling sections, consolidating related provisions,
noder ni zi ng | anguage, resol vi ng anbiguities in
| anguage, codifying court decisions and meking m nor
substanti ve changes.

W s. Legi s. Counci | Rep. to the Leg., Spec. Comm on

Recodi fication of Ch. 767, Stats., Actions Affecting the Famly,
at 5 (April 11, 2005).
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part: "A judicial proceeding is required to annul a marriage. A
marriage may not be annulled after the death of a party to the
marriage."

173 2005 Wsconsin Act 443 contained an explanatory note
after the |anguage anending the annulnent statute to elimnate
the words "or held void." The note read: "Reference to voiding
a marriage is not included in the restated |anguage because
[Ws. Stat.] ch. 767 does not include actions to void a
marriage." 2005 Ws. Act 443, § 145.

174 The explanatory note to the new Ws. St at .
§ 767.313(2) in 2005 Ws. Act 443 neans exactly what it says:
Chapter 767, on "Actions Affecting the Famly," does not contain
an action to void a marriage. Ws. Stat. 8§ 767.001(1). The
action to void a marriage cones through Ws. Stat. ch. 765 on
"Marriage." "[Clourts nust presune that a legislature says in a
statute what it neans and neans in a statute what it says

there." Kalal, 271 Ws. 2d 633, 139 (quoting Conn. Nat'l Bank

v. Germain, 503 U S 249, 253-54 (1992) (internal quotation

marks omtted)).

175 Drafting records for 2005 Ws. Act 443 do not indicate
that the legislature intended for annulnment to be the only
remedy to invalidate a marriage. In a prelimnary bill draft
for the Special Conmttee, a bill drafter asked, "Is it
necessary to continue reference to voiding a marriage (ch. 767
does not cover actions to void a marriage)?" Prelimnary Draft,

WLC: 0004/ P1, Spec. Comm on Recodification of Ch. 767, Stats.,
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Actions Affecting the Famly, Ws. Leg. Council, Mdison, Ws.
(Cct. 15, 2002).2%

176 W al so observe t hat t he Speci al Comm ttee
incorporated explanatory notes into the body of draft
| egislation, in part to "[i]dentify the source of the recodified
law (i.e., previous law, court decision, decision by the Special
Commttee) and, if previous law, the previous |ocation of the
provi sions." Menmor andum from Don Dyke, senior staff attorney,
Ws. Leg. Counci | to Menbers of the Spec. Comm on

Recodi fication of Ch. 767, Stats., Actions Affecting the Famly

(Sept. 20, 2002) (available at Ws. Leg. Council, Madison,
Ws.). The renoval of "or held void" in 2005 Ws. Act 443,
8 145, and in wearlier bill drafts, was acconpanied by an

explanatory note that did not reference the Estate of Toutant

deci si on. Thus, we are not persuaded that this change by the

Special Commttee cane in response to Estate of Toutant.

Conpare 2005 Ws. Act 443, 8§ 145, Note, with 2005 Ws. Act. 443,
8 166, Note (citing Racine Famly Court Conmir v. ME and S A,

165 Ws. 2d 530, 478 NNW2d 21 (Ct. App. 1991)).
77 1If the legislature had wanted to elimnate this conmon

law renedy, then it would have done so in clear, unanbiguous

24 The "question" whether to retain the reference to the act
of voiding in Ws. Stat. ch. 767 was entirely appropriate
inasmuch as the revision of the chapter involved efforts to
renove unnecessary | anguage. Wsconsin Stat. § 767.001(1)
defines "[a]ction affecting the famly" to include affirmance of
marriage, annul nent, divorce, and |egal separation, but does not
list voiding a marri age. Ref erence to voiding is only in Ws.
Stat. ch. 765.
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| anguage. See, e.qg., Schmdt v. N States Power Co., 2007 W

136, 967, 305 Ws. 2d 538, 742 N W2d 294; Aslakson v. Gl l agher

Bassett Servs., 2007 W 39, 982 n.34, 300 Ws. 2d 92, 729

N. W2d 712; Fuchsgruber v. Custom Accessories, Inc., 2001 W 81,

125, 244 Ws. 2d 758, 628 N W2d 833. See also John P. Fol ey,
Comment, The Voidable Void Marriage in Wsconsin, 49 Marq. L.

Rev. 751, 752 (1966) (asserting that annulnent "applies only to
a direct attack upon the status of marriage" and that marriage
"may al so be attacked collaterally and the court can declare the
marriage void when rights incident to nmarriage are in
guestion"). If this common |aw principle were indeed abrogated,
it would adversely affect the UDJA and cases maintaining the
common |law right to post-death challenges to the validity of a
marriage. See supra, 158.

178 Finally, allowwng a court to invalidate a marriage
after the death of one of the parties to a void marriage accords
with public policy and legislative intent on marriage. The
declared intent of the legislature in Ws. Stat. chs. 765 to 768
is "to pronote the stability and best interests of marriage and
the famly." Ws. Stat. 8§ 765.001(2). W do not see how the
"best interests of marriage" are protected where legitimte
guestions about a spouse's capacity to contract nmarriage are
precl uded from consideration after the spouse dies.

179 McLeod argues that a decedent's famly has no recourse
to question the wvalidity of marriage after a party to the
marriage dies. That rule would apply not only to cases
comenced after the spouse dies but also to annul nent actions
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comenced when the spouse was living but not conpleted before
t he spouse dies. MLeod would have us hold that the |egislature
intended that an inconpetent decedent's estate or an aggrieved
party is sinply out of luck—that an inconplete annul nent action
cannot be converted into an action to declare the marriage void.
Troubling scenarios can be avoided by an option to declare a
marriage void after the death of one of the parties, either

directly or in a collateral proceeding. See Davidson, 35

Ws. 2d at 407.

80 Interpreting the changes to the annul nent statute as a
limtation on courts would drastically curtail a court's power
to address fraud, m stake, and other exigencies in a disputed
marriage in order to "declare rights, status, and other | egal
relations.” Limting a court's power would effectively shut off
declaratory renedies for parties in an estate action.

81 Once again, the issue in this case is whether a court
may consider the validity of a marriage after the death of one
of the parties to the marriage. In holding that a court has
this power, we do not take a position on the nerits of the
present dispute. On remand, the narriage between Laubenhei ner
and McLeod will be presuned valid, and the objectors wll have
the burden of proving that it is void by clear and convincing
evi dence.

182 We believe that Laubenheiner's capacity to enter into
marriage is sonewhat anal ogous to a person's capacity to make or
revoke a wll. Ws. Stat. § 853.01. "Generally, a person
conpetent to make a will may give or devise his property as he
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wi shes within the public policy of the state.” Farrell v. Nw

Loan & Trust Co., 199 Ws. 273, 278, 226 N W 306 (1929). On

remand, the circuit court wll have the responsibility of
wei ghing the evidence to determ ne whether Laubenheiner had the
capacity to enter into marriage at the time of the marriage

cerenony. WIl contest cases such as Schultz v. Lena, 15

Ws. 2d 226, 112 N W2d 591 (1961); Brandon vVv. Hagen, 264

Ws. 269, 58 N W2d 636 (1953); and Smts v. Valley, 202

Ws. 434, 232 N W 845 (1930), may provide the court with sone

assi st ance.

| V. CONCLUSI ON
83 In Estate of Toutant, the court of appeals held that

there is a fundamental distinction between annulnent and a
judicial declaration that a nmarriage is void. The court of
appeals further held that in an estate action challenging a
marriage, a court may use its declaratory judgnent powers to
declare that a marriage prohibited by |aw was void and incapabl e
of validation by the parties to the narriage.

184 We conclude that the holdings and analysis in Estate

of Toutant are correct. Annul ment is certainly an appropriate

remedy to void a marriage when the parties to the narriage are
still alive, but it is not the exclusive renmedy to challenge the
validity of a mnarriage. The comon law drew a distinction
bet ween an annul ment and a declaration that a marriage was void,
especially a declaration after the death of one of the parties.

Qur statutes and case | aw have preserved that distinction.
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185 Wsconsin Stat. ch. 765 sets out the criteria for a
valid marriage in this state. Failure to neet one of these
criteria often results in a void marriage. An action under the
UDJA is the established nmechanism for testing the validity of a
marriage in an estate case because the UDJA explicitly provides
standing for interested parties in an estate action.

186 The change in the annulnent statute in 2005 Ws. Act

443 did not alter the holdings in the Estate of Toutant case

There is no evidence that the legislature sought to curtail a
court's power to address fraud, m stake, and other exigencies in
a disputed nmarriage in order to "declare rights, status, and
other legal relations.” Ws. Stat. 8§ 806.04(1). Limting a
court's power to address these issues would effectively shut off
declaratory renedies for parties in an estate action.

187 We remand the case to the circuit court for further

action consistent with this opinion.

By the Court.—Jhe order of the circuit court is reversed

and the cause is renmanded to the circuit court for further

proceedi ngs consistent with this opinion.

40



No. 2011AP1176 & 2011AP1177. akz

188 ANNETTE KI NGSLAND Z| EGLER, J. (di ssenting). | wite
separately because | adopt neither the nmjority opinion nor
Justice Gableman's dissenting opinion, and | urge the
| egislature to consider taking action. In Wsconsin, statutes

not common |aw, govern marriage, divorce, and annulnent.
Because the issues raised in this case are not clearly addressed
in the statutes, the legislature should consider the policy
reasons that mlitate in favor of and against the positions
taken by the nmajority opinion and by Justice Gableman's dissent.
In sum | dissent because while case |law may support a court's
ability to void, as a matter of law, a marriage that is invalid
ab initio, neither case |law nor statutes support a court taking
such action under the facts of this case.

189 The nmmjority opinion concludes that the circuit court
al ways has the ability to declare a marriage void after the
death of one of the parties to the marriage. See mmjority op.
1983- 84. | part ways with the nmmjority's sweeping opinion,
under which any interested person may bring a declaratory action
to void another person's nmarriage. The majority's policy reason
is as follows: "W do not see how the 'best interests of
marriage' are protected where legitinmate questions about a

spouse's capacity to contract marriage are precluded from

consideration after the spouse dies." See nmpjority op., 978
(quoting Ws. Stat. 8§ 765.001(2)). The nmgjority opinion
however, is not cabined, as was previous case law, to an

uncontroverted paper review of a nmarriage that was void ab
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initio. See infra, 993. The majority does not seem concerned

with any limtations on such an action, nor does it |anment that
a decedent would never be able to defend his or her decision to
marry. Not ably, even an individual who has been declared
legally inconpetent and in need of a guardian may retain the
capacity to narry. See Ws. Stat. 88 54.25(2)(c)l.a., 51.59(1)
(2009-10).1 Wiile the najority does opine that a marriage is
presuned valid, it does not set forth the burden of proof that
the challenger nust neet, nor does it sufficiently address the
practical evidentiary concerns raised by the circuit court. See
majority op., 1181-82; infra, 95.

90 On the other hand, | part ways with Justice Gableman's

sweepi ng dissent, which concludes that a court can never void a

marriage, even a nmarriage that is undisputedly void ab initio
See Gabl eman dissent, 198. Justice Gableman concludes that the
| egislature has nade a public policy determnation by not
providing for a court to posthumously void a marriage. Id.,
1123. Under Justice Gableman's approach, | find it troubling
that a court would be powerless to posthunously void an
undi sputedly invalid marriage and that those who are rightfully
entitled to receive the decedent's estate would be left with no
recourse, even if the marriage was undi sputedly void ab initio.
191 Different, yet reasonable, considerations support the
conclusions reached by either the mpjority opinion or Justice

Gabl eman' s di ssent. As a matter of policy, the legislature

L All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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coul d reasonably conclude that a court is endowed with the power
to posthunously void a nmarriage al ways, sonetinmes, or never.

192 1 dissent because no statute clearly provides a
circuit court with the authority to posthunously void a marriage
in a probate matter under the circunstances of this case. In
W sconsin, marriage, divorce, and annulnment are governed by

statute. See Ws. St at . ch. 765; Watts v. Watt s, 137

Ws. 2d 506, 519 n.11, 405 N.W2d 303 (1987) (noting that there
is no common |law marriage in Wsconsin);, see Gableman dissent,
110 (criticizing the majority opinion for relying on a common
law action to void a marriage when narriage, divorce, and
annul nent are all governed by statute). No statute under Ws.
Stat. chs. 765 (marriage), 767 (actions affecting the famly),
or 851-82 (probate), specifically provides the circuit court
with the power to void a nmarriage posthunously. The statutes
are clear, however, that a court may not annul a nmarriage after
the death of one of the parties to the marriage. Ws. Stat.
§ 767.313(2).

193 Case law may provide the court with the power to void
a marriage after the death of one of the parties when the
marriage is undisputedly void ab initio. The majority relies
heavily on that case law and common |aw principles to conclude
that the circuit court has the power to posthunously void a

marri age. 2 However, as Justice Gableman's dissent discusses,

2 The circuit court distinguished this case from Davi dson v.
Davi dson, 35 Ws. 2d 401, 151 N WwW2d 53 (1967), and Ellis v.
Estate of Toutant, 2001 W App 181, 247 Ws. 2d 400, 633
N. W2d 692, based on the uncontested evidence that the nmarriages
wer e voi d:




No. 2011AP1176 & 2011AP1177. akz

subsequent | egi sl ative action ar guabl y under m nes t he
precedential value of those cases.® See Gableman dissent, 9111.

In addition, the facts of those cases are distinguishable from
the facts of the case at issue. For exanple, in Toutant, the

decedent Toutant had married Ellis within 30 days of Ellis's

The argunents of those parties seeking to void the
marriage in both Davidson and Toutant were based on

uncontested factual realities. In Davidson, it was
uncontested that Robert was still married to his first
wife Mldred, at the tine his marriage to Leona was
solemized on Mrch 12, 1956. In Toutant, it was
uncontested that Marjorie and John were nmarried only
30 days following his Scottish divorce. Those

uncontested factual realities served as the basis of
the argunent that each of the respective marriages was
contrary to Wsconsin law. . . . The proponents of
invalidating [Nancy's] marriage need to prove that, in
fact, the decedent was inconpetent at the tinme of her
marriage to M. MlLeod. That is not a given. That is
not undi sput ed.

3 The precedential value of those cases is questionable
because the legislature changed a key provision of Ws. Stat.
8§ 767.313 since those cases were decided. See mmjority op.,
1970-73. At the tinme Toutant was decided, then-Ws. Stat.
8§ 767.03 (1999-2000) read "No marriage may be annulled or held
voi d except pursuant to judicial proceedings. No marriage may
be annulled after the death of either party to the narriage.”
(Enphasi s added.) In 2005, the legislature anended that
| anguage to renove the reference to a judicial proceeding to
"void" a marriage. 2005 Ws. Act 443, § 145. A legislative
note to that Wsconsin Act states: "Reference to voiding a
marriage is not included in the restated |anguage because [Ws.
Stat.] ch. 767 does not include actions to void a narriage."
That note can be read in two ways. First, the note can be read
to state that the legislature was responding to Toutant and
removing the court's ability to "void" a mnmarriage, |eaving
annul ment and divorce as the only proceedings to termnate a
marri age. Second, the |egislature could have been renoving the
reference to voiding a marriage wthin ch. 767 (actions
affecting the famly), because that action properly belongs in
ch. 765 (marriage) or is a product of common | aw.

4
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di vorce from a prior spouse. Ellis v. Estate of Toutant, 2001

W App 181, 16, 247 Ws. 2d 400, 633 N W2d 692. In W sconsin,
a person is prohibited from marrying again within six nonths of
a divorce. Ws. Stat. 8§ 765.03(2). Simlarly, in WIllians and
Davi dson, the marriages were chall enged because, in both cases,
one of the parties to the nmarriage was alleged to have been
married at the tine the <challenged nmarriage took place.

Wllians v. WIllianms, 63 Ws. 58, 23 NW 110 (1885); Davidson

v. Davidson, 35 Ws. 2d 401, 151 N.W2d 53 (1967). The statutes

clearly prohibit a person from being marriage to two people at
the same tine. See Ws. Stat. § 765.03; Davidson, 35 Ws. 2d at

407; majority op., T44. Simlarly, in King v. Canon, 221

Ws. 322, 266 N W 918 (1936), the validity of a decedent's
marri age was chall enged because the decedent was an epileptic.
However, at that tine, a statute prohibited an epileptic from
marrying. 1d. at 325; majority op., Y55. Thus, in these cases,
a court could <conclusively determne that the challenged
marri age was voi d based upon the docunentation al one.

194 Significantly, to the extent that these cases support
the circuit court's ability to void a nmarriage after death, in
each case, unlike the case at issue, the contested narriage was

undi sputedly void ab initio. Ci. State v. Hess, 2010 W 82,

M1971-73, 327 Ws. 2d 524, 785 N. W2d 568 (Ziegler, J.,
concurring) (discussing a warrant that was void ab initio, as
the circuit court |acked the authority to issue the chall enged
warrant) . In other words, as a nmatter of law, the contested

marri age was undi sputedly invalid from inception. See Lyannes
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v. Lyannes, 171 Ws. 381, 177 N.W 683 (1920) (discussing void

and voidable nmarriages); nmgjority op., 1952-53. In such
actions, for exanple, the party challenging the nmarriage sinply
submtted docunmentary evidence to prove that the narriage was
void, and the <court <could deternmine the wvalidity of the
chal l enged marriage from the docunents al one. The evidentiary
concerns raised by the circuit court in the case at issue, see
infra, 995, are not of concern in such uncontroverted matters.
195 In this case, however, Patricia Midlaff argued that
her stepnother Nancy Laubenheiner's marriage to Joseph MlLeod
was invalid because Nancy |acked the nental capacity to enter
into the marriage. To determ ne whether Nancy was conpetent to
marry Joseph, the court would presumably need to hear evidence
such as examnations and testinmony from doctors on Nancy's
mental state at the tine she married Joseph. As the circuit

court recognized, that is a difficult task given Nancy's death:

[I1]f this Court is wong in its determnation that a
court cannot invalidate [Nancy's] marriage, this Court
wi Il need great assistance fromthe reviewng court in
determ ning what sort of evidence can be raised at
this point in tine to challenge [Nancy's] conpetency.
| ssues such as privilege, hearsay, the 'dead nman's
statute' and other relevancy concerns all cone in to
gquestion where the potential 'ward" is deceased.
Additionally, great prejudice could result if a party
seeking a determnation [of] inconpetency (and |ack of
right to consent to marriage) was able to have nom (or
step-non) examned by a doctor of [his or her]
choosing prior to her death, whereas those opposed to
the inconmpetency finding have not. The equities of
that scenario are highly questionable.

| would affirm the circuit court's reasoning. Since the case

law is questionable, and the relevant statutory provisions do
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not clearly provide that a court has the power in a probate
matter to void a marriage posthunously, |egislative response to
this situation is seenm ngly appropriate.

196 Strong policy concerns and equities mlitate both in
favor of and against allowing a court to void a marriage after
death. To the extent that the legislature deens it appropriate
to endow courts wth the authority to void marriage under
certain circunstances, it should clarify the court's power to so
act . Current statutes and case law do not clearly enpower a
court with the ability to void a nmarriage after the death of one
of the parties to the nmarriage. As nmarriage, divorce, and
annul nent are all governed by statute, the |egislature should
| i kewi se consider when, if ever, a marriage may be deened void
after the death of one of the parties to the narriage.

197 For the foregoing reasons, | respectfully dissent.
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198 M CHAEL J. GABLEMAN, J. (di ssenting). There is
great confusion in this area of Wsconsin law, and there has
been for many years. The mpjority makes a valiant effort to
clarify it, exhaustively and eloquently summarizing the
statutory and jurisprudential developnents that have brought us
to the present quandary. Unfortunately, though, the court's
ultimate resolution of the question presented codifies a |egal
m sunder st andi ng that has been germnating for decades and now
bursts into full bloom Al t hough the issue we take up here is
not an easy one, it can and should be disposed of on the basis
of a sinple proposition: annulnment is the only process for
invalidating a marriage other than divorce, as per the
| egi slature's w shes, and that process cannot be undertaken
after the death of a spouse. It was the legislature's
prerogative to |imt the renedies available to ©parties
challenging marriages, and it is not our place to expand them
beyond their statutory confines. Because the majority holds
otherwi se, | respectfully dissent.

. DI SCUSSI ON

199 The mmjority cobbles together a variety of statutory

and common-|law sources in its mssion to prove the existence of

a posthunmous neans to invalidate marriage outside of annul ment.
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| take up each source in turn and denonstrate why it does not
substantiate the asserted power.?!
A. THE ANNULMENT STATUTE DOES NOT SUPPORT THE ASSERTED PONER
1100 The majority does not claimthat Ws. Stat. § 767.313

(2009-10),2 the annulnent statute, establishes the power to

nullify a marriage after death. Nevertheless, it is worth
beginning with the provision's history. For that history not
only provides no support for such a power, it actually

concl usively proves that none exists.
101 There is no need to set forth all the various and

sundry changes nmade to the statute over the decades, as the

majority ably does. For present purposes, there are only two
salient features to its evolution. First, in 1909 the
| egislature began |Ilisting grounds for annulnment, including

i nconpet ence. Majority op., 149 n.16. At the same time, it
started to "place[] limts on when an annul nent action could be
brought," id., nost significantly barring the posthunous
annul nent of a marriage between cousins. Ws. Stat. ch. 109,
§ 2351(2) (1909). In the ensuing years it continued that

process and, in 1977, inposed the nost inportant limtation with

1 agree with the mgjority's conclusion that t he
i nconpetence of a spouse renders a marriage void, not voidable.
See mmjority op., T961-64. That conmon ground does not alter
the bottom line, however, because annulnment is the exclusive
mechani sm for invalidating any marriage, void or voidable, Falk
v. Falk, 158 Ws. 2d 184, 189, 462 N.W2d 547 (C. App. 1990),
and for the reasons set forth bel ow annul ment cannot be utilized

after death

2 All references to the Wsconsin Statutes are to the 2009-
10 version unl ess otherw se indicated.

2
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respect to this dispute, pronouncing that any annulnent,
regardless of the grounds for the action, could no |onger be
obtained after the death of either of the spouses. Maj ority
op., 171 n.22.

1102 The second relevant turn of events began in 1959, when
the legislature inserted the followi ng enphasized |anguage into

the annul nent statute: "[n]o marriage shall be annulled or held

void except pursuant to judicial proceedings.” 1959 Ws. Laws,
ch. 595, § 44 (enphasis added). Nearly 50 vyears later the
| egi slature withdrew those three crucial words. 2005 Ws. Act
443.

1103 Taken together, these tw parallel devel opnent s

underscore two legislative directives: 1) |awrakers wanted to
restrict the circunmstances in which nmarriages could be

invalidated, first ruling out posthunous invalidations for sone

annul nents as one of those restrictions, and then ruling out
post hunous invalidations altogether; and 2) they wanted, at one
point, to acknowedge a route to invalidation other than
annulment and then, at a later point, to retract that
acknow edgenent . Stated differently, the right to a posthunous
annul mrent was taken away, and then the right to have a marri age
"held void" was as well. In sum the majority restores to
circuit courts an authority that the |legislature eradicated
t hrough a hundred years of statutory refinenent.

B. W SCONSI N STAT. 8 765.03(1) DOES NOT SUPPORT THE ASSERTED

PONER
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1104 Since the history of +the annulnent statute is so
unhel pful to its cause, the majority focuses far nore heavily on
anot her statute: Ws. Stat. § 765.03(1). That section provides
that "[a] marriage may not be contracted"” in cases of sufficient
i nconpet ence. In the majority's view, "[t]he action to void a
marri age comes through” 8 765.03(1). Mpajority op., 974. Thi s
cannot be so. Section 765.03 does not purport to endow courts
with the authority to do anything. It is true that the statutes
categorize a marriage with an inconpetent spouse as "null and
void," Ws. Stat. 88 765.21, 765.002(6), but nowhere, outside of
the annulnment statute, do they enpower courts to invalidate
marriages on that ground. The nere fact that a statute makes a
statement about the world does not entitle a court to do
whatever it likes with that statenent. I ndeed, the application
and enforcenent of several of the nost inportant rules in our
system of governnent are entirely outside the province of the

judiciary. See, e.g., Luther v. Borden, 48 US 1 (1849

(forbidding the courts, on political question grounds, from
consi dering cases concer ni ng t he f eder al constitution's
guarantee of a republican form of governnent). It is
particularly inprobable that Ws. Stat. 8 765.03 provides courts
with a license to enforce its requirenents however they |Iike
when there is another statute, only a few pages later in the
statute book, that is plainly designed as its enforcenent

mechani sm See State ex rel. Kalal v. Circuit Court for Dane

Cnty., 2004 W 58, 146, 271 Ws. 2d 633, 681 N w2d 110

("[S]tatutory language is interpreted . . . in relation to the

4
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| anguage of surrounding or closely-related statutes . . . .")
(citations omtted). Wsconsin Stat. 8 765.03(1) spells out

grounds to invalidate marriages through the annul nent process,

and with the limtations inmposed on that process, including the

l[imtation preventing post-nortem annul nents. Cr. Si nai

Samaritan Med. Cr., Inc. v. MCabe, 197 Ws. 2d 709, 713 n. 3,

541 N.W2d 190 (Ct. App. 1995) (observing that an action to
invalidate a nmarriage as violative of § 765.03(1) nust be filed
under the annulnent statute). Wsconsin Stat. § 765.03(1)
provi des the mgjority no succor.
C. THE DECLARATORY JUDGMVENTS ACT DOES NOT SUPPORT THE
ASSERTED POVNER

1105 Perhaps sensing that Ws. Stat. § 765.03 cannot
withstand the weight it is asked to carry, the ngjority turns
also to the Declaratory Judgnents Act, Ws. Stat. § 806.04. See
majority op., 9165-69. That statute is not up to the task
ei t her. As an initial matter, it is curious that the court
woul d pl ace such heavy enphasis on the Act in this of all cases,
given that neither the objectors nor the circuit court ever
relied upon it. The circuit court granted a petition for fornal
adm nistration of the estate, not a notion for declaratory
j udgment .

1106 Even if the Declaratory Judgnents Act had played a
role below, it should not play a role in our decision. Two of
the nost universally accepted canons of statutory construction
conpel us, respectively, to favor a nore specific statute over a

nore general one, see, e.g., Marlowe v. IDS Prop. Cas. Ins. Co.
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2013 W 29, 145, 346 Ws. 2d 450, 828 N.W2d 812, and to give
effect to every word the legislature enacted if possible. See,

e.g., State v. Koopmans, 210 Ws. 2d 670, 914, 563 N W2d 528

(1997). Both canons counsel against the majority's approach.

1107 Wsconsin Stat. 767.313 was witten specifically to
elucidate the process for obtaining a judicial determnation
regarding the wvalidity of a marriage. By contrast, the
Decl aratory Judgnents Act is exceptionally broad in reach and
used in all sorts of situations, including any nunber of
contexts that have nothing to do with nmarriage or famly |aw

what soever. See, e.g., WIlton v. Seven Falls Co., 515 U S. 277,

286-87 (1995) (discussing the breadth of declaratory judgnent
actions). To use the Declaratory Judgnments Act, a highly
general law, to broaden the scope of Ws. Stat. § 767.313, a
highly specific one, as the majority does, is to directly
contradict a well-established rule of statutory interpretation.
1108 The second canon cuts against the mgjority's holding
even nore forcefully. In Ws. St at. § 767.313(2) the
| egi sl ature unequivocally expressed its intention to prohibit
annul nents "after the death of a party to the narriage.” The
majority honors these words in the nost superficial sense
possi ble, while conpletely undermining them in every practical
respect. Under the nmmjority's decision, a party seeking to
invalidate a marriage can acconplish the exact sanme result as an
annulment if she styles her action as one for a declaratory
judgnment rather than one for annul nent. As a result, the

carefully chosen |anguage of the legislature is stripped of all
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force on the basis of a few strategically placed words in a
caption, a consequence we have heretofore been loath to

sancti on. See, e.g., State v. Petty, 201 Ws. 2d 337, 355, 548

N. W2d 817 (1996) (reiterating that the court endeavors "to give
effect to every word so as not to render any part of the statute
superfluous.”) (internal quotation marks and citation omtted).
1109 Tellingly, the nmgjority's device for invalidating
marriages exists, by its own account, only to nullify marriages
after death. It professes to preserve the common-|aw rule that
"[when the parties to a nmarriage are alive, the appropriate
remedy for voiding a marriage is annul nent” whereas "when one of
the parties died . . . a declaration that a marriage was void
was the proper renedy.” Majority op., 937 (footnote omtted).
To translate, the courts utilize the "declaration of voidness"
specifically and exclusively so as to eviscerate the
| egislature's deadline for invalidating narriages. Though it
should not be necessary, | feel conpelled to note that on non-
constitutional matters the legislature can overrule the courts,

not Vi ce-versa. See, e.g., Chal | oner . Penni ngs, 6

Ws. 2d 254, 257, 94 N W2d 654 (1959) (recognizing that the
| egislature "may by anmending a statute nullify a suprene court
decision . . . .") (citation and internal guotation marks
omtted).
D. THE COVMON LAW DCES NOT SUPPORT THE ASSERTED PONER
1110 To bolster its infirm statutory argunment, the majority
seeks refuge in the common |aw. See mmjority op., 1937-60.

There are a nunber of fatal flaws with its approach. Starting
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with the threshold question, it is not clear, even in theory,
how the common |aw can work in tandemw th the other elenments of
the majority's reasoning. After all, everything else in the
case is, by the nmgjority's own lights, statutory: nmarriage
itself is statutory, id., 930, the factors rendering marriages
void are statutory, id., 933, annulnment is statutory, id., 935,
and the Declaratory Judgnents Act is statutory. Id., 166.
Apparently we are neant to believe that in this field of Iaw,
entirely occupied by statute, the "voiding" of marriages sonehow
snuck in from the conmmon |aw, even though, as explained above

that power flies in the face of +the governing statutory
provisions. It is a leap of faith alittle too far.

111 At any rate, the supposed conmmon-law doctrine upon
which the nmpjority is premsed sinply does not exist. From
Wsconsin's earliest years as a state, its courts® have been
relentlessly inprecise on the matter of whether annulnment is the
sole avenue for questioning a marriage or sinply one option

anongst ot hers. Sonme cases took the former position. See,

e.g., Falk v. Falk, 158 Ws. 2d 184, 189, 462 N W2d 547 (C

App. 1990) ("Annulnent is the proper procedure for setting aside
both void and voidable marriages."”) (citations omtted). Ohers

t he opposite. See, e.qg., Ellis v. Estate of Toutant, 2001 W

App 181, 9715-17, 247 Ws. 2d 400, 633 N.W2d 692 (permtting

3 Unlike the majority, | do not find authorities concerning
other jurisdictions relevant to the analysis. On the contrary,
as this discussion nmakes clear, the legislative and judicial
devel opnents that resolve the appeal are highly specific and
uni que to our state.
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trial courts to invalidate marriages pursuant to the Declaratory
Judgnents Act). Still others appeared to take both positions at
once. See, e.g., Wllians v. WIlliams, 63 Ws. 58, 69, 75, 23

N.W 110 (1885) (indicating at one point that when a party
desires to invalidate a marriage "the action should be
to. . . annul™ the wunion, while indicating elsewhere that a
void marriage nay be called into question "in any proceeding in
any court between any parties . . . ."). Yet another group of
cases enployed |anguage conflating annulnent with a judicial
declaration of invalidity, making it difficult to ascertain
whet her there was even a difference between the two. See, e.g.

Lyannes v. Lyannes, 171 Ws. 381, 388, 177 N W 683 (1920)

(di scussing the power of a circuit court "to annul and declare
as void ab initio a marriage . . . .") (enphasis added).

112 The variation in language is not surprising when one
considers how closely related and commonly used these different
words are in judicial parlance. A court could not be reasonably
expected to refrain fromusing a word |ike "declare" or "void"
while discussing annulnent when such terns were perfectly

accurate in context. See, e.g., Falk, 158 Ws. 2d at 191

(remarking on a marriage that was "void as a result of the
annulnment . . . ."). Moreover, there was no decision clearly
finding an independent power to declare a marriage void outside

of annulnment wuntil quite recently, see 97116-17 infra, so the

courts can hardly be faulted for inadvertently using |anguage
that |ater gave birth to a distinction they had no good reason

to antici pate.
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113 It is also inportant to renmenber, though the majority
would have you forget, that this anbiguity was largely
linguistic, not |egal. What ever phraseol ogy courts may have
adopted, inexact though it nmay have been, their holdings were
consi stent. As a long and soundly-reasoned chain of cases
explains, a marriage can be lawfully undone only through one of

two statutory vehicles: divorce or annul ment. VWheel er v.

VWeeler, 76 Ws. 631, 633, 45 N W 531 (1890) ("[Where the

marriage is valid, the judgnent is . . . for a divorce; but
where the marriage is void, the judgnent is to annul it.").
Judges enjoy no equitable (or “"declaratory,” to wuse the

majority's nonenclature) power to act outside those well-paved

avenues. Kuehne v. Kuehne, 185 Ws. 195, 196, 201 N W 506

(1924) ("[T]he jurisdiction of a court to annul a nmarriage is
statutory, and . . . such a judgnent may be entered only for the
reasons authorized by statute.”) (citation omtted). When the
| egislature saw fit to end that avenue at death, the courts were

t henceforth duty-bound to conply. McCabe, 197 Ws. 2d at 713

n.3 ("Although 'void,'" a marriage contracted in violation of
t he statutes "governs | egal rel ations unl ess it i's
annulled . . . . This may not be done after one of the parties

to the marriage dies.") (citations omtted).

1114 In short, there is no <case |law establishing a
mechanism for voiding a nmarriage after death other than
annul ment . Quite to the contrary, the better and clearer case
law has always held that courts could wuse annulnent and

annulment alone to invalidate marriages, and that they were

10
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constrained to follow the procedures constructed by the
| egi sl ature when they did so. Viewing the cases in the I|ight
nost charitable to the majority, it has at best a smattering of
i nconsi stent |anguage here and there, sone intimting the
exi stence of an independent nechanism sonme intimating its
nonexi stence, sonme intimating both sinultaneously, and sone
collapsing annulnment into "voiding." To glean from this
di scordant hodgepodge an unanbi guous statenent of judicial power
is, toput it mldly, a stretch.

115 In fact, a close examnation of the nmmjority opinion
reveal s some evasiveness on this point. The relevant section is
given the definitive heading, "Courts Have the Power to Declare
a Marriage Void After the Death of One of the Parties to the
Marri age. " In the sanme vein, the body of the section begins

with the foll ow ng overvi ew

Wen the parties to a nmrriage are alive, the
appropriate renedy for voiding a marriage is
annul ment . However, at common |aw, when one of the
parties died, such that any inpedinent to a valid
marriage was no |onger capable of being corrected, a
declaration that a marriage was void was the proper
remedy.

Majority op., 937 (footnote omtted). Wth one arguable
exception, discussed in a nonent, the cases cited in the
foll ow ng section cannot fairly be characterized as standing for
such a proposition, and the mpjority, to its credit, does not
even attenpt to nake the case that they do. The teaching that
the majority actually, and accurately, draws from the cases is
merely that Wsconsin courts historically allowed for the
post hunous invalidation of marriage, not that such invalidations

11
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coul d be obtained through a "declaration of voidness.” See id.
148 ("[T]he WIliams court concluded that a void narriage,

what ever the nechanism or process for challenging the validity

of the marriage, may be challenged in the lifetime or after the

death of the marriage parties . . . .) (enphasis altered); id.,
154 ("[T]he Lyannes court continued to recognize the ability of

a court to invalidate a marriage after death.") (enphasis added)

(footnote omtted); id., 957 ("According to the" court in

Davi dson v. Davidson, 35 Ws. 2d 401, 151 N.W2d 53 (1967), "the

issue of whether to allow the annulnment action to continue

depended upon whet her t he marri age was voi d or
voi dable . . . .").

116 It is quite true that these and other cases recogni zed
that a party could challenge a narriage after one of the spouses
passed away, and quite beside the point. Until 1977, there was,
with one exception,? no prohibition on annulling a marriage when
one of the partners in the marriage was deceased. It therefore
hardly comes as a surprise that <courts allowed for such
annul nent s. That in no way inplies the existence of an
i ndependent type of challenge, i.e., the so-called "declaration
of voidness."

1117 The only case that holds to the contrary is Toutant,
which justifiably receives nost of the mgjority's attention.
See majority op., 9137-42, 65. In that case, handed down in

2001, the court of appeals granted, for the first tine in

“ See Ws. Stat. ch. 109, § 2351(2) (1909) (providing that
an action to annul a marriage on the grounds that the spouses
were cousins could not be brought after death).

12
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Wsconsin history, a power to circuit courts to "declare"
marriages "void" under the Declaratory Judgnments Act. But
Tout ant cannot support the majority's "common-law' rule either
for two reasons: 1) it was not a comon-|aw decision and 2) its
reasoning is obsolete. The first point is self-evidently true
because Toutant itself situated the power to "declare voidness”
in the Declaratory Judgnents Act, a statute, not in the comon
law. 247 Ws. 2d 400, f22.

1118 As for the second point, one need only take a nonent
to consider Toutant's own succinct articulation of its

reasoni ng:

Wsconsin Stat. § 767.03 states, "No nmarriage may be
annulled or held void except pursuant to judicial
pr oceedi ngs. No marriage may be annulled after the
death of either party to the narriage.” Wiile the
first sentence expressly prohibits both the annul nent
or voiding of a marriage except pursuant to court
proceedi ngs, the second sentence pointedly prohibits
only annulnment after the death of either spouse.
Thus, a marriage can be declared null and void after
the death of a spouse. Al'l argunents concerning
annul ment are therefore inmmterial.

Id., 116 (enphasis added). In other words, Toutant
explicitly relied upon the "or held void" |anguage that the
| egi sl ature subsequently excised. The majority deens the

removal of that |anguage a routine, housekeeping clarification

noting that the drafters declined to announce that they were
responding to Toutant. Majority op., f76. It nakes no
di fference whether they were or not. VWhat matters is that the
Toutant court certainly ascribed neaning to the |anguage, and
undoubtedly would not have ruled as it did in the absence of

t hose three now erased words. Consequently, the only precedent
13
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even renotely supportive of the majority's thesis is, in |ight

of the rationale underlying that precedent, outdated.
E. EVEN | F THE COVWON LAW SUPPORTED THE ASSERTED POVER, |IT

WAS ABROGATED BY THE LEGQ SLATURE
1119 Granting arguendo the existence of this nonexistent
common-|l aw doctrine, there remains the intractable problem of
the 2005 revisions. The court wites off those revisions as
insufficiently clear and unanbi guous to displace the comon | aw.
Majority op., 9177. To the contrary, | do not see how the
| egi sl ature could have been clearer or |ess anbiguous. The "or
hel d voi d* | anguage was there, and then it was gone. And it is
entirely absent from the rest of the narriage statutes,?®
i ncl udi ng, nost conspicuously, Ws. Stat. 8 767.001, which lists
"actions affecting the famly" and notably omts any nention of
"hol ding void," "declaring void,"” or the like. |[If such decisive
action cannot abrogate the common |aw, what can? Sinply and

plainly put, when the legislature renoved the phrase "or held

® Wsconsin Stat. § 766.01(7) defines "dissolution" with
reference to "a decree of dissolution, divorce, annulnment or
declaration of invalidity . . . ." (Enphasis added.) However,
it also notes that "[t]he term does not include a decree
resulting froman action avail able under ch. 767 which is not an

annulment, a divorce or a legal separation.” 8§ 766.01(7).
Because the mmjority rightly recognizes that a "declaration of
voi dness" is not available under the annulnment statute, this

definitional provision does not suggest that Wsconsin |aw
allows for any "declaration of invalidity" outside of the
annul ment statute. Likewi se, Ws. Stat. 8§ 767.803 nmakes passing
reference to "marriages declared void" but there is no evidence
that it means anything other than "annulled marriages,” which is
precisely how it has been interpreted. Rascop v. Rascop, 274
Ws. 254, 79 N W2d 828 (1956). These provisions have no
bearing on the case.

14
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void" from the statutes, whatever right an individual mght have
had to invalidate a marriage outside of annulnent was renoved
with it.

1120 Interestingly, as an exanple of clear and unanbi guous

abrogation, the majority points to the legislature's prohibition

of posthunbus annulnments on consanguinity grounds. Majority
op., 154 n.17. | could not agree nore. But if a ban on
post hunous annul ment s in one narrow, confined set of

ci rcunstances is clear and unanbiguous, why is the legislature's
1977 ban on all posthunous annul ments not as well?

F. POLI CY CONSI DERATI ONS DO NOT' SUPPORT THE ASSERTED PONER

121 The nmgjority concludes with a recitation of the policy

goal s advanced by its rule. Mjority op., 1178-80. Now, we are

assured, an inconpetent decedent's estate or an aggrieved
party” will not be "sinply out of luck” and "a court's power to
address fraud, mnmistake, and other exigencies in a disputed
marri age" will be preserved. Id., 179- 80. Valid
considerations, to be sure. As is so often the case, however,
there are equally valid considerations on the other side of the
equati on. Just as the limtation enbodied in Ws. Stat.
§ 767. 313, if we faithfully wenforced it, would unfairly
di sadvantage sone individuals, the limtless access to
declaratory judgnents nade possible by the mpjority wll
unfairly di sadvant age ot hers.

122 Consider the case of a fully conpetent wfe who

marries a fully conpetent husband. The husband's relatives want

nothing to do with himuntil he grows ill, at which point they

15
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manage to obtain a questionable nedical opinion that he was
i nconpetent when he signed the wedding certificate. Upon the
husband's death, the relatives go to court, seeking to nullify
the marriage and inherit the assets that would otherw se pass to
the wfe. Though the marriage "will be presuned valid,"”
majority op., 181, the unscrupulous relatives have the benefit
of docunentary medical evidence, and the innocent wi fe nmay have
only her own, self-interested (albeit truthful) word. |Is such a
scenario nore inequitable than the hypotheticals feared by the
majority?

1123 None of which is to say that this describes MLeod' s
situation. Nor is it to say that the worries on one side of the
| edger are nore conpelling than those on the other. It is only

to show that the policy choice here is a difficult one, wth

powerful conpeting interests at stake. In forbidding posthunous
annul nents, the legislature nade that difficult choice. It is
not for us to second-guess its judgnent. See, e.g., Progressive

N. Ins. Co. v. Romanshek, 2005 W 67, 160, 281 Ws. 2d 300, 697

N.W2d 417 ("Wien acting within constitutional limtations, the
| egislature settles and declares the public policy of a state
and not the court.”) (internal quotation marks and citation
omtted).

1124 Li ke nost nythical creatures, the power to "declare a
marriage void' is neither fish nor fow, neither statutory, nor
judge-made, nor a legitimate policy decision nmade by the
appropriate branch of governnent. It may have roaned the earth

once, but if so it has |long since gone extinct.

16



No. 2011AP1176 & 2011AP1177.njg

1. CONCLUSI ON
1125 The | egislature has not been blaneless in generating
the confusion that has led to the present state of affairs. At
the very least, it could have made plain its intention in

removing the "or held void" |anguage in 2005. Presumably it
will be aware of the court's decision, and hopefully it wll
take the opportunity to lay to rest, once and for all, the
persistent uncertainty that has plagued this inportant issue for
too | ong.

1126 When the legislature does revisit the question, it
m ght keep in mnd the worryingly extrene consequences of its
current all-or-nothing approach. Under the ngjority's m sguided
reading of the law, as noted, a marriage can apparently be
chal l enged at any tine after the death of a party, no matter the
circunstances or the evidentiary obstacles. Under the correct
reading of the law, as set forth here, equally disturbing
situations may arise. A marriage between, say, a mnor and an

adult, would remain valid after the death of the adult, even if

uncont est ed docunentati on established the voi dness. Cf. MCabe,

197 Ws. 2d at 713 n.3 ("Although 'void,'" a narriage contracted
in violation of the statutes "governs legal relations unless it
is annulled . . . . This may not be done after one of the
parties to the marriage dies.") (citations omtted). This is so
because annulnent is the only neans to invalidate a marriage
that is either void or voidable. Falk, 158 Ws. 2d at 189. The
law has not drawn any further distinctions within the void

category regarding marriages in which there is incontrovertible

17
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evidence, |like a birth certificate in the preceding exanple,
obviating the need for any further fact-finding. It may make
good sense, as a policy matter, for the legislature to allow
courts to invalidate such marriages.

1127 In the neantinme, | would hold, for the reasons stated,
that the circuit court properly declined to exercise a power it
did not possess, and would therefore affirm its decision.
Because the mmjority instead elects to give a |ongstanding

m sunder st anding the force of law, | respectfully dissent.
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