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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.  The judgment of the circuit court is thereby 

affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   Thi s i s a r evi ew of  an 

unpubl i shed opi ni on of  t he cour t  of  appeal s,  whi ch r ever sed t he 

ci r cui t  cour t ' s  j udgment  awar di ng damages i n f avor  of  Amj ad 

Tuf ai l  ( Tuf ai l ) .   The case bef or e us i nvol ves a cont r act  di sput e 
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bet ween t he l andl or d,  Tuf ai l ,  and t he t enant ,  Mi dwest  

Hospi t al i t y ,  LLC ( Mi dwest  Hospi t al i t y)  over  t he t er ms of  a 

commer ci al  l ease of  pr oper t y. 1   

¶2 Tuf ai l ,  t he pet i t i oner ,  asser t s  t hat  t he cour t  of  

appeal s er r ed when i t  det er mi ned t hat  Mi dwest  Hospi t al i t y ' s 

ear l y t er mi nat i on of  t he l ease was j ust i f i ed by Tuf ai l ' s  

mi sr epr esent at i on.   Al t hough he acknowl edges t hat  t he l ease 

unambi guousl y pr ovi des a r epr esent at i on t hat  Mi dwest  Hospi t al i t y  

may not  be pr event ed f r om usi ng t he pr oper t y f or  cer t ai n 

speci f i ed pur poses,  Tuf ai l  ar gues t hat  oper at i on of  a f ast - f ood 

r est aur ant  wi t h a dr i ve- t hr ough i s not  among t he pur poses l i s t ed 

i n t he l ease.   He f ur t her  asser t s t hat  al l  of  t he uses 

i dent i f i ed i n t he l ease ar e per mi t t ed uses of  t he pr emi ses under  

t he Ci t y of  Mi l waukee zoni ng code.    

¶3 Addi t i onal l y,  Tuf ai l  cont ends t hat  t he r epr esent at i on 

was not  f al se gi ven t hat  t he Ci t y of  Mi l waukee gr ant ed a speci al  

use per mi t  al l owi ng t he oper at i on of  a Chur ch' s Chi cken 

r est aur ant ,  i ncl udi ng t he oper at i on of  a Chur ch' s Chi cken f ast -

f ood r est aur ant  wi t h a dr i ve- t hr ough.    

¶4 We concl ude t hat  t he r epr esent at i on does not  i ncl ude 

any use of  t he pr oper t y as a Chur ch' s Chi cken f ast - f ood 

r est aur ant  wi t h a dr i ve- t hr ough.   Addi t i onal l y,  t her e i s no 

i ndi cat i on t hat  any of  t he uses i dent i f i ed i n t he l ease wer e 

pr event ed under  t he Ci t y of  Mi l waukee zoni ng code.    

                                                 
1 Tuf ai l  v.  Mi dwest  Hospi t al i t y ,  LLC,  No.  2011AP1451,  

unpubl i shed sl i p op.  ( Ct .  App.  Aug.  1,  2012) ,  r ever si ng t he 
ci r cui t  cour t ,  Wi l l i am S.  Pocan,  J. ,  pr esi di ng.  
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¶5 We f ur t her  concl ude t hat  t he r epr esent at i on was not  

f al se because t he ci r cui t  cour t  f ound t hat  Mi dwest  Hospi t al i t y  

was not  pr event ed f r om usi ng t he pr oper t y f or  t he uses speci f i ed 

i n t he l ease,  and i t s f i ndi ng i s not  c l ear l y er r oneous.   

Ther ef or e,  Tuf ai l  di d not  br each t he l ease.   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s and r emand,  and t he j udgment  of  t he 

c i r cui t  cour t  i s  t her eby af f i r med.    

I  

¶6 The cont r act  di sput e i n t hi s  case concer ns t he t er ms 

of  a commer ci al  l ease f or  a pr oper t y l ocat ed on West  Nor t h 

Avenue i n Mi l waukee,  Wi sconsi n.   Tuf ai l  had pr evi ousl y oper at ed 

a r est aur ant  cal l ed " New Yor k Chi cken"  on t he pr oper t y bef or e 

l easi ng t he pr oper t y t o Mi dwest  Hospi t al i t y . 2         

¶7 Af t er  pur chasi ng t he pr oper t y i n 2000,  Tuf ai l  

submi t t ed a r equest  t o t he Ci t y of  Mi l waukee Devel opment  Cent er  

f or  a per mi t  t o oper at e a f ast - f ood r est aur ant .   Hi s appl i cat i on 

was deni ed,  but  Tuf ai l  appeal ed t o t he Ci t y of  Mi l waukee Boar d 

of  Zoni ng Appeal s.   On November  9,  2000,  t he Boar d of  Zoni ng 

Appeal s gr ant ed Tuf ai l ' s  r equest  f or  a per mi t  t o oper at e a f ast -

f ood r est aur ant  f or  a t en- year  per i od.   Under  t he t er ms of  t he 

per mi t ,  t he New Yor k Chi cken r est aur ant  was al l owed t o r emai n 

open unt i l  4: 00 a. m.    

¶8 Somet i me bef or e t he New Yor k Chi cken r est aur ant  ceased 

oper at i ons i n 2007 and agai n af t er  oper at i ons ceased,  Mi dwest  

                                                 
2 Tuf ai l  descr i bed t he New Yor k Chi cken r est aur ant  as " a 

chi cken pl ace"  t hat  was si mi l ar  i n nat ur e t o a Chur ch' s Chi cken 
r est aur ant  but  wi t h a di f f er ent  name.  
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Hospi t al i t y  appr oached Tuf ai l  and i nqui r ed about  openi ng a 

Chur ch' s Chi cken r est aur ant  on t he pr oper t y .   Pr i or  t o 

negot i at i ng t he l ease,  Mi dwest  Hospi t al i t y  v i s i t ed t he f or mer  

New Yor k Chi cken r est aur ant  and conduct ed a wal k- t hr ough of  t he 

pr oper t y.   I t  t hen pr epar ed a wr i t t en l ease and t he par t i es 

negot i at ed i t s t er ms.    

¶9 Tuf ai l  and Mi dwest  Hospi t al i t y  f or mal l y execut ed t he 

l ease i n Mar ch 2008.   I t  was t o be i n ef f ect  f or  a f i ve- year  

per i od begi nni ng on Apr i l  1,  2008 and endi ng on Mar ch 31,  2013.   

Mi dwest  Hospi t al i t y  agr eed t o pay r ent  i n t he amount  of  $35, 000 

f or  t he f i r st  year ,  whi ch was t o be pai d i n equal  i nst al l ment s 

on a mont hl y basi s.    

¶10 Par agr aph 5 of  t he l ease speci f i ed t he i nt ended 

pur poses f or  whi ch t he pr oper t y may be used:  

5.  Use of  Pr emi ses.   Tenant  may use and occupy t he 
Pr emi ses f or  any l awf ul  pur poses,  i ncl udi ng,  but  not  
l i mi t ed t o,  t he r et ai l  sal es,  consumpt i on,  and 
del i ver y of  f ood and bever ages whi ch shal l  i ncl ude,  
but  not  be l i mi t ed t o,  Chi cken pr oduct s,  Fi sh 
pr oduct s,  br ead pr oduct s,  sal ads,  sandwi ches,  desser t  
i t ems,  pr omot i onal  i t ems,  and any ot her  i t ems sol d by 
any Chur ch' s Chi cken st or e.  

Tuf ai l  al so made r epr esent at i ons i n Par agr aph 33 of  t he l ease,  

whi ch pr ovi de as f ol l ows,  i n r el evant  par t :  

Landl or d r epr esent s and war r ant s t o Tenant  t hat :  

.  .  .  .  

( g)  no exi st i ng r est r i ct i ons,  bui l di ng and zoni ng 
or di nances,  or  ot her  l aws or  r equi r ement s of  any 
gover nment al  aut hor i t y pr event  t he use of  t he Pr emi ses 
f or  t he pur poses set  f or t h i n Par agr aph 5 .  .  .  .  
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Landl or d her eby acknowl edges t hat  Tenant  i s r el y i ng 
upon al l  of  t he f or egoi ng r epr esent at i ons and 
war r ant i es i n execut i ng t hi s Lease and t hat  mat t er s so 
r epr esent ed and war r ant ed ar e mat er i al  ones,  and 
Landl or d accor di ngl y agr ees t hat  any mi sr epr esent at i on 
or  br each of  such war r ant y wi l l  be r eason f or  Tenant  
t o t er mi nat e t hi s Lease.  

Fur t her mor e,  t he l ease cont ai ned an i nt egr at i on c l ause pr ovi di ng 

t hat  t he wr i t t en l ease set  f or t h al l  under st andi ngs bet ween 

Tuf ai l  and Mi dwest  Hospi t al i t y :  

Thi s Lease,  t he exhi bi t s,  r i der  and addendum,  i f  any,  
at t ached her et o and f or mi ng a par t  her eof  set  f or t h 
al l  t he covenant s,  pr omi ses,  agr eement s,  condi t i ons,  
t er ms,  pr ovi s i ons and under st andi ngs by and bet ween 
t he Landl or d and Tenant  concer ni ng t he Pr emi ses.   
Ther e ar e no ot her  such mat t er s,  whet her  or al  or  
wr i t t en,  bet ween Landl or d and Tenant  ot her  t han ar e 
set  f or t h her ei n.   No change,  modi f i cat i on,  
al t er at i on,  amendment ,  addi t i on or  del et i on t o t hi s 
Lease shal l  be bi ndi ng upon Landl or d or  Tenant  unl ess 
i t  i s  i n wr i t i ng and execut ed by t he per son t o be so 
char ged wi t h t he same.   Landl or d and Tenant  have 
negot i at ed t he t er ms of  t hi s Lease;  t her ef or e,  t hi s 
Lease shal l  not  be i nt er pr et ed or  const r ued agai nst  or  
i n f avor  of  any par t y.    

 ¶11 Af t er  t he l ease was execut ed,  Mi dwest  Hospi t al i t y  

ent er ed t he pr oper t y and began r enovat i on.   I t  compl et ed some 

i ni t i al  pr epar at i on wor k,  but  di d not  ul t i mat el y compl et e t he 

r enovat i ons.    

¶12 The r enovat i on wor k ended i n May 2008 when Mi dwest  

Hospi t al i t y  was i nf or med t hat  i t  needed t o obt ai n a speci al  use 

per mi t  i n or der  t o oper at e a f ast - f ood r est aur ant  wi t h a dr i ve-

t hr ough at  t he pr oper t y.   A speci al  use per mi t  i s  a par t i cul ar  

t ype of  per mi t  r equi r ed by t he Ci t y of  Mi l waukee i n or der  t o use 

a pr oper t y f or  cer t ai n pur poses under  t he zoni ng code.   Al t hough 
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a s i t - down r est aur ant 3 i s  c l assi f i ed as a " Per mi t t ed Use, "  a 

f ast - f ood r est aur ant 4 i s  c l assi f i ed as a " Li mi t ed Use"  r equi r i ng 

a speci al  use per mi t .    

¶13 Upon bei ng advi sed of  t he per mi t  r equi r ement ,  Mi dwest  

Hospi t al i t y  appl i ed f or  a speci al  use per mi t  t o oper at e a 

Chur ch' s Chi cken f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough on 

t he pr oper t y.   The appl i cat i on was met  wi t h opposi t i on by 

communi t y gr oups t hat  opposed addi ng a Chur ch' s Chi cken 

r est aur ant  t o t he nei ghbor hood. 5 

¶14 Despi t e t he opposi t i on,  t he Ci t y  of  Mi l waukee Boar d of  

Zoni ng Appeal s ul t i mat el y appr oved Mi dwest  Hospi t al i t y ' s 

appl i cat i on f or  a speci al  use per mi t  i n a wr i t t en deci s i on 

i ssued on Sept ember  22,  2008.   The speci al  use per mi t  was i ssued 

                                                 
3 A " s i t - down r est aur ant "  i s  def i ned i n t he zoni ng code as 

" a r est aur ant  wher e t he f ood or  bever ages sol d ar e consumed at  
t abl es l ocat ed on t he pr emi ses,  wher e t aki ng f ood or  bever ages 
f r om t he pr emi ses i s pur el y i nci dent al ,  wher e f ood or  bever ages 
ar e nor mal l y ser ved ut i l i z i ng nondi sposabl e cont ai ner s and 
ut ensi l s and wher e t he consumpt i on of  f ood or  bever ages i n 
vehi c l es on t he pr emi ses i n whi ch t he bui l di ng i s l ocat ed does 
not  r egul ar l y occur  .  .  .  . "    

4 A " r est aur ant ,  f ast - f ood/ car r yout "  i s  def i ned i n t he 
zoni ng code as " a r est aur ant  ot her  t han a s i t - down r est aur ant  
wher e t he manner  of  pr epar at i on,  packagi ng and ser vi ng of  f ood 
or  bever ages encour ages t hei r  consumpt i on out si de t he bui l di ng. "  

5 Mi dwest  Hospi t al i t y  i n i t s  br i ef  descr i bes t hose 
i ndi v i dual s or  gr oups opposi ng i t s appl i cat i on as " nei ghbor s,  
physi c i ans,  Wal nut  Way Conser vat i on Cor por at i on ( a l ocal  
nei ghbor hood associ at i on)  and even a Wi sconsi n St at e 
Repr esent at i ve. "    
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subj ect  t o cer t ai n condi t i ons,  whi ch ar e set  f or t h i n r el evant  

par t  as f ol l ows:  

10.  That  t hi s use,  bot h f ast - f ood/ car r y- out  and dr i ve-
t hr ough,  c l oses by 9: 00 p. m.  

11.  That  t hi s Speci al  Use i s gr ant ed f or  a per i od of  
one ( 1)  year ,  commenci ng wi t h t he dat e her eof .    

At  t r i al ,  a Mi dwest  Hospi t al i t y  r epr esent at i ve t est i f i ed t hat  

t he condi t i ons i n t he speci al  use per mi t  changed t he busi ness' s 

pr of i t abi l i t y  f or ecast  and r ender ed t he oper at i on of  a Chur ch' s 

Chi cken r est aur ant  on t he pr oper t y not  wor t h t he i nvest ment :  

Q.   And now coul d you have r un t he Chur ch' s Chi cken at  
1635 West  Nor t h wi t h r est r i ct i ons on t he eveni ng hour s 
t o 9: 00 p. m.  and a new r evi ew by [ t he Boar d of  Zoni ng 
Appeal s]  ever y year ? 

A.   No way.   I t  woul d j ust  be i mpossi bl e.   I t  woul dn' t  
even be wor t h t he i nvest ment .  .  .  .   [ The 9: 00 cl osi ng 
r est r i ct i on]  changed our  f or ecast  t hat  we had i n mi nd 
f or  t he pr of i t abi l i t y  of  t hi s busi ness .  .  .  .  

¶15 Af t er  t he speci al  use per mi t  was appr oved,  Mi dwest  

Hospi t al i t y  not i f i ed Tuf ai l  t hat  i t  woul d st op payi ng r ent .   I t  

sent  a l et t er  t o Tuf ai l  ar gui ng t hat  i t  was not  r esponsi bl e f or  

t he l ease payment s because a speci al  use per mi t  was r equi r ed t o 

oper at e a Chur ch' s Chi cken f ast - f ood r est aur ant  wi t h a dr i ve-

t hr ough.   I t  t her ef or e cont ended t hat  Tuf ai l  made a f al se 

r epr esent at i on and t hat  i t  was ent i t l ed t o t er mi nat e t he l ease 

bef or e t he f i ve- year  t er m expi r ed.    

¶16 Tuf ai l ,  i n t ur n,  commenced t he pr esent  act i on.   He 

al l eged a br each of  cont r act  c l ai m,  an ant i c i pat or y br each of  

cont r act  c l ai m,  and a c l ai m f or  br each of  t he dut y of  good f ai t h 

and f ai r  deal i ng.   Mi dwest  Hospi t al i t y  l at er  pl ed count er cl ai ms 
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al l egi ng a br each of  cont r act ,  decept i ve adver t i s i ng cont r ar y t o 

Wi s.  St at .  § 100. 18 ( 2009- 10) ,  and unj ust  enr i chment .    

¶17 The ci r cui t  cour t  pr esi ded over  a t hr ee- day bench 

t r i al ,  whi ch t ook pl ace i n Mar ch 2011.   At  t he concl usi on of  t he 

t r i al ,  t he c i r cui t  cour t  made f i ndi ngs of  f act  r el at i ng t o t he 

c l ai ms advanced i n t he pl eadi ngs.   I t  f ound t hat  t he " vast  

maj or i t y of  Chur ch' s Chi cken r est aur ant s have dr i ve- t hr ough 

oper at i ons,  but  not  al l . "   Addi t i onal l y,  " Mi dwest  Hospi t al i t y ' s  

appl i cat i on f or  a speci al  use per mi t  t o use t he subj ect  pr oper t y 

f or  a f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough was appr oved by 

t he Ci t y of  Mi l waukee, "  and i t  was not  " pr event [ ed] ,  i n any way,  

[ ]  f r om openi ng a Chur ch' s Chi cken r est aur ant  at  t he subj ect  

pr oper t y wi t h a dr i ve- t hr ough and as a f ast  f ood r est aur ant . " 6   

¶18 Tur ni ng t o exami ne t he t ext  of  t he l ease,  t he c i r cui t  

cour t  det er mi ned t hat  i t  unambi guousl y f ai l ed t o set  f or t h any 

use as a f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough.   I t  

concl uded t hat  " Mi dwest  Hospi t al i t y  was abl e t o use t he subj ect  

pr oper t y f or  i t s  i nt ended use as set  f or t h i n t he l ease. "   

Fur t her mor e,  i t  det er mi ned t hat  " even i f  t he subj ect  l ease was 

i nt er pr et ed t o i ncl ude as an i nt ended use a f ast  f ood r est aur ant  

wi t h a dr i ve- t hr ough,  t hat  i nt ended use was al l owed by t he Ci t y 

of  Mi l waukee. "   Ul t i mat el y,  t her e was " no ev i dence pr esent ed 

t hat  [ Tuf ai l ' s ]  r epr esent at i ons and war r ant i es wer e not  t r ue. "    

                                                 
6 Addi t i onal  di scussi on of  t he c i r cui t  cour t ' s  f i ndi ngs of  

f act  may be f ound at  ¶¶39- 41,  i nf r a.  
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¶19 Because Tuf ai l  di d not  br each t he l ease,  t he c i r cui t  

cour t  concl uded t hat  Mi dwest  Hospi t al i t y ' s ear l y t er mi nat i on of  

t he l ease was i t sel f  a br each of  cont r act .   I t  pr oceeded t o 

ent er  a j udgment  awar di ng Tuf ai l  $90, 033. 21 i n damages.    

¶20 Mi dwest  Hospi t al i t y  appeal ed and t he cour t  of  appeal s  

r ever sed t he ci r cui t  cour t .   Tuf ai l  v.  Mi dwest  Hospi t al i t y ,  LLC,  

No.  2011AP1451,  unpubl i shed sl i p op.  ( Ct .  App.  Aug.  1,  2012) .   

I t  concl uded t hat  t he " ear l y t er mi nat i on of  t he l ease was 

j ust i f i ed by Tuf ai l ' s  mi sr epr esent at i on, "  st at i ng t hat  Tuf ai l ' s  

r epr esent at i on t hat  " no zoni ng l aws r est r i ct i ng [ Mi dwest  

Hospi t al i t y ' s]  oper at i on of  a Chur ch' s Chi cken f ast - f ood 

r est aur ant  on t he l eased pr emi ses"  was " f al se f r om t he moment  

t he par t i es s i gned t he l ease. "   I d. ,  ¶¶1,  9.    

¶21 The cour t  of  appeal s r ej ect ed Tuf ai l ' s  ar gument  t hat  

he di d not  make a f al se r epr esent at i on because t he l ease does 

not  set  f or t h a use as a f ast - f ood r est aur ant  wi t h a dr i ve-

t hr ough.   I d. ,  ¶8.   I t  concl uded t hat  by r ef er ence t o " Chur ch' s 

Chi cken, "  Par agr aph 5 of  t he l ease " al l owed t he oper at i on as a 

Chur ch' s Chi cken"  and t hat  i t  was " not  necessar y f or  t he use 

pr ovi s i on i n t he l ease t o i ncl ude addi t i onal  wor ds al l owi ng 

oper at i on of  a f ast - f ood r est aur ant .   A Chur ch' s Chi cken i s a 

f ast - f ood r est aur ant . "   I d.    

I I  

¶22 Thi s case r equi r es us t o det er mi ne whet her  Tuf ai l  

br eached t he l ease,  a wr i t t en cont r act ,  by maki ng a f al se 

r epr esent at i on.   The i nt er pr et at i on of  a cont r act  pr esent s a 
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quest i on of  l aw,  whi ch we det er mi ne i ndependent l y of  t he 

concl usi ons r ender ed by t he c i r cui t  cour t  and t he cour t  of  

appeal s.   Ehl i nger  v.  Hauser ,  2010 WI  54,  ¶47,  325 Wi s.  2d 287,  

¶47,  785 N. W. 2d 328.    

¶23 Her e,  t he c i r cui t  cour t  pr esi ded over  a t hr ee- day 

bench t r i al  and made f i ndi ngs of  f act .   We accept  t he c i r cui t  

cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   

Phel ps v.  Physi c i ans I ns.  Co.  of  Wi sconsi n,  I nc. ,  2009 WI  74,  

¶34,  319 Wi s.  2d 1,  768 N. W. 2d 615.    

I I I  

¶24 The sol e quest i on pr esent ed on r evi ew i s whet her  

Tuf ai l  br eached t he l ease by maki ng a f al se r epr esent at i on.   The 

l ease i s a wr i t t en cont r act  and our  anal ysi s i s cont r ol l ed 

ent i r el y by wel l - est abl i shed canons of  cont r act  i nt er pr et at i on.   

Accor di ngl y,  as a pr ef ace t o addr essi ng t he quest i on pr esent ed,  

i t  i s  hel pf ul  t o r evi ew t hose basi c pr i nci pl es of  cont r act  

i nt er pr et at i on r el evant  t o t he i ssue bef or e us.  

¶25 Cont r act  i nt er pr et at i on gener al l y seeks t o gi ve ef f ect  

t o t he par t i es '  i nt ent i ons.   Sei t z i nger  v.  Communi t y Heal t h 

Net wor k,  2004 WI  28,  ¶22,  270 Wi s.  2d 1,  676 N. W. 2d 426.   

However ,  " subj ect i ve i nt ent  i s not  t he be- al l  and end- al l . "   

Ker nz v.  J. L.  Fr ench Cor p. ,  2003 WI  App 140,  ¶9,  266 Wi s.  2d 

124,  667 N. W. 2d 751.   Rat her ,  " unambi guous cont r act  l anguage 

cont r ol s cont r act  i nt er pr et at i on. "   I d.  

¶26 Wher e t he t er ms of  a cont r act  ar e c l ear  and 

unambi guous,  we const r ue t he cont r act  accor di ng t o i t s l i t er al  



No.  2011AP1451 
   

 

11 
 

t er ms.   Mar yl and Ar ms Lt d.  Par t ner shi p v.  Connel l ,  2010 WI  64,  

¶23,  326 Wi s.  2d 300,  786 N. W. 2d 15 ( quot i ng Gor t on v.  Host ak,  

Henzl  & Bi chl er ,  S. C. ,  217 Wi s.  2d 493,  506,  577 N. W. 2d 617 

( 1998) ) .   " We pr esume t he par t i es '  i nt ent  i s evi denced by t he 

wor ds t hey chose,  i f  t hose wor ds ar e unambi guous. "   Ker nz,  266 

Wi s.  2d 124,  ¶9.    

¶27 I f  t he t er ms of  t he cont r act  ar e ambi guous,  ev i dence 

ext r i nsi c t o t he cont r act  i t sel f  may be used t o det er mi ne t he 

par t i es '  i nt ent .   Sei t z i nger ,  270 Wi s.  2d 1,  ¶22.   " A cont r act  

pr ovi s i on i s ambi guous i f  i t  i s  f ai r l y  suscept i bl e of  mor e t han 

one const r uct i on. "   Mgm' t  Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  

Bapt i e & Co. ,  206 Wi s.  2d 158,  177,  557 N. W. 2d 67 ( 1996) .  

¶28 Cont r act  l anguage i s const r ued accor di ng t o i t s pl ai n 

or  or di nar y meani ng,  Huml  v.  Vl azny,  2006 WI  87,  ¶52,  293 Wi s.  

2d 169,  716 N. W. 2d 807,  consi st ent  wi t h " what  a r easonabl e 

per son woul d under st and t he wor ds t o mean under  t he 

c i r cumst ances. "   Sei t z i nger ,  270 Wi s.  2d 1,  ¶22.   For  a busi ness 

cont r act ,  t hat  i s  " t he manner  t hat  i t  woul d be under st ood by 

per sons i n t he busi ness t o whi ch t he cont r act  r el at es. "  Col umbi a 

Pr opane,  L. P.  v.  Wi sconsi n Gas Co. ,  2003 WI  38,  ¶12,  261 Wi s.  2d 

70,  661 N. W. 2d 776.  

¶29 The cour t  const r ues cont r act s " as t hey ar e wr i t t en. "   

I d. ,  ¶12.   Ul t i mat el y,  " t he of f i ce of  j udi c i al  const r uct i on i s 

not  t o make cont r act s .  .  .  but  t o det er mi ne what  t he par t i es 

cont r act ed t o do. "   Mar i on v.  Or son' s Camer a Cent er s,  I nc. ,  29 

Wi s.  2d 339,  345,  138 N. W. 2d 733 ( 1966)  ( quot i ng Wi sconsi n 
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Mar i ne & Fi r e I ns.  Co.  Bank v.  Wi l k i n,  95 Wi s.  111,  115,  69 N. W.  

354 ( 1897) .  

¶30 Addi t i onal l y,  as t hi s cour t  r ecent l y st at ed,  cour t s 

may not  consi der  evi dence of  pr i or  or  cont empor aneous or al  or  

wr i t t en agr eement s bet ween t he par t i es i f  a cont r act  i s  f ul l y 

i nt egr at ed:  

A cont r act  t hat  r epr esent s t he f i nal  and compl et e 
expr essi on of  t he par t i es '  agr eement  i s consi der ed 
f ul l y " i nt egr at ed. "  I f  t he cont r act  i s  i nt egr at ed,  
absent  t he exi st ence of  f r aud,  dur ess,  or  mut ual  
mi st ake,  t he cour t  const r ui ng t he cont r act  may not  
consi der  evi dence of  any pr i or  or  cont empor aneous or al  
or  wr i t t en agr eement  bet ween t he par t i es.  

Town Bank v.  Ci t y Real  Est at e Devel opment ,  LLC,  2010 WI  134,  

¶37,  330 Wi s.  2d 340,  793 N. W. 2d 476.   I f  a cont r act  cont ai ns 

" an unambi guous mer ger  or  i nt egr at i on c l ause,  t he cour t  i s  

bar r ed f r om consi der i ng evi dence of  any pr i or  or  cont empor aneous 

under st andi ngs or  agr eement s bet ween t he par t i es,  even as t o t he 

i ssue of  i nt egr at i on. "   I d. ,  ¶39;  Pet er son v.  Cor ner st one 

Pr oper t y Devel opment ,  LLC,  2006 WI  App 132,  ¶31,  294 Wi s.  2d 

800,  720 N. W. 2d 716 ( quot i ng Zi egl er  Co.  v.  Rexnor d,  I nc. ,  139 

Wi s.  2d 593,  608- 09 n. 11,  407 N. W. 2d 873 ( 1987) )  ( cour t s may not  

consi der  ext r i nsi c evi dence t o " var y or  cont r adi ct  t he t er ms of  

a wr i t i ng"  when t he cont r act  i s  f ul l y  i nt egr at ed) .  

 ¶31 I n t hi s case,  as quot ed above,  t he l ease at  i ssue 

cont ai ns an i nt egr at i on c l ause.   I t  st at es t hat  t he ent i r e 

agr eement  bet ween t he par t i es has been r educed t o wr i t i ng.   I t  

pl ai nl y st at es wi t hout  qual i f i cat i on t hat  " al l "  of  t he 

under st andi ngs bet ween t he par t i es ar e set  f or t h i n t he l ease 
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and any at t ached exhi bi t s,  r i der s,  or  addendums.   Ther ef or e,  we 

ar e gui ded by t he t ext  of  t he l ease,  not  by any ext r i nsi c,  

unwr i t t en under st andi ngs t hat  may have exi st ed bet ween t he 

par t i es. 7  I d. ;  Pet er son,  294 Wi s.  2d 800,  ¶31 ( quot i ng Zi egl er  

Co. ,  139 Wi s.  2d at  608- 09 n. 11) .     

¶32 Havi ng r evi ewed t he r el evant  canons of  cont r act  

i nt er pr et at i on,  we t ur n now t o addr ess t he quest i on of  whet her  

Tuf ai l  br eached t he l ease by maki ng a f al se r epr esent at i on.   Our  

i nqui r y hi nges f i r st  on t he meani ng of  Tuf ai l ' s  r epr esent at i on 

as i t  i s  wr i t t en i n t he l ease,  and second,  on whet her  t he 

r epr esent at i on i s f al se under  t he f act s of  t hi s case.   The 

r epr esent at i on st at es as f ol l ows:  

Landl or d r epr esent s and war r ant s t o Tenant  t hat :  

.  .  .  .  

                                                 
7 Cont r ar y t o t he unambi guous i nt egr at i on c l ause,  Mi dwest  

Hospi t al i t y  ur ges us t o consi der  t he par t i es '  unwr i t t en 
" under st andi ng of  Chur ch' s Chi cken"  as a f ast - f ood r est aur ant .   
I t  cont ends t hat  " Chur ch' s Chi cken was under st ood t o be a f ast -
f ood r est aur ant  by al l  par t i es, "  and t hat  under st andi ng i s 
" i nher ent  i n i nt er pr et i ng [ t he l ease' s r ef er ences t o]  ' Chur ch' s  
Chi cken'  .  .  .  r egar dl ess of  t he absence of  ' f ast - f ood'  i n t he 
Use of  Pr emi ses pr ovi s i on. "   I n ef f ect ,  i t  cont ends t hat  " t her e 
i s no such t hi ng"  as a s i t - down Chur ch' s Chi cken r est aur ant .  

Her e,  however ,  t he par t i es have expr essl y st at ed t hat  
" [ t ] hi s Lease .  .  .  set [ s]  f or t h al l  t he .  .  .  under st andi ngs by 
and bet ween t he Landl or d and Tenant  concer ni ng t he Pr emi ses. "   
I n l i ght  of  t he par t i es '  unambi guous st at ement  t hat  no 
addi t i onal  under st andi ngs exi st ed bet ween t hem concer ni ng t he 
l ease,  we decl i ne t o consi der  Mi dwest  Hospi t al i t y ' s 
" under st andi ng of  Chur ch' s Chi cken"  as a par t i cul ar  t ype of  
f ast - f ood r est aur ant  when such an under st andi ng i s not  pr esent ed 
i n t he t ext  of  t he l ease.  
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( g)  no exi st i ng r est r i ct i ons,  bui l di ng and zoni ng 
or di nances,  or  ot her  l aws or  r equi r ement s of  any 
gover nment al  aut hor i t y pr event  t he use of  t he Pr emi ses 
f or  t he pur poses set  f or t h i n Par agr aph 5 .  .  .  .  

Par agr aph 5 of  t he l ease,  i n t ur n,  pr ovi des t hat :  

5.   Use of  Pr emi ses.   Tenant  may use and occupy t he 
Pr emi ses f or  any l awf ul  pur pose,  i ncl udi ng,  but  not  
l i mi t ed t o,  t he r et ai l  sal es,  consumpt i on,  and 
del i ver y of  f ood and bever ages whi ch shal l  i ncl ude,  
but  not  be l i mi t ed t o,  Chi cken pr oduct s,  Fi sh 
pr oduct s,  br ead pr oduct s,  sal ads,  sandwi ches,  desser t  
i t ems,  pr omot i onal  i t ems,  and any ot her  i t ems sol d by 
any Chur ch' s Chi cken st or e.  

¶33 Tuf ai l  acknowl edges t hat  t he l ease unambi guousl y 

pr ovi des t hat  Mi dwest  Hospi t al i t y  may not  be pr event ed f r om 

usi ng t he pr oper t y f or  cer t ai n speci f i ed pur poses.   He advances,  

however ,  t hat  a f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough i s not  

among t he " pur poses set  f or t h i n Par agr aph 5. "   Fur t her mor e,  he 

asser t s t hat  al l  of  t he uses i dent i f i ed i n Par agr aph 5 ar e 

per mi t t ed uses of  t he pr emi ses under  t he Ci t y of  Mi l waukee 

zoni ng code.   Gi ven t hat  t he Ci t y of  Mi l waukee gr ant ed a speci al  

use per mi t  al l owi ng t he oper at i on of  a Chur ch' s Chi cken 

r est aur ant ,  i ncl udi ng t he oper at i on of  a Chur ch' s Chi cken f ast -

f ood r est aur ant  wi t h a dr i ve- t hr ough,  he cont ends t hat  t he 

r epr esent at i on was not  f al se.    

¶34 Mi dwest  Hospi t al i t y  l i kewi se acknowl edges t he 

unambi guous t ext  of  t he l ease,  but  f ur t her  ar gues t hat  t he l ease 
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i ncor por at es t he f act  t hat  " Chur ch' s Chi cken was under st ood t o 

be a f ast - f ood r est aur ant  by al l  par t i es. " 8   

¶35 We const r ue t he cont r act  as i t  i s  c l ear l y wr i t t en.   

Mi dwest  Hospi t al i t y  may not  be pr event ed f r om usi ng t he pr oper t y 

f or  t he pur poses speci f i cal l y i dent i f i ed i n Par agr aph 5.   

Par agr aph 5 t hen i dent i f i es t he var i ous pr oduct s whi ch may be 

consumed,  sol d,  di st r i but ed,  or  ot her wi se used on t he pr oper t y.     

¶36 Among t he pr oduct s i dent i f i ed i n Par agr aph 5 i s 

count ed " any ot her  i t ems sol d by any Chur ch' s Chi cken st or e. "   

Mi dwest  Hospi t al i t y  ar gues,  and t he cour t  of  appeal s concl uded,  

t hat  t he r ef er ence t o a " Chur ch' s Chi cken"  i n Par agr aph 5 

r equi r es t hat  a Chur ch' s Chi cken f ast - f ood r est aur ant  wi t h a 

dr i ve- t hr ough may be oper at ed on t he pr oper t y.   We r ej ect  t hat  

ar gument .    

                                                 
8 Tuf ai l  st at es i n hi s br i ef  t hat  " [ t ] he l ease i s 

unambi guous, "  whi l e Mi dwest  Hospi t al i t y  ar gues t hat  Tuf ai l  
" unambi guousl y war r ant i ed t hat  t her e wer e no zoni ng r est r i ct i ons 
pr event i ng .  .  .  t he cont empl at ed use of  t he Pr oper t y. "   Thei r  
r espect i ve " unambi guous"  const r uct i ons of  t he l ease di ver ge 
gr eat l y i n scope.    

That  t he par t i es have const r ued t he r epr esent at i on 
di f f er ent l y does not  al one r ender  i t  ambi guous.   Ambi gui t y i s 
f ound wher e a cont r act  " i s f ai r l y  suscept i bl e of  mor e t han one 
const r uct i on, "  not  necessar i l y  wher e di f f er ent  const r uct i ons ar e 
ar gued.   Mgm' t  Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e & 
Co. ,  206 Wi s.  2d 158,  177,  557 N. W. 2d 67 ( 1996) .   We must  
i nt er pr et  t he l ease " as i t  st ands,  even t hough t he par t i es may 
have pl aced a di f f er ent  const r uct i on on i t . "   Cer nohor sky v.  
Nor t her n Li qui d Gas Co. ,  268 Wi s.  586,  593,  68 N. W. 2d 429 
( 1955) ;  see al so Br ew Ci t y Redevel opment  Gr oup,  LLC v.  The 
Fer chi l l  Gr oup,  2006 WI  App 39,  ¶3,  289 Wi s.  2d 795,  714 N. W. 2d 
582.      
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¶37 A mer e r ef er ence t o pr oduct s  used by a " Chur ch' s 

Chi cken st or e"  does not  r epr esent  t hat  Mi dwest  Hospi t al i t y  may 

oper at e a Chur ch' s Chi cken f ast - f ood r est aur ant  wi t h a dr i ve-

t hr ough.   The l ease pl ai nl y pr ovi des t hat  Mi dwest  Hospi t al i t y  

may not  be pr event ed f r om usi ng t he pr oper t y  f or  cer t ai n,  

speci f i ed pur poses.   Not abl y absent  f r om t hat  l i s t  i s  any 

r equi r ement  t hat  t he pr oper t y may be used as a f ast - f ood 

r est aur ant  wi t h a dr i ve- t hr ough. 9   

¶38 Accor di ngl y,  we concl ude t hat  Tuf ai l ' s  r epr esent at i on 

r equi r es s i mpl y t hat  Mi dwest  Hospi t al i t y  may not  be pr event ed 

f r om usi ng t he pr oper t y f or  t he pur poses speci f i cal l y i dent i f i ed 

i n Par agr aph 5.   Havi ng ascer t ai ned t he pl ai n meani ng of  t he 

r epr esent at i on,  al l  t hat  r emai ns i s t o det er mi ne whet her  t he 

r epr esent at i on i s f al se under  t hese f act s.    

                                                 
9 Li kewi se,  t he l ease does not  set  f or t h any r equi r ement s 

r egar di ng t he condi t i ons speci f i ed i n t he speci al  use per mi t  
r el at i ng t o t he hour s of  oper at i on or  t he t i me per i od i n whi ch 
any per mi t  must  be r enewed.   Despi t e t he l ack of  r ef er ence t o a 
f ast - f ood r est aur ant  or  t o t he condi t i ons set  f or t h i n t he 
speci al  use per mi t ,  t he di ssent  i nt er pr et s t he l ease t o mean 
t hat  Tuf ai l  " war r ant [ i ed]  t hat  t her e wer e no zoni ng r equi r ement s 
wi t h whi ch Mi dwest  had t o compl y i n or der  t o sel l  Chur ch' s 
Chi cken pr oduct s i n a f ast - f ood r est aur ant . "   Di ssent ,  ¶78;  see 
al so di ssent ,  ¶¶94,  101.    

I n r el y i ng on wor ds t hat  cannot  be f ound i n t he l ease,  t he 
di ssent  appear s t o r ewr i t e i t .   The r epr esent at i on i n t he l ease 
si mpl y st at es t hat  no exi st i ng r est r i ct i ons,  bui l di ng and zoni ng 
or di nances,  or  ot her  l aws or  r equi r ement s pr event  Mi dwest  
Hospi t al i t y  f r om usi ng t he pr oper t y f or  t he pur poses i dent i f i ed 
i n Par agr aph 5.   I t  f ocuses on whet her  Mi dwest  Hospi t al i t y  i s 
pr event ed f r om usi ng t he pr oper t y f or  cer t ai n pur poses,  not  on 
whet her  Mi dwest  Hospi t al i t y  had t o compl y wi t h var i ous 
gover nment al  r egul at i ons.   
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¶39 I n t hi s case,  t he c i r cui t  cour t  made ext ensi ve 

f i ndi ngs of  f act  at  t he concl usi on of  a t hr ee- day bench t r i al .   

I t  f ound t hat  " [ t ] he vast  maj or i t y of  Chur ch' s Chi cken 

r est aur ant s have dr i ve- t hr ough oper at i ons,  but  not  al l . "   Ther e 

was " no evi dence"  showi ng t hat  Tuf ai l  knew about  t he many ot her  

Chur ch' s Chi cken r est aur ant s,  whet her  or  not  t hey had dr i ve-

t hr ough oper at i ons,  or  about  Chur ch' s Chi cken f r anchi se 

r equi r ement s such as c l osi ng t i mes.    

¶40 The ci r cui t  cour t  al so f ound t hat  t he par t i es " ent er ed 

i nt o a wr i t t en l ease i n Mar ch of  2008, "  whi ch was,  by i t s own 

t er ms,  t o l ast  f or  a f i ve- year  per i od.   Af t er  t he l ease was 

si gned and Mi dwest  Hospi t al i t y  t ook occupancy,  i t  di scover ed 

t hat  a speci al  use per mi t  was r equi r ed f r om t he Ci t y of  

Mi l waukee " so t hat  i t  coul d have a dr i ve- t hr ough as par t  of  t he 

r est aur ant . "    

¶41 Fur t her mor e,  t he c i r cui t  cour t  f ound t hat  " Mi dwest  

Hospi t al i t y ' s appl i cat i on f or  a speci al  use per mi t  t o use t he 

subj ect  pr oper t y f or  a f ast  f ood r est aur ant  wi t h a dr i ve- t hr ough 

was appr oved by t he Ci t y of  Mi l waukee. "   Al t hough i t  obser ved 

t hat  t he appr oval  " was not  exact l y as Mi dwest  Hospi t al i t y  may 

have want ed"  due t o t he condi t i ons i n t he speci al  use per mi t ,  i t  

f ound t hat  Mi dwest  Hospi t al i t y  was not  pr event ed,  " i n any way,  

[ ]  f r om openi ng a Chur ch' s Chi cken r est aur ant  at  t he subj ect  

pr oper t y. "   The speci al  use per mi t  al l owed oper at i on " wi t h a 

dr i ve- t hr ough and as a f ast  f ood r est aur ant " :  

But  t he speci al  use per mi t  as appr oved by t he Ci t y of  
Mi l waukee di d not  pr event ,  i n any way,  Mi dwest  
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Hospi t al i t y  f r om openi ng a Chur ch' s Chi cken r est aur ant  
at  t he subj ect  pr oper t y wi t h a dr i ve- t hr ough and as a 
f ast  f ood r est aur ant .   Ther ef or e,  t he Cour t  f i nds t hat  
even i f  t he subj ect  l ease was i nt er pr et ed t o i ncl ude 
as an i nt ended use a f ast  f ood r est aur ant  wi t h a 
dr i ve- t hr ough,  t hat  i nt ended use was al l owed by t he 
Ci t y of  Mi l waukee.   The r epr esent at i ons and war r ant i es 
of  Mr .  Tuf ai l  cont ai ned i n t he l ease i t sel f  ar e f or  
t he i nt ended use as speci f i cal l y set  f or t h i n t he 
l ease i n par agr aph f i ve,  and t her e was no evi dence 
pr esent ed t hat  t hose r epr esent at i ons and war r ant i es 
wer e not  t r ue.    

Accor di ngl y,  t he c i r cui t  cour t  det er mi ned t hat  " t he c l ai m t hat  

Mr .  Tuf ai l  made mi sr epr esent at i ons was not  est abl i shed. "    

¶42 No one ar gues t hat  t he f i ndi ngs of  t he c i r cui t  cour t ,  

t o t he ext ent  t hat  t hey set  f or t h t he di sposi t i ve f act s of  t hi s 

case,  ar e c l ear l y er r oneous.   Phel ps,  319 Wi s.  2d 1,  ¶34.   We 

l i kewi se see no i ndi cat i on t hat  i t s f i ndi ngs ar e c l ear l y  

er r oneous.   Ther ef or e,  we ar e bound t o accept  t hose f i ndi ngs,  

i ncl udi ng t he ci r cui t  cour t ' s  f i ndi ng t hat  Mi dwest  Hospi t al i t y  

was not  i n f act  pr event ed f r om openi ng a Chur ch' s Chi cken 

r est aur ant  at  t he subj ect  pr oper t y.  

¶43 Gi ven t he l ack of  any r ef er ence i n t he l ease t o a 

f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough,  t her e i s no 

i ndi cat i on i n t he f act s t hat  t he uses of  t he pr oper t y,  as t hey 

ar e st at ed i n Par agr aph 5 of  t he l ease,  wer e pr event ed.   Ther e 

i s no i ndi cat i on t hat  any of  t he uses speci f i ed i n Par agr aph 5 

cannot  be per f or med at  a s i t - down r est aur ant ,  whi ch i s a 

per mi t t ed use under  t he Ci t y of  Mi l waukee zoni ng code.   Rat her ,  

t he f act  t hat  Mi dwest  Hospi t al i t y  was gr ant ed a speci al  use 

per mi t  speci f i cal l y al l owi ng use of  t he pr oper t y as a Chur ch' s 

Chi cken r est aur ant  soundl y r ef ut es t he pr emi se t hat  Mi dwest  
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Hospi t al i t y  was pr event ed f r om usi ng t he pr oper t y f or  any of  t he 

pur poses st at ed i n Par agr aph 5.    

¶44 We f ur t her  obser ve t hat  even i f  we accept ed Mi dwest  

Hospi t al i t y ' s ar gument  t hat  t her e i s an " undi sput ed 

under st andi ng of  Chur ch' s Chi cken"  as a f ast - f ood r est aur ant  

wi t h a dr i ve- t hr ough and t hat  t he r epr esent at i on i ncor por at es 

t hat  " undi sput ed under st andi ng, "  t he r epr esent at i on i s st i l l  not  

f al se under  t hese f act s.   The ci r cui t  cour t  expr essl y f ound t hat  

when t he speci al  use per mi t  was gr ant ed by t he Ci t y of  

Mi l waukee,  Mi dwest  Hospi t al i t y  was al l owed t o oper at e a Chur ch' s  

Chi cken f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough.    

¶45 The f act s of  t hi s case i ndi cat e t hat  al t hough Mi dwest  

Hospi t al i t y  was not  pr event ed f r om usi ng t he pr oper t y f or  t he 

pur poses i dent i f i ed i n Par agr aph 5 of  t he l ease,  t hose pur poses 

al one di d not  necessar i l y  ensur e t hat  t he pr oposed Chur ch' s 

Chi cken r est aur ant  was wor t h Mi dwest  Hospi t al i t y ' s i nvest ment .   

However ,  as t he c i r cui t  cour t  obser ved,  " [ t ] her e was not hi ng t o 

pr event  Mi dwest  Hospi t al i t y  f r om put t i ng cont i ngenci es i n t he 

l ease about  hour s of  oper at i on,  a dr i ve- t hr ough or  anyt hi ng el se 

deemed necessar y.   I t  di d not . "   We i nt er pr et  onl y t he cont r act  

t o whi ch t he par t i es agr eed.   Mar i on,  29 Wi s.  2d at  345.   

¶46 Ul t i mat el y,  t he r esul t  of  t hi s case i s compel l ed by 

basi c pr i nci pl es of  cont r act  i nt er pr et at i on and by t he c i r cui t  

cour t ' s  f i ndi ngs of  f act  f ol l owi ng a t hr ee- day bench t r i al .   

Tuf ai l  expl i c i t l y  r epr esent ed i n par agr aph 33 of  t he l ease t hat  
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Mi dwest  Hospi t al i t y  woul d not  be pr event ed f r om usi ng t he 

pr oper t y f or  t he l i s t ed pur poses.  

¶47 The ci r cui t  cour t  f ound t hat  t her e was no evi dence t o 

suppor t  t he ar gument  t hat  t he r epr esent at i ons wer e unt r ue.   

Addi t i onal l y,  i t  f ound t hat  Mi dwest  Hospi t al i t y  was not  

pr event ed " i n any way"  f r om openi ng a Chur ch' s Chi cken 

r est aur ant  at  t he l eased pr oper t y.    

• " The r epr esent at i ons and war r ant i es of  Mr .  Tuf ai l  

cont ai ned i n t he l ease i t sel f  ar e f or  t he i nt ended use 

as speci f i cal l y set  f or t h i n t he l ease i n par agr aph 

f i ve,  and t her e was no evi dence pr esent ed t hat  t hose 

r epr esent at i ons and war r ant i es wer e not  t r ue. "  

• " [ T] he speci al  use per mi t  as appr oved by t he Ci t y of  

Mi l waukee di d not  pr event ,  i n any way,  Mi dwest  

Hospi t al i t y  f r om openi ng a Chur ch' s Chi cken r est aur ant  

at  t he subj ect  pr oper t y wi t h a dr i ve- t hr ough and as a 

f ast  f ood r est aur ant . "  

¶48 I mpor t ant l y,  t he c i r cui t  cour t  speci f i cal l y f ound t hat  

even i f  t he l ease was i nt er pr et ed t o i ncl ude uses not  expl i c i t l y  

l i s t ed i n i t s t er ms——uses as a f ast - f ood r est aur ant  wi t h a 

dr i ve- t hr ough——t hat  t he evi dence showed t hat  such uses wer e not  

pr event ed.    

• " Ther ef or e,  t he Cour t  f i nds t hat  even i f  t he subj ect  

l ease was i nt er pr et ed t o i ncl ude as an i nt ended use a 

f ast  f ood r est aur ant  wi t h a dr i ve- t hr ough,  t hat  

i nt ended use was al l owed by t he Ci t y of  Mi l waukee. "  
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¶49 Ther e has been no showi ng t hat  t he c i r cui t  cour t ' s 

di sposi t i ve f i ndi ngs of  f act  ar e c l ear l y er r oneous.   No par t y 

has even at t empt ed t o advance such an ar gument .   Accor di ngl y,  we 

concl ude t hat  Tuf ai l  di d not  br each t he l ease by maki ng a f al se 

r epr esent at i on.         

I V 

¶50 I n sum,  we concl ude t hat  t he r epr esent at i on does not  

i ncl ude any use of  t he pr oper t y as a Chur ch' s Chi cken f ast - f ood 

r est aur ant  wi t h a dr i ve- t hr ough.   Addi t i onal l y,  t her e i s no 

i ndi cat i on t hat  any of  t he uses i dent i f i ed i n t he l ease wer e 

pr event ed under  t he Ci t y of  Mi l waukee zoni ng code.    

¶51 We f ur t her  concl ude t hat  t he r epr esent at i on was not  

f al se because t he ci r cui t  cour t  f ound t hat  Mi dwest  Hospi t al i t y  

was not  pr event ed f r om usi ng t he pr oper t y f or  t he uses speci f i ed 

i n t he l ease,  and i t s f i ndi ng i s not  c l ear l y er r oneous.   

Ther ef or e,  Tuf ai l  di d not  br each t he l ease.   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s and r emand,  and t he j udgment  of  t he 

c i r cui t  cour t  i s  t her eby af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and r emanded.   The j udgment  of  t he c i r cui t  cour t  i s  

t her eby af f i r med.    
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¶52 DAVI D T.  PROSSER,  J.    (dissenting).  Amj ad Tuf ai l  

( Tuf ai l )  and Mi dwest  Hospi t al i t y ,  LLC ( Mi dwest )  ent er ed i nt o a 

l ease i n whi ch Tuf ai l  unambi guousl y war r ant ed t hat  t her e wer e no 

l ocal  or di nances t hat  woul d pr event  Mi dwest  f r om oper at i ng a 

f ast - f ood Chur ch' s Chi cken r est aur ant  on Tuf ai l ' s  pr oper t y.   The 

maj or i t y opi ni on concl udes t hat  Tuf ai l  di d not  br each t hi s 

war r ant y because t he l ease di d not  def i ne " Chur ch' s Chi cken"  as 

a f ast - f ood r est aur ant .   However ,  t he onl y r easonabl e meani ng of  

" Chur ch' s Chi cken"  i s a f ast - f ood r est aur ant .  

¶53 Even i f  t he l ease wer e deemed ambi guous,  t he ext r i nsi c 

evi dence demonst r at es t hat  Chur ch' s Chi cken i s a f ast - f ood 

r est aur ant ,  and bot h par t i es wer e awar e of  t hat  f act  when t hey 

si gned t he l ease.   Tuf ai l ' s  war r ant y t hat  no or di nances 

pr event ed t he oper at i on of  a Chur ch' s Chi cken was f al se because 

t he Mi l waukee zoni ng code r equi r es any f r eest andi ng f ast - f ood 

r est aur ant  t o have a speci al  use per mi t .   Ther ef or e,  Tuf ai l  

br eached t he l ease.  

¶54 The maj or i t y opi ni on empl oys a st er i l e,  t echni cal  

i nt er pr et at i on of  t he l ease t hat  abandons t he basi c pr i nci pl es 

of  cont r act  i nt er pr et at i on.   When i nt er pr et i ng a cont r act ,  t he 

cour t ' s  goal  has al ways been t o ef f ect  t he i nt ent  of  t he par t i es 

as i t  i s  expr essed i n t he l anguage of  t he cont r act .   The 

i mpor t ance of  uphol di ng t hi s pr i nci pl e cannot  be over st at ed 

because peopl e i n busi ness use cont r act s t o t r y t o mi ni mi ze 

uncer t ai nt y i n r el at i on t o t hei r  r easonabl e expect at i ons.   

¶55 Par t i es gener al l y ent er  agr eement s t o advance t hei r  

economi c i nt er est s.   Ri sks,  of  cour se,  ar e i nevi t abl e.   But  i f  
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one par t y i s abl e t o f r ust r at e t he basi c pur pose of  a cont r act  

t hr ough an unr easonabl e i nt er pr et at i on of  i t s  t er ms and 

commi t ment s,  i nst abi l i t y  wi l l  f ol l ow,  and we wi l l  be l ef t  wi t h a 

syst em of  l aw t hat  r ewar ds t he mor e cunni ng par t y and di sr egar ds 

mut ual  i nt ent .   Because t he maj or i t y opi ni on suppor t s an 

i mpl ausi bl e i nt er pr et at i on of  t he l ease cont r act  i n t hi s case,  I  

must  r espect f ul l y di ssent .  

I  

¶56 I n 2000 Tuf ai l  pur chased a pr oper t y wi t h a 

f r eest andi ng bui l di ng l ocat ed at  1635 West  Nor t h Avenue ( t he 

Pr oper t y)  i n Mi l waukee.   The Pr oper t y was oper at ed as a New Yor k 

Chi cken f ast - f ood r est aur ant ,  and Tuf ai l  cont i nued t hat  

oper at i on unt i l  t he f al l  of  2007.   The Pr oper t y had f or mer l y 

been a Chur ch' s Chi cken.   I n f act ,  Tuf ai l  l at er  t est i f i ed t hat  

" i t  was an ol d desi gn Chur ch' s Chi cken whi ch [ he]  was r unni ng. "   

Tuf ai l  was not  i nexper i enced i n t he r est aur ant  busi ness;  he 

owned f our  ot her  r est aur ant s.    

¶57 When he acqui r ed t he Pr oper t y  i n 2000,  Tuf ai l  want ed 

t o cont i nue oper at i ng t he f ast - f ood r est aur ant .   Hi s r equest  was 

deni ed by a c i t y pl an exami ner .   Tuf ai l  was t ol d t hat  a f ast -

f ood r est aur ant  was a speci al  use under  t he zoni ng code and he 

woul d need t o obt ai n a speci al  use per mi t .   He event ual l y 

acqui r ed a t en- year  speci al  use per mi t  f r om t he Mi l waukee Boar d 

of  Zoni ng Appeal s ( BOZA) .   When Tuf ai l  t empor ar i l y  c l osed t he 

r est aur ant  i n or  about  Oct ober  of  2007,  he had appr oxi mat el y 

t hr ee year s l ef t  on hi s t en- year  speci al  use per mi t  bef or e i t  

woul d have t o be r enewed.    
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¶58 Mi dwest  appr oached Tuf ai l  about  openi ng a Chur ch' s 

Chi cken r est aur ant  at  t he Pr oper t y bot h bef or e and af t er  Tuf ai l  

shut  down oper at i on of  hi s New Yor k Chi cken.   Mi dwest  i s a 

cor por at e ent i t y t hat  oper at es Chur ch' s Chi cken r est aur ant s and 

i s owned by Asl am Khan ( Khan) .   Munshi  Al i ,  a Chur ch' s Chi cken 

manager  at  a di f f er ent  l ocat i on,  appr oached Tuf ai l  f our  or  f i ve 

t i mes and st at ed t hat  Khan want ed t o l ease Tuf ai l ' s  pr oper t y t o 

oper at e a Chur ch' s Chi cken.   Khan hi msel f  event ual l y v i s i t ed t he 

Pr oper t y wi t h sever al  ot her  peopl e af f i l i at ed wi t h Chur ch' s 

Chi cken.   Khan st at ed t hat  he owned many Chur ch' s Chi cken 

r est aur ant s i n t he Mi dwest  and sai d t hat  Tuf ai l ' s  pr oper t y val ue 

woul d go up i f  Chur ch' s Chi cken moved i n.    

¶59 Two or  t hr ee days af t er  Khan v i s i t ed t he Pr oper t y,  

Khan sent  an agent ,  Tar i q Mal i k ( Mal i k) ,  t o Tuf ai l  wi t h a l ease 

dr af t ed by Mi dwest .   Mal i k and Tuf ai l  went  t o Tuf ai l ' s  at t or ney,  

who made some changes t o t he l ease.   However ,  t he at t or ney di d 

not  al t er  Par agr aph 5,  whi ch cont ai ned t he pr ovi s i ons r egar di ng 

t he use of  t he pr emi ses.   At  some poi nt  bef or e he si gned t he 

l ease,  Tuf ai l  v i s i t ed a Chur ch' s  Chi cken at  anot her  l ocat i on t o 

see how Mi dwest  woul d al t er  t he Pr oper t y.    

¶60 Tuf ai l  and Mi dwest  ent er ed i nt o a f i ve- year  l ease ( t he 

Lease)  f or  t he Pr oper t y i n Mar ch 2008.   The " Use of  Pr emi ses"  

sect i on i n Par agr aph 5 of  t he Lease st at ed:  

Tenant  may use and occupy t he Pr emi ses f or  any 
l awf ul  pur pose,  i ncl udi ng,  but  not  l i mi t ed t o,  t he 
r et ai l  sal es,  consumpt i on,  and del i ver y of  f ood and 
bever ages whi ch shal l  i ncl ude,  but  not  be l i mi t ed t o,  
Chi cken pr oduct s,  Fi sh pr oduct s,  br ead pr oduct s,  
sal ads,  sandwi ches,  desser t  i t ems,  pr omot i onal  i t ems,  
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and any ot her  i t ems sol d by any Chur ch' s Chi cken 
st or e.  

¶61 The " Repr esent at i ons and War r ant i es"  sect i on of  t he 

Lease,  i n Par agr aph 33( g) ,  st at ed t hat  t he l andl or d r epr esent s  

and war r ant s t hat  " no exi st i ng r est r i ct i ons,  bui l di ng and zoni ng 

or di nances,  or  ot her  l aws or  r equi r ement s of  any gover nment al  

aut hor i t y pr event  t he use of  t he Pr emi ses f or  t he pur poses set  

f or t h i n Par agr aph 5. "    

¶62 The Lease al so st at ed at  t he end of  t he 

" Repr esent at i ons and War r ant i es"  sect i on t hat  t he 

r epr esent at i ons and war r ant i es " ar e mat er i al  ones,  and Landl or d 

accor di ngl y agr ees t hat  any mi sr epr esent at i on or  br each of  such 

war r ant y wi l l  be r eason f or  Tenant  t o t er mi nat e t hi s Lease. "    

¶63 Regar di ng i nt er pr et at i on of  t hese pr ovi s i ons,  

Par agr aph 38 of  t he Lease sai d,  " Thi s Lease shal l  be i nt er pr et ed 

t o t he br oadest  ext ent  possi bl e t o gi ve f ul l  and f ai r  meani ng t o 

t he i nt ent i ons of  t he par t i es her et o. "  ( Emphasi s added. )  

¶64 Mi dwest  ent er ed t he Pr oper t y and began r emodel i ng i t  

i n May 2008.   Accor di ng t o Mi dwest ,  t he Pr oper t y r equi r ed a 

subst ant i al  amount  of  c l eani ng and r epai r  wor k.   However ,  

Mi dwest  suspended t he r enovat i on when i t  was deni ed a bui l di ng 

per mi t .    

¶65 When Mi dwest  appl i ed f or  t hat  per mi t ,  i t  was t ol d t hat  

i t  woul d have t o appl y f or  a speci al  use per mi t  t o oper at e a 

f ast - f ood r est aur ant  i n a f r eest andi ng bui l di ng.   The exami ner  

f or  t he Ci t y,  Bar bar a Jones,  st at ed i n her  deni al  l et t er  t hat  

t he Mi l waukee zoni ng code di d not  al l ow t he Pr oper t y t o be used 

as a f ast - f ood r est aur ant .   Thus,  Mi dwest  unexpect edl y l ear ned 
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t hat  i t  was f aced wi t h t he same obst acl es wi t h zoni ng or di nances 

t hat  Tuf ai l  had f aced r oughl y ei ght  year s ear l i er .   What  Mi dwest  

di d not  know was t hat  Tuf ai l ' s  busi ness had been ci t ed f or  21 

heal t h code vi ol at i ons by t he c i t y i n 2007 and had ant agoni zed a 

l ot  of  near by r esi dent s.    

 ¶66 On May 29,  2008,  Mi dwest  appl i ed f or  a speci al  use 

per mi t  t o oper at e a f ast - f ood r est aur ant  wi t h a dr i ve- t hr ough 

wi t hi n 150 f eet  of  r esi dent i al  pr oper t y.   Four  sect i ons of  t he 

Ci t y of  Mi l waukee zoni ng code wer e i n pl ay.   Sect i on 295- 203-

9. f .  def i nes a s i t - down r est aur ant  as:  

a r est aur ant  wher e t he f ood or  bever ages sol d ar e 
consumed at  t abl es l ocat ed on t he pr emi ses,  wher e 
t aki ng f ood or  bever ages f r om t he pr emi ses i s  pur el y 
i nci dent al ,  wher e f ood or  bever ages ar e nor mal l y 
ser ved ut i l i z i ng nondi sposabl e cont ai ner s and ut ensi l s 
and wher e t he consumpt i on of  f ood or  bever ages i n 
vehi c l es on t he pr emi ses i n whi ch t he bui l di ng i s 
l ocat ed does not  r egul ar l y occur ,  or  wher e t he 
r est aur ant  i s l ocat ed wi t hi n a bui l di ng cont ai ni ng 
mor e t han one pr i nci pal  use ot her  t han anot her  
r est aur ant .   Thi s t er m does not  i ncl ude a t aver n.  

¶67 Sect i on 295- 203- 9. g.  def i nes a f ast - f ood or  car r y- out  

r est aur ant  as " a r est aur ant  ot her  t han a s i t - down r est aur ant  

wher e t he manner  of  pr epar at i on,  packagi ng and ser vi ng of  f ood 

or  bever ages encour ages t hei r  consumpt i on out si de t he bui l di ng.   

Thi s t er m does not  i ncl ude a t aver n. "   Sect i on 295- 603- 2. o.  

r equi r es t hat  a f ast - f ood r est aur ant  be i n a bui l di ng cont ai ni ng 

at  l east  one per mi t t ed use,  or  t he r est aur ant  must  get  a speci al  

use per mi t .   Fi nal l y,  Sect i on 295- 603- 2. j . 3.  st at es t hat  a 

dr i ve- t hr ough may not  be l ocat ed wi t hi n 150 f eet  of  r esi dent i al  

pr oper t y.    
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¶68 Mi dwest ' s i nt ended use of  t he Pr oper t y was 

i nconsi st ent  wi t h t he def i ni t i on of  a s i t - down r est aur ant .   The 

ci t y i mmedi at el y  r ecogni zed t hat  Chur ch' s Chi cken,  l i ke t he 

pr i or  New Yor k Chi cken,  i s a f ast - f ood r est aur ant  and i t  woul d 

l i kel y expect  t o use t he exi st i ng dr i ve- t hr ough.   Thus,  wi t hout  

a speci al  use per mi t ,  oper at i ng a Chur ch' s Chi cken on t he 

Pr oper t y woul d v i ol at e t wo separ at e zoni ng code pr ovi s i ons:  t he 

pr ohi bi t i on agai nst  oper at i ng a f r eest andi ng f ast - f ood 

r est aur ant  and t he pr ohi bi t i on agai nst  havi ng a dr i ve- t hr ough 

wi t hi n 150 f eet  of  r esi dent i al  pr oper t y.    

¶69 I n Sept ember  2008,  appr oxi mat el y s i x mont hs af t er  i t  

s i gned t he Lease,  Mi dwest  obt ai ned a speci al  use per mi t  t o 

oper at e t he r est aur ant .   However ,  t he c i t y i mposed ver y 

di f f er ent  condi t i ons on Mi dwest  f r om t he condi t i ons i t  had 

i mposed on Tuf ai l .   Tuf ai l  obt ai ned a t en- year  per mi t ;  Mi dwest  

r ecei ved a one- year  per mi t  wi t h no assur ance of  r enewal .   Tuf ai l  

was per mi t t ed t o oper at e unt i l  4: 00 a. m.   Mi dwest  coul d oper at e 

i t s Chur ch' s Chi cken unt i l  onl y 9: 00 p. m.   The ci t y ' s per mi t  

al so r equi r ed Chur ch' s Chi cken t o pi ck up al l  gar bage wi t hi n a 

one- bl ock r adi us of  t he Pr oper t y.   The pr esi dent  of  Fal con 

Hol di ngs,  whi ch oper at es Mi dwest ,  t est i f i ed t hat  i t  woul d be t oo 

expensi ve t o t ake car e of  al l  t he gar bage wi t hi n a bl ock of  t he 

Pr oper t y and t hat  a Chur ch' s Chi cken woul d be l ess pr of i t abl e i f  

i t  had t o c l ose at  9: 00 p. m.    

¶70 The BOZA chai r man st at ed t hat  Mi dwest  f aced a 

di f f i cul t  deci s i on whet her  t o i nvest  " hundr eds of  t housands of  

dol l ar s f or  a one year  appr oval  by t hi s boar d.   Ther e i s no 
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guar ant ee of  an appr oval  af t er  one year . "   The l ocal  communi t y 

appear ed t o shar e t he chai r man' s concer n,  and many ci t y 

r esi dent s opposed t he speci al  use per mi t .  

¶71 Due t o t he l ong del ay i n obt ai ni ng any speci al  use 

per mi t  and t hen t he sever e r est r i ct i ons added t o t he per mi t ,  

Mi dwest  st opped payi ng r ent .    

I I  

¶72 The pl ai n l anguage of  t he Lease unambi guousl y 

demonst r at es t hat  t he par t i es i nt ended f or  Mi dwest  t o oper at e a 

Chur ch' s Chi cken f ast - f ood r est aur ant  on t he Pr oper t y.   The 

cour t ' s  goal  i n cont r act  i nt er pr et at i on i s t o di scer n t he 

i nt ent i ons of  t he par t i es as expr essed i n t he l anguage of  t he 

cont r act .   Town Bank v.  Ci t y Real  Est at e Dev. ,  LLC,  2010 WI  134,  

¶33,  330 Wi s.  2d 340,  793 N. W. 2d 476.   The cour t  wi l l  l ook at  

t he or di nar y meani ng of  t he cont r act ual  l anguage,  and i f  i t  i s  

unambi guous,  t he cont r act ual  i nt er pr et at i on r emai ns wi t hi n t he 

f our  cor ner s of  t he cont r act .   I d.   A cont r act  i s  ambi guous when 

" i t  i s  suscept i bl e t o mor e t han one r easonabl e i nt er pr et at i on. "   

I d.    

¶73 The br oad l anguage i n t he Lease unambi guousl y suggest s 

t hat  Mi dwest  coul d have oper at ed al most  any l awf ul  busi ness on 

t he Pr oper t y.   Par agr aph 5 of  t he Lease st at es t hat  " Tenant  may 

use and occupy t he Pr emi ses f or  any l awf ul  pur pose .  .  .  . "   I t  

was not  unr easonabl e f or  Mi dwest  t o assume t hat  i t  coul d oper at e 

a f r eest andi ng f ast - f ood r est aur ant  because t hat  i s a seemi ngl y 

l awf ul  pur pose and because New Yor k Chi cken had oper at ed on t he 

pr oper t y i n t hat  manner .   Mor eover ,  t he Lease qui ckl y nar r ows 
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i t s  i nt ent  by addi ng t he wor ds " i ncl udi ng .  .  .  t he r et ai l  

sal es,  consumpt i on,  and del i ver y of  f ood and bever ages. "   Then 

t he Lease pi npoi nt s i t s obj ect i ve by nami ng " Chi cken pr oduct s,  

Fi sh pr oduct s,  br ead pr oduct s,  sal ads,  sandwi ches,  desser t  

i t ems,  pr omot i onal  i t ems,  and any ot her  i t ems sol d by any 

Chur ch' s Chi cken st or e. "  ( Emphasi s added. )  

¶74 The Lease i n t hi s case i s unambi guous because i t  uses 

" Chur ch' s Chi cken"  accor di ng t o i t s or di nar y meani ng:  a f ast -

f ood r est aur ant . 1  The Lease st at es t hat  Mi dwest  may use t he 

Pr oper t y f or  " r et ai l  sal es,  consumpt i on,  and del i ver y of  f ood 

and bever ages whi ch shal l  i ncl ude .  .  .  Chi cken 

pr oduct s .  .  .  and any ot her  i t ems sol d by any Chur ch' s Chi cken 

st or e. "    

¶75 Cour t s must  i nt er pr et  a cont r act  " i n t he manner  t hat  

i t  woul d be under st ood by per sons i n t he busi ness t o whi ch t he 

cont r act  r el at es. "   Col umbi a Pr opane,  L. P.  v.  Wi s.  Gas Co. ,  2003 

WI  38,  ¶12,  261 Wi s.  2d 70,  661 N. W. 2d 776. 2  I n t he r est aur ant  

busi ness,  " Chur ch’ s Chi cken i s a hi ghl y r ecogni zed br and name i n 

t he Qui ck Ser vi ce Rest aur ant  sect or  and i s one of  t he l ar gest  

qui ck- ser vi ce chi cken concept s i n t he [ w] or l d. "   Chur ch' s 

Chi cken Cel ebr at es I t s Sout her n Hospi t al i t y  wi t h Ki ck Of f  of  New 

                                                 
1 I nt er est i ngl y,  t he f i r st  Chur ch' s Chi cken r est aur ant  was 

cal l ed " Chur ch' s  Fr i ed Chi cken- To- Go. "   One Man,  One Chi cken 
Legacy,  Chur chs. com,  ht t p: / / www. chur chs. com/ about . ht ml  ( l ast  
v i s i t ed June 25,  2013) .   Chur ch' s Chi cken has al ways been a 
f ast - f ood r est aur ant .  

2 See al so N.  Gat e Cor p.  v.  Nat ' l  Food St or es,  30 
Wi s.  2d 317,  321,  140 N. W. 2d 744 ( 1966) ;  Al l - St ar  I ns.  Cor p.  v.  
APS I ns.  Agency,  I nc. ,  112 Wi s.  2d 329,  333,  332 N. W. 2d 828 ( Ct .  
App.  1983) ;  17A Am.  Jur .  2d Cont r act s § 337 ( 2004) .     
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Adver t i s i ng Campai gn,  ( Nov.  3,  2011) ,  

ht t p: / / www. busi nesswi r e. com/ news/ home/ 20111103005028/ en/ Chur ch%E

2%80%99s- Chi cken- Cel ebr at es- Sout her n- Hospi t al i t y- Ki ck-

Adver t i s i ng.   Because of  Chur ch' s Chi cken' s " hi ghl y r ecogni zed 

br and name, "  t he cour t  of  appeal s had no t r oubl e asser t i ng t hat ,  

" [ i ] t  i s  undi sput ed her e t hat  a Chur ch' s Chi cken i s a f ast - f ood 

r est aur ant .   I t  was not  necessar y f or  t he use pr ovi s i on i n t he 

l ease t o i ncl ude addi t i onal  wor ds al l owi ng oper at i on of  a f ast -

f ood r est aur ant .   A Chur ch' s Chi cken i s a f ast - f ood r est aur ant . "   

Tuf ai l  v.  Mi dwest  Hospi t al i t y ,  LLC,  No.  2011AP1451,  unpubl i shed 

sl i p op. ,  ¶8 ( Wi s.  Ct .  App.  Aug.  1,  2012) .  

¶76 Even t hough Tuf ai l  i s  cor r ect  t hat  not  ever yone woul d 

under st and what  a Chur ch' s Chi cken i s,  i t s  r eput at i on i n t he 

r est aur ant  i ndust r y demonst r at es t hat  t hose i n t he busi ness 

woul d know t hat  i t  i s  a f ast - f ood r est aur ant . 3  Si nce t he onl y 

r easonabl e meani ng of  " Chur ch' s Chi cken"  i s a f ast - f ood chi cken 

r est aur ant ,  a par agr aph t hat  al l ows f or  t he sal e of  " i t ems sol d 

by any Chur ch' s  Chi cken st or e"  unambi guousl y cont empl at es t he 

oper at i on of  t he Pr oper t y as a f ast - f ood r est aur ant .  

¶77 Fur t her mor e,  t he Lease expl i c i t l y  cal l s f or  br oad 

i nt er pr et at i on t o avoi d an unf ai r  r eadi ng of  t he cont r act  and t o 

" gi ve f ul l  and f ai r  meani ng t o t he i nt ent i ons of  t he par t i es. "   

I t  woul d not  be r easonabl e t o def i ne " Chur ch' s Chi cken"  i n a way 

t hat  cont r adi ct s  i t s t r ue def i ni t i on.   Mi dwest  per suasi vel y 

ar gues t hat  " Chur ch' s Chi cken"  must  r ef er  t o a f ast - f ood 

                                                 
3 At  t r i al ,  Tuf ai l ' s  own exper t  under st ood t hat  a Chur ch' s 

Chi cken i s a f ast - f ood r est aur ant  and t hat  Mi dwest  i nt ended t o 
oper at e a f r eest andi ng Chur ch' s Chi cken on t he Pr oper t y.    
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r est aur ant  because al l  Chur ch' s  Chi cken r est aur ant s ar e f ast -

f ood r est aur ant s.   Si nce t he zoni ng code di d not  per mi t  a f ast -

f ood r est aur ant  on t he Pr oper t y and Chur ch' s Chi cken i s a f ast -

f ood r est aur ant ,  Tuf ai l ' s  war r ant y t hat  no or di nances pr event ed 

t he oper at i on of  a Chur ch' s Chi cken on t he Pr oper t y was f al se. 4 

¶78 The pr obl em wi t h Tuf ai l ' s  war r ant y i s appar ent  when 

compar ed t o anot her  Lease pr ovi s i on.   Par agr aph 24( b)  says,  " I f  

al l owed by l ocal  gover nment al  aut hor i t i es,  Tenant  shal l  have t he 

r i ght  t o er ect  and mai nt ai n ext er i or  f r ee st andi ng si gn( s)  i n 

t he l ocat i on set  f or t h on Exhi bi t  ' A' .   Landl or d agr ees t o 

cooper at e f ul l y  wi t h Tenant  i n obt ai ni ng al l  r equi r ed 

gover nment al  per mi t s,  l i censes,  appr oval s and var i ances f or  

Tenant ' s s i gn( s) . "   Thi s par agr aph i s c l ear  t hat  t he t enant  

mi ght  need t o get  gover nment  per mi t s or  var i ances i n or der  t o 

er ect  t he desi r ed si gnage.   I n cont r ast ,  Par agr aph 33( g)  

pr ovi des a br oad war r ant y t hat  t her e ar e no " r equi r ement s of  any 

gover nment al  aut hor i t y"  t hat  woul d pr event  t he t enant  f r om usi ng 

t he Pr oper t y as speci f i ed i n Par agr aph 5.   Tuf ai l  was not  f or ced 

t o embr ace t he br oad war r ant y i n Par agr aph 33( g) .   He coul d have 

made a qual i f i ed commi t ment  as appear s i n Par agr aph 24( b) ,  or  he 

coul d have f or t hr i ght l y di scl osed t he zoni ng r egul at i ons and 

made t he Lease cont i ngent  upon r ecei pt  of  a sat i sf act or y speci al  

                                                 
4 The maj or i t y opi ni on obser ves t hat  t he c i r cui t  cour t  made 

a f i ndi ng of  f act  t hat  not  al l  Chur ch' s Chi cken r est aur ant s have 
a dr i ve- t hr ough.   Maj or i t y op. ,  ¶39.   However ,  t he dr i ve- t hr ough 
i ssue i s a r ed her r i ng.   Chur ch' s Chi cken i s undeni abl y a f ast -
f ood r est aur ant  chai n.   The zoni ng code pr ohi bi t ed t he oper at i on 
of  a f r eest andi ng f ast - f ood r est aur ant  r egar dl ess of  whet her  
t hat  r est aur ant  had a dr i ve- t hr ough.   Tuf ai l  war r ant ed agai nst  
t hat  obst acl e.    
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use per mi t .   However ,  because Tuf ai l  war r ant ed t hat  t her e wer e 

no zoni ng r equi r ement s wi t h whi ch Mi dwest  had t o compl y i n or der  

t o sel l  Chur ch' s Chi cken pr oduct s i n a f ast - f ood r est aur ant ,  

Tuf ai l  must  be hel d t o hi s pr omi se.  

I I I  

¶79 Tuf ai l ' s  war r ant y t hat  no r est r i ct i ons pr event  t he 

oper at i on of  a Chur ch' s Chi cken i s unambi guous,  but  even i f  

" Chur ch' s Chi cken"  i s deemed ambi guous,  t he par ol  evi dence 

demonst r at es t hat  t he par t i es under st ood Chur ch' s Chi cken t o be 

a f ast - f ood r est aur ant .   I f  a cont r act  i s  ambi guous,  t he cour t  

may use par ol  evi dence t o expl ai n t he ambi guous t er m.   Town 

Bank,  330 Wi s.  2d 340,  ¶38.   Tuf ai l  admi t t ed t hat  " [ t ] he 

i nt ended pur pose of  t he Lease,  as r epr esent ed by Mi dwest ,  was 

f or  i t  t o open a new Chur ch' s Chi cken r est aur ant  at  t he Leased 

Pr emi ses. "   Tuf ai l  had t o know t hat  Chur ch' s Chi cken i s a f ast -

f ood r est aur ant  because hi s New Yor k Chi cken r est aur ant  was an 

ol d Chur ch' s Chi cken.   Fur t her mor e,  Tuf ai l  saw t hat  Chur ch' s  

Chi cken i s a f ast - f ood r est aur ant  when he vi s i t ed one bef or e 

s i gni ng t he Lease.    

¶80 Tuf ai l ' s  v i s i t  i s  i mpor t ant  because t he par t i es '  

cour se of  deal i ngs can cl ar i f y  cont r act ual  ambi gui t i es.   See 

Mar t i nson v.  Br ooks Equi p.  Leasi ng,  I nc. , 36 Wi s.  2d 209,  219,  

152 N. W. 2d 849 ( 1967) .   I n Mar t i nson,  t he cont r act  f or  t he 

const r uct i on of  a pool  was ambi guous because i t  i ncor por at ed 

pl ans f or  a pool  but  di d not  expl i c i t l y  i ncor por at e pl ans f or  a 

f i l t er  syst em.   I d.  at  218- 19.   However ,  t he evi dence showed 

t hat  t he appel l ant  knew t hat  t he f i l t er  syst em was par t  of  t he 
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pl ans f or  t he pool .   I d.   Fur t her mor e,  because t he pl ans f or  t he 

pool  i ncl uded t he pl ans f or  t he f i l t er  syst em and t he cont r act or  

used a s i ngl e set  of  pl ans t o const r uct  bot h,  t he pl ans f or  t he 

f i l t er  syst em wer e par t  of  t he cont r act .   I d.  at  219- 20.   The 

cour se of  deal i ngs i n t he pr esent  case demonst r at es t hat  Tuf ai l  

knew what  t he t er m " Chur ch' s Chi cken"  meant .   He had vi s i t ed 

anot her  Chur ch' s  Chi cken f ast - f ood r est aur ant  t o see how Mi dwest  

woul d al t er  t he Pr oper t y.   Thi s v i s i t  shows t hat  t he par t i es 

knew and i nt ended t hat  Mi dwest  woul d oper at e a f ast - f ood 

r est aur ant  on t he Pr oper t y.  

¶81 Tuf ai l ' s  i nt er pr et at i on of  t he Lease i s al so suspect  

because i t  woul d r ender  t he i ncl usi on of  " Chur ch' s Chi cken"  

meani ngl ess,  and cour t s avoi d i nt er pr et i ng cont r act s t o make 

por t i ons super f l uous.   See DeWi t t  Ross & St evens,  S. C.  v.  Gal axy 

Gami ng & Raci ng Lt d.  P' shi p,  2004 WI  92,  ¶44,  273 Wi s.  2d 577,  

682 N. W. 2d 839.   I n DeWi t t ,  a l aw f i r m pr ovi ded ser vi ces t o 

Gal axy under  a cont r act  t hat  char ged i nt er est  on unt i mel y 

payment s,  but  Gal axy had no asset s or  i ncome.   I d. ,  ¶7.   

Gal axy' s owner  guar ant eed f ul l  payment ,  but  t he guar ant y was 

si l ent  as t o whet her  t he owner  woul d pay i nt er est .   I d. ,  ¶43.   

I t  woul d have been meani ngl ess t o i ncl ude t he i nt er est  c l ause i n 

t he cont r act  wi t h Gal axy,  a company wi t h no asset s,  unl ess t he 

owner ' s guar ant y f or  f ul l  payment  i ncl uded a guar ant y t o pay t he 

i nt er est .   I d. ,  ¶¶46- 47.   Si mi l ar l y,  i t  woul d make l i t t l e sense 

f or  t he Lease t o ment i on " Chur ch' s Chi cken"  f our  t i mes i f  t hat  

t er m coul d r ef er  t o any t ype of  r est aur ant .   Tuf ai l  seems t o 

suggest  t hat  s i nce t he Lease does not  expl i c i t l y  def i ne 
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" Chur ch' s Chi cken, "  no war r ant y woul d be vi ol at ed i f  a Chur ch' s  

Chi cken coul d open and oper at e under  any ci r cumst ance.   However ,  

t he " Chur ch' s Chi cken"  t er m i s usef ul  onl y i f  i t  r ef er s t o t he 

Chur ch' s Chi cken f ast - f ood r est aur ant s t hat  act ual l y exi st .  

I V 

¶82 Af t er  a t r i al ,  t he c i r cui t  cour t  r ul ed i n f avor  of  

Tuf ai l .   I n so doi ng,  t he cour t  appear s t o have over l ooked or  

di scount ed cr i t i cal  t est i mony,  mi ni mi zed t he f ast - f ood zoni ng 

pr obl em t o f ocus on t he dr i ve- t hr ough,  shi f t ed t he bl ame t o 

Mi dwest  f or  f ai l i ng t o engage i n due di l i gence,  and di sr egar ded 

an expl i c i t  pr ovi s i on i n t he Lease.  

 ¶83 Fr om t he out set ,  Mi dwest  sought  t o l ease Tuf ai l ' s  

pr oper t y t o open and oper at e a Chur ch' s Chi cken f ast - f ood 

r est aur ant .   Par agr aph 33( g)  of  t he Lease was desi gned t o 

mi ni mi ze t he hazar d of  an exi st i ng zoni ng bar r i er  agai nst  t he 

oper at i on of  a t r adi t i onal  Chur ch' s Chi cken r est aur ant  and t o 

pr ovi de an escape cl ause f r om a f i ve- year  l ease i f  an exi st i ng 

bar r i er  unexpect edl y mat er i al i zed.   Mi dwest  no doubt  want ed a 

dr i ve- t hr ough whi ch i s of t en,  i f  not  al ways,  a component  of  a 

f ast - f ood r est aur ant .   I f  a dr i ve- t hr ough wer e t he sol e or  maj or  

st i cki ng poi nt ,  t he speci f i c  r epr esent at i ons i n t he Lease mi ght  

pr esent  a di f f er ent  case.    

¶84 The ci r cui t  cour t  r ecast  t he f act s and nar r owed t he 

i ssue.   The ci r cui t  cour t  f ound t hat  " t her e was no evi dence 

pr esent ed t hat  Tuf ai l  knew about  t he many ot her  Chur ch' s Chi cken 

r est aur ant s,  whet her  or  not  t hey had dr i ve- t hr ough oper at i ons or  

ot her  Chur ch' s Chi cken f r anchi se r equi r ement s. "  
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 ¶85 I n my vi ew,  t he st at ement  about  Tuf ai l ' s  knowl edge i s 

c l ear l y er r oneous,  and t he cour t ' s  emphasi s on t he dr i ve- t hr ough 

pr obl em f ai l s t o deal  wi t h Mi dwest ' s l egal  ar gument  t hat  t her e 

wer e t wo zoni ng pr obl ems t hey had t o f ace,  cont r ar y t o Tuf ai l ' s  

war r ant y.    

¶86 As t o hi s knowl edge,  Tuf ai l  t est i f i ed t hat  t he 

r est aur ant  he bought  i n 2000 was a dr i ve- t hr ough and car r y- out  

f ast - f ood r est aur ant :  

 Q Al l  r i ght .   And when you bought  [ t he 
Pr oper t y] ,  was i t  an ongoi ng r est aur ant ? 

 A I t  was a r unni ng r est aur ant .   I t  was a 
chi cken pl ace.    

 Q What  was t he name of  i t  t hen? 

 A At  t hat  t i me i t  was a New Yor k Chi cken.   But  
basi cal l y i t  was a Chur ch' s Chi cken pl ace cl osed down.   
And t he [ pr evi ous owner ] ,  he bought  i t  f r om Chur ch' s 
Chi cken and put  t he name——  They di dn' t  l et  hi m use 
t hei r  Chur ch' s Chi cken.   They——  So he put  a New Yor k 
Chi cken [ t her e] .  

( Emphasi s added. )  

¶87 Tuf ai l  acknowl edged t hat  " i t  was an ol d desi gn 

Chur ch' s Chi cken whi ch [ he]  was r unni ng. "   ( Emphasi s added. )   He 

sai d t hat  he used Chur ch' s Chi cken equi pment  i n hi s New Yor k 

Chi cken and suggest ed t hat  Chur ch' s Chi cken use t he same 

equi pment  f or  i t s  new oper at i on.   Tuf ai l  v i s i t ed anot her  

Chur ch' s Chi cken i n Mi l waukee,  and he di scussed t he new i nt er i or  

and ext er i or  al t er at i ons t hat  Mi dwest  i nt ended t o make.   He 

expect ed t hat  Mi dwest  woul d make hi s pr oper t y l ook l i ke ot her  

Chur ch' s Chi cken r est aur ant s.   He t est i f i ed t hat  t he pur pose of  
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t he Lease " as i t  was pr esent ed by Mi dwest  [ was]  t o open a new 

Chur ch' s Chi cken r est aur ant  at  t he l eased pr emi ses. "  

¶88 I n Mar ch 2007,  bef or e t he Lease was f ul l y negot i at ed 

and si gned,  Tuf ai l  was vi s i t ed by Khan who over sees mor e t han 

100 Chur ch' s Chi cken f r anchi ses i n t he Mi dwest .   The ci r cui t  

cour t  and t he maj or i t y appear  t o bel i eve t hat  Khan and Tuf ai l  

never  di scussed what  a Chur ch' s Chi cken r est aur ant  i s al l  about ,  

so t hat  Tuf ai l  r eal l y di d not  know.   Thi s v i ew of  t he f act s i s 

unr eal i st i c i f  not  i ncr edi bl e and i s di r ect l y cont r ar y t o 

Tuf ai l ' s  acknowl edgment  at  t r i al  t hat  he under st ood Mi dwest  

coul d not  oper at e t he Pr oper t y wi t hout  a speci al  use per mi t .  

¶89 I n shor t ,  t he cour t ' s  f i ndi ng t hat  Tuf ai l  knew not hi ng 

about  ot her  Chur ch' s Chi cken r est aur ant s cannot  be squar ed wi t h 

t he r ecor d.  

¶90 The cour t  made anot her  quest i onabl e f i ndi ng of  f act .   

The cour t  f ound t hat ,  " [ i ] n ear l y 2008,  af t er  t he [ New Yor k 

Chi cken]  r est aur ant  had cl osed,  Tuf ai l  was t hen appr oached by 

r epr esent at i ves of  Mi dwest  Hospi t al i t y  who sought  t o l ease t he 

subj ect  pr oper t y. "  ( Emphasi s added. )   Tuf ai l ' s  at t or ney,  c i t i ng 

t he r ecor d,  wr i t es i n hi s br i ef :   " Mi dwest  had appr oached Tuf ai l  

about  openi ng a Chur ch' s Chi cken r est aur ant  at  t he l ocat i on 

pr i or  t o and i mmedi at el y af t er  Tuf ai l  t empor ar i l y  ceased 

oper at i ons of  hi s chi cken r est aur ant . "  ( Emphasi s added. )   I n 

shor t ,  Tuf ai l ' s  at t or ney cor r ect ed t he ci r cui t  cour t ' s  f i ndi ngs 

of  f act .  
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¶91 The cour t  of  appeal s——i n i t s r eci t at i on of  f act s——

si mpl y di sr egar ded t he ci r cui t  cour t ' s  mi st aken " f i ndi ngs"  on 

bot h mat t er s di scussed above.  

¶92 As not ed,  t he c i r cui t  cour t  f ound t hat  " t her e was no 

evi dence t hat  Tuf ai l  knew .  .  .  whet her  ot her  Chur ch' s Chi cken 

r est aur ant s had dr i ve- t hr ough oper at i ons. "   I t  al so f ound t hat  

" t he vast  maj or i t y of  Chur ch' s Chi cken r est aur ant s have dr i ve-

t hr ough oper at i ons,  but  not  al l . "  ( Emphasi s added. )   The l at t er  

f i ndi ng i s cor r ect ,  but  i t  i s  ser i ousl y i ncompl et e.   The cour t  

made no f i ndi ng t hat  t her e was any Chur ch' s Chi cken r est aur ant  

t hat  was not  a f ast - f ood r est aur ant .   The cour t  al so made no 

f i ndi ng t hat  t her e was any f r eest andi ng Chur ch' s Chi cken t hat  

di d not  have a dr i ve- t hr ough oper at i on.   Mor e i mpor t ant  f or  

pur poses of  t hi s case i s t hat  t he Pr oper t y had been oper at ed as 

a f r eest andi ng f ast - f ood r est aur ant  and was i nt ended by Mi dwest  

t o be oper at ed as a f r eest andi ng Chur ch' s Chi cken f ast - f ood 

r est aur ant .   The poi nt  i s  t hat  t he Pr oper t y ' s oper at i on as a 

f ast - f ood r est aur ant  was not  al l owed by t he Mi l waukee zoni ng 

code wi t hout  a speci al  use per mi t .   Tuf ai l  war r ant ed ot her wi se.  

¶93 Al t hough t he ci r cui t  cour t  made spar se f i ndi ngs of  

f act  about  Chur ch' s Chi cken r est aur ant s,  i t  made l engt hy 

f i ndi ngs about  Mi dwest ' s l ack of  due di l i gence.   The cour t  sai d:  

 Br i an Par r i sh i s a commer ci al  r eal  est at e br oker  
who t est i f i ed about  i ndust r y cust om and pr act i ce 
r el at i ng t o commer ci al  l eases.   Par r i sh t est i f i ed t hat  
pr i or  t o ent er i ng i nt o commer ci al  l eases par t i es 
r out i nel y per f or m due di l i gence and descr i bed t hat  as 
t he per i od of  t i me pr i or  t o t he occupant  t aki ng 
occupancy t o uncover  any i ssues t hat  t hey may 
encount er  t hat  woul d i nhi bi t  t hem f r om doi ng what  t hey 
i nt end t o do at  t hat  pr oper t y ,  and t hat  i nc l udes 
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gover nment  appr oval s,  const r uct i on cost s,  f i nanci ng,  
i nspect i ons.   He f ur t her  t est i f i ed t hat  any i ssues of  
i mpor t  t o t he t enant [ , ]  t hose i t ems coul d have been a 
cont i ngency,  a due di l i gence i t em,  i n t he l ease.   
Mi dwest  Hospi t al i t y  di d not  per f or m pr oper  due 
di l i gence.   I n f act ,  Mr .  Habash speci f i cal l y t est i f i ed 
t hat  Mi dwest  Hospi t al i t y  di dn' t  do any due di l i gence.   
He st at ed i t  was because of  t r ust  and assur ances by 
Mr .  Tuf ai l .   But  t he Cour t  does not  f i nd t he t est i mony 
of  Mr .  Habash about  r el i ance on Mr .  Tuf ai l  cr edi bl e.   
Mr .  Habash i s a seni or  execut i ve at  Mi dwest  
Hospi t al i t y  who has been i nvol ved wi t h t he l ease and 
r enovat i on of  many pr i or  Chur ch' s Chi cken r est aur ant s.   
Mr .  Habash i s t he pr esi dent  of  t he i ndependent  
f r anchi se counci l  of  over  750 such r est aur ant s.   Mr .  
Habash was at  t he subj ect  pr oper t y bef or e ent er i ng 
i nt o t he l ease and saw i t s poor  condi t i on.   I t  i s  not  
cr edi bl e t o bel i eve t hat  Mr .  Habash r el i ed upon 
st at ement s of  Mr .  Tuf ai l  when maki ng t he deci s i on of  
whet her  or  not  t o have Mi dwest  Hospi t al i t y  ent er  i nt o 
t he subj ect  l ease.   Rat her ,  i t  i s  mor e cr edi bl e t hat  
Mr .  Habash r el i ed upon hi s own knowl edge,  exper i ence,  
and per sonal  i nspect i on.  

( Emphasi s added. )   

 ¶94 The ci r cui t  cour t ' s  or al  deci s i on suggest s t hat  t he 

cour t  bel i eved t hat  Mi dwest  shoul d have t hor oughl y i nvest i gat ed 

al l  appl i cabl e zoni ng r equi r ement s bef or e s i gni ng t he Lease——

t hat  Par agr aph 33( g)  does not  mean anyt hi ng because Mi dwest  

shoul d have pr ev i ousl y di scover ed t he r equi r ement s f or  a speci al  

use per mi t .   These sent i ment s appear  t o subst i t ut e t he cour t ' s  

expect at i ons f or  t he par t i es '  i nt ent i ons.  

¶95 The maj or i t y opi ni on does not  acknowl edge t he ci r cui t  

cour t ' s  r el i ance on " due di l i gence"  as a j ust i f i cat i on f or  not  

enf or ci ng t he war r ant i es i n t he Lease.   Thi s r ai ses a ver y 

i mpor t ant  i ssue of  cont r act  l aw.  

 ¶96 Thi s cour t  has obser ved t hat ,  " i n gener al ,  t he l aws i n 

exi st ence at  t he t i me of  t he cont r act  ar e i ncor por at ed i nt o t hat  
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cont r act . "   Dai r y l and Gr eyhound Par k,  I nc.  v.  Doyl e,  2006 WI  

107,  ¶60,  295 Wi s.  2d 1,  719 N. W. 2d 408 ( c i t i ng Von Hof f man v.  

Ci t y of  Qui ncy,  71 U. S.  535,  550 n. 30 ( 1866) ) .   The cour t  of  

appeal s has sai d:  " I t  must  be assumed t hat  par t i es t o a cont r act  

had knowl edge of  t he l aw i n ef f ect  at  t he t i me of  t he 

agr eement . "   Kr ause v.  Mass.  Bay I ns.  Co. ,  161 Wi s.  2d 711,  718,  

468 N. W. 2d 755 ( Ct .  App.  1991)  ( c i t i ng Menar d v.  Sass,  127 

Wi s.  2d 397,  399,  379 N. W. 2d 344 ( Ct .  App.  1985) ) .    

 ¶97 Al t hough t hese pr i nci pl es may be sound i n gener al ,  

par t i es sel dom have equal  knowl edge of  t he l aw.   One par t y 

cannot  s i gn a cont r act  assur i ng t he ot her  par t y t hat  i t  wi l l  

have no pr obl ems under  exi st i ng l aw and t hen asser t  a due 

di l i gence def ense when t hat  assur ance pr oves f al se.   Thi s axi om 

was el oquent l y st at ed i n t he Engl i sh case of  Redgr ave v.  Hur d:  

Ther e i s anot her  pr oposi t i on of  l aw of  ver y gr eat  
i mpor t ance whi ch I  t hi nk i t  i s  necessar y f or  me t o 
st at e,  because,  wi t h gr eat  def er ence t o t he ver y 
l ear ned Judge f r om whom t hi s appeal  comes,  I  t hi nk i t  
i s  not  qui t e accur at el y st at ed i n hi s j udgment .   I f  a 
man i s i nduced t o ent er  i nt o a cont r act  by a f al se 
r epr esent at i on i t  i s  not  a suf f i c i ent  answer  t o hi m t o 
say,  " I f  you had used due di l i gence you woul d have 
f ound out  t hat  t he st at ement  was unt r ue.  You had t he 
means af f or ded you of  di scover i ng i t s f al s i t y,  and di d 
not  choose t o avai l  your sel f  of  t hem. "   I  t ake i t  t o 
be a set t l ed doct r i ne of  equi t y,  not  onl y as r egar ds 
speci f i c  per f or mance but  al so as r egar ds r esci ssi on,  
t hat  t hi s i s not  an answer  unl ess t her e i s such del ay 
as const i t ut es a def ence under  t he St at ut e of  
Li mi t at i ons.  

Redgr ave v.  Hur d,  [ 1881]  20 Ch. D.  1 at  13 ( Eng. )  ( f i r st  emphasi s  

added) .   One hundr ed year s l at er ,  t hi s anci ent  doct r i ne was 

embodi ed i n our  Rest at ement  ( Second)  of  Cont r act s,  § 172 ( 1981) :  

" A r eci pi ent ' s f aul t  i n not  knowi ng or  di scover i ng t he f act s 
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bef or e maki ng t he cont r act  does not  make hi s r el i ance 

unj ust i f i ed unl ess i t  amount s t o a f ai l ur e t o act  i n good f ai t h 

and i n accor dance wi t h r easonabl e st andar ds of  f ai r  deal i ng. "    

 ¶98 I f  t he Supr eme Cour t  of  Wi sconsi n i nt ends t o r ej ect  

t hese pr i nci pl es,  i t  ought  t o expl ai n why.   Rej ect i on of  t hese 

pr i nci pl es wi l l  cer t ai nl y have i mpl i cat i ons f or  t he enf or cement  

of  Wi s.  St at .  § 100. 18,  whi ch was one of  Mi dwest ' s count er cl ai ms 

i n t hi s case.    

 ¶99 One ot her  i t em under mi nes t he r ul i ng of  t he c i r cui t  

cour t .   The cour t  l ooked t o Par agr aph 5 of  t he Lease and sai d:  

" I f  Par agr aph Fi ve wer e vague or  ambi guous i n any way,  t he Cour t  

f i nds t hat  t he l anguage cont ai ned t her ei n was dr af t ed by Mi dwest  

Hospi t al i t y  and i t  shoul d be const r ued agai nst  t he dr af t er . "   

Thi s i s di r ect l y cont r ar y t o Par agr aph 36 of  t he Lease,  whi ch 

pr ovi des i n par t :  " Landl or d and Tenant  have negot i at ed t he t er ms 

of  t hi s Lease;  t her ef or e,  t hi s Lease shal l  not  be i nt er pr et ed or  

const r ued agai nst  or  i n f avor  of  any par t y. "  ( Emphasi s added. )    

 ¶100 I n sum,  t he maj or i t y opi ni on heavi l y r el i es on t he 

f i ndi ngs of  f act  and concl usi ons of  l aw of  t he c i r cui t  cour t  and 

compl et el y r ej ect s t he wel l - consi der ed deci s i on of  t he cour t  of  

appeal s.   Thi s i s a mi st ake of  t he f i r st  or der .  

V 

 ¶101 The maj or i t y opi ni on al so r el i es on t he " i nt egr at i on 

c l ause"  i n t he cont r act  as pr ecl udi ng any consi der at i on of  par ol  

evi dence.   Thi s t oo i s an er r or  because t he i nt egr at i on c l ause 

appl i es onl y t o pr i or  agr eement s.   An i nt egr at i on c l ause " does 

not  bar  t he use of  ext r i nsi c evi dence t o c l ar i f y t he meani ng of  
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an ambi guous t ext . "   Rot h v.  Ci t y of  Gl endal e,  2000 WI  100,  ¶49,  

237 Wi s.  2d 173,  614 N. W. 2d 467 ( Sykes,  J. ,  concur r i ng)  ( quot i ng 

Bi dl ack v.  Wheel abr at or  Cor p. ,  993 F. 2d 603,  608 ( 7t h Ci r .  

1993) ) ;  see al so Rest at ement  ( Second)  of  Cont r act s § 214 

( ext r i nsi c evi dence i s admi ssi bl e t o est abl i sh t he meani ng of  a 

wr i t i ng even i f  i nt egr at ed) .    

¶102 I f  t her e i s an i nt egr at i on c l ause,  cour t s " may not  

consi der  evi dence of  any pr i or  or  cont empor aneous or al  or  

wr i t t en agr eement  bet ween t he par t i es. "   Town Bank,  330 

Wi s.  2d 340,  ¶37 ( f oot not e omi t t ed) .   I n Town Bank,  t her e was a 

commi t ment  l et t er  bef or e t he par t i es s i gned t he cont r act ,  and 

t he i nt egr at i on c l ause i n t he cont r act  pr ecl uded consi der at i on 

of  t he pr i or  commi t ment  l et t er .   I d. ,  ¶41.   I n t he pr esent  case,  

t her e was no pr i or  or al  or  wr i t t en agr eement  r egar di ng t he 

Pr oper t y or  t he def i ni t i on of  " Chur ch' s Chi cken. "   I f  t her e wer e 

any ambi gui t y i n t he t er m " Chur ch' s Chi cken, "  t he i nt egr at i on 

c l ause woul d not  pr event  t he use of  ext r i nsi c evi dence t o 

i nt er pr et  t hat  t er m i n t he Lease.  

¶103 Even i f  t he Lease wer e vi ewed as not  speci f y i ng t he 

oper at i on of  a Chur ch' s Chi cken f ast - f ood r est aur ant ,  t he i nt ent  

of  t he par t i es compel s t hat  i nt er pr et at i on.   Par agr aph 5 of  t he 

Lease al l ows f or  t he use of  t he Pr oper t y t o sel l  i t ems 

t r adi t i onal l y sol d by any Chur ch' s Chi cken.   I t ems t r adi t i onal l y  

sol d by Chur ch' s Chi cken ar e f ast - f ood i t ems,  and t he onl y 

r easonabl e i nt er pr et at i on i s t hat  an est abl i shment  sel l i ng f ast -

f ood i t ems i s a f ast - f ood est abl i shment .   Because t he cour t ' s  

goal  i n const r ui ng a cont r act  i s  t o gi ve ef f ect  t o t he par t i es '  
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i nt ent ,  Town Bank,  330 Wi s.  2d 340,  ¶33,  i t  i s  r easonabl e t o 

i nt er pr et  t he i ncl usi on of  " Chur ch' s Chi cken"  t o mean t hat  

Mi dwest  coul d oper at e a Chur ch' s Chi cken f ast - f ood r est aur ant .  

VI  

¶104 The maj or i t y opi ni on l eans upon t he f act  t hat  Mi dwest  

ul t i mat el y at t ai ned a speci al  use per mi t  t o oper at e a f ast - f ood 

r est aur ant  wi t h a dr i ve- t hr ough.   Thi s does not  r emedy Tuf ai l ' s  

f al se war r ant y.   The Lease war r ant ed t hat  t her e wer e no 

or di nances or  r est r i ct i ons pr event i ng t he uses speci f i ed i n 

Par agr aph 5.   Whi l e Mi dwest  obt ai ned a one- year  speci al  use 

per mi t ,  t hat  per mi t  di d not  change t he f act  t hat  oper at i ng a 

f r eest andi ng r est aur ant  at  t he Pr oper t y was not  a per mi t t ed use.   

The ci t y pl an exami ner  deni ed Mi dwest ' s appl i cat i on t o oper at e a 

Chur ch' s Chi cken on t he Pr oper t y because t he zoni ng code 

pr event ed such a use.   Mi dwest  coul d have t er mi nat ed t he Lease 

at  t hat  poi nt ,  but  i t  act ed i n good f ai t h and wor ked har d t o 

obt ai n a speci al  use per mi t .   Unf or t unat el y,  t he excessi ve 

r est r i ct i ons i n t he per mi t  pr event ed Mi dwest  f r om oper at i ng a 

Chur ch' s Chi cken because t he r est r i ct i ons made i t  economi cal l y 

i mpr act i cabl e t o do so.    

¶105 Tuf ai l  had a per mi t  t o oper at e hi s New Yor k Chi cken 

f r om 10: 00 a. m.  t o 4: 00 a. m. ——18 hour s a day,  seven days a week.   

Mi dwest  r ecei ved a per mi t  t hat  al l owed i t  t o oper at e unt i l  onl y 

9: 00 p. m. ,  whi ch l i kel y was seven hour s per  day and 49 hour s per  

week l ess t han Tuf ai l  had oper at ed.   I f  t he Chur ch' s Chi cken 

r est aur ant  wer e desi gned t o open at  11: 00 a. m. ,  t he r est aur ant  

woul d oper at e onl y t en hour s per  day.   Thi s compl et el y scut t l ed 
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Mi dwest ' s busi ness model  f or  a r est aur ant  l ocat ed at  t he 

i nt er sect i on of  Nor t h Avenue and 17t h St r eet  i n Mi l waukee.    

¶106 Mor eover ,  t he speci al  use per mi t  i mposed anot her  

economi c bur den t hat  pr event ed t he oper at i on of  a Chur ch' s 

Chi cken.   The r equi r ement  t hat  Mi dwest  pi ck up gar bage wi t hi n a 

one- bl ock r adi us of  t he Pr oper t y was pr ohi bi t i ve.   As t he 

maj or i t y poi nt s out ,  a Mi dwest  r epr esent at i ve t est i f i ed t hat  t he 

speci al  use per mi t  i mposed r est r i ct i ons t hat  woul d have made t he 

oper at i on of  a Chur ch' s Chi cken " i mpossi bl e. "   Maj or i t y op. ,  

¶14.   An economi c i mpossi bi l i t y  i s  j ust  as pr event at i ve as a 

physi cal  or  l egal  i mpossi bi l i t y .   The ci r cui t  cour t  appar ent l y 

f ai l ed t o consi der  t hese i nsur mount abl e economi c bur dens when i t  

st at ed t hat  t he speci al  use per mi t  " di d not  pr event ,  i n any way,  

Mi dwest  Hospi t al i t y  f r om openi ng a Chur ch' s Chi cken r est aur ant  

at  t he subj ect  pr oper t y wi t h a dr i ve- t hr ough and as a f ast  f ood 

r est aur ant . "   The speci al  use per mi t ' s  r est r i ct i ons and 

uncer t ai nt y ef f ect i vel y pr event ed t he oper at i on of  t he Chur ch' s  

Chi cken t hat  t he par t i es i nt ended.    

VI I  

¶107 When Tuf ai l  s i gned t he Lease,  he mi sr epr esent ed t hat  

t her e wer e no or di nances t hat  woul d pr event  any use of  t he 

Pr oper t y cont empl at ed i n Par agr aph 5 of  t he Lease.   Al t hough t he 

Lease di d not  def i ne " Chur ch' s Chi cken, "  t he onl y meani ng of  

t hat  t er m i s a f ast - f ood r est aur ant .   Even i f  " Chur ch' s Chi cken"  

i s ambi guous,  t he par ol  evi dence demonst r at es t hat  bot h par t i es 

under st ood t hat  a Chur ch' s Chi cken i s a f ast - f ood r est aur ant .   

Si nce t he Mi l waukee zoni ng code st at es t hat  a f r eest andi ng f ast -
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f ood r est aur ant  i s not  a per mi t t ed use,  Tuf ai l  br eached hi s 

war r ant y.  

 

¶108 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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