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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded with instructions.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Ther e ar e many vagar i es i n 

t he l aw.   However ,  we deal  her e wi t h t he concr et e.   

Speci f i cal l y,  cer t ai n bat ches of  concr et e t hat  Uni t ed Concr et e 

and Const r uct i on,  I nc.  ( Uni t ed)  pur chased f r om Red- D- Mi x 

Concr et e,  I nc.  ( Red- D- Mi x)  and now compl ai ns wer e def ect i ve.   

Uni t ed used t he concr et e t o pour  out door  i nst al l at i ons ( known i n 
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t he i ndust r y as " f l at wor k" )  at  var i ous pr oper t i es.   Af t er  

pr obl ems ar ose wi t h t he i nst al l at i ons,  Uni t ed obt ai ned 

assi gnment s f r om a number  of  t he pr oper t y owner s, 1 who 

t r ansf er r ed t hei r  put at i ve r i ght  t o sue Red- D- Mi x over  t o 

Uni t ed.   Uni t ed t hen exer ci sed t hat  r i ght ,  f i l i ng a compl ai nt  i n 

t or t  and cont r act ,  i n bot h i t s own name and i n t hat  of  t he 

assi gnees,  and al l egi ng vi ol at i ons of  Wi s.  St at .  § 100. 18 ( 2011-

12) . 2  The ci r cui t  cour t 3 gr ant ed summar y j udgment  f or  Red- D- Mi x,  

on t he gr ounds t hat  Uni t ed' s c l ai ms t hr ough t he pr oper t y owner s 

and i t s t or t  c l ai ms wer e bar r ed by t he economi c l oss doct r i ne,  

i t s  § 100. 18 cl ai m coul d not  pr oceed because t he al l egedl y 

act i onabl e st at ement s const i t ut ed puf f er y and because Uni t ed was 

not  a member  of  t he publ i c wi t hi n t he meani ng of  t he st at ut e,  

and damages had been i nsuf f i c i ent l y est abl i shed t o suppor t  t he 

r emai ni ng cl ai ms.   Di sagr eei ng ent i r el y wi t h t he t r i al  j udge,  

t he cour t  of  appeal s r ever sed on al l  gr ounds.    

¶2 As shown bel ow,  t he cour t  of  appeal s was i n t he mai n 

cor r ect ,  but  r eached t he wr ong r esul t  i n one r espect  and was 

over br oad or  i mpr eci se i n ot her s.   To wi t ,  t he cour t  of  appeal s 

pr oper l y r ever sed t he ci r cui t  cour t ' s  r ul i ng r egar di ng puf f er y,  

                                                 
1 Fol l owi ng t he cour t  of  appeal s  and t he par t i es,  we wi l l  

al so occasi onal l y cal l  t he pr oper t y owner s " homeowner s. "  

2 Al l  subsequent  c i t at i ons t o t he Wi sconsi n st at ut es ar e t o 
t he 2011- 12 edi t i on.   None of  t he pr ovi s i ons r el evant  t o t he 
i nst ant  case have changed i n any per t i nent  r espect  s i nce t he 
under l y i ng conduct  gi v i ng r i se t o t he di sput e occur r ed.    

3 The Honor abl e John A.  Des Jar di ns pr esi di ng.    
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t hough i t  i ncor r ect l y det er mi ned t hat  puf f er y i s al ways a 

quest i on of  f act  f or  t he j ur y.   On t he next  i ssue,  t he cour t  of  

appeal s er r ed i n i t s det er mi nat i on t hat  t he c l ai ms Uni t ed 

asser t ed t hr ough t he assi gnment s wer e val i d,  when,  wi t h t wo 

except i ons, 4 t he economi c l oss doct r i ne bar r ed t he homeowner s 

f r om sui ng Red- D- Mi x and t hus bar r ed Uni t ed f r om sui ng i n t hei r  

name.   Fi nal l y,  t he cour t  of  appeal s r i ght l y r ever sed t he 

ci r cui t  cour t  f or  f i ndi ng al l  t he asser t ed damages specul at i ve,  

t hough i n doi ng so i t  pr emat ur el y i nt er pr et ed t he l egal  

s i gni f i cance of  t he assi gnment s.   I t s l anguage const r ui ng t he 

assi gnment s i s over r ul ed.   See Gr i ebl er  v.  Doughboy 

Recr eat i onal ,  I nc. ,  160 Wi s.  2d 547,  556,  466 N. W. 2d 897 ( 1991)  

( over r ul i ng speci f i c  l anguage f r om t he cour t  of  appeal s deci s i on 

under  r evi ew) .    

¶3 When t he case i s r et ur ned t o i t ,  t he c i r cui t  cour t  i s  

di r ect ed t o di smi ss t he c l ai ms asser t ed t hr ough t he assi gnment s,  

and t o al l ow t he r emai ni ng cl ai ms t o pr oceed t o t r i al .   

Accor di ngl y,  we af f i r m i n par t ,  r ever se i n par t ,  and r emand wi t h 

i nst r uct i ons.   

I .  FACTUAL BACKGROUND 

¶4 Because t hi s case i s her e on summar y j udgment ,  we 

r eci t e t he f act s i n t he l i ght  most  f avor abl e t o Uni t ed,  t he 

par t y opposi ng summar y j udgment ,  and accept  as t r ue i t s 

                                                 
4 See i nf r a not e 19.    
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al l egat i ons. 5  Kr aemer  Br os. ,  I nc.  v.  U. S.  Fi r e I ns.  Co. ,  89 

Wi s.  2d 555,  567,  278 N. W. 2d 857 ( 1979) .    

¶5 Fr om 2002 t o 2004,  Red- D- Mi x suppl i ed Uni t ed wi t h 

concr et e, 6 whi ch Uni t ed t hen pour ed at  var i ous j ob s i t es.   Dur i ng 

t hat  t i me,  Uni t ed compl ai ned t o Red- D- Mi x t hat  i t s pr oduct  was 

gener at i ng excessi ve " bl eed wat er , " 7 t her eby damagi ng sever al  of  

Uni t ed' s pr oj ect s,  i ncl udi ng a number  of  basement s.   When t he 

pr obl em was not  r esol ved t o Uni t ed' s sat i sf act i on,  i t  sever ed 

i t s busi ness r el at i onshi p wi t h Red- D- Mi x.    

¶6 I n 2007,  unhappy wi t h pr i ce i ncr eases at  i t s  new 

suppl i er ,  M&M Concr et e,  Uni t ed cont act ed Red- D- Mi x t o i nqui r e 

i nt o t he possi bi l i t y  of  r est or i ng t he r el at i onshi p.   John Cl ar k,  

a sal esman f or  Red- D- Mi x who had not  been wi t h t he company 

dur i ng t he ear l i er  di f f i cul t i es wi t h bl eed wat er ,  came t o 

Uni t ed' s of f i ces at  i t s  r equest .   Ther e,  he met  wi t h Ti mot hy 

Hi pper t ,  t he pr esi dent  of  Uni t ed,  and Kevi n Kl uess,  Uni t ed' s 

f or eman.   Hi pper t  and Kl uess sought  assur ances f r om Cl ar k t hat  

t he pr obl ems wi t h t he concr et e had been r esol ved and t hat  Red- D-

                                                 
5 For  t hi s r eason,  we wi l l  not  i nser t  an ungai nl y 

" al l egedl y"  bef or e ever y al l egat i on.   We do not  t her eby i mpl y 
t he t r ut h of  any f act ual  asser t i on.    

6 The br i ef s and cour t  of  appeal s opi ni on r ef er  onl y t o 
concr et e,  not  cement ,  so we do t he same.  

7 As expl ai ned i n t he summar y j udgment  mat er i al s,  " bl eed 
wat er "  i s  essent i al l y  excess wat er  t hat  seeps out  of  concr et e 
af t er  i t  has been pour ed and r est s on t he sur f ace.   Ther e was 
t est i mony t aken at  deposi t i ons t hat  such wat er  can make t he 
upper  l ayer s of  t he concr et e weaker  and mor e l i kel y t o 
pr emat ur el y degener at e.    
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Mi x coul d now guar ant ee a hi gh- qual i t y,  dur abl e pr oduct .   When 

Cl ar k del i ver ed t hose assur ances,  t he t wo compani es ent er ed i nt o 

a new cont r act .    

¶7 The good wi l l  was shor t  l i ved.   Cust omer s soon began 

al er t i ng Uni t ed t o def ect s  i n t hei r  out door  concr et e 

i nst al l at i ons,  such as pi t t i ng,  di scol or at i on,  cr umbl i ng,  and 

spal l i ng. 8  I n r esponse,  Uni t ed asked pr oper t y owner s t o s i gn an 

assi gnment  of  r i ght s.   The assi gnment  i ndi cat ed t hat  t he 

s i gnat or y " desi r es t o t r ansf er  any and al l  r i ght s t hey [ s i c]  may 

have ar i s i ng f r om t he suppl y of  def ect i ve concr et e f or  t he 

pur pose of  pr osecut i on and/ or  ot her wi se r esol v i ng t he cl ai ms as 

seen f i t  by"  Uni t ed.   I t  i nf or med t he r eader  t hat  " t he l egal  

ef f ect  of  s i gni ng t hi s Assi gnment  f ul l y  and f or ever  ext i ngui shes 

any and al l  c l ai ms whi ch he/ she has or  mi ght  have had agai nst  

any company f or  t he suppl y of  def ect i ve concr et e f or  use i n 

f l at wor k per f or med by a t hi r d- par t y as of  t he dat e of  execut i on 

except  as expr essl y r eser ved. "   The assi gnment  t hen concl uded,  

" Assi gnor  conveys,  assi gns,  t r ansf er s and set s over  unt o 

Assi gnee,  al l  r i ght s t o any causes of  act i on and/ or  c l ai ms of  

any nat ur e,  whet her  known or  unknown,  i n any way r el at i ng t o t he 

out st andi ng cl ai ms t hat  exi st  i n hi s/ her  f avor  .  .  .  . "   

Ul t i mat el y,  22 pr oper t y owner s acqui esced t o Uni t ed' s r equest .   

Of  t hese,  20 di d so wi t hout  any condi t i ons.   Of  t he ot her  t wo,  

one,  t he Mi chael s,  i nsi st ed on a r eser vat i on of  r i ght s i n 

                                                 
8 To spal l  i s  t o " [ b] r eak of f  .  .  .  i n f r agment s;  spl i nt er ,  

chi p. "   Shor t er  Oxf or d Engl i sh Di ct i onar y 2935 ( 6t h ed.  2007) .  
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r et ur n.   The ot her ,  t he Beyer s,  sued Uni t ed i n smal l  c l ai ms 

cour t  and agr eed t o t he assi gnment  as par t  of  a st i pul at ed 

di smi ssal ,  i n exchange f or  Uni t ed pr omi si ng t o ei t her  r epai r  t he 

damaged concr et e or  pay f or  i t s r epl acement .    

I I .  PROCEDURAL HI STORY 

¶8 I t s assi gnment s i n hand,  Uni t ed br ought  sui t  i n i t s 

own name and t hr ough t he assi gnment s agai nst  Red- D- Mi x i n 

Out agami e Count y Ci r cui t  Cour t ,  demandi ng damages,  i n i t s t hi r d 

and f i nal  amended compl ai nt ,  f or  br each of  cont r act ,  br each of  

expr ess war r ant y,  br each of  i mpl i ed war r ant y,  f al se 

r epr esent at i ons under  Wi s.  St at .  § 100. 18,  negl i gence,  

i ndemni f i cat i on,  and cont r i but i on. 9  Red- D- Mi x moved f or  summar y 

j udgment ,  ar gui ng t hat  damages wer e specul at i ve because Uni t ed 

had not  yet  per f or med any r epai r s.   The mot i on f ur t her  ar gued 

t hat  t he negl i gence cl ai ms wer e bar r ed under  t he economi c l oss 

doct r i ne,  as no har m bef el l  any i ndi v i dual s or  pr oper t y ot her  

t han t he concr et e i t sel f ,  as i de f r om t wo mi nor  i nci dent s  

i nvol v i ng gr ass gr owi ng i n a dr i veway and abnor mal  wear  and t ear  

on a f l oor .   Wi t h r espect  t o t he assi gned cl ai ms as a whol e,  

Red- D- Mi x cont ended t hat  t hey shoul d al l  be di smi ssed because,  

under  our  deci s i on i n Li nden v.  Cascade St one Co. ,  I nc. ,  2005 WI  

113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  t he owner s coul d sue onl y 

Uni t ed,  not  Red- D- Mi x,  and t hey t her ef or e had not hi ng t o assi gn.   

Last l y,  Red- D- Mi x submi t t ed,  i n i t s mot i on f or  summar y j udgment ,  

                                                 
9 Red- D- Mi x f i l ed a count er cl ai m,  al l egi ng t hat  Uni t ed was 

i t sel f  negl i gent  i n var i ous act i ons i t  t ook wi t h r espect  t o t he 
concr et e.   The count er cl ai m i s not  bef or e us.    
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t hat  Uni t ed' s Wi s.  St at .  § 100. 18 cl ai m was based on puf f er y and 

t hat  Uni t ed was not  a " member  of  t he publ i c"  pr ot ect ed by t he 

st at ut e,  and t hus i t s c l ai m f ai l ed as a mat t er  of  l aw on bot h 

gr ounds. 10   

¶9 The ci r cui t  cour t  mor e or  l ess embr aced i n f ul l  Red- D-

Mi x ' s v i ew of  t he case,  hol di ng t hat  t he c l ai ms made t hr ough t he 

assi gnment s and al l  of  t he t or t  c l ai ms wer e pr ohi bi t ed by t he 

economi c l oss doct r i ne, 11 t hat  t he r epr esent at i ons f or mi ng t he 

basi s f or  t he Wi s.  St at .  § 100. 18 cl ai m wer e puf f er y and wer e 

bei ng i mpr oper l y br ought  by a non- member  of  t he publ i c,  and t hat  

Uni t ed had not  al l eged suf f i c i ent  damages t o pr oceed t o t r i al .  

¶10 Rever si ng,  t he cour t  of  appeal s t ook except i on t o t he 

c i r cui t  cour t  on each poi nt .   Uni t ed Concr et e & Const r . ,  I nc.  v.  

Red- D- Mi x Concr et e,  I nc. ,  No.  2011AP1566,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  June 13,  2012) .   The cour t  f i r st  concl uded t hat  

damages wer e not  over l y specul at i ve f or  summar y j udgment  

pur poses because Uni t ed " coul d pr esent  suf f i c i ent  evi dence t o 

enabl e a r easonabl e j ur y t o awar d damages i n an amount  suppor t ed 

                                                 
10 Red- D- Mi x al so ar gued t o t he c i r cui t  cour t  t hat  t he 

assi gnment s wer e unsuppor t ed by consi der at i on and t hat  no 
war r ant i es wer e gi ven.   I t  does not  r ai se t he f or mer ,  and 
ment i ons t he l at t er  onl y i n a passi ng f oot not e wi t hout  c i t at i on 
or  el abor at i on.   We wi l l  t her ef or e addr ess nei t her .   See St at e 
v.  Gr aci a,  2013 WI  15,  ¶28 n. 13,  345 Wi s.  2d 488,  826 N. W. 2d 87 
( " [ W] e do not  usual l y addr ess undevel oped ar gument s. " )  ( c i t at i on 
omi t t ed) .   Ext ensi ve l i t i gat i on r egar di ng var i ous i nsur ance 
i ssues al so t ook pl ace at  t he c i r cui t  cour t .   Those i ssues have 
not  been pr esent ed f or  our  r evi ew.  

11 Uni t ed di d not  appeal  t he di smi ssal  of  i t s  t or t  c l ai ms so 
we do not  di scuss t hem f ur t her .  
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by t he evi dence. "   I d. ,  ¶10.   I t  t hen det er mi ned t hat  Li nden di d 

not  f or ecl ose t he sui t ,  r easoni ng t hat  " [ w] hi l e t he homeowner s 

may have had no r i ght s agai nst  Red- D- Mi x t o assi gn,  t he 

Assi gnment s nei t her  st r i p f r om Uni t ed i t s r i ght  t o sue Red- D- Mi x 

nor  pr ot ect  Uni t ed f r om [ t he]  homeowner s'  pot ent i al  br each- of -

cont r act  c l ai ms. "   I d. ,  ¶11.   Tur ni ng t o t he Wi s.  St at .  § 100. 18 

cl ai m,  t he cour t  of  appeal s consi der ed t he i ssue unf i t  f or  

summar y j udgment  di sposal ,  as quest i ons r emai ned as t o " what  

r ol e,  i f  any,  Cl ar k ' s bei ng a ' new'  sal esper son shoul d pl ay i n 

hi s cr edi bi l i t y ,  what  he sai d,  and whet her  i t  const i t ut ed 

' puf f i ng'  .  .  .  . "   I d. ,  ¶14.   Fi nal l y,  t he panel  al so 

i nst r uct ed t he ci r cui t  cour t  t hat  t he i ssue of  whet her  Uni t ed 

was a member  of  t he publ i c i n t he sense cont empl at ed by § 100. 18 

" pr esent s a quest i on of  f act . "   I d. ,  ¶16 ( c i t at i on omi t t ed) .   

El abor at i ng,  t he cour t  expl ai ned t hat  " [ a]  j ur y  r easonabl y coul d 

f i nd t hat  a par t i cul ar  r el at i onshi p exi st ed bet ween Uni t ed and 

Red- D- Mi x because of  t hei r  past  deal i ngs;  i t  j us t  as r easonabl y  

coul d f i nd t hat  Uni t ed was a member  of  ' t he publ i c '  when Red- D-

Mi x,  t hr ough Cl ar k,  sol i c i t ed Uni t ed' s busi ness anew. "   I d.   As 

such,  t he mat t er  was pr oper l y submi t t ed t o t he t r i er  of  f act ,  

not  t he cour t  on summar y j udgment .   I d.  

¶11 We gr ant ed Red- D- Mi x ' s pet i t i on f or  r evi ew.   Fi ndi ng 

no er r or  i n t he cour t  of  appeal s '  deci s i on t o af f or d Uni t ed a 

t r i al ,  but  f i ndi ng sever al  er r or s i n i t s anal ysi s,  we af f i r m i n 

par t ,  r ever se i n par t ,  and r emand wi t h i nst r uct i ons.    

I I I .  STANDARD OF REVI EW 
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¶12 As not ed,  we r evi ew a summar y j udgment  or der .   I n such 

i nst ances,  we appr oach t he i ssues i ndependent l y of  t he l ower  

cour t s,  whi l e appl y i ng t he same st andar ds t hey di d.   Admanco,  

I nc.  v.  700 St ant on Dr i ve,  LLC,  2010 WI  76,  ¶14,  326 

Wi s.  2d 586,  786 N. W. 2d 759.   Those st andar ds r equi r e us t o 

answer  whet her  any genui ne i ssues of  mat er i al  f act  ar e i n 

di sput e r ender i ng a t r i al  necessar y.   I d. ,  ¶28.   I n so doi ng,  we 

exami ne t he summar y j udgment  r ecor d whi l e consi der i ng t he f act s 

i n t he l i ght  most  f avor abl e t o t he par t y opposi ng summar y 

j udgment ——her e,  Uni t ed——and assumi ng t he t r ut h of  i t s  

al l egat i ons.   Kr aemer  Br os. ,  I nc. ,  89 Wi s.  2d at  567.   I f  t her e 

i s but  a s i ngl e r easonabl e i nf er ence t o be dr awn f r om t he 

undi sput ed f act s ,  and i f  t hat  i nf er ence f avor s t he movant ,  

summar y j udgment  i s pr oper .   Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  

294 N. W. 2d 473 ( 1980) ,  abr ogat ed on ot her  gr ounds by Ol st ad v.  

Mi cr osof t  Cor p. ,  2005 WI  121,  284 Wi s.  2d 224,  700 N. W. 2d 139.    

I V.  DI SCUSSI ON 

¶13 Red- D- Mi x chal l enges t he cour t  of  appeal s deci s i on on 

f our  mai n gr ounds:  1)  t hat  Uni t ed was not  a member  of  t he publ i c 

v i s- à- vi s Red- D- Mi x and consequent l y cannot  br i ng sui t  pur suant  

t o Wi s.  St at .  § 100. 18;  2)  t hat  t he mi sr epr esent at i ons wer e mer e 

puf f er y and t her ef or e not  pr ohi bi t ed by t hat  st at ut e;  3)  t hat  

some cl ai ms ar e bar r ed by t he economi c l oss doct r i ne;  and 4)  

t hat  al l  c l ai ms ar e f or ecl osed by t he specul at i veness of  t he 

r equest ed damages.   We hol d t hat  t he f i r st  i ssue was not  

pr oper l y pr eser ved by Red- D- Mi x i n i t s pet i t i on f or  r evi ew and 

accor di ngl y decl i ne t o addr ess i t .   As t o t he second i ssue,  we 
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concl ude t hat  t he t r ut h or  f al s i t y of  t he st at ement s i n quest i on 

was ascer t ai nabl e,  and t hus t he § 100. 18 cl ai m shoul d have been 

submi t t ed t o a t r i er  of  f act .   Wi t h r espect  t o t he t hi r d i ssue,  

we agr ee wi t h Red- D- Mi x t hat  Uni t ed cannot  f i l e sui t  i n t he 

homeowner s'  names because t hey have no cause of  act i on under  t he 

economi c l oss doct r i ne.   On t he f i nal  i ssue,  we hol d t hat  t he 

specul at i veness of  damages shoul d not  have pr ompt ed t he gr ant  of  

summar y j udgment ,  but  we over r ul e l anguage f r om t he cour t  of  

appeal s '  opi ni on pr emat ur el y const r ui ng t he l egal  s i gni f i cance 

of  t he assi gnment s.   

A.  UNI TED' S WI S.  STAT.  § 100. 18 CLAI M SURVI VES SUMMARY 

JUDGMENT 

¶14 Red- D- Mi x asser t s t hat  summar y j udgment  was cor r ect l y 

gr ant ed on t he Wi s.  St at .  § 100. 18 cl ai m because Uni t ed was not  

a member  of  t he publ i c,  as r equi r ed by t he pr ovi s i on,  and 

because t he mi sr epr esent at i ons her e wer e mer e puf f er y as a 

mat t er  of  l aw.   We do not  r each t he f i r st  ar gument ,  as Red- D- Mi x 

f ai l ed t o r ai se i t  i n i t s pet i t i on f or  r evi ew,  and we r ej ect  t he 

second one,  as t he st at ement s do not  r epr esent  puf f er y.    

1.  Red- D- Mi x Fai l ed t o Pr eser ve I t s Ar gument  That  Uni t ed I s 

Not  a Member  of  t he Publ i c 

¶15 Wi sconsi n St at .  § 100. 18 cr eat es c i v i l  l i abi l i t y  f or  

cer t ai n k i nds of  f r audul ent  r epr esent at i ons.   I n essence,  as 

r el evant  her e,  i t  exposes a cor por at i on t o l awsui t s f or  damages 

i f  i t  uses unt r ue st at ement s t o sel l  i t s  war es t o t he publ i c.     

To make out  a c l ai m under  t he st at ut e,  t her ef or e,  a pl ai nt i f f  

must  show,  i nt er  al i a,  " t hat  t he def endant  made a r epr esent at i on 
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t o t he publ i c wi t h t he i nt ent  t o i nduce an obl i gat i on .  .  .  . "   

St at e v.  Abbot t  Labs. ,  2012 WI  62,  ¶37,  341 Wi s.  2d 510,  816 

N. W. 2d 145 ( emphasi s added)  ( c i t at i on omi t t ed) ;  see al so K&S 

Tool  & Di e Cor p.  v.  Per f ect i on Mach.  Sal es,  I nc. ,  2007 WI  70,  

¶20,  301 Wi s.  2d 109,  732 N. W. 2d 792 ( col l ect i ng cases 

const r ui ng t he " member  of  t he publ i c"  l anguage i n § 100. 18) .      

¶16 By supr eme cour t  r ul e,  " [ i ] f  a pet i t i on [ f or  r evi ew]  

i s gr ant ed,  t he par t i es cannot  r ai se or  ar gue i ssues not  set  

f or t h i n t he pet i t i on unl ess or der ed ot her wi se by t he"  cour t .   

Wi s.  St at .  § ( Rul e)  809. 62( 6) .   I n i t s pet i t i on f or  r evi ew,  Red-

D- Mi x f r amed i t s i ssues as,  f i r st ,  whet her  i t  i s  a " quest i on of  

l aw or  a quest i on of  f act  whet her  a st at ement  made by a sel l er  

of  a pr oduct  i s suf f i c i ent  t o suppor t  a mi sr epr esent at i on c l ai m 

or  i s i nst ead i nact i onabl e puf f er y"  and,  second,  whet her  i t  i s  

per mi ssi bl e f or  " a cont r act or  [ t o]  

c i r cumvent  .  .  .  Li nden .  .  .  and i ni t i at e a cause of  act i on i t  

admi t s bel ongs t o i t s cust omer s .  .  .  . "   I t  sai d not hi ng i n 

ei t her  t hat  sect i on or  i t s di scussi on sect i on about  bei ng a 

member  of  t he publ i c.   I ndeed,  t he onl y ment i on of  t hat  i ssue i n 

t he pet i t i on f or  r evi ew appear s i n i t s r eci t at i on of  t he 

pr ocedur al  hi st or y.   I n gr ant i ng t he pet i t i on,  we di d not  

i nst r uct  t he par t i es t o br i ef  or  ar gue any addi t i onal  i ssues.   

Qui t e t o t he cont r ar y,  we speci f i cal l y i nf or med Red- D- Mi x t hat  

i t  was not  t o " r ai se or  ar gue i ssues not  set  f or t h i n t he 

pet i t i on f or  r evi ew, "  and ci t ed t o § 809. 26( 6) .     

¶17 Red- D- Mi x now asks us t o f or gi ve t he omi ssi on because 

t he " member  of  t he publ i c"  i ssue " i s an essent i al  el ement  of  
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[ i t s ]  [ Wi s.  St at . ]  § 100. 18 cl ai m, "  whi ch can be r educed t o t he 

pr oposi t i on " t hat  when t he f act s ar e undi sput ed,  t he Cour t ,  as a 

mat t er  of  l aw,  shoul d deci de i f  a § 100. 18 cl ai m must  be 

di smi ssed. "   As a r esul t ,  Red- D- Mi x says,  " t he i ssue of  whet her  

t he st at ement  was made t o t he publ i c i s bef or e t hi s Cour t  al ong 

wi t h ever y ot her  el ement  of  mi sr epr esent at i on t hat  Uni t ed saw 

f i t  t o addr ess. "   We ar e unper suaded.   The t wo quest i ons ar e 

mani f est l y di scr et e.   The st at ement s coul d be puf f er y and not  

made t o a member  of  t he publ i c;  t hey coul d be made t o a member  

of  t he publ i c but  not  puf f er y;  t hey coul d be nei t her  or  bot h.   

The puf f er y i ssue i s r ai sed i n t he pet i t i on f or  r evi ew and 

di scussed at  l engt h.   The member  of  t he publ i c i ssue i s 

compl et el y absent .   To adopt  Red- D- Mi x ' s i nt er pr et at i on of  Wi s.  

St at .  § ( Rul e)  809. 62( 6)  woul d be t o r ender  t he pr ovi s i on 

meani ngl ess.   A par t y coul d t hen guar ant ee our  r evi ew of  any 

i ssue by s i mpl y ment i oni ng t he st at ut e associ at ed wi t h a cer t ai n 

c l ai m and nakedl y asser t i ng t hat  t he l ower  cour t  er r ed i n i t s 

r ul i ng on t hat  s t at ut e,  even when t her e wer e numer ous unr el at ed 

i ssues st emmi ng f r om t he same st at ut e.   Such a const r uct i on 

r equi r es t hi s cour t  t o do al l  t he l abor  r easonabl y expect ed of  

counsel ,  and we do not  accept  i t .   Cf .  Johnson v.  Bl ackbur n,  227 

Wi s.  2d 249,  ¶29 n. 11,  595 N. W. 2d 676 ( 1999)  ( decl i ni ng t o 

addr ess an i ssue not  r ai sed i n t he pet i t i on f or  r evi ew,  even 

t hough t he unr ai sed i ssue r el at ed t o t he same st at ut e as t he 

r ai sed i ssue) .    

¶18 Red- D- Mi x chose t o excl ude t he quest i on of  whet her  

Uni t ed was a member  of  t he publ i c f r om t he pet i t i on f or  r evi ew,  
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and we honor  t hat  choi ce.   The cour t  of  appeal s '  di sposi t i on of  

t he mat t er  st ands.     

2.  The Cont est ed St at ement s Wer e Not  Puf f er y 

¶19 The ci r cui t  cour t  t hought  t he comment s t he Red- D- Mi x 

sal esman,  Cl ar k,  made at  hi s meet i ng wi t h Uni t ed wer e puf f er y as 

a mat t er  of  l aw and as a r esul t  coul d not  suppor t  a Wi s.  St at .  

§ 100. 18 cl ai m.   Conver sel y,  t he cour t  of  appeal s t hought  i t  

coul d not  be det er mi ned whet her  t hey wer e puf f er y on summar y 

j udgment  at  al l .   We t ake a t hi r d r out e:  t he r emar ks wer e not  

puf f er y,  but  t hat  concl usi on coul d and shoul d have been r eached 

by t he t r i al  j udge dur i ng t he summar y j udgment  pr oceedi ngs.    

a)  Cl ar i f y i ng t he Mi sr epr esent at i ons at  I ssue 

¶20 Bef or e get t i ng i nt o t he mer i t s of  t he di sput e,  i t  i s  

i mpor t ant  t o c l ar i f y exact l y whi ch st at ement s ar e at  i ssue.   

Begi nni ng at  t he c i r cui t  cour t ,  Red- D- Mi x has consi st ent l y t aken 

t he posi t i on t hat  t he mi sr epr esent at i on consi st ed onl y of  

Cl ar k ' s st at ement s t o t he ef f ect  t hat  Red- D- Mi x ' s concr et e was 

" good and dur abl e. "   Not abl y,  Red- D- Mi x t akes t he posi t i on t hat  

t he cour t  shoul d not  f act or  i nt o i t s puf f er y anal ysi s t he f act  

t hat  Cl ar k,  i n addi t i on t o t he mor e gener al  endor sement  of  t he 

pr oduct ,  speci f i cal l y r eassur ed Uni t ed t hat  i t s pr evi ous 

concer ns wi t h t he concr et e had been addr essed and t hose 

par t i cul ar  pr obl ems——i . e. ,  t he i ssues f l owi ng f r om excessi ve 

bl eed wat er ——wer e no l onger  occur r i ng.   I n suppor t ,  Red- D- Mi x 

not es t hat  Uni t ed of f er ed no aver ment s i n i t s t hi r d and f i nal  

amended compl ai nt  r egar di ng an exchange at  t he meet i ng over  t he 

pr evi ous pr obl ems Uni t ed had encount er ed wi t h Red- D- Mi x ' s 



No.   2011AP1566   

 

14 
 

pr oduct .   Li ke t he c i r cui t  cour t  and t he cour t  of  appeal s,  we 

t ake a br oader  v i ew t han does Red- D- Mi x.  

¶21 As a not i ce pl eadi ng st at e,  Wi sconsi n l aw r equi r es 

onl y t hat  a compl ai nt  " set  f or t h t he basi c f act s gi v i ng r i se t o 

t he c l ai ms. "   Appl e Hi l l  Far ms Dev. ,  LLP v.  Pr i ce,  2012 WI  App 

69,  ¶17,  342 Wi s.  2d 162,  816 N. W. 2d 914 ( c i t i ng Wi s.  St at .  

§ 802. 02( 1) ( a) ) .   The pur pose of  a compl ai nt  i n a not i ce 

pl eadi ng j ur i sdi ct i on i s t o pr ovi de " suf f i c i ent  det ai l "  such 

" t hat  t he def endant ,  and t he cour t ,  can obt ai n a f ai r  i dea of  

what  t he pl ai nt i f f  i s  compl ai ni ng,  and can see t hat  t her e i s 

some basi s f or  r ecover y. "   Mi dway Mot or  Lodge of  Br ookf i el d v.  

Har t f or d I ns.  Gr p. ,  226 Wi s.  2d 23,  35,  593 N. W. 2d 852 ( Ct .  App.  

1999)  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    

¶22 Uni t ed sat i sf i ed t hat  st andar d her e.   Whi l e i t  i s  t r ue 

t hat  Uni t ed di d not  char act er i ze Cl ar k i n i t s compl ai nt  as 

speaki ng speci f i cal l y t o t he bl eed wat er  pr obl ems i t  had i n t he 

past ,  i t  di d al er t  Red- D- Mi x t o i t s accusat i on t hat  Cl ar k had 

mi sr epr esent ed t he qual i t y of  hi s company' s concr et e at  t he 2007 

meet i ng.   By t he t i me summar y j udgment  pl eadi ngs wer e f i l ed,  

Red- D- Mi x was wel l  awar e of  Uni t ed' s r el i ance upon Cl ar k ' s 

pur por t ed decl ar at i on t hat  t he bl eed wat er  pr obl ems had been 

r ect i f i ed.   I ndeed,  i n Red- D- Mi x ' s own mot i on f or  summar y 

j udgment ,  i t  at t ached excer pt s f r om a deposi t i on wi t h Hi pper t ,  

t he pr esi dent  of  Uni t ed,  at  whi ch he made abundant l y c l ear  t hat  

he r ecal l ed seeki ng at  t he meet i ng " some guar ant ee f r om t hem 

t hat  t hey had sol ved t hat  pr obl em"  wi t h t he bl eed wat er  and t hat  

i n r esponse Cl ar k " assur ed us t hat  t hey had cur ed t hei r  
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pr obl ems .  .  .  . "   Unsur pr i s i ngl y,  i n l i ght  of  t hat  t r anscr i pt ,  

t he at t or neys debat ed t he si gni f i cance of  t he assur ance at  

l engt h dur i ng t he summar y j udgment  hear i ng,  and bot h t he c i r cui t  

cour t  and cour t  of  appeal s t ook i t  i nt o account .   Red- D- Mi x had 

mor e t han adequat e not i ce of  t he st at ement s t o pr epar e i t s 

def ense and r espond t o Uni t ed' s case,  bot h of  whi ch i t  di d 

t hor oughl y.   Ther e i s no def ect  i n t he pl eadi ngs and we 

i ncor por at e t he st at ement s i nt o t he al l egat i ons i n our  puf f er y  

anal ysi s.      

b)  The St at ement s Wer e Not  Puf f er y 

¶23 Havi ng r esol ved t hat  t hr eshol d i ssue,  we wi l l  now 

demonst r at e why Cl ar k ' s st at ement s wer e not  puf f er y,  and why t he 

ci r cui t  cour t  shoul d have hel d as much at  summar y j udgment .  

¶24 We begi n wi t h some br i ef  backgr ound.   The concept  of  

puf f er y i s as ol d as our  l egal  syst em.   See St ef an J.  Padf i el d,  

I s Puf f er y Mat er i al  t o I nvest or s? Maybe We Shoul d Ask Them,  10 

U.  Pa.  J.  Bus.  & Emp.  L.  339,  350- 53 ( 2008)  ( t r aci ng t he r oot s 

of  puf f er y t o t he anci ent  doct r i ne of  caveat  empt or ,  or  " buyer  

bewar e" ) .   An ear l y Amer i can case succi nct l y summar i zed i t s 

under l y i ng r at i onal e:  " [ t ] he l aw r ecogni zes t he f act  t hat  men 

wi l l  nat ur al l y over st at e t he val ue and qual i t i es of  t he ar t i c l es 

whi ch t hey have t o sel l .   Al l  men know t hi s,  and a buyer  has no 

r i ght  t o r el y upon such st at ement s. "   Ki mbal l  v.  Bangs,  11 N. E.  

113,  114 ( Mass.  1887) .   Some year s l at er ,  Judge Lear ned Hand 

el abor at ed,  cat egor i z i ng " some k i nds of  t al k"  as t hat  " whi ch no 

sensi bl e man t akes ser i ousl y,  and i f  he does he suf f er s f r om hi s  

cr edul i t y.   I f  we wer e al l  scr upul ousl y honest ,  i t  woul d not  be 
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so;  but ,  as i t  i s ,  nei t her  par t y usual l y bel i eves what  t he 

sel l er  says about  hi s own opi ni ons,  and each knows i t . "   Vul can 

Met al s Co.  v.  Si mmons Mf g.  Co. ,  248 F.  853,  856 ( 2d Ci r .  1918) .     

¶25 Consi st ent  wi t h ot her  j ur i sdi ct i ons,  Wi sconsi n has 

adopt ed t hese same essent i al  pr i nci pl es i nt o i t s common l aw.   I n 

our  st at e,  a sal esper son engages i n puf f er y when he gi ves voi ce 

t o " t he exagger at i ons r easonabl y t o be expect ed of  a sel l er  as 

t o t he degr ee of  qual i t y of  hi s pr oduct ,  t he t r ut h or  f al s i t y of  

whi ch cannot  be pr eci sel y det er mi ned. "   St at e v.  Am.  TV & 

Appl i ance of  Madi son,  I nc. ,  146 Wi s.  2d 292,  301- 02,  430 

N. W. 2d 709 ( 1988) ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .   Exagger at i ons of  t hi s sor t  do not  subj ect  t he speaker  

t o l i abi l i t y  under  Wi s.  St at .  § 100. 18 because t hey convey onl y 

t he sel l er ' s opi ni on and ar e " not  capabl e of  bei ng subst ant i at ed 

or  r ef ut ed .  .  .  . "   Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2004 

WI  32,  ¶44,  270 Wi s.  2d 146,  677 N. W. 2d 233 ( i nt er nal  quot at i on 

mar ks and ci t at i on omi t t ed) .    

¶26 Cl ar k ' s pr omi se t o Uni t ed t hat  Red- D- Mi x had r emedi ed 

t he bl eed wat er  i ssues cannot  r easonabl y be r egar ded as puf f er y 

under  t he af or ement i oned def i ni t i ons.   Excessi ve bl eed wat er  i s 

a t echni cal  pr obl em,  wi t h a t echni cal  def i ni t i on and a t echni cal  

sol ut i on.   To gat her  i nf or mat i on on t hi s t echni cal  i ssue,  bot h 

par t i es r et ai ned exper t s who under t ook ext ensi ve i nvest i gat i ons 

i nt o t he pr eci se composi t i on of  t he concr et e used i n t he 

r el evant  pr oper t i es,  and t hen submi t t ed el abor at e r epor t s on 

t hat  composi t i on.   Ther e i s not hi ng i n t he r ecor d t o suggest  

t hat  a t r i er  of  f act ,  pr oper l y i nst r uct ed and assi st ed by exper t  
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t est i mony,  woul d be unabl e t o ascer t ai n whet her  Red- D- Mi x used 

an accept abl e combi nat i on of  i ngr edi ent s i n i t s concr et e or  di d 

not .   Cf .  Fi r eman' s Fund I ns.  Co.  v.  Uni t ed St at es,  92 Fed.  Cl .  

598,  627,  657 ( 2010)  ( di scussi ng excessi ve bl eed wat er  i n 

concr et e amongst  ot her  t echni cal  pr obl ems occur r i ng as a r esul t  

of  t he par t i cul ar  composi t i on of  concr et e) .   I n f act ,  we woul d 

be har d pr essed t o i nvent  a hypot het i cal  st at ement  l ess s i mi l ar  

t o t he vague and amor phous hype t ypi cal l y c l assi f i ed as puf f er y  

t han a speci f i c  r ef er ence t o a speci f i c  pr obl em i n a 

r el at i onshi p bet ween t wo speci f i c  par t i es i n a hi ghl y 

speci al i zed i ndust r y.   See,  e. g. ,  Ti et swor t h,  270 Wi s.  2d 146,  

¶43 ( c l assi f y i ng as puf f er y c l ai ms t hat  a pr oduct  was " a 

mast er pi ece"  and of  " pr emi um qual i t y" ) ;  Am.  TV,  146 Wi s.  2d at  

299 ( j udgi ng t he endor sement  of  a pr oduct  as " t he f i nest "  t o be 

puf f er y) ;  Consol .  Paper s,  I nc.  v.  Dor r - Ol i ver ,  I nc. ,  153 

Wi s.  2d 589,  594,  451 N. W. 2d 456 ( Ct .  App.  1989)  ( expl ai ni ng why 

an adver t i sement  pr omi si ng t hat  a pr oduct  had a " l ong equi pment  

l i f e"  was puf f er y) .  

¶27 To at t ack t hi s st r ai ght f or war d appl i cat i on of  wel l -

est abl i shed l aw,  Red- D- Mi x emphasi zes t wo f act s:  1)  t hat  t he 

sal esman di d not  wor k at  t he company dur i ng t he ear l i er  

pr obl ems;  and 2)  t hat  t he ear l i er  pr obl ems r el at ed t o basement s 
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and not  out door  pr oj ect s.   Nei t her  has any bear i ng on t he 

puf f er y i nqui r y. 12 

¶28 To expl ai n,  t he r eason t hat  a val i d def ense of  puf f er y 

def eat s a Wi s.  St at .  § 100. 18 sui t  i s  t hat  t he def ense 

under mi nes par t  of  t he st at ut e' s f i r st  el ement :  t hat  t he 

def endant  r el at ed a mi sr epr esent at i on of  f act .   Am.  TV,  146 

Wi s.  2d at  302.   Thi s i s so because a sal esper son who si mpl y 

decl ar es t hat  hi s pr oduct  i s t he " best "  or  t he l i ke,  i s  not  

r epr esent i ng a f act  at  al l ,  l et  al one mi sr epr esent i ng one.   

Rat her ,  he i s mer el y del i ver i ng a nebul ous,  abst r act ,  hi ghl y 

gener al i zed pi t ch f or  hi s war es.   By cont r ast ,  when Cl ar k t ol d 

Uni t ed t hat  t he pr obl em wi t h t he bl eed wat er  had been f i xed,  he 

was ver y much maki ng a speci f i c ,  f act ual  st at ement .   That  he may 

not  have been f ami l i ar  wi t h t he pr obl ems pr i or  t o t he 

conver sat i on,  or  had any i dea whet her  t hey had been addr essed or  

not ,  does not  t r ansf or m t he f act ual  st at ement  i nt o puf f er y,  f or  

                                                 
12 Red- D- Mi x al so i nsi st s t hat  t he st at ement s cannot  suppor t  

a Wi s.  St at .  § 100. 18 act i on because t hey l ooked onl y t o t he 
f ut ur e,  not  t he past .   Not  so.   Cl ar k t ol d Uni t ed t hat  a 
speci f i c  pr obl em t hat  had occur r ed hi st or i cal l y was no l onger  an 
i ssue.   Whet her  Red- D- Mi x f i xed a def ect  i s  a f act ual  quest i on 
about  t he past ,  not  t he f ut ur e.   To hol d ot her wi se woul d be t o 
per mi t  suppl i er s  t o make what ever  out l andi sh c l ai ms t hey coul d 
dr eam up t o move t hei r  pr oduct s wi t hout  f ear  of  l awsui t ,  because 
ever y such cl ai m coul d be cat egor i zed as one r el at i ng t o t he 
f ut ur e sal e of  t he pr oduct  and not  i t s pr esent  condi t i on.      
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i t  does not  r ender  t hi s hi ghl y speci f i c  comment  any mor e gener al  

t han i t  woul d have been ot her wi se. 13   

¶29 Our  concl usi on i s bol st er ed by t he absur d and 

per ni c i ous consequences t hat  woul d f ol l ow i f  we gave our  st amp 

of  appr oval  t o Red- D- Mi x ' s t heor y.   To r ei t er at e Judge Hand' s 

expl i cat i on,  sal espeopl e shoul d not  be puni shed f or  t r y i ng t o 

i mpr ove t hei r  sal es wi t h c l ai ms " whi ch no sensi bl e man t akes 

ser i ousl y,  and i f  he does he suf f er s f r om hi s cr edul i t y. "   

Vul can Met al s Co. ,  248 F.  at  856.   I t  i s  sur el y not  so naï ve,  

t hough,  f or  a pot ent i al  cust omer  t o expect  a sal esper son t o 

speak t he t r ut h when he r epr esent s,  on behal f  of  hi s company,  

t hat  a speci f i c  pr obl em t hat  had cr opped up i n t he past  bet ween 

t he same t wo par t i es,  r el at i ng t o t he same pr oduct ,  had been 

sol ved.   Cf .  Radf or d v.  J. J. B.  Ent er s. ,  Lt d. ,  163 Wi s.  2d 534,  

544- 45,  472 N. W. 2d 790 ( Ct .  App.  1991)  ( hol di ng t hat  a boat -

owner  di d not  engage i n puf f er y when he assur ed t he i ndi v i dual  

pur chasi ng t he boat  f r om hi m t hat  i t s hul l  was sound and al l  dr y 

r ot  had been r emoved) .   A wor l d i n whi ch compani es ar e r el i eved 

of  l i abi l i t y  when t hei r  r epr esent at i ves make st at ement s of  t he 

sor t  Cl ar k made i s a wor l d i n whi ch compani es have ever y 

                                                 
13 Uni t ed has al so cont ended t hat  Red- D- Mi x conveyed f al se 

i nf or mat i on i n v i ol at i on of  Wi s.  St at .  § 100. 18 when Cl ar k t ol d 
Hi pper t  and Kl uess t hat  i t  was usi ng a new pl ant  and t he same 
suppl i er  as M&M Concr et e,  t he company Uni t ed t ur ned t o af t er  i t  
ended i t s ear l i er  r el at i onshi p wi t h Red- D- Mi x.   Our  anal ysi s 
f ocuses on t he speci f i c  pr omi se t hat  t he bl eed wat er  pr obl em had 
been r emedi ed,  as t hat  pr omi se l i es at  t he hear t  of  t he case.   
These ot her  c l osel y r el at ed st at ement s ar e not  puf f er y f or  t he 
same r easons.    
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i ncent i ve t o keep t hei r  sal espeopl e i n t he dar k about  t he f l aws 

i n t hei r  pr oduct s,  and sal espeopl e have ever y i ncent i ve t o 

conf i dent l y del i ver  as many unf ounded pr omi ses as t hey can,  

whi l e t he " sensi bl e man"  suf f er s t he consequences.   That  i s not  

t he wor l d common l aw cour t s envi s i oned i n devel opi ng t he concept  

of  puf f er y.  

¶30 We need not  dwel l  l ong on di spat chi ng Red- D- Mi x ' s 

ot her  l i ne of  at t ack:  t hat  t he ear l i er  pr obl ems i nvol ved 

basement s whi l e t he def ect s  gi v i ng r i se t o t he pr esent  

l i t i gat i on i nvol ved out door  pr oj ect s.   For  one t hi ng,  t hi s 

di st i nct i on,  what ever  i t s t r ut h,  does not  go t owar ds puf f er y.   

Even i f  Cl ar k di d mean onl y t hat  t he concr et e was no l onger  

excessi vel y bl eedi ng i n such a way as t o damage basement s,  t he 

t r ut h or  f al s i t y of  t hat  st at ement  i s j ust  as capabl e of  

ascer t ai nment  as t he t r ut h or  f al s i t y of  a mor e gener al  

assur ance t hat  t he concr et e was not  bl eedi ng over much,  i ndoor s 

or  out door s.   And,  i n any event ,  t he summar y j udgment  mat er i al s 

made cl ear  beyond doubt  t hat  Uni t ed bel i eved Cl ar k was i ndeed 

maki ng t hat  mor e gener al  assur ance,  and t hat  t he assur ance was 

pr oven unt r ue by t he det er i or at i on of  t he concr et e Red- D- Mi x 

suppl i ed.   I n t he excer pt ed t r anscr i pt  of  Hi pper t ' s  deposi t i on 

t hat  Red- D- Mi x at t ached t o i t s mot i on f or  summar y j udgment ,  he 

char act er i zed t he ear l i er  pr obl em as t he i nabi l i t y  t o " get  a 

concr et e t hat  we coul d pour  and f i ni sh wi t hout  i t  bl eedi ng 

subst ant i al l y"  and t hen el abor at ed t hat  " i n gener al ,  i t ' s 

bl eedi ng,  but  our  pr i mar y f ocus was on basement s. "   Such 

t est i mony makes pl ai n t hat  Uni t ed bel i eved t he ear l i er  bl eedi ng 
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pr obl em was t he same as t he one af f l i c t i ng t he l at er  del i ver i es 

of  concr et e,  and t hat  t hose l at er  pr obl ems cont r adi ct ed Cl ar k ' s 

pr omi se.   I ncont r over t i bl y,  t hen,  Red- D- Mi x had t he oppor t uni t y  

t o r ebut  t he c l ai m bef or e t he c i r cui t  cour t ,  and t hi s ar gument  

i s mer i t l ess.   The st at ement s wer e not  puf f er y,  and Uni t ed 

t her ef or e had a col or abl e c l ai m under  Wi s.  St at .  § 100. 18. 14   

c)  Puf f er y I s Not  Al ways a Quest i on of  Fact ,  Nor  One of  Law 

¶31 One f i nal  quest i on on t he subj ect  r emai ns,  namel y,  

whet her  puf f er y i s a mat t er  f or  t he j udge at  summar y j udgment  or  

t he t r i er  of  f act  at  t r i al .   The answer  i s di ct at ed by our  

f or egoi ng anal ysi s:  i t  depends.    

¶32 Bel ow,  t he cour t  of  appeal s made t he bl anket  asser t i on 

t hat  " [ w] het her  a st at ement  i s puf f er y i s a quest i on of  f act . "   

Uni t ed Concr et e,  No.  2011AP1566,  ¶13 ( c i t at i on omi t t ed) .   Unl i ke 

t he panel ,  we do not  under st and t he l aw t o accor d puf f er y any 

uni que st at us i n summar y j udgment  pr oceedi ngs.   Rat her ,  l i ke 

most  ot her  i ssues,  i t  i s  best  deci ded by a cour t  on summar y 

j udgment  when t her e ar e no genui ne i ssues of  mat er i al  f act  i n 

di sput e and when,  v i ewi ng t he r ecor d i n t he l i ght  most  f avor abl e 

t o t he par t y opposi ng summar y j udgment ,  t he s i ngl e r easonabl e 

i nf er ence t o be dr awn f r om t he f act s f avor s t he movant .   

                                                 
14 Red- D- Mi x ar gues i n t he al t er nat i ve t hat  i f  t he 

st at ement s wer e not  puf f er y,  t hey wer e i nact i onabl e on t he 
gr ounds t hey const i t ut ed opi ni on.   For  t he same r easons t hat  we 
r ej ect  i t s  puf f er y ar gument ,  we r ej ect  i t s  opi ni on ar gument .   
Radf or d v.  J. J. B.  Ent er s. ,  Lt d. ,  163 Wi s.  2d 534,  544- 45,  472 
N. W. 2d 790 ( Ct .  App.  1991)  ( di sposi ng of  opi ni on and puf f er y 
i ssues si mul t aneousl y and wi t h i dent i cal  r easoni ng) .  
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Admanco,  I nc. ,  326 Wi s.  2d 586,  ¶28;  Gr ams,  97 Wi s.  2d at  338.   

Wher e t hi s cannot  be sai d,  as wi l l  of t en be t he case,  i t  shoul d 

go t o t he j ur y.    

¶33 The benef i t s of  our  appr oach ar e r eadi l y appar ent .   

Most  obvi ousl y,  i t  conf or ms t o c l ear ,  wel l - est abl i shed,  

uni ver sal  summar y j udgment  pr ocedur e,  wi t h whi ch our  c i r cui t  

cour t  j udges ar e i nt i mat el y f ami l i ar  and l ong accust omed t o 

appl y i ng.   Cf .  Wi s.  St at .  § 801. 01( 2)  ( pr ovi di ng t hat  summar y 

j udgment  i s al l owed " i n c i r cui t  cour t s of  t hi s st at e i n al l  

c i v i l  act i ons and speci al  pl eadi ngs .  .  .  except  wher e di f f er ent  

pr ocedur e i s pr escr i bed by st at ut e or  r ul e. " ) .       

¶34 I n t he same vei n,  i t  s i mpl y does not  make sense t o 

assume t hat  puf f er y i s,  al ways and ever ywher e,  a mat t er  f or  t he 

j ur y.   When t her e i s no r easonabl e i nt er pr et at i on of  t he r ecor d 

t hat  woul d evi dence puf f er y,  i t  wast es t he t axpayer s '  and t he 

par t i es '  t i me and money,  not  t o ment i on scant  j udi c i al  

r esour ces,  t o assembl e a j ur y and submi t  t o i t  t he quest i on.   

Cf .  Yahnke v.  Car son,  2000 WI  74,  ¶20,  236 Wi s.  2d 257,  613 

N. W. 2d 102 ( not i ng t hat  " t he pur poses of  summar y j udgment  

pr ocedur e i n t hi s st at e"  ar e t o " avoi d[ ]  unnecessar y t r i al s and 

conser v[ e]  t he r esour ces of  t he cour t s and l i t i gant s al i ke" ) .    

¶35 The di sput e at  hand pr oves our  poi nt .   Unl ess t he 

meet i ng bet ween Cl ar k and Uni t ed t ook pl ace on " opposi t e day, " 15 
                                                 

15 " ' Opposi t e Day'  i s  a f i c t i t i ous hol i day,  usual l y 
cel ebr at ed by school - aged chi l dr en,  i n whi ch st at ement s on t hat  
day ar e i nt ent i onal l y f al se,  but  t aken t o mean t he opposi t e by 
l i s t ener s awar e t hat  t he hol i day i s bei ng cel ebr at ed. "   At t or ney 
Gr i evance Comm' n of  Md.  v.  Si sk i nd,  930 A. 2d 328,  343 n. 9 ( Md.  
2007)  ( c i t at i ons omi t t ed) .    
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t her e i s no def ensi bl e v i ew of  t he r ecor d t o suppor t  t he 

concl usi on t hat  Cl ar k ' s st at ement s const i t ut ed puf f er y.   For  

pur poses of  summar y j udgment ,  Red- D- Mi x assumed t hat  Cl ar k 

pr omi sed t he pr evi ous i ssues wi t h bl eed wat er  had been r esol ved.   

I n r ul i ng on t he mot i on,  t hen,  t he c i r cui t  cour t  had no need t o 

wonder  whet her  t he st at ement s had act ual l y been made,  nor  t o 

consi der  t he cr edi bi l i t y  of  Red- D- Mi x ' s sal esman ver sus t he 

cr edi bi l i t y  of  Uni t ed' s empl oyees or  any ot her  mat t er  wi t hi n t he 

sol e pr ovi nce of  t he t r i er  of  f act .   See,  e. g. ,  Fi scher  v.  

Cl evel and Punch & Shear  Wor ks Co. ,  91 Wi s.  2d 85,  92,  280 

N. W. 2d 280 ( 1979)  ( " The cr edi bi l i t y  of  wi t nesses and t he wei ght  

gi ven t o t hei r  t est i mony ar e mat t er s l ef t  t o t he j ur y ' s  

j udgment  .  .  .  . " )  ( c i t at i on omi t t ed) .   The j udge had onl y t o 

ask whet her  t he t r ut h or  f al s i t y of  t he st at ement s was 

ascer t ai nabl e.   For  t he r easons we sur veyed above,  i t  was wel l  

wi t hi n hi s compet ence t o f i nd,  as a l egal  mat t er ,  t hat  i t  was.  

¶36 To suppor t  i t s  cont r ar y v i ew,  t he cour t  of  appeal s 

r el i ed upon a l one f oot not e f r om one of  i t s  pr evi ous opi ni ons.   

See Lamber t  v.  Hei n,  218 Wi s.  2d 712,  724 n. 4,  582 N. W. 2d 84 

( Ct .  App.  1998) .   I t s r el i ance was mi spl aced.   I n t he c i t ed 

f oot not e,  t he cour t  of  appeal s hel d t hat  t he t r i al  j udge 

cor r ect l y l et  t he j ur y consi der  whet her  t he phr ase " qual i t y 

const r uct i on, "  as used i n t he r eal  est at e i ndust r y,  was puf f er y.   

I d.   I t  f ur t her  hel d t hat  " whet her  ' puf f er y '  may be const r ued as 

a war r ant y depends on t he obj ect i ve cont ext  i n whi ch t he 

st at ement  i s made"  and t hat  i n t he case at  bar  " compet i ng 

af f i davi t s"  pr ec l uded t he gr ant i ng of  summar y j udgment .   I d.   
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Nei t her  hol di ng i s i n conf l i c t  wi t h our  own t oday.   The l at t er  

concl usi on——t hat  puf f er y may al so be a war r ant y i n cer t ai n 

cont ext s——does not  speak t o whet her  a st at ement  i s puf f i ng i n 

t he f i r st  pl ace.   The f or mer  concl usi on——t hat  whet her  a 

par t i cul ar  phr ase i n a par t i cul ar  i ndust r y const i t ut ed puf f er y 

was r i ght l y det er mi ned by t he j ur y——i s i n per f ect  har mony wi t h 

our  own posi t i on t hat  t he quest i on of  puf f er y i s somet i mes 

appr opr i at e f or  di sposi t i on at  summar y j udgment ,  and somet i mes 

not .   Lamber t  does not  i mpose an absol ut e bar  on ci r cui t  cour t s 

deal i ng wi t h puf f er y on mot i ons f or  summar y j udgment ,  and t he 

cour t  of  appeal s bel ow shoul d not  have expanded i t s nar r ow,  

f act - speci f i c  hol di ng as i t  di d.  

¶37 The appr oach we t ake her e i s consi st ent  wi t h t he wel l -

r easoned pr ecedent  of  ot her  j ur i sdi ct i ons.   A number  of  cour t s 

have r ef r ai ned f r om dr awi ng a br i ght  l i ne ar ound puf f er y i n 

t er ms of  whet her  i t  pr esent s a quest i on of  f act  or  of  l aw,  

r ecogni z i ng,  as we do,  t hat  whi l e i t  i s  usual l y a quest i on of  

f act  i t  can at  t i mes be a quest i on of  l aw,  and t hat  cour t s 

shoul d appl y t he usual  summar y j udgment  st andar d t o f i gur e out  

whi ch l abel  f i t s  mor e cl osel y i n a gi ven case.   See Donal d 

Br aman et  al . ,  Some Real i sm About  Puni shment  Nat ur al i sm,  77 U.  

Chi .  L.  Rev.  1531,  1571 n. 146 ( 2010)  ( " Many of  t he i ssues i n 

puf f er y .  .  .  ar e of t en r esol ved as mat t er s of  l aw r at her  t han 

f act . " )  ( emphasi s added) ;  Snyder  v.  Far nam Cos. ,  792 F.  Supp.  2d 

712,  723 ( D. N. J.  2011)  ( obser vi ng t hat  puf f er y " i s nor mal l y a 

quest i on of  f act  f or  t he j ur y" )  ( emphasi s added)  ( i nt er nal  

quot at i on mar ks and ci t at i on omi t t ed) ;  Redmac,  I nc.  v.  
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Comput er l and of  Peor i a,  489 N. E. 2d 380,  382 ( I l l .  Ct .  App.  1986)  

( " Whet her  t he i ssue [ of  puf f er y]  i s  one of  l aw or  f act  may be 

debat abl e;  however ,  i t  i s  gener al l y consi der ed a quest i on of  

f act  .  .  .  . " )  ( emphasi s added)  ( c i t at i ons omi t t ed) .   A 

subst ant i al  maj or i t y of  deci s i ons r esol v i ng t he puf f er y quest i on 

do not  pur por t  t o appl y a bl anket  r ul e;  t hey s i mpl y det er mi ne,  

wi t h r ef er ence t o t he speci f i c  f act s and al l egat i ons and t he 

gener al  r ul es of  summar y j udgment ,  whet her  t he quest i on can be 

r esol ved as a mat t er  of  l aw by t he cour t  or  i nst ead r equi r es t he 

consi der at i on of  t he j ur y.   See,  e. g. ,  Par k Ri se Homeowner s 

Ass' n v.  Resour ce Const .  Co. ,  155 P. 3d 427,  435 ( Col o.  Ct .  App.  

2006)  ( " Tur ni ng t o t he phr ase ' qual i t y const r uct i on, '  we r ej ect  

t he .  .  .  ar gument  t hat ,  as a mat t er  of  l aw,  t he phr ase cannot  

be t r eat ed as puf f er y .  .  .  . " )  ( emphasi s added) ;  I n r e Level  3 

Commc' ns,  I nc.  Sec.  Li t i g. ,  667 F. 3d 1331,  1340 ( 10t h Ci r .  2012)  

( " Many of  t he st at ement s i n pl ai nt i f f ' s  compl ai nt  ar e,  as a 

mat t er  of  l aw,  not hi ng mor e t han puf f er y. " )  ( emphasi s added) .    

¶38 Though such dec i s i ons do not  expl i c i t l y  endor se our  

concl usi on t hat  puf f er y i s or di nar i l y  a mat t er  of  f act ,  but  

somet i mes one of  l aw,  t hey f ol l ow t he same r ul e we set  f or t h 

her e.   For  r at her  t han t r eat i ng puf f er y as ei t her  al ways or  

never  a quest i on of  f act ,  t hey s i mpl y appl y t he t i me- t est ed 

summar y j udgment  st andar ds t o t he speci f i c  mot i ons under  
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r evi ew. 16  I n sum,  t he c i r cui t  cour t  shoul d have hel d as a mat t er  

of  l aw t hat  t he r emar k was not  puf f er y f or  pur poses of  summar y 

j udgment ,  and on r emand i t  i s  i nst r uct ed t o do so. 17         

B.  UNI TED' S REMAI NI NG CLAI MS SURVI VE SUMMARY JUDGMENT I N 

PART 

¶39 Havi ng di sposed of  Uni t ed' s Wi s.  St at .  § 100. 18 cl ai m,  

we ar e l ef t  wi t h t he bal ance of  i t s  compl ai nt .   Recal l  t hat  i n 

addi t i on t o § 100. 18,  Uni t ed r el i ed upon t heor i es of  br each of  

cont r act ,  br each of  expr ess war r ant y,  br each of  i mpl i ed 

war r ant y,  i ndemni f i cat i on,  and cont r i but i on.   These cl ai ms wer e 

br ought  bot h i n i t s own name and t hr ough i t s assi gnment s f r om 

t he homeowner s.   The ci r cui t  cour t  f ound al l  of  t hem f ai l ed at  

summar y j udgment  on account  of  ei t her  t he economi c l oss 

doct r i ne,  t he specul at i veness of  t he r equest ed damages,  or  bot h.   

On appeal ,  t he cour t  of  appeal s r eached t he opposi t e concl usi on 

                                                 
16 To t he ext ent  ot her  j ur i sdi ct i ons do empl oy l anguage 

i mpl yi ng a mor e cat egor i cal  di st i nct i on,  we r espect f ul l y 
di sagr ee wi t h t hem f or  t he r easons st at ed.   See,  e. g. ,  Newcal  
I ndus. ,  I nc.  v.  I kon Of f i ce Sol ut i on,  513 F. 3d 1038,  1053 ( 9t h 
Ci r .  2008)  ( " [ T] he det er mi nat i on of  whet her  an al l eged 
mi sr epr esent at i on ' i s  a st at ement  of  f act '  or  i s  i nst ead ' mer e 
puf f er y '  i s  a l egal  quest i on t hat  may be r esol ved"  wi t hout  t he 
j ur y ' s i nvol vement )  ( i nt er nal  quot at i on mar ks and ci t at i on 
omi t t ed) .          

17 Our  det er mi nat i on t hat  t he st at ement s wer e not  puf f er y 
f or  summar y j udgment  pur poses does not  mean t hat  Uni t ed 
aut omat i cal l y pr evai l s on i t s Wi s.  St at .  § 100. 18 cl ai m.   That  
det er mi nat i on wi l l  be made by t he j ur y,  and t he par t i es ar e 
st i l l  ent i t l ed t o submi t  evi dence t o t he j ur y r egar di ng whet her  
t he st at ement s wer e act ual l y made,  whet her  t hey const i t ut ed 
mi sr epr esent at i on under  t he st at ut e,  and so on.      
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on each poi nt .   Bot h cour t s wer e par t l y cor r ect  and par t l y 

i ncor r ect ,  compel l i ng us t o af f i r m i n par t  and r ever se i n par t .      

1.  Uni t ed' s Cl ai ms Thr ough t he Assi gnment s ar e I mper mi ssi bl e 

¶40 Bef or e expl ai ni ng why t he cl ai ms Uni t ed asser t ed 

t hr ough t he assi gnment s ar e i mper mi ssi bl e,  we pause t o r ebut  t he 

concur r ence' s unf ounded and unshar ed asser t i on t hat  no such 

cl ai ms exi st .    

¶41 To be sur e,  t he compl ai nt  di d not  expl i c i t l y  i ndi cat e 

t hat  Uni t ed was sui ng Red- D- Mi x t hr ough t he assi gnment s i n t he 

homeowner s'  name.   Never t hel ess,  t hat  has been t he uncont est ed 

vi ew of  ever yone i nvol ved i n t he case f r om i t s i ncept i on t o t he 

pr esent  day.   I n t he c i r cui t  cour t ,  bot h par t i es pr oceeded wi t h 

t he under st andi ng t hat  Uni t ed was sui ng bot h i n i t s own name and 

t hat  of  t he homeowner s.   The ci r cui t  cour t  i t sel f  memor i al i zed 

t hat  under st andi ng i n i t s summar y j udgment  or der ,  di smi ssi ng 

" al l  c l ai ms asser t ed by Uni t ed .  .  .  t hr ough t he assi gnment s 

f r om t he pr oper t y owner s .  .  .  . "   ( Emphasi s added. )   Al l  t he 

br i ef s at  t he cour t  of  appeal s r ef er  t o c l ai ms bei ng f i l ed 

t hr ough t he assi gnment s,  as does t he cour t  of  appeal s '  opi ni on 

and t he pet i t i on f or  r evi ew.   Nei t her  par t y deni es at  t hi s l at e 

dat e,  nor  di d t hey ever ,  t hat  Uni t ed f i l ed c l ai ms t hr ough t he 

assi gnment s i n t he homeowner s'  name.  

¶42 Al one among ever y at t or ney or  j udge who has ever  

par t i c i pat ed i n t hi s case,  f r om i t s commencement  t o t oday,  Chi ef  

Just i ce Abr ahamson and t he t wo j ust i ces j oi ni ng her  i n t he 

concur r ence,  bel i eve Uni t ed di d not  sue i n t he homeowner s'  name 

i n addi t i on t o i t s own.   Cont r ar y t o t hei r  suggest i on,  we ar e 
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not  her e adopt i ng " Red- D- Mi x ' s mi st aken depi ct i on of  t he 

compl ai nt , "  concur r ence,  ¶68,  we ar e adopt i ng t he depi ct i on 

shar ed by t he at t or ney who dr af t ed and f i l ed t he compl ai nt ,  t he 

at t or ney who r esponded t o i t ,  t he c i r cui t  cour t  t hat  r ul ed on 

i t ,  and t he t hr ee j udges on t he cour t  of  appeal s panel  who hear d 

t he case bef or e us.   Per haps t he most  def i ni t i ve st at ement  on 

t he mat t er  comes f r om t he l awyer  who has r epr esent ed Uni t ed 

t hr oughout  t hese pr oceedi ngs,  who wr ot e i n her  r esponse t o Red-

D- Mi x ' s mot i on f or  summar y j udgment  t hat  her  c l i ent  was 

" asser t i ng causes of  act i on i n i t s own name as wel l  as on behal f  

of  t he pr oper t y  owner s as al t er nat i ve t heor i es of  r ecover y. "   

( Emphasi s added. )   Thi s unequi vocal  sent ence was penned by t he 

same per son who si gned t he compl ai nt  i t sel f .   I t  i s  di f f i cul t  t o 

compr ehend why t he concur r i ng j ust i ces bel i eve t hey under st and 

t he nat ur e of  t he compl ai nt  bet t er  t han i t s aut hor .  

¶43 The concur r ence' s unexpl ai ned asser t i ons 

not wi t hst andi ng,  we do not  bel i eve t he ci r cui t  cour t  or  par t i es 

wi l l  have t o guess as t o whi ch c l ai ms wer e f i l ed i n t he 

homeowner s'  name,  gi ven t hat  al l  of  t hem have r epeat edl y 

r ef er r ed t o t hose cl ai ms t hr oughout  t he l i t i gat i on,  i ncl udi ng 

t he ci r cui t  cour t  i n t he ver y or der  t he concur r ence par aphr ases.   

See i d. ,  ¶65 ( not i ng t hat  t he c i r cui t  cour t  summar y j udgment  

or der  di smi ssed " c l ai ms asser t ed t hr ough t he assi gnment s f r om 

t he pr oper t y owner s .  .  .  . " ) .   The concur r ence t hi nks we shoul d 

be mor e " pr eci se i n t el l i ng t he c i r cui t  cour t  whi ch par t s of  t he 

compl ai nt  i t  shoul d st r i ke. "   I d. ,  ¶70.   We do not  shar e i t s 

doubt s over  t he c i r cui t  cour t ' s  abi l i t i es,  or  t hi nk any mor e 
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pr eci s i on i s r equi r ed,  as i t  al r eady di smi ssed t he cl ai ms 

asser t ed t hr ough t he assi gnment s and t hus pr esumabl y knows what  

t hose cl ai ms ar e.  

¶44 I n pr of oundl y mi sl eadi ng f ashi on,  t he concur r ence 

suggest s t hat  Uni t ed agr ees t hat  t he assi gnment s ar e a " r ed 

her r i ng"  i n t he same sense t hat  t he concur r ence uses t hat  t er m.   

I d. ,  ¶66.   Uni t ed cal l s t he assi gnment s a " r ed her r i ng"  i n i t s  

br i ef  her e wi t h r espect  t o i t s ar gument  on damages,  and t he t er m 

was empl oyed i n t he same cont ext  at  or al  ar gument .   As shown 

bel ow,  we agr ee wi t h Uni t ed on t hat  poi nt .   Nei t her  Uni t ed nor  

anyone el se,  asi de f r om t he concur r ence,  has ever  cont ended t hat  

t he assi gnment s ar e a " r ed her r i ng"  i n t he sense t hat  Uni t ed di d 

not  sue t hr ough t hem.   Ever yone el se has t aken t he exact  

opposi t e posi t i on at  ever y st age of  t he l i t i gat i on.  

¶45 The concur r ence hel pf ul l y at t aches t he compl ai nt .   We 

mi ght  j ust  as easi l y at t ach t he numer ous document s maki ng 

abundant l y c l ear  how novel  t he concur r ence' s i nt er pr et at i on of  

t hat  compl ai nt  i s .   To name j ust  a f ew of  t hese document s,  t her e 

i s Uni t ed' s br i ef  opposi ng summar y j udgment ,  t he c i r cui t  cour t  

or der ,  t he br i ef s at  t he cour t  of  appeal s,  t he cour t  of  appeal s '  

opi ni on,  and t he pet i t i on f or  r evi ew.   Tr ees shoul d not  have t o 

di e i n or der  f or  us t o subst ant i at e such an obvi ous and 

uncont est ed poi nt ,  so we decl i ne t o add any appendi ces of  our  

own.         

¶46 Ret ur ni ng f r om t he concur r ence' s i magi ned ver si on of  

t he case t o t he act ual  di sput e,  consi der  agai n t he cour t  of  

appeal s opi ni on.   I n r ever si ng t he t r i al  j udge,  t he cour t  of  
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appeal s '  ent i r e anal ysi s of  Li nden occupi es t wo sent ences,  

quot ed her e i n f ul l :   

The t r i al  cour t  concl uded t hat  t he homeowner s coul d 
not  sue Red- D- Mi x on t hei r  own,  and so had no r i ght s 
t o assi gn,  because a pr oper t y  owner  cannot  sue a 
subcont r act or  di r ect l y.   See Li nden,  283 Wi s.  2d 606,  
¶¶17,  32.   Whi l e t he homeowner s may have had no r i ght s 
agai nst  Red- D- Mi x t o assi gn,  t he Assi gnment s nei t her  
st r i p f r om Uni t ed i t s r i ght  t o sue Red- D- Mi x nor  
pr ot ect  Uni t ed f r om [ t he]  homeowner s'  pot ent i al  
br each- of - cont r act  c l ai ms.    

Uni t ed Concr et e,  No.  2011AP1566,  ¶11.   Thi s i s a r at her  

conf usi ng t r ai n of  t hought .   The cour t  of  appeal s accur at el y  

sums up t he t r i al  j udge' s r easoni ng,  but  t hen pr oceeds t o i gnor e 

hi s concl usi on.   I f  t he c i r cui t  cour t  was i n f act  cor r ect  t hat  

t he homeowner s cannot  sue Red- D- Mi x,  r ender i ng t he assi gnment s 

nul l i t i es,  t hen summar y j udgment  was i n f act  pr oper l y gr ant ed on 

t he cl ai ms Uni t ed br ought  t hr ough t he assi gnment s.   Rat her  t han 

r esol v i ng t hat  i ssue,  t he cour t  of  appeal s deci ded i nst ead t o 

addr ess onl y t he c l ai ms i n Uni t ed' s own name and t he pot ent i al  

c l ai ms by t he homeowner s agai nst  Uni t ed.   I n ot her  wor ds,  t he 

" may"  i n t he par agr aph quot ed above l eaves a cr uci al  quest i on 

unanswer ed,  and cr eat es needl ess uncer t ai nt y on r emand.    

¶47 Li nden answer s t he quest i on def i ni t i vel y.   Ther e,  we 

hel d t hat  t he economi c l oss doct r i ne18 pr event s a homeowner  f r om 

                                                 
18 The economi c l oss doct r i ne,  as i nt er pr et ed by Li nden v.  

Cascade St one Co. ,  I nc. ,  2005 WI  113,  283 Wi s.  2d 606,  699 
N. W. 2d 189,  was r ai sed and f ul l y br i ef ed at  t he cour t  of  
appeal s,  and di scussed by t hat  cour t ,  and i t  was r ai sed i n t he 
pet i t i on f or  r evi ew and f ul l y br i ef ed her e.   I t  i s  pr oper l y 
bef or e us.  
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sui ng a subcont r act or  i n t or t  f or  pur el y economi c l oss.   Li nden,  

283 Wi s.  2d 606,  ¶¶26- 31.   Expoundi ng,  we det er mi ned t hat  a t or t  

sui t  does not  l i e " when .  .  .  t he def ect i ve pr oduct  i s a 

component  par t  of  an i nt egr at ed st r uct ur e or  f i ni shed pr oduct "  

and t he damage i s sol el y " t o an i nt egr at ed pr oduct ,  whi ch 

r esul t s i n onl y  economi c l oss, "  r at her  t han physi cal  har m or  

per sonal  i nj ur y .   I d. ,  ¶28 ( i nt er nal  quot at i on mar ks and 

ci t at i on omi t t ed) .   To hol d ot her wi se,  we r easoned,  " woul d 

r equi r e a f i ndi ng of  pr oper t y damage i n v i r t ual l y ever y case i n 

whi ch"  t he onl y har m t hat  occur s i s t o t he pr oduct  i t sel f ,  " and 

woul d pr event  cont r act ual  r ul es f r om ser vi ng t hei r  l egi t i mat e 

f unct i on i n gover ni ng commer ci al  t r ansact i ons. "   I d. ,  ¶27 

( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    

¶48 The cl ai ms Uni t ed asser t ed agai nst  Red- D- Mi x t hr ough 

t he assi gnment s squar el y f i t  wi t hi n t he c l ass of  l awsui t s 

gover ned by Li nden.   Uni t ed had a cont r act  wi t h Red- D- Mi x,  and 

cont r act s wi t h t he homeowner s.   No cont r act  exi st ed bet ween Red-

D- Mi x and t he homeowner s.   Wi t h onl y t wo except i ons, 19 t he 
                                                 

19 Ther e i s evi dence i n t he r ecor d suggest i ng t hat  t wo 
pr oper t i es di d suf f er  damage out si de of  t he concr et e i t sel f ,  one 
i nvol v i ng gr ass gr owi ng i n a dr i veway and pr obl ems wi t h 
l andscapi ng,  t he ot her  i nvol v i ng unusual  wear  and t ear  t o a 
car pet .   At  t he summar y j udgment  hear i ng,  counsel  f or  Red- D- Mi x 
suggest ed t hat  t hese t wo cl ai ms coul d not  be di smi ssed under  t he 
economi c l oss doct r i ne.   I t  was a pr udent  concessi on.   See 
Li nden,  283 Wi s.  2d 606,  ¶6 ( " Economi c damages"  cover ed by t he 
doct r i ne " do not  i ncl ude l osses due t o .  .  .  damage t o ot her  
pr oper t y. " )  ( c i t at i on omi t t ed) .   Because t hese homeowner s'  
c l ai ms ar e not  bar r ed by t he economi c l oss doct r i ne,  and because 
damages as a gener al  mat t er  ar e not  f at al l y specul at i ve,  see 
i nf r a ¶55,  t hey shoul d be i ncl uded i n t he case t hat  goes t o 
t r i al .     
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damages wer e t o t he i nst al l ed concr et e i t sel f ,  and t her e wer e no 

physi cal  i nj ur i es or  per sonal  har m.   I n shor t ,  t he t hr ee par t i es 

st ood i n t he same posi t i on as t hose di scussed i n Li nden. 20   

¶49 Al t hough t he pl ai nt i f f s i n Li nden abandoned t hei r  

cont r act  c l ai ms bef or e t hei r  case r eached our  cour t ,  i d. ,  ¶31,  

we never t hel ess spoke unequi vocal l y on t he subj ect .   I n 

s i t uat i ons l i ke t hese,  we sai d,  " homeowner s r et ai n cont r act ual  

r emedi es agai nst  t he gener al  cont r act or s,  who i n t ur n have t hei r  

own r emedi es agai nst  t he subcont r act or s. "   I d. ,  ¶30.   That  i s  t o 

say,  cont r act ual  c l ai ms shoul d be br ought  bet ween par t i es i n 

pr i v i t y of  cont r act .   The homeowner s and Red- D- Mi x wer e not  i n 

pr i v i t y,  and Uni t ed cannot  cr eat e a cause of  act i on f or  i t s 

cust omer s wher e none l i es. 21   

¶50 Uni t ed at t empt s t o di st i ngui sh Li nden on t wo pr i nci pl e 

gr ounds. 22  Nei t her  i s convi nci ng.   Fi r st ,  i t  s t r esses t hat  
                                                 

20 Uni t ed ar gued t o t he c i r cui t  cour t  t hat  Li nden appl i es 
onl y t o subcont r act or s and not  suppl i er s,  and t hat  Red- D- Mi x can 
onl y be char act er i zed as t he l at t er .   I t  does not  pr ess t hat  
ar gument  her e so we do not  t ake i t  up i n det ai l .   Suf f i ce i t  t o 
say,  as we do above,  t hat  t he par t i es st and i n t he same posi t i on 
v i s- à- vi s one anot her  as di d t he par t i es i n Li nden i n al l  
r el evant  r espect s.    

21 Bot h par t i es gr ant  t hat  i f  any pr oper t y owner s sue 
Uni t ed,  i t  can t hen br i ng Red- D- Mi x i n as a t hi r d- par t y 
def endant .    

22 I n addi t i on t o t hese t wo poi nt s,  Uni t ed mai nt ai ns t hat  
Red- D- Mi x conceded t he assi gnment s '  val i di t y i n a pr i or  mot i on 
dur i ng t he l i t i gat i on over  i nsur ance cover age i n t he case.   I t  
pr ovi des no ci t at i ons and scant  ar gument  i n suppor t .   We r ead 
t he mot i on s i mpl y as ar gui ng,  i n a l ar gel y unr el at ed pr oceedi ng,  
t hat  t he homeowner s t r ansf er r ed what ever  r i ght s t hey mi ght  have 
had t o sue Red- D- Mi x t o Uni t ed,  not  t hat  t hey necessar i l y  
enj oyed such r i ght s.  
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" pr i v i t y of  cont r act  exi st s bet ween t he opposi ng par t i es"  her e,  

whi l e i t  di d not  i n Li nden.   Thi s i s t r ue,  but  i mmat er i al .   The 

pr i v i t y of  cont r act  bet ween Uni t ed and Red- D- Mi x has not hi ng t o 

do wi t h t he r el at i onshi p bet ween t he homeowner s and Red- D- Mi x,  

or  t he abi l i t y  of  t he f or mer  t o sue Red- D- Mi x.   I f  t he 

homeowner s cannot  f i l e an act i on agai nst  Red- D- Mi x,  t hen Uni t ed 

cannot  do so i n t hei r  name.  

¶51 Last l y,  Uni t ed ur ges us t o accept  t he c l ai ms on t he 

basi s t hat  Li nden i mposed no bar  on t hi r d- par t y cont r act  

benef i c i ar y act i ons.   We gr ant  t hat  Li nden l ef t  unset t l ed t he 

per mi ssi bi l i t y  of  such sui t s.   I d. ,  ¶31.   That  quest i on wi l l  

r emai n open,  as Uni t ed di d not  c l ai m,  i n i t s compl ai nt ,  t hat  i t  

was exer ci s i ng any r i ght s t o sue on behal f  of  t he homeowner s as 

t hi r d- par t y benef i c i ar i es.  

¶52 To summar i ze,  Li nden pr ecl udes Uni t ed f r om sui ng Red-

D- Mi x i n t he name of  t he homeowner s.   The ci r cui t  cour t  pr oper l y  

di smi ssed t hose cl ai ms on summar y j udgment ,  and t he cour t  of  

appeal s i mpr oper l y r ei nst at ed t hem.   I t  i s  r ever sed i nsof ar  as 

i t  di d so,  and t hose cl ai ms wi l l  not  go t o t r i al .  

2.  Uni t ed' s Cl ai ms i n I t s Own Name ar e Per mi ssi bl e 

¶53 The ci r cui t  cour t  r ej ect ed Uni t ed' s c l ai ms br ought  i n 

i t s own name on t he gr ounds t hat  damages wer e t oo specul at i ve.   

I n t he cour t  of  appeal s '  j udgment ,  however ,  t hey wer e 

suf f i c i ent l y concr et e t o j ust i f y a t r i al .   We agr ee wi t h t he 
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cour t  of  appeal s ,  t hough we over r ul e i t s pr emat ur e det er mi nat i on 

r egar di ng t he ef f ect  of  t he assi gnment s. 23 

¶54 I n or der  t o sur vi ve summar y j udgment ,  a compl ai nt  

soundi ng i n cont r act  must  al l ege damages.   See,  e. g. ,  Bl ack v.  

St .  Ber nadet t e Congr egat i on of  Appl et on,  121 Wi s.  2d 560,  566,  

360 N. W. 2d 550 ( Ct .  App.  1984) .   Such al l egat i ons must  r ef l ect  

" [ t ] he f undament al  i dea i n al l owi ng damages f or  br each of  

cont r act , "  t hat  i s ,  " t o put  t he pl ai nt i f f  i n as good a posi t i on 

f i nanci al l y as he woul d have been i n but  f or  t he br each"  by 

gi v i ng t he aggr i eved par t y " what  he cont r act s f or  or  i t s 

equi val ent . "   Cent .  Br own Cnt y.  Wat er  Aut h.  v.  Consoer ,  

                                                 
23 Uni t ed obj ect s t o Red- D- Mi x ' s br i ef i ng of  t hi s i ssue on 

t he gr ounds t hat  i t  was not  pr esent ed i n t he pet i t i on f or  
r evi ew.   Al t hough t he wor d " damages"  does not  appear  i n t he 
pet i t i on' s st at ement  of  i ssues,  t he quest i on of  whet her  damages 
ar e specul at i ve i s c l osel y i nt er t wi ned wi t h t he quest i on of  
whet her  t he act i on i s bar r ed by Li nden,  whi ch was r ai sed.   An 
exami nat i on of  our  own di scussi on shows as much,  as does 
i nspect i on of  t he cour t  of  appeal s opi ni on,  t he br i ef s,  or  t he 
ar gument s t o t he t r i al  cour t .   I n a wor d,  Red- D- Mi x has al ways 
t aken t he posi t i on t hat  t he c l ai ms asser t ed t hr ough t he 
assi gnment s ar e i nval i d because t he pr oper t y owner s cannot  sue 
Red- D- Mi x under  Li nden,  and t hat  i s one of  t he r easons why 
Uni t ed' s own damages ( whi ch ar e i n par t  c l ai med on behal f  of  t he 
owner s)  ar e specul at i ve.   I t  has t aken t hat  posi t i on at  ever y 
st age of  l i t i gat i on and i n ever y cour t ,  and i t  t ook i t  i n i t s 
pet i t i on f or  r evi ew.   I n t hi s sense,  t he t wo i ssues ar e not  onl y 
l i nked,  each i s par t  and par cel  of  t he ot her .    

Mor eover ,  even t hough t he pet i t i on di d not  speci f i cal l y 
ment i on damages i n i t s f r ami ng of  t he i ssue,  i t  di d di scuss i t  
at  some l engt h i n t he ar gument  sect i on of  t he pet i t i on,  put t i ng 
bot h Uni t ed and t he cour t  on not i ce t hat  i t  was i nher ent  i n t he 
i ssue r ai sed.   To r ef use t o addr ess i t  woul d be t o adopt  a 
cr i mped r eadi ng of  our  pr ocedur al  r ul es,  and woul d i mpai r  t he 
compr ehensi veness of  our  deci s i on and cr eat e unnecessar y 
ambi gui t y on r emand.   
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Townsend,  Envi r odyne,  No.  09- C- 0131,  2013 WL 501419,  unpubl i shed 

sl i p op.  at  * 10 ( E. D.  Wi s.  Feb.  11,  2013)  ( quot i ng Schuber t  v.  

Mi dwest  Br oad.  Co. ,  1 Wi s.  2d 497,  502,  85 N. W. 2d 449 ( 1957)  and 

DeSombr e v.  Bi ckel ,  18 Wi s.  2d 390,  398,  118 N. W. 2d 868 ( 1963) ) .   

A par t y sat i sf i es i t s bur den at  summar y j udgment  wi t h r espect  t o 

damages i f  i t  advances evi dence t hat  i t  di d not  " r ecei ve[ ]  t he 

benef i t  of  i t s  bar gai n. "  I d.   One way of  maki ng t hi s showi ng i s 

t o submi t  evi dence t hat  r ai ses a mat er i al  quest i on of  f act  as t o 

whet her  a pr oduct  or  ser vi ce pr ovi ded " was of  l esser  qual i t y"  

t han guar ant eed under  t he agr eement ,  and whet her  i t s def ect s l ed 

t he pl ai nt i f f  t o i ncur  " cost s needed t o r epai r  t he al l eged 

def ect s. "   I d.   As a mor e gener al  mat t er ,  t o be r ecover abl e i n a 

cont r act  c l ai m,  damages have t o " f l ow[ ]  f r om t he br each. "   

Denhar t  v.  Waukesha Br ewi ng Co. ,  21 Wi s.  2d 583,  595,  124 

N. W. 2d 664 ( 1963)  ( c i t at i on omi t t ed) ,  and t hey " must  be 

r easonabl y f or eseeabl e at  t he t i me t he cont r act  was made as a 

pr obabl e r esul t  of  t he br each. "   Pet er son v.  Cor ner st one Pr op.  

Dev. ,  LLC,  2006 WI  App 132,  ¶50,  294 Wi s.  2d 800,  720 N. W. 2d 716 

( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    

¶55 The r ecor d cont ai ns evi dence suggest i ng t hat  f l at wor k 

r equi r ed r epl acement  because of  t he det er i or at i on i n Red- D- Mi x ' s 

concr et e.   Uni t ed has al r eady r epl aced one dr i veway,  bel ongi ng 

t o t he Beyer s,  pur suant  t o a set t l ement  wi t h t he aggr i eved 
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par t y. 24  Anot her  coupl e,  t he Mi chael s,  demanded a r eser vat i on of  

r i ght s t o sue Uni t ed i n r et ur n f or  execut i ng t he assi gnment ,  

ent i t l i ng t hem t o hal e Uni t ed i nt o cour t  at  any t i me.   Repl aci ng 

t he wor k done f or  ei t her  t he Beyer s or  t he Mi chael s woul d not  

have been necessar y i f  Uni t ed had pr ocur ed dur abl e concr et e f r om 

Red- D- Mi x.   The l at t er ' s f ai l ur e t o suppl y  such concr et e 

br eached i t s cont r act  wi t h Uni t ed,  and t he cost  of  r epl acement  

i s di r ect l y at t r i but abl e t o t hat  f ai l ur e,  i . e. ,  i t  " f l ow[ s]  f r om 

t he br each. "   Denhar t ,  21 Wi s.  2d at  595.   Fur t her mor e,  a 

compet ent  suppl i er  of  concr et e knows t hat  i f  i t  sel l s a 

subst andar d pr oduct ,  t he end- user s wi l l  l i kel y see t hei r  

pr oper t i es mar r ed.   Red- D- Mi x was awar e of  t hat  i nevi t abi l i t y  as 

wel l ,  or  shoul d have been,  so t he damages wer e " r easonabl y 

f or eseeabl e at  t he t i me t he cont r act  was made as a pr obabl e 

                                                 
24 I n i t s i ni t i al  br i ef ,  Red- D- Mi x submi t s t hat  t he Beyer s 

shoul d be excl uded f r om t he equat i on because evi dence of  i t s  
case i n smal l  c l ai ms cour t  was onl y gi ven t o t he c i r cui t  cour t  
pr esi di ng over  t hi s mat t er  af t er  summar y j udgment  was ent er ed 
bel ow.   However ,  i t  concedes t hat  " r ef er ence t o"  t he smal l  
c l ai ms l i t i gat i on was made pr i or  t o t hat  dat e i n c i r cui t  cour t ,  
and t hat  t he st i pul at i on and or der  cal l i ng f or  t he r epl acement  
pr eceded t he summar y j udgment  hear i ng.   Red- D- Mi x does not  
chal l enge t he ver aci t y of  Uni t ed' s r epr esent at i ons t o t he 
c i r cui t  cour t  r egar di ng t he Beyer s '  case,  nor  t he nat ur e of  t he 
or der .   The t r i al  j udge was made adequat el y awar e of  t he case 
and Uni t ed' s r el i ance upon i t  f or  us t o consi der  i t  her e.  
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r esul t  of  t he br each. "   Pet er son,  294 Wi s.  2d 800,  ¶50. 25  

Damages ar e not  specul at i ve.      

¶56 One f i nal  poi nt .   The above- quot ed passage f r om t he 

cour t  of  appeal s opi ni on r egar di ng t he assi gnment s cr eat es 

conf usi on on t he quest i on of  damages,  i n addi t i on t o t he 

ambi gui t y i t  i nser t s i nt o t he economi c l oss doct r i ne.   To r epeat  

t he most  essent i al  sent ence,  t he cour t  of  appeal s announced t hat  

" [ w] hi l e t he homeowner s may have had no r i ght s agai nst  Red- D- Mi x 

t o assi gn,  t he Assi gnment s nei t her  st r i p f r om Uni t ed i t s r i ght  

t o sue Red- D- Mi x nor  pr ot ect  Uni t ed f r om homeowner s'  pot ent i al  

br each- of - cont r act  c l ai ms. "   Uni t ed Concr et e,  No.  2011AP1566,  

¶11.   I n t he pr ecedi ng sect i on we had occasi on t o comment  on t he 

pr obl emat i c ambi gui t y of  t he t er m " may"  i n t he f i r st  sent ence.   

Now,  we must  over r ul e t he pr emat ur e st at ement  made i n t he 

second.  

¶57  As shown above,  t her e was suf f i c i ent  evi dence i n t he 

r ecor d r egar di ng damages f or  Uni t ed t o sur vi ve summar y j udgment .   

The cour t  of  appeal s di d not  need t o const r ue t he l egal  

s i gni f i cance of  t he assi gnment s i n or der  t o r each i t s r esul t ,  

l et  al one t o do so wi t h no expl anat i on,  no consi der at i on of  t he 

                                                 
25 Obvi ousl y,  not hi ng i n t hi s opi ni on shoul d be t aken t o 

l i mi t  Uni t ed,  i n i t s showi ng of  damages,  t o expenses under t aken 
wi t h r espect  t o t he Beyer s '  and Mi chael s '  pr oper t i es.   We f ocus 
on t hose pr oper t i es onl y because t hey ar e suf f i c i ent  f or  Uni t ed 
t o sur mount  t he hur dl e of  summar y j udgment .   Uni t ed i s ent i t l ed,  
l i ke al l  pl ai nt i f f s,  t o pr ove up t o t he j ur y ' s sat i sf act i on any 
damages t hat  st em f r om t he br each and whi ch wer e r easonabl y 
f or eseeabl e by Red- D- Mi x at  t he t i me i t  cont r act ed t o suppl y t he 
r el evant  concr et e t o Uni t ed.    
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assi gnment s '  t er ms,  and no ci t at i on t o aut hor i t y.   We over r ul e 

i t s comment s on t he st at us of  t he assi gnment s.   I f  t he 

assi gnment s become r el evant  i n any f ur t her  pr oceedi ngs bef or e 

t he c i r cui t  cour t ,  t hey can be i nt er pr et ed af r esh at  t hat  t i me.     

V.  CONCLUSI ON 

¶58 As shown above,  t he cour t  of  appeal s was i n t he mai n 

cor r ect ,  but  r eached t he wr ong r esul t  i n one r espect  and was 

over br oad or  i mpr eci se i n ot her s.   To wi t ,  t he cour t  of  appeal s 

pr oper l y r ever sed t he ci r cui t  cour t ' s  r ul i ng r egar di ng puf f er y,  

t hough i t  i ncor r ect l y det er mi ned t hat  puf f er y i s al ways a 

quest i on of  f act  f or  t he j ur y.   On t he next  i ssue,  t he cour t  of  

appeal s er r ed i n i t s det er mi nat i on t hat  t he c l ai ms Uni t ed 

asser t ed t hr ough t he assi gnment s wer e val i d,  when,  wi t h t wo 

except i ons, 26 t he economi c l oss doct r i ne bar r ed t he homeowner s 

f r om sui ng Red- D- Mi x and t hus bar r ed Uni t ed f r om sui ng i n t hei r  

name.   Fi nal l y,  t he cour t  of  appeal s r i ght l y r ever sed t he 

ci r cui t  cour t  f or  f i ndi ng al l  t he asser t ed damages specul at i ve,  

t hough i n doi ng so i t  pr emat ur el y i nt er pr et ed t he l egal  

s i gni f i cance of  t he assi gnment s.   I t s l anguage const r ui ng t he 

assi gnment s i s over r ul ed.    

¶59 When t he case i s r et ur ned t o i t ,  t he c i r cui t  cour t  i s  

di r ect ed t o di smi ss t he c l ai ms asser t ed t hr ough t he assi gnment s,  

and t o al l ow t he r emai ni ng cl ai ms t o pr oceed t o t r i al .   We 

af f i r m i n par t ,  r ever se i n par t ,  and r emand wi t h i nst r uct i ons.   

                                                 
26 See supr a not e 19.    
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t ,  and t he cause i s r emanded 

t o t he c i r cui t  cour t  wi t h i nst r uct i ons.  
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¶60 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he cour t  of  appeal s '  unpubl i shed per  cur i am opi ni on i n 

t hi s case.   Li ke t he cour t  of  appeal s,  I  woul d r ever se t he or der  

f or  summar y j udgment  and r emand t he mat t er  t o t he c i r cui t  cour t  

f or  t r i al  wi t hout  any speci f i c  i nst r uct i ons.  

¶61 I  have t r oubl e wi t h t he maj or i t y opi ni on' s i nst r uct i on 

t o t he c i r cui t  cour t  " t o di smi ss t he c l ai ms asser t ed t hr ough t he 

assi gnment s,  and t o al l ow t he r emai ni ng cl ai ms t o pr oceed t o 

t r i al . "   Maj or i t y op. ,  ¶¶3,  59.   To t ake a page out  of  t he 

maj or i t y opi ni on' s pl ay on t he wor d " concr et e, "  I  suggest  t hat  

t he maj or i t y opi ni on' s i nst r uct i on " t o di smi ss [ Uni t ed 

Concr et e' s]  c l ai ms asser t ed t hough t he assi gnment s"  i s not  

concr et e enough.     

¶62 Just  what  c l ai ms does t he maj or i t y have i n mi nd t hat  

have t o be di smi ssed?  Why make t he ci r cui t  cour t  and t he 

par t i es guess whi ch cl ai ms t he maj or i t y want s di smi ssed?  Just  

t el l  us!      

¶63 As I  r ead t he compl ai nt ,  whi ch I  have at t ached her et o 

as Exhi bi t  A,  Uni t ed Concr et e has not  asser t ed any cl ai ms 

t hr ough t he assi gnment s.   Uni t ed Concr et e' s compl ai nt  has seven 

number ed cl ai ms.   Al l  t he c l ai ms Uni t ed Concr et e asser t s i n t he 

compl ai nt  ar e f or  i nj ur i es Uni t ed Concr et e al l eges i t  has 

suf f er ed as a r esul t  of  Red- D- Mi x ' s conduct .  

¶64 The ci r cui t  cour t  or der  di smi ssed Uni t ed Concr et e' s 

ent i r e compl ai nt .   The subst ant i ve por t i on of  t he di smi ssal  

or der  r eads as f ol l ows:  
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NOW,  THEREFORE,  I T I S HEREBY ORDERED AND ADJUDGED t hat  
Red- D- Mi x Concr et e,  I nc. ' s mot i on f or  summar y j udgment  
i s gr ant ed.   The Cour t  r ul es t hat  al l  c l ai ms asser t ed 
by Uni t ed Concr et e & Const r uct i on,  I nc.  t hr ough t he 
assi gnment s f r om t he pr oper t y owner s and al l  t or t  
based cl ai ms ar e pr ecl uded by t he hol di ng i n Li nden v.  
Cascade,  2005 WI  113,  283 Wi s.  2d 606,  699 N. W. 2d 189 
and t he Economi c Loss Doct r i ne.  

I T I S FURTHER ORDERED AND ADJUDGED t hat ,  wi t h r espect  
t o t he Pl ai nt i f f ' s  Wi s.  St at .  § 100. 18 cl ai m,  t he 
st at ement s made by Red- D- Mi x Concr et e,  I nc. ' s sal esman 
const i t ut e " puf f er y"  and ar e not  act i onabl e under  t he 
st at ut e.  

I T I S FURTHER ORDERED AND ADJUDGED t hat ,  wi t h r espect  
t o Uni t ed Concr et e & Const r uct i on,  I nc. ' s r emai ni ng 
cl ai ms,  t he Pl ai nt i f f  has not  suf f i c i ent l y est abl i shed 
damages,  t o suppor t  i t s  c l ai ms ( emphasi s added) .  

¶65 Thi s c i r cui t  cour t  or der  or gani zes Uni t ed Concr et e' s 

compl ai nt  i nt o f our  cat egor i es of  c l ai ms:  ( 1)  c l ai ms asser t ed 

t hr ough t he assi gnment s f r om t he pr oper t y owner s;  ( 2)  t or t  based 

cl ai ms;  ( 3)  Wi s.  St at .  § 100. 18 cl ai m;  and ( 4)  r emai ni ng cl ai ms.   

The ci r cui t  cour t  or der  does not  make cl ear  whi ch of  t he seven 

cl ai ms i n Uni t ed Concr et e' s compl ai nt  i t  v i ewed as bei ng based 

on t he assi gnment s.    

¶66 The r eal i t y of  t hi s case i s t hat  t he whol e i ssue of  

t he assi gnment s i s,  as Uni t ed Concr et e has mai nt ai ned,  a " r ed 

her r i ng, " 1 di ver t i ng at t ent i on f r om t he r eal  i ssues:   Di d Red- D-

                                                 
1 Ot her s have vi ewed t he di scussi on of  t he assi gnment s i n 

t hi s case as a " r ed her r i ng. "   At  or al  ar gument ,  Just i ce 
Roggensack comment ed about  t he assi gnment s t o Red- D- Mi x ' s 
counsel  dur i ng r ebut t al  as f ol l ows:  

What ever  i s goi ng on her e [ wi t h t he assi gnment s] ,  t o 
me i t  f eel s l i ke a " r ed her r i ng, "  what ' s goi ng on wi t h 
t he homeowner s.   They' r e not  her e.   We' ve got  a 
di sput e bet ween Red- D- Mi x and Uni t ed and t hat ' s  what  I  
t hi nk we' r e gonna f ocus on her e.  
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Mi x vi ol at e Wi s.  St at .  § 100. 18,  di d Red- D- Mi x br each t he 

cont r act ,  and i s Uni t ed Concr et e' s c l ai m f or  damages 

specul at i ve?      

¶67 The maj or i t y opi ni on conf i r ms t he r eal i t y of  t hi s 

case,  expl ai ni ng at  ¶41:   " The compl ai nt  di d not  expl i c i t l y  

i ndi cat e t hat  Uni t ed was sui ng Red- D- Mi x t hr ough t he assi gnment s 

i n t he homeowner s'  name. "   

¶68 Whi l e r ecogni z i ng t he r eal i t y of  t hi s case,  t he 

maj or i t y opi ni on somet i mes accept s Red- D- Mi x ' s mi st aken 

depi ct i on of  t he compl ai nt . 2  I ndeed,  t he maj or i t y opi ni on 

r epeat edl y vaci l l at es bet ween r eal i t y and spi n.      

¶69 The maj or i t y opi ni on' s adopt i on of  Red- D- Mi x ' s 

mi st aken depi ct i on of  t he compl ai nt  r at her  t han t he r eal i t y of  

t he compl ai nt  cul mi nat es i n t he maj or i t y opi ni on' s i nst r uct i on 

t o t he c i r cui t  cour t  " t o di smi ss t he c l ai ms asser t ed t hr ough t he 

assi gnment s,  and t o al l ow t he r emai ni ng cl ai ms t o pr oceed t o 

t r i al . "   

¶70 I  vot e f or  concr et e r eal i t y.   The maj or i t y opi ni on 

shoul d be pr eci se i n t el l i ng t he c i r cui t  cour t  whi ch par t s of  

t he compl ai nt  i t  shoul d st r i ke.   

                                                                                                                                                             
An audi o r ecor di ng of  t he or al  ar gument  can be f ound on t he 

Supr eme Cour t ' s  websi t e at  ht t p: / / www. wi cour t s. gov/ opi ni ons/  
sor al ar gument s. ht m,  at  1: 13: 58 – 1: 14: 15.  

2 See,  f or  exampl e,  ¶¶39,  41,  43,  48 of  t he maj or i t y 
opi ni on,  t r eat i ng t he compl ai nt  as i f  Uni t ed Concr et e' s c l ai ms 
f or  " br each of  cont r act ,  br each of  expr ess war r ant y,  br each of  
i mpl i ed war r ant y,  i ndemni f i cat i on,  and cont r i but i on"  wer e 
" br ought  bot h i n [ Uni t ed Concr et e' s]  own name and t hr ough i t s 
assi gnment s f r om t he homeowner s. "  
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¶71 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on.  
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