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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    The i ssue pr esent ed i n t hi s 

case i s whet her  a c i r cui t  cour t  has i nher ent  aut hor i t y t o or der  

t he physi cal  dest r uct i on of  a pr esent ence i nvest i gat i on r epor t  

( PSI ) .   We r evi ew a publ i shed deci s i on of  t he cour t  of  appeal s, 1 

r ever si ng an or der  of  t he Waukesha Count y Ci r cui t  Cour t  t hat  

quest i oned whet her  t he c i r cui t  cour t  had aut hor i t y t o dest r oy a 

PSI  and decl i ned t o do so.      

                                                 
1 St at e v.  Mel t on,  2012 WI  App 95,  343 Wi s.  2d 784,  820 

N. W. 2d 487.    
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¶2 The def endant ,  Br andon M.  Mel t on ( Mel t on) ,  pl ed gui l t y 

t o t wo f el oni es.   The Waukesha Count y Ci r cui t  Cour t ,  Ri char d A.  

Congdon,  Judge,  r equest ed t hat  t he Wi sconsi n Depar t ment  of  

Cor r ect i ons ( t he DOC)  pr epar e a PSI  t o assi st  t he cour t  i n 

Mel t on' s sent enc i ng.   When t he ci r cui t  cour t  and t he par t i es 

r ecei ved t he PSI ,  Mel t on di sput ed some of  t he i nf or mat i on i n t he 

r epor t .   Judge Congdon or der ed t hat  a second PSI  be pr epar ed 

omi t t i ng t he di sput ed i nf or mat i on.   He al so or der ed t hat  t he 

f i r st  PSI  be seal ed and t hen dest r oyed f ol l owi ng t he expi r at i on 

of  any appel l at e t i me l i mi t s.   Judge Congdon' s successor ,  

Ci r cui t  Judge Mar k D.  Gundr um,  modi f i ed t he dest r uct i on or der  

af t er  Mel t on was sent enced.   Judge Gundr um or der ed t hat  t he 

f i r st  PSI  be seal ed r at her  t han dest r oyed because he quest i oned 

t he cour t ' s  aut hor i t y t o r emove a cour t  document  f r om t he f i l e 

and dest r oy i t .  

¶3 Mel t on appeal ed,  and t he cour t  of  appeal s r ever sed,  

hol di ng t hat  t he c i r cui t  cour t  had t he i nher ent  aut hor i t y t o 

or der  t he dest r uct i on of  t he f i r st  PSI .   The cour t  of  appeal s 

r easoned t hat  havi ng t wo PSI s i n Mel t on' s f i l e woul d l ead t o 

" conf usi on and i nj ust i ce. "   St at e v.  Mel t on,  2012 WI  App 95,  

¶23,  343 Wi s.  2d 784,  820 N. W. 2d 487.    

¶4 We r ever se.   We concl ude t hat  cour t s do not  have 

ei t her  expr ess or  i mpl i ed st at ut or y aut hor i t y  t o or der  t he 

dest r uct i on of  PSI s.   The PSI  st at ut e,  t he Wi sconsi n 
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Admi ni st r at i ve Code, 2 and Wi sconsi n Supr eme Cour t  Rul es on r ecor d 

r et ent i on i mpl i cat e pr i nci pl es of  pr eser vat i on and 

conf i dent i al i t y ,  not  dest r uct i on.   We al so concl ude t hat  cour t s 

l ack t he i nher ent  aut hor i t y t o or der  t he dest r uct i on of  PSI s on 

t he f act s bef or e us or  on any of  t he ar gument s Mel t on has made 

because such power  i s not  necessar y t o a cour t ' s  ef f i c i ent  and 

ef f ect i ve admi ni st r at i on of  j ust i ce.   A cour t  has adequat e means 

of  deal i ng wi t h er r or s,  omi ssi ons,  or  pr ej udi c i al  mat er i al  i n a 

PSI  wi t hout  phys i cal l y dest r oyi ng t he di sput ed r epor t .   A cour t  

can st r i ke obj ect ed- t o por t i ons of  a PSI  and make a r ecor d t hat  

t he cour t  wi l l  not  use t he obj ect ed- t o i nf or mat i on.   I n unusual  

cases,  a cour t  can or der  t hat  a cor r ect ed PSI  be pr epar ed,  and 

i t  can seal  and cl ear l y l abel  t he super seded r epor t .  

¶5 To f or est al l  f ur t her  conf usi on on t he i ssue pr esent ed 

and t o mi t i gat e t he possi bi l i t y  of  er r or ,  we out l i ne pr ocedur es 

t hat  shoul d be f ol l owed when t he bench and bar  ar e conf r ont ed 

wi t h di sput ed PSI s.  

I .  BACKGROUND 

 ¶6 On Sept ember  10,  2009,  Mel t on pl ed gui l t y  t o t wo 

f el oni es:  second- degr ee sexual  assaul t  of  a chi l d f or  havi ng 

sexual  i nt er cour se wi t h a 13- year - ol d and t hef t  of  moveabl e 

pr oper t y gr eat er  t han $2, 500,  cont r ar y t o Wi s.  St at .  

                                                 
2 Ef f ect i ve Jul y 1,  2013,  t he DOC subst ant i al l y  r evi sed Wi s.  

Admi n.  Code § DOC 328 and r emoved l anguage r el at ed t o 
pr esent ence i nvest i gat i on r epor t s.   Thi s chapt er  of  t he 
admi ni st r at i ve code was i n ef f ect  dur i ng t he pendency of  t hi s 
case.   The DOC' s r evi s i on does not  al t er  our  hol di ng.  
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§§ 948. 02( 2) 3 and 943. 20( 1) ( a)  and ( 3) ( bf ) ,  r espect i vel y. 4  Ot her  

pendi ng char ges wer e di smi ssed and r ead i n.   Judge Congdon 

or der ed a PSI  f or  Mel t on.   The cour t  r ecei ved i dent i cal  PSI s f or  

each f el ony f i l e on November  19,  2009.    

 ¶7 Mel t on moved t o st r i ke por t i ons of  t he PSI s because 

t hey al l egedl y v i ol at ed DOC r ul es and cont ai ned " pr ej udi c i al  and 

i nf l ammat or y mat er i al  whi ch shoul d not  be i ncl uded i n a [ PSI ] . "   

Mel t on asser t ed t hat  t he PSI s di scussed cer t ai n unchar ged 

of f enses under  a sect i on ent i t l ed " Descr i pt i on of  Of f enses. "   He 

cl ai med t hat  t he PSI s i ncl uded st at ement s he gave t o pol i ce 

dur i ng an i nt er vi ew and t hat  t he st at ement s i n t he PSI s wer e 

hear say.   Mel t on' s mot i on concl uded by aski ng t hat  t he di sput ed 

i nf or mat i on be st r i cken f r om t he r epor t s " and .  .  .  new [ PSI s]  

be pr epar ed del et i ng t hat  i nf or mat i on and f ur t her  t hat  t he 

or i gi nal  [ PSI s]  pr epar ed on November  19,  2009 be dest r oyed and 

seal ed. "    

¶8 At  a hear i ng on t he mot i on,  hel d weeks bef or e Mel t on' s 

sent enci ng,  Mel t on' s at t or ney st r enuousl y obj ect ed t o i ncl usi on 

of  t he unchar ged of f enses and asked t he cour t  t o st r i ke t hese 

por t i ons of  t he PSI s.   I n t he al t er nat i ve,  t he at t or ney asked 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

4 Mel t on' s appeal  i s  compr i sed of  t wo cases t hat  ar e 
consol i dat ed f or  pur poses of  appeal .   The f i r st  case,  
2008CF1221/ 2011AP1770,  was t he r esul t  of  t he char ge f or  sexual  
assaul t  of  a chi l d.   I n t he second case,  2009CF156/ 2011AP1771,  
Mel t on was char ged wi t h r obber y,  bat t er y,  bai l  j umpi ng,  and 
r ecei v i ng st ol en pr oper t y.   The compl ai nt  was l at er  amended t o 
i ncl ude t hef t .    
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t he cour t  t o " s i mpl y st r i ke t he ent i r e [ PSI ]  and l et  us pr oceed 

f r om t hi s poi nt  f or war d. "   The St at e obj ect ed,  ar gui ng t hat  t he 

di sput ed i nf or mat i on was " i mpor t ant  f or  t he [ c] our t  t o consi der  

when deci di ng t he char act er  of "  Mel t on.   Accor di ng t o t he St at e,  

unchar ged of f enses l i ke t hose at  i ssue may be i ncl uded i n a PSI .    

¶9 Judge Congdon quot ed a l et t er  wr i t t en by t he DOC agent  

who pr epar ed t he PSI s,  acknowl edgi ng t hat  " [ t ] he deci s i on t o 

i ncl ude t hi s [ di sput ed]  i nf or mat i on .  .  .  may be a devi at i on of  

t he st andar d out l i ne. "   The St at e r esponded t hat  i t  di d not  

di sagr ee t hat  t he i nf or mat i on mi ght  be a devi at i on f r om t he 

" st andar d out l i ne, "  but  t hat  i t  was not  pr ohi bi t ed,  i ndi cat i ng 

t hat  i nf or mat i on on t he def endant ' s " sexual  behavi or "  may be 

i ncl uded i n t he r epor t .    

¶10 Judge Congdon concl uded t hat  t he di sput ed i nf or mat i on 

woul d be " of  l i t t l e use"  t o t he cour t  at  sent enci ng.   The j udge 

r easoned t hat  t he di sput ed i nf or mat i on " coul d ver y wel l  be 

pr ej udi c i al  t o Mr .  Mel t on as he goes t hr ough what ever  

r out e .  .  .  t he Cour t  wi l l  set  f or  hi m. " 5  Judge Congdon 

det er mi ned t hat  he had t he aut hor i t y t o or der  t he di sput ed 

i nf or mat i on st r i cken as " i nher ent  wi t hi n t he aut hor i t y gi ven t o 

[ hi m]  under  [ Wi s.  St at .  §]  972. 15, "  ( t he PSI  st at ut e) .   

¶11 Accor di ngl y,  Judge Congdon or al l y gr ant ed Mel t on' s 

mot i on t o st r i ke,  and t hen sai d t hat  t he cour t  woul d " ask f or  a 

new [ PSI ] ,  or  at  l east  an updat ed one. "   Mel t on' s at t or ney 

                                                 
5 The cour t  of  appeal s pr esumed t hat  t he " r out e"  r ef er r ed t o 

t he DOC syst em af t er  sent enci ng.   Mel t on,  343 Wi s.  2d 784,  ¶4.    



No.    2011AP1770- CR & 2011AP1771- CR 

 

6 
 

seconded t hi s cour se of  act i on,  aski ng t hat  t he exi st i ng PSI s i n 

t he possessi on of  t he par t i es and t he cour t  " be st r i cken and 

dest r oyed. "   Mel t on' s at t or ney cont i nued,  " I f  i t ' s  seal ed i n t he 

f i l e,  i t ' s  goi ng t o become avai l abl e at  some poi nt .   I  t hi nk t he 

t hi ng shoul d be r edone .  .  .  wi t hout  a r ef er ence t o t hi s event . "    

¶12 The ci r cui t  cour t  col l ect ed t he di st r i ct  at t or ney' s 

copi es of  t he PSI s cont ai ni ng t he di sput ed i nf or mat i on,  and 

Mel t on' s at t or ney dr af t ed an or der  f or  each f i l e t hat  r ead i n 

par t  as f ol l ows:    

 [ St at e v.  Mel t on]  came on f or  hear i ng bef or e Hon.  
Ri char d Congdon on t he 25t h day of  Mar ch,  2010 wi t h 
appear ances by At t or ney Kevi n G.  Keane f or  t he 
def endant ,  and Deput y Di st r i ct  At t or ney St ephen J.  
Cent i nar i o f or  t he St at e,  upon def endant ' s Mot i on t o 
st r i ke por t i ons of  a pr esent ence i nvest i gat i on r epor t  
pr epar ed on November  19,  2009.   Fol l owi ng t he 
ar gument s of  counsel ,  and f ur t her  based upon t he f i l es 
and pr oceedi ngs had i n t hi s mat t er ,   

 I t  i s  her eby or der ed as f ol l ows:  

1.  The Depar t ment  of  Cor r ect i ons shal l  pr epar e 
an updat ed pr esent ence i nvest i gat i on r epor t .   The 
updat ed pr esent ence i nvest i gat i on r epor t  shal l  not  
i ncl ude any r ef er ence t o i nf or mat i on obt ai ned at  a 
November  18,  2008 i nt er r ogat i on by t he Waukesha Pol i ce 
Depar t ment  of  t he def endant .   I n par t i cul ar ,  t he 
sect i ons of  t he pr esent ence i nvest i gat i on r epor t  dat ed 
November  19,  2009 as cont ai ned on page 2 of  t hat  
document  at  t he l ast  par agr aph commenci ng [ di sput ed 
i nf or mat i on par t i al l y  i dent i f i ed]  and cont i nui ng 
t hr ough page 3 and t he f i r st  par agr aph of  page 4 
endi ng wi t h [ di sput ed i nf or mat i on par t i al l y  
i dent i f i ed]  shal l  be del et ed.   Addi t i onal l y,  any 
r ef er ences cont ai ned on page 7 i n t he second par agr aph 
under  Of f ender ' s Ver si on,  commenci ng wi t h [ di sput ed 
i nf or mat i on par t i al l y  i dent i f i ed]  shal l  not  be 
i ncl uded i n t he updat ed pr esent ence i nvest i gat i on.  
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2.  The pr esent ence i nvest i gat i on r epor t  dat ed 
November  19,  2009 shal l  be seal ed and dest r oyed 
f ol l owi ng t he expi r at i on of  any appel l at e t i me l i mi t s,  
and def endant ' s copy shal l  be r et ur ned t o t he Cour t .    

¶13 Af t er  t he DOC pr ovi ded copi es of  new PSI s t o t he 

cour t ,  Mel t on' s  case pr oceeded t o sent enci ng.   The ci r cui t  

cour t ,  Judge Rober t  Mawdsl ey pr esi di ng,  sent enced Mel t on t o f our  

year s of  i ni t i al  conf i nement  and ei ght  year s of  ext ended 

super vi s i on on t he convi ct i on of  second- degr ee sexual  assaul t  of  

a chi l d.   The ci r cui t  cour t  al so sent enced Mel t on t o s i x mont hs 

of  i ncar cer at i on on t he t hef t  convi ct i on.   The sent ences wer e t o 

be ser ved concur r ent l y.    

¶14 Appr oxi mat el y t wo mont hs af t er  sent enci ng,  a new 

ci r cui t  j udge,  Mar k D.  Gundr um,  sua spont e or der ed a hear i ng t o 

addr ess whet her  t he cour t  had t he aut hor i t y t o dest r oy a PSI .   

Ul t i mat el y,  Judge Gundr um concl uded t hat  a j udge had no 

aut hor i t y t o or der  t he dest r uct i on of  a PSI .    

¶15 At  t he hear i ng,  Judge Gundr um sai d t hat  he r evi ewed 

t he PSI  st at ut e,  Wi s.  St at .  § 972. 15,  and concl uded t hat  

" keepi ng [ a PSI ]  conf i dent i al  i s  what  i s envi s i oned by t he 

st at ut e. "   Judge Gundr um sai d he bel i eved t hat  i t  woul d be 

" i nappr opr i at e"  t o dest r oy t he f i r st  PSI s i n Mel t on' s case,  

al t hough he di d not  i dent i f y  a speci f i c  aut hor i t y t hat  

pr ohi bi t ed dest r uct i on of  a PSI .    

¶16 Consequent l y,  Judge Gundr um ent er ed a " Modi f i ed Or der "  

t hat  was i dent i cal  t o Judge Congdon' s pr evi ous or der ,  except  

t hat  i t  del et ed t he i nst r uct i on t o dest r oy t he f i r st  PSI s af t er  
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t he expi r at i on of  appel l at e t i me l i mi t s.   The modi f i ed or der  

commanded t hat  t he di sput ed PSI s " be seal ed"  but  not  dest r oyed.    

¶17 I n t he t wo r ecor ds f or  t hi s appeal ,  Judge Gundr um' s 

modi f i ed or der  i s t aped t o t he f r ont  of  t he seal ed envel opes 

cont ai ni ng t he f i r st ,  di sput ed PSI s. 6  The backs of  t hese 

envel opes have t he wor ds " Or der ed Seal ed"  handwr i t t en i n 

f l uor escent  hi ghl i ght er .   The backs of  t hese envel opes al so ar e 

st amped wi t h t he wor ds " Do Not  Open Wi t hout  Per mi ssi on of  t he 

Cour t , "  whi ch i s t he same st amp on t he envel opes cont ai ni ng t he 

second,  undi sput ed PSI s. 7   

¶18 Mel t on appeal ed Judge Gundr um' s or der .   St at i ng t hat  

t he nar r ow i ssue on appeal  was whet her  a c i r cui t  cour t  had t he 

i nher ent  aut hor i t y t o or der  t he dest r uct i on of  a PSI ,  t he cour t  

of  appeal s r ever sed t he modi f i ed or der .   Mel t on,  343 

Wi s.  2d 784.  

¶19 The cour t  of  appeal s concl uded t hat ,  under  t he " uni que 

f act s" 8 of  t hi s  case,  t he c i r cui t  cour t  had t he i nher ent  

                                                 
6 Agai n,  Mel t on' s appeal  i s  composed of  t wo cases.   The 

ci r cui t  cour t  or der ed a PSI  f or  Mel t on i n each f el ony case.   
Ther ef or e,  t he r ecor d f or  each case cont ai ns t he f i r st  di sput ed 
PSI  and t he second cor r ect ed PSI .    

7 The r ecor d i ndex i n bot h cases st at es——i n bol d capi t al  
l et t er s——t hat  t he di sput ed PSI s ar e " or der ed per manent l y seal ed 
by or der  of  t he cour t  on 9/ 24/ 10. "   ( Emphasi s added. )    

8 The " uni que f act s"  t hat  t he cour t  of  appeal s r ef er s t o 
i ncl ude t wo PSI  r epor t s i n each of  Mel t on' s f i l es,  no obj ect i on 
by t he par t i es when t he ci r cui t  cour t  or der ed t he f i r st  PSI s 
dest r oyed,  and no cont ent i on t hat  t he f i r st  PSI s wer e r el i ed 
upon by t he sent enci ng cour t .   Mel t on,  343 Wi s.  2d 784,  ¶11.  
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aut hor i t y t o or der  t he dest r uct i on of  t he di sput ed PSI s.   I d. ,  

¶11.   The cour t  of  appeal s out l i ned t he concept  of  i nher ent  

aut hor i t y and r eaf f i r med t hat  " [ a]  power  i s i nher ent  when i t  ' i s  

one wi t hout  whi ch a cour t  cannot  pr oper l y f unct i on. ' "   I d. ,  ¶13 

( quot i ng St at e v.  Henl ey,  2010 WI  97,  ¶73,  328 Wi s.  2d 544,  787 

N. W. 2d 350) .    

¶20 The cour t  of  appeal s concl uded t hat  t he pr i mar y 

pur pose of  a PSI  i s t o assi st  a c i r cui t  cour t  at  sent enci ng.   

I d. ,  ¶14 ( c i t i ng Wi s.  Admi n.  Code § DOC 328. 27( 1)  ( Dec.  2006) ) .   

I n l i ght  of  t hi s pur pose,  t he cour t  of  appeal s  hel d t hat ,  i n 

t hi s case,  t he c i r cui t  cour t  had t he i nher ent  aut hor i t y t o or der  

t he dest r uct i on of  t he f i r st  PSI  " t o pr event  conf usi on as t o 

whi ch PSI  .  .  .  i n t he f i l e shoul d be used"  i n a pot ent i al  

r esent enci ng.   I d. ,  ¶¶22- 23.   Pr event i ng conf usi on,  t he cour t  of  

appeal s r easoned,  " i s cer t ai nl y  a mat t er  of  ef f i c i ent  j udi c i al  

admi ni st r at i on and f ai r ness at  a pot ent i al  r esent enci ng,  and as 

such,  i s wi t hi n a c i r cui t  cour t ' s  i nher ent  power s. "   I d. ,  ¶23 

( c i t i ng Henl ey,  328 Wi s.  2d 544,  ¶73) .    

¶21 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on November  14,  2012.    

I I .  STANDARD OF REVI EW 

 ¶22 Thi s case r equi r es t he cour t  t o exami ne t he scope of  

j udi c i al  aut hor i t y,  i f  any,  t o or der  t he dest r uct i on of  a PSI .   

                                                                                                                                                             
Anot her  " uni que f act "  poi nt ed t o by t he cour t  of  appeal s——

t hat  Mel t on' s appeal  was st i l l  pendi ng when Judge Gundr um i ssued 
hi s modi f i ed or der ——appear s t o be mi st aken.   The St at e not es 
t hat  Mel t on di d not  f i l e hi s not i ce of  appeal  unt i l  af t er  Judge 
Gundr um i ssued hi s modi f i ed or der .    
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The scope of  j udi c i al  aut hor i t y i s a quest i on of  l aw t hat  t hi s  

cour t  r evi ews de novo.   St at e v.  McCl ar en,  2009 WI  69,  ¶14,  318 

Wi s.  2d 739,  767 N. W. 2d 550 ( c i t i ng Br ei er  v.  E. C. ,  130 

Wi s.  2d 376,  381,  387 N. W. 2d 72 ( 1986) ) .    

 ¶23 We al so must  i nt er pr et  t he PSI  st at ut e,  Wi s.  St at .  

§ 972. 15.   St at ut or y i nt er pr et at i on i s a quest i on of  l aw t hat  

t hi s cour t  r evi ews de novo.   I d.  ( c i t i ng Cust odi an of  Recor ds 

f or  t he LTSB v.  St at e, 2004 WI  65,  ¶6,  272 Wi s.  2d 208,  680 

N. W. 2d 792) .    

 ¶24 I n addi t i on,  we ar e asked t o i nt er pr et  and appl y 

Chapt er  72 of  t he Supr eme Cour t  Rul es.   The i nt er pr et at i on and 

appl i cat i on of  Supr eme Cour t  Rul es ar e quest i ons of  l aw subj ect  

t o i ndependent  r evi ew.   Fi l ppul a- McAr t hur  v.  Hal l oi n,  2001 WI  8,  

¶32,  241 Wi s.  2d 110,  622 N. W. 2d 436 ( c i t i ng Ci t y of  West  Al l i s  

v.  Sheedy,  211 Wi s.  2d 92,  96,  564 N. W. 2d 708 ( 1997) ) .    

I I I .  DI SCUSSI ON 

 ¶25 We begi n wi t h an exami nat i on of  t he appl i cabl e l aw on 

PSI s.   Next ,  we consi der  whet her  t he l aw——st at ut es,  case l aw,  

admi ni st r at i ve r ul es,  cour t  r ul es,  and i nher ent  aut hor i t y——

per mi t s a cour t  t o or der  t he dest r uct i on of  a PSI .   Fi nal l y,  

af t er  di scussi ng var i ous r emedi es and t hei r  t er mi nol ogy f or  

di sput ed PSI s,  we suggest  pr ocedur es f or  l i t i gant s t o f ol l ow i n 

deal i ng wi t h di sput ed PSI s.  

A.  Gener al  Backgr ound on PSI s 

¶26 Af t er  a f el ony convi ct i on,  a c i r cui t  cour t  has t he 

di scr et i on t o or der  t he DOC t o pr epar e a PSI  on t he def endant .   

Wi s.  St at .  § 972. 15( 1)  ( st at i ng t hat  a " cour t  may or der  a 



No.    2011AP1770- CR & 2011AP1771- CR 

 

11 
 

pr esent ence i nvest i gat i on, "  but  " onl y af t er  a convi ct i on f or  a 

f el ony" ) . 9  The pr i mar y pur pose of  a PSI  i s " t o pr ovi de t he 

sent enci ng cour t  wi t h accur at e and r el evant  i nf or mat i on upon 

whi ch t o base i t s sent enci ng deci s i on. "   Wi s.  Admi n.  Code § DOC 

328. 27( 1)  ( Dec.  2006) ;  see al so St at e v.  Washi ngt on,  2009 WI  App 

148,  ¶9,  321 Wi s.  2d 508,  775 N. W. 2d 535 ( c i t at i on omi t t ed)  ( a 

PSI  " assi st [ s]  t he j udge i n sel ect i ng t he appr opr i at e sent ence 

f or  t he i ndi v i dual  def endant " ) .    

¶27 Wi sconsi n St at .  § 972. 15,  t he PSI  st at ut e,  was cr eat ed 

by sect i on 63,  Chapt er  255,  Laws of  1969.   However ,  PSI  

pr epar at i on pr edat es t he st at ut e,  as t he not e accompanyi ng t hi s 

sect i on of  Chapt er  255 expl ai ns:  

Most  j udges and at t or neys wi l l  be sur pr i sed t o 
l ear n t hat ,  out s i de of  a pr ovi s i on f or  Mi l waukee 
[ C] ount y ( s.  57. 02 ( 6)  [ r epeal ed] ) ,  t her e i s pr esent l y 
no st at ut or y aut hor i t y f or  pr esent ence i nvest i gat i ons.   
Wi sconsi n has been a pi oneer  i n t hi s f i el d and 
obvi ousl y t he pr esent ence i nvest i gat i on i s an i nt egr al  
par t  of  t he sent enci ng pr act i ce i n t hi s st at e.  

Not e,  § 63,  ch.  255,  Laws of  1969.    

 ¶28 The PSI  shoul d cont ai n t he f ol l owi ng i nf or mat i on 

r el at ed t o t he def endant :  t he pr esent  of f ense,  t he def endant ' s  

pr i or  cr i mi nal  r ecor d,  t he def endant ' s pr i or  cor r ect i onal  

i nst i t ut i on r ecor d,  any st at ement  by t he v i ct i m( s) ,  and t he 

def endant ' s f ami l y i nf or mat i on and per sonal  hi st or y.   Wi s.  

                                                 
9 I n some j ur i sdi ct i ons,  t he pr epar at i on of  a PSI  i s  

mandat or y f ol l owi ng a f el ony convi ct i on.   See,  e. g. ,  Mi ch.  Comp.  
Laws § 771. 14( 1)  ( 2012)  ( a PSI  shal l  be pr epar ed af t er  al l  
f el ony convi ct i ons,  but  i t  i s  wi t hi n a cour t ' s  di scr et i on af t er  
a mi sdemeanor  convi ct i on) .    
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Admi n.  Code § DOC 328. 27( 3)  ( Dec.  2006) . 10  The PSI  shoul d al so 

i ncl ude t he PSI  wr i t er ' s r ecommendat i on f or  sent enci ng and t he 

r easoni ng t hat  suppor t s t hat  r ecommendat i on al ong wi t h a 

t ent at i ve cor r ect i ons pl an,  unl ess t he wr i t er  i s  or der ed 

ot her wi se.   § DOC 328. 27( 3) ( d) .    

 ¶29 Af t er  a DOC agent  compl et es a PSI  and i t  i s  r ecei ved 

by t he sent enci ng cour t ,  " t he j udge shal l  di scl ose t he cont ent s 

of  t he r epor t  t o t he def endant ' s at t or ney and t o t he di st r i ct  

at t or ney11 pr i or  t o sent enci ng. "   Wi s.  St at .  § 972. 15( 2) .   Such 

di scl osur e i s i mpor t ant  because a def endant  has a due pr ocess 

r i ght  t o be sent enced upon accur at e i nf or mat i on.   See St at e v.  

                                                 
10 A r el at i vel y new pr ovi s i on of  t he PSI  st at ut e,  Wi s.  St at .  

§ 972. 15( 1m) ,  r eads:  

Sex of f enses agai nst  mi nor s.   I f  a per son i s 
convi ct ed f or  a f el ony t hat  r equi r es hi m or  her  t o 
r egi st er  under  s.  301. 45 and i f  t he v i ct i m was under  
18 year s of  age at  t he t i me of  t he of f ense,  t he cour t  
may or der  t he depar t ment  t o conduct  a pr esent ence 
i nvest i gat i on r epor t  t o assess whet her  t he per son i s 
at  r i sk f or  commi t t i ng anot her  sex of f ense,  as def i ned 
i n s.  301. 45 ( 1d) ( b) .   

Thi s pr ovi s i on was enact ed i nt o l aw as a r esul t  of  2007 
Wi s.  Act  80,  § 22.   Wi sconsi n St at .  § 972. 15( 1m)  t ook ef f ect  on 
Apr i l  1,  2009.   Mel t on was convi ct ed of  sexual  assaul t  of  a 
chi l d i n Sept ember  2009.   See Wi s.  St at .  § 948. 02( 2) .   The 
ci r cui t  cour t  di d not  or der  t he DOC t o pr epar e such an 
assessment  i n Mel t on' s case.    

11 The di st r i ct  at t or ney and t he def endant ' s at t or ney ar e 
al l owed t o " have and keep a copy"  of  t he PSI ,  but  t he PSI  must  
st i l l  be kept  " conf i dent i al . "   Wi s.  St at .  § 972. 15( 4m) .   See 
al so St at e ex r el .  Of f i ce of  t he St at e Pub.  Def ender  v.  Cour t  of  
Appeal s,  Di st .  I V,  2013 WI  31,  ¶22,  346 Wi s.  2d 735,  828 
N. W. 2d 847.  
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Ti epel man,  2006 WI  66,  ¶9,  291 Wi s.  2d 179,  717 N. W. 2d 1.   Some 

i nf or mat i on i n a PSI  " may be unver i f i ed and some of  i t  may be 

i naccur at e.  .  .  .   [ A] f f or di ng t he def endant  and def endant ' s 

counsel  an oppor t uni t y t o exami ne t he cont ent s of  t he r epor t  

per mi t s t he def endant  t o chal l enge st at ement s and cor r ect  

er r or s. "   St at e v.  Wat son,  227 Wi s.  2d 167,  194,  595 N. W. 2d 403 

( 1999) .   A def endant  has t he r i ght  t o chal l enge a PSI  he or  she 

bel i eves i s " i naccur at e or  i ncompl et e. "   St at e v.  Gr eve,  2004 WI  

69,  ¶11,  272 Wi s.  2d 444,  681 N. W. 2d 479 ( c i t i ng Wat son,  227 

Wi s.  2d at  194) .    

 ¶30 The PSI  i s " t he s i ngl e most  i mpor t ant  document  t hat  

i nf l uences cor r ect i onal  deci s i on maki ng i n Wi sconsi n. " 12  The PSI  

" i s used f or  such t hi ngs as det er mi ni ng l evel s of  super vi s i on,  

c l assi f i cat i on,  pr ogr am assi gnment ,  par ol e pl anni ng and deci s i on 

maki ng and i n t he over al l  cor r ect i onal  t r eat ment  of  of f ender s. "   

Wi s.  Admi n.  Code § DOC 328. 27( 1)  ( Dec.  2006) .   See al so Wi s.  

St at .  § 972. 15( 5)  ( aut hor i z i ng t he DOC t o use a PSI  f or  

" cor r ect i onal  pr ogr ammi ng,  par ol e consi der at i on or  car e and 

t r eat ment " ) .    

¶31 Wi t h cer t ai n nar r ow except i ons, 13 t he cont ent s of  a PSI  

" shal l  be conf i dent i al  and shal l  not  be made avai l abl e t o any 

                                                 
12 Jef f r ey H.  Ber gman,  Comment ,  I nsur i ng t he Accur acy of  t he 

Pr esent ence I nvest i gat i on Repor t  i n t he Wi sconsi n Cor r ect i onal  
Syst em,  1986 Wi s.  L.  Rev.  613,  613 ( f oot not e omi t t ed) .    

13 The except i ons t o t he gener al  conf i dent i al i t y  r ul e,  whi ch 
do not  r equi r e cour t  appr oval  t o access and use t he PSI ,  ar e 
l i s t ed i n Wi s.  St at .  § 972. 15( 5)  and ( 6) .   The DOC i s t he most  
s i gni f i cant  except i on.  
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per son except  upon speci f i c  aut hor i zat i on of  t he cour t . "   Wi s.  

St at .  § 972. 15( 4) .   Recent l y,  t hi s cour t  r eaf f i r med t hat  

mai nt ai ni ng t he conf i dent i al i t y  of  PSI s i s an i mpor t ant  

st at ut or y di r ect i ve.   See St at e ex r el .  Of f i ce of  t he St at e Pub.  

Def ender  v.  Cour t  of  Appeal s,  Di st .  I V,  2013 WI  31,  ¶¶36,  39,  

346 Wi s.  2d 735,  828 N. W. 2d 847 ( r emi ndi ng par t i es t o be 

" abundant l y caut i ous"  and " mi ndf ul "  when deal i ng wi t h 

i nf or mat i on cont ai ned i n PSI s) .    

¶32 Fi nal l y,  a PSI  i s di f f er ent  f r om a sent enci ng 

memor andum,  whi ch i s s i mi l ar  i n cont ent  t o a PSI  but  has no 

" pr escr i bed f or mat "  and i s pr epar ed by an advocat e f or  t he 

def endant .   Gr eve,  272 Wi s.  2d 444,  ¶12 ( c i t at i on omi t t ed) .    

B.  Whet her  a Cour t  May Or der  t he Dest r uct i on of  a PSI  

 ¶33 Wi t h t hi s backgr ound on PSI s i n mi nd,  we t ur n t o t he 

quest i on of  whet her  a c i r cui t  cour t  may or der  t he dest r uct i on of  

a PSI .   The f i r st  c i r cui t  cour t  or der  by Judge Congdon was t o 

seal  and event ual l y dest r oy a di sput ed PSI  and t o or der  a second 

PSI  f or  t he cour t  f i l e.  

 ¶34 Ther e ar e var i ous sour ces of  j udi c i al  power .   These 

i ncl ude t he st at e and f eder al  const i t ut i ons and st at e and 

f eder al  st at ut es.   Const i t ut i onal  aut hor i t y t o act  can be 

expl i c i t ,  or  i mpl i c i t  i n t he ver y nat ur e of  t he j udi c i al  br anch.   

The i nher ent  aut hor i t y of  Wi sconsi n cour t s comes f r om t he power s 

and dut i es of  t he j udi c i al  br anch set  out  i n t he Wi sconsi n 

Const i t ut i on.   The Wi sconsi n Const i t ut i on cont ai ns no expl i c i t  

gr ant  of  aut hor i t y f or  Wi sconsi n cour t s t o dest r oy PSI s.     

Consequent l y,  t hi s opi ni on wi l l  exami ne st at ut or y aut hor i t y and 
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i nher ent  aut hor i t y14 t o det er mi ne whet her  cour t s  have power  t o 

or der  t he dest r uct i on of  PSI s.    

1.  St at ut or y Aut hor i t y 

¶35 I n consi der i ng " st at ut or y aut hor i t y, "  we t hi nk i t  

appr opr i at e t o consi der  f eder al  st at ut es,  st at e st at ut es,  st at e 

admi ni st r at i ve r ul es,  and Supr eme Cour t  r ul es.   I n t hi s case,  we 

ar e not  awar e of  any f eder al  st at ut es t hat  empower  or  bi nd 

Wi sconsi n cour t s i n r el at i on t o t he dest r uct i on of  PSI s.    

¶36 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   Her i t age Far ms,  I nc.  v.  

Mar kel  I ns.  Co. ,  2012 WI  26,  ¶26,  339 Wi s.  2d 125,  810 

N. W. 2d 465 ( c i t at i on omi t t ed) .   St at ut or y i nt er pr et at i on " begi ns 

wi t h t he l anguage of  t he st at ut e. "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Cour t s gi ve st at ut or y l anguage i t s common,  

or di nar y meani ng.   I d.   St at ut or y l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used,  " not  i n i sol at i on but  as par t  of  a 

whol e. "   I d. ,  ¶46.   We must  const r ue st at ut or y l anguage 

r easonabl y,  so as t o avoi d absur d r esul t s.   I d.  

¶37 Cour t s i nt er pr et  admi ni st r at i ve r ul es,  Or i on Fl i ght  

Ser vi ces,  I nc.  v.  Basl er  Fl i ght  Ser vi ce,  2006 WI  51,  ¶18,  290 

                                                 
14 I n Br ei er  v.  E. C. ,  130 Wi s.  2d 376,  388,  387 N. W. 2d 72 

( 1986) ,  t he cour t  c i t ed " equi t abl e j udi c i al  aut hor i t y"  among t he 
possi bl e bases of  aut hor i t y f or  a cour t  t o expunge a j uveni l e' s 
pol i ce r ecor d.   I d.  at  381.   The cour t  l at er  not ed t hat  
equi t abl e aut hor i t y " i s a var i ant  of  t he i nher ent  aut hor i t y 
doct r i ne. "   I d.  at  388.  
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Wi s.  2d 421,  714 N. W. 2d 130 ( c i t at i ons and f oot not e omi t t ed) ;  

St at e ex r el .  Gr i f f i n v.  Smi t h,  2004 WI  36,  ¶19,  270 

Wi s.  2d 235,  677 N. W. 2d 259,  and Supr eme Cour t  r ul es,  St at e v.  

Henl ey,  2010 WI  12,  ¶11,  322 Wi s.  2d 1,  778 N. W. 2d 853;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Tr ewi n,  2004 WI  116,  ¶38,  275 

Wi s.  2d 116,  684 N. W. 2d 121,  t he same way t hat  t hey i nt er pr et  

st at ut es.    

¶38 The PSI  st at ut e,  Wi s.  St at .  § 972. 15,  does not  

aut hor i ze a cour t  t o dest r oy a PSI .   I n f act ,  i t  i mpl i es t he 

opposi t e.   Subsect i on ( 4)  st at es t hat  a PSI  " shal l  not  be made 

avai l abl e t o any per son except  upon speci f i c  aut hor i zat i on of  

t he cour t . "   ( Emphasi s added. )   Al t hough t hi s l anguage 

cont empl at es conf i dent i al i t y ,  i t  necessar i l y  envi s i ons 

pr eser vat i on,  because a cour t  cannot  aut hor i ze access t o a PSI  

t hat  i t  has dest r oyed.   The aut hor i t y t o dest r oy i s i nconsi st ent  

wi t h t he aut hor i t y t o make avai l abl e. 15  The aut hor i t y t o dest r oy 

woul d al so t i e t he hands of  ot her  j udges.   Mel t on and t he St at e 

appear  t o agr ee t hat  i f  a cour t  has t he aut hor i t y t o dest r oy a 

PSI ,  i t  does not  come f r om Wi s.  St at .  § 972. 15.   

¶39 Whi l e dest r uct i on of  a PSI  woul d hel p t o ensur e 

conf i dent i al i t y ,  pr oper  seal i ng and l abel i ng of  a PSI  woul d al so 

ensur e conf i dent i al i t y  and f ul f i l l  t he ot her  pur pose of  t he PSI  

st at ut e——namel y,  pr eser vat i on.   Al t hough Mel t on ar gues t hat  t he 

                                                 
15 See St at e v.  Di nki ns,  2012 WI  24,  ¶29,  339 Wi s.  2d 78,  

810 N. W. 2d 787 ( c i t i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  
Dane Cnt y. ,  2004 WI  58,  ¶49,  271 Wi s.  2d 633,  681 N. W. 2d 110)  
( i nt er pr et i ng a st at ut e i n such a way t hat  cont r avenes i t s 
" mani f est  pur pose"  i s unr easonabl e) .  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004749635&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004749635&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004749635&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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dual  pur poses of  t he PSI  st at ut e appl y onl y t o " cor r ect "  PSI s,  

Wi s.  St at .  § 972. 15 makes no di st i nct i on bet ween " cor r ect "  PSI s 

and " i ncor r ect "  PSI s.  

¶40 The l ack of  expl i c i t  gui dance i n t he st at ut es on cour t  

aut hor i t y t o dest r oy PSI s i s s i mi l ar  t o t he s i t uat i on i n Br ei er .   

I n t hat  case,  t hi s cour t  consi der ed whet her  a c i r cui t  cour t  had 

aut hor i t y t o expunge pol i ce r ecor ds.   Br ei er ,  130 Wi s.  2d at  

379.   The Br ei er  cour t  f i r st  l ooked t o t he c i r cui t  cour t ' s  

st at ut or y aut hor i t y and const r ued " t he r el evant  st at ut es t o not  

pr ovi de expr ess or  i mpl i ed aut hor i t y f or  c i r cui t  cour t s t o 

expunge j uveni l e pol i ce r ecor ds. "   I d.  at  385.   The cour t  was 

" par t i cul ar l y i nf l uenced"  by t he f act  t hat  a st at ut e r equi r i ng 

conf i dent i al i t y  of  pol i ce r ecor ds di d not  al so pr ovi de aut hor i t y 

t o expunge t hese r ecor ds.   I d.   Li ke t he st at ut e i n Br ei er ,  t he 

PSI  st at ut e r equi r es conf i dent i al i t y ,  Wi s.  St at .  § 972. 15( 4) ,  

but  i t  does not  pr ovi de expr ess or  i mpl i ed aut hor i t y t o dest r oy 

a PSI  r ecor d.    

¶41 The Wi sconsi n Admi ni st r at i ve Code al so cont ai ns 

pr ovi s i ons r el at ed t o PSI s,  but  t hese pr ovi s i ons do not  

aut hor i ze a cour t  t o dest r oy a PSI .   Wi sconsi n Admi n.  Code § DOC 

328. 27( 2)  st at es t hat  a DOC agent  shal l  pr epar e a PSI ,  and t he 

PSI  must  cont ai n t he i nf or mat i on pr ovi ded f or  under  t he same 

sect i on,  " unl ess t he cour t  or der s ot her wi se. "   Wi sconsi n Admi n.  

Code § DOC 328. 28 i s t i t l ed " Modi f i ed pr esent ence i nvest i gat i on 

r epor t . "   Subsect i on ( 1)  of  t hat  sect i on per mi t s a DOC agent  t o 

pr epar e a PSI  t hat  cont ai ns onl y t he i nf or mat i on t hat  t he cour t  

or der s.    
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¶42 The admi ni st r at i ve code does not  expl i c i t l y  addr ess 

del et i ons f r om or  cor r ect i ons t o st at ement s i n PSI s,  al t hough 

Wi s.  Admi n.  Code § DOC 328. 28( 1)  coul d be i nt er pr et ed t o cover  a 

second PSI  t hat  del et es di sput ed i nf or mat i on.  

¶43 Wi sconsi n Admi n.  Code § DOC 328. 30 addr esses DOC 

r ecor dkeepi ng,  i ndi cat i ng t hat  a " case r ecor d of  each cl i ent  

shal l  be mai nt ai ned"  and shal l  i ncl ude,  i nt er  al i a:  " ( i )  The 

cl i ent ' s cour t  or der  and any cour t  i mposed condi t i ons and 

obl i gat i ons;  ( j )  Copi es of  t he c l i ent ' s pr esent ence 

i nvest i gat i on r epor t  pr epar ed under  s.  DOC 328. 27 or  328. 28. "   

Hence,  t he admi ni st r at i ve r ul es aut hor i ze t he cour t  t o put  a 

cor r ect ed copy of  t he PSI  i n t he " case r ecor d"  mai nt ai ned by t he 

DOC.   However ,  t he r ul es do not  aut hor i ze t he cour t  t o wi t hdr aw 

PSI s f r om t he case r ecor d or  t o dest r oy PSI s.    

¶44 I n t hi s case,  Supr eme Cour t  Rul es ar e i mpor t ant .   The 

St at e ar gues t hat  dest r uct i on of  a PSI  woul d conf l i c t  wi t h 

Chapt er  72 of  t he Supr eme Cour t  Rul es on r ecor d r et ent i on.   

" [ I ] n t he exer ci se of  t he cour t ' s  const i t ut i onal  aut hor i t y over  

al l  cour t s, " 16 t hi s cour t  adopt ed Chapt er  72 of  t he Supr eme Cour t  

Rul es,  r el at i ng t o t he r et ent i on of  cour t  r ecor ds.   S.  Ct .  

Or der ,  136 Wi s.  2d x i  ( i ssued Mar .  5,  1987,  ef f .  Apr .  1,  1987) .   

Cur r ent  Chapt er  72 r eads i n par t :  

 Except  as pr ovi ded i n SCR 72. 03 t o 72. 05,  t he 
or i gi nal  paper  r ecor ds of  any cour t  shal l  be r et ai ned 

                                                 
16 Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on 

pr ovi des,  " The supr eme cour t  shal l  have super i nt endi ng and 
admi ni st r at i ve aut hor i t y over  al l  cour t s. "  
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i n t he cust ody of  t he cour t  f or  t he f ol l owi ng mi ni mum 
t i me per i ods:  

 .  .  .  .  

 ( 15)  Fel ony case f i l es.   Al l  paper s deposi t ed 
wi t h t he c l er k of  c i r cui t  cour t  i n pr oceedi ngs 
commenced as f el oni es:  50 year s af t er  ent r y  of  f i nal  
j udgment ;  f or  Cl ass A f el oni es,  75 year s af t er  ent r y 
of  f i nal  j udgment .    

SCR 72. 01 ( 2012)  ( emphasi s added) .  

 ¶45 The Supr eme Cour t  Rul es al so cont ai n a pr ovi s i on f or  

di sposi ng of  cour t  r ecor ds:  

( 1)  A c l er k of  cour t  .  .  .  may dest r oy r ecor ds 
i n hi s or  her  cust ody af t er  mi ni mum r et ent i on per i ods 
under  SCR 72. 01 have expi r ed .  .  .  .  

( 2)  Recor ds def i ned as conf i dent i al  by r ul e or  
st at ut e shal l  be dest r oyed i n accor dance wi t h sub.  ( 1)  
by bur ni ng,  shr eddi ng,  or  ot her  means t hat  wi l l  
obl i t er at e t he r ecor ds.  

SCR 72. 02 ( 2012)  ( emphasi s added) .    

¶46 Based on t he l anguage of  SCR 72. 01,  t he 50- year  

r et ent i on r ul e appl i es when ( 1)  a paper  i s deposi t ed wi t h t he 

c l er k of  c i r cui t  cour t ,  and ( 2)  t he paper  i s f or  a pr oceedi ng 

commenced as a f el ony.    

¶47 Or der i ng t he dest r uct i on of  a PSI  woul d conf l i c t  wi t h 

SCR 72. 01' s mandat e t hat  cour t s pr eser ve paper  r ecor ds f or  

desi gnat ed per i ods of  t i me.   I n t hi s case,  Judge Congdon or der ed 

a PSI  af t er  Mel t on' s convi ct i ons and anot her  af t er  t he cour t  

r ecei ved t he f i r st  PSI ;  t hese PSI s ar e par t  of  t he r ecor d i n 
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bot h of  Mel t on' s cases. 17  I n addi t i on,  bot h of  Mel t on' s cases 

wer e commenced as f el ony pr oceedi ngs.   Whet her  a PSI  i s " r i ght "  

or  " wr ong, "  " undi sput ed"  or  " di sput ed, "  " or i gi nal "  or  " amended, "  

t he pol i cy behi nd SCR 72. 01 mandat es i t s r et ent i on f or  at  l east  

50 year s af t er  t he ent r y of  f i nal  j udgment . 18 

2.  I nher ent  Aut hor i t y 

¶48 Mel t on ar gues t hat  a c i r cui t  cour t  has t he i nher ent  

aut hor i t y t o or der  t he dest r uct i on of  a PSI  because t he power  t o 

dest r oy a PSI  i s essent i al  t o a cour t ' s  exi st ence and 

f unct i oni ng.   At  var i ous t i mes,  Mel t on cont ended t hat  ( 1)  t he 

PSI s i n hi s cases i ncl uded i nf or mat i on t hat  was not  aut hor i zed 

t o be par t  of  a PSI  by DOC admi ni st r at i ve r ul es;  ( 2)  t he 

i mpr oper  i nf or mat i on woul d be hi ghl y pr ej udi c i al  t o hi m when he 

r eached t he cor r ect i onal  syst em;  ( 3)  he needed pr ot ect i on 

agai nst  use of  t he pr ej udi c i al  i nf or mat i on by t he DOC;  ( 4)  a 

cour t  shoul d never  consi der  t r ul y obj ect i onabl e i nf or mat i on;  and 

( 5)  t he exi st ence of  one or  mor e di sput ed PSI s i n a cour t  f i l e 

woul d be ver y conf usi ng and l ead t o mi st akes,  especi al l y i f  a 

                                                 
17 Cour t s ar e not  wi t hout  r ecour se t o deal  wi t h document s 

mi st akenl y f i l ed i n t he wr ong cour t  r ecor d.   I t  i s  per f ect l y 
accept abl e t o wi t hdr aw t hese mi sf i l ed document s and r ef i l e t hem 
i n t he appr opr i at e case f i l e.   See,  e. g. ,  Schl umpf  v.  Yel l i ck,  
94 Wi s.  2d 504,  510,  288 N. W. 2d 834 ( 1980)  ( af t er  amended 
summons and compl ai nt  wer e t yped wi t h wr ong case number  and 
mi sf i l ed,  t he c i r cui t  cour t  or der ed t he t r ansf er  of  t he 
document s t o t he cor r ect  case f i l e) .  

18 SCR 72. 01 i s not  t he onl y r ul e di sf avor i ng dest r uct i on of  
cour t  r ecor ds bef or e t he expi r at i on of  r et ent i on r equi r ement s.   
See al so SCR 72. 06 ( mandat i ng t hat  expunged r ecor ds ar e t o be 
seal ed but  not  dest r oyed except  i n accor dance wi t h t he 
pr ovi s i ons of  t he chapt er ) .    
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def endant  l i ke hi msel f  wer e ever  r esent enced.   He asser t ed t hat  

PSI s may cont ai n i naccur at e,  i ncompl et e,  bi ased,  or  pr ej udi c i al  

i nf or mat i on.   Judge Congdon added t hat  t he di sput ed i nf or mat i on 

i n t he PSI s woul d not  be " usef ul "  t o hi m i n sent enci ng.  

¶49 We concl ude,  however ,  t hat  cour t s do not  possess t he 

i nher ent  aut hor i t y t o or der  t he dest r uct i on of  a PSI  on any of  

t hese gr ounds because physi cal  dest r uct i on of  a PSI ,  as opposed 

t o seal i ng and car ef ul l y l abel i ng a di sput ed PSI ,  i s  not  

necessar y f or  t he ef f i c i ent  and ef f ect i ve f unct i oni ng of  a 

cour t .   We r ecogni ze t hat  i t  woul d be i l l - advi sed f or  t he cour t  

t o deny absol ut el y t he exi st ence of  any i nher ent  aut hor i t y t o 

dest r oy a PSI ,  r egar dl ess of  t he c i r cumst ances,  but  we cannot  

pr esent l y t hi nk of  a c i r cumst ance so di r e t hat  a cour t  woul d be 

unabl e t o f ashi on an adequat e r emedy f or  t he pr obl em shor t  of  

dest r uct i on of  a cour t  r ecor d.  

¶50 I nher ent  power s ar e " t hose t hat  have been conceded t o 

cour t s because t hey ar e cour t s.   Such power s have been conceded 

because wi t hout  t hem [ cour t s]  coul d nei t her  mai nt ai n t hei r  

di gni t y,  t r ansact  t hei r  busi ness,  nor  accompl i sh t he pur poses of  

t hei r  exi st ence. "   Ci t y of  Sun Pr ai r i e v.  Davi s,  226 

Wi s.  2d 738,  748,  595 N. W. 2d 635 ( 1999)  ( c i t at i ons and i nt er nal  

quot at i on mar ks omi t t ed) .   Put  anot her  way,  " [ a]  power  i s  

i nher ent  when i t  i s  one wi t hout  whi ch a cour t  cannot  pr oper l y 

f unct i on. "   Henl ey,  328 Wi s.  2d 544,  ¶73 ( i nt er nal  quot at i ons 

omi t t ed)  ( quot i ng St at e v.  Br aunsdor f ,  98 Wi s.  2d 569,  580,  297 

N. W. 2d 808 ( 1980) ) .    
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¶51 Ci r cui t  cour t s exer ci se t hei r  i nher ent  aut hor i t y i n 

t hr ee gener al  ar eas:  ( 1)  guar di ng agai nst  act i ons t hat  woul d 

" unr easonabl y cur t ai l  t he power s or  mat er i al l y  i mpai r  t he 

ef f i cacy of  t he cour t s or  j udi c i al  syst em" ;  ( 2)  r egul at i ng 

j udges and at t or neys;  and ( 3)  ensur i ng t hat  cour t s f unct i on 

" ef f i c i ent l y and ef f ect i vel y t o pr ovi de t he f ai r  admi ni st r at i on 

of  j ust i ce. "   Davi s,  226 Wi s.  2d at  749- 50 ( c i t at i ons and 

i nt er nal  quot at i on mar ks omi t t ed) . 19   

¶52 I n t hi s case,  t he quest i on bef or e t he cour t  r el at es t o 

t he t hi r d ar ea——t he ef f i c i ent  and ef f ect i ve f unct i oni ng of  a 

c i r cui t  cour t .    

¶53 I n t hi s r evi ew,  Mel t on ar gues t hat  j udi c i al  aut hor i t y  

t o or der  t he dest r uct i on of  a PSI  i s necessar y f or  t wo r easons.   

Fi r st ,  dest r uct i on of  an i ncor r ect  PSI  wi l l  pr event  conf usi on on 

t he par t  of  t he DOC f or  use i n Mel t on' s cor r ect i onal  

pr ogr ammi ng.   I t  wi l l  pr event  t he " wr ong"  PSI  f r om bei ng used 

agai nst  Mel t on " i n any pr ej udi c i al  manner . "   Second,  dest r uct i on 

of  an i ncor r ect  PSI  wi l l  pr event  any conf usi on over  whi ch PSI  i n 

t he cour t  f i l e i s t he cor r ect  one at  a possi bl e r esent enci ng.   

Dest r uct i on of  t he suspect  PSI  wi l l  assur e t hat  i t  wi l l  not  be 

used acci dent al l y.   The cour t  of  appeal s adopt ed t hi s second 

                                                 
19 See al so Lynn Lauf enber g and Geof f r ey Van Remmen,  Cour t s:  

I nher ent  Power  and Admi ni st r at i ve Cour t  Ref or m,  58 Mar q.  L.  Rev.  
133,  135 ( 1975)  ( expl ai ni ng t hat  t he concept  of  i nher ent  
aut hor i t y i s " f ound i n t he const i t ut i onal  separ at i on of  power s"  
and t hat  t he j udi c i ar y must  possess power  " not  onl y t o pr ot ect  
i t sel f  f r om at t acks by t he co- or di nat e br anches,  but  al so t o 
t ake t he i ni t i at i ve i n pr eser vi ng i t s exi st ence when t he need 
ar i ses" ) .    
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concl usi on.   Mel t on,  343 Wi s.  2d 784,  ¶¶22–23 ( c i t i ng Henl ey,  

328 Wi s.  2d 544,  ¶73) .    

¶54 As t he par t y asser t i ng t he exi st ence of  i nher ent  

aut hor i t y t o exer ci se t hi s power ,  Mel t on car r i es t he bur den of  

est abl i shi ng t hat  t he power  i s  necessar y f or  ef f i c i ent  and 

ef f ect i ve f unct i oni ng of  a cour t .   See Davi s,  226 Wi s.  2d at  

751.   Mel t on has f ai l ed t o meet  t hi s bur den.    

¶55 Mel t on' s concer n about  DOC mi suse of  t he f i r st  

di sput ed PSI s——i nst ead of  t he second PSI s ut i l i zed i n 

sent enci ng——r ai ses sever al  f undament al  quest i ons.   The f act  t hat  

a cour t  or der s a second PSI  t hat  omi t s cer t ai n suspect  

i nf or mat i on does not  necessar i l y  mean t hat  t he del et ed 

i nf or mat i on i s f al se or  i r r el evant  f or  cor r ect i onal  pur poses.   

The del et ed i nf or mat i on her e per t ai ns t o Mel t on' s st at ement s t o 

pol i ce wi t h r espect  t o cer t ai n unchar ged of f enses.   These 

unchar ged of f enses may never  be pr osecut ed because t he 

i nf or mat i on i n t he PSI s was not  accur at e,  or  was cumul at i ve and 

di d not  j ust i f y addi t i onal  pr osecut i on,  or  woul d be subj ect  t o 

suppr essi on on const i t ut i onal  gr ounds.   I nf or mat i on t hat  may be 

i nappr opr i at e f or  j udi c i al  consi der at i on i n sent enci ng mi ght  be 

r el evant  and val uabl e i n cor r ect i onal  pr ogr ammi ng.   Thi s i s not  

t he case t o consi der  such i ssues.    

¶56 The DOC i s r equi r ed t o keep a copy of  i t s  PSI / PSI s i n 

i t s " case r ecor d. "   Wi s.  Admi n.  Code § DOC 328. 30( 1) ( j )  ( Dec.  

2006) .   Af t er  a DOC agent  aut hor s a PSI  and sends t he r epor t  t o 

t he c i r cui t  cour t ,  t he agent  i s l i kel y t o have access t o an 

el ect r oni c copy of  t he PSI ,  and may keep a paper  copy f or  hi s or  
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her  own r ecor ds.   The PSI  wr i t er  may al so have document ar y 

evi dence f r om t hi r d par t i es t o suppor t  i nf or mat i on out l i ned i n 

t he PSI .   Consequent l y,  j udi c i al  power  t o phys i cal l y dest r oy 

copi es of  a PSI  woul d be i nef f ect ual  i n r el at i on t o t he DOC i f  

i t  di d not  i ncl ude t he power  t o scr ub DOC comput er s and pur ge 

DOC paper  f i l es.    

¶57 I nher ent  aut hor i t y woul d not  sust ai n i ncur si ons of  

t hi s magni t ude i nt o t he oper at i ons of  a separ at e br anch of  

gover nment .   The DOC' s act i ons,  past  or  f ut ur e,  woul d not  

t hr eat en or  i mpai r  t he oper at i on of  t he j udi c i ar y.   The DOC' s 

use of  t he PSI  woul d not  i mpl i cat e t he ef f i c i ent  and ef f ect i ve 

f unct i oni ng of  a c i r cui t  cour t .   See St at e v.  Bush,  185 

Wi s.  2d 716,  722–24,  519 N. W. 2d 645 ( Ct .  App.  1994) .    

¶58 I n Bush,  a def endant  suggest ed t hat  a c i r cui t  cour t  

had t he i nher ent  aut hor i t y t o " st r i ke"  a PSI  cont ai ni ng 

al l egedl y i naccur at e i nf or mat i on t hat  t he DOC r el i ed on f or  

cor r ect i onal  pr ogr ammi ng and or der  a new PSI . 20  I d.  at  721–22.   

The cour t  of  appeal s decl i ned t o deci de t he i ssue of  i nher ent  

aut hor i t y,  af f i r mi ng t he deci s i on of  t he c i r cui t  cour t  on ot her  

gr ounds.   I d.  at  722.   However ,  t he anal ysi s i n Bush i s 

i nst r uct i ve on why st r i k i ng and or der i ng a new PSI  f or  DOC use 

does not  i mpl i cat e a cour t ' s  i nher ent  aut hor i t y.  

                                                 
20 The def endant  i n Bush sought  t o cor r ect  t he PSI  l ong 

af t er  t he ent r y of  j udgment  and or i gi nal  sent enci ng i n t he case.   
St at e v.  Bush,  185 Wi s.  2d 716,  720–21,  519 N. W. 2d 645 ( Ct .  App.  
1994) .   The def endant ' s sol e r eason f or  st r i k i ng t he al l egedl y 
i naccur at e PSI  was t he " adver se ef f ect s of  t hese i naccur aci es on 
hi s par ol e and pr ogr am r evi ews i n t he pr i son. "   I d.  at  721.    
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¶59 The Bush cour t  expl ai ned t hat  t he def endant  

essent i al l y  r equest ed t he cour t  t o t el l  [ DOC]  how i t  
i s  t o use i t s r ecor ds and how i t  i s  t o cor r ect  er r or s 
i n t hose r ecor ds.   Cour t s ar e not  wel l - s i t uat ed t o 
make j udgment s on [ DOC' s]  use of  i t s  own r ecor ds and 
admi ni st r at i on of  i t s  own r ul es.  .  .  .   We concl ude 
t hat  pol i cy pr i nci pl es and consi der at i ons of  j udi c i al  
admi ni st r at i on di ct at e t hat  cour t s shoul d not  exer ci se 
t hei r  j ur i sdi ct i on t o cor r ect  PSI s f or  r easons sol el y  
r el at ed t o [ DOC]  admi ni st r at i on.  

I d.  at  723–24 ( f oot not e omi t t ed) .   We agr ee wi t h t he Bush 

cour t ' s  r easoni ng.   The power  t o modi f y——" st r i ke"  or  dest r oy——a 

PSI  f or  r easons r el at ed t o DOC admi ni st r at i on i s not  an i nher ent  

power  of  t he c i r cui t  cour t .  

¶60 Mel t on and t he cour t  of  appeal s al so ar gue t hat  a 

cour t  has i nher ent  power  t o or der  t he dest r uct i on of  a PSI  so as 

t o pr event  conf usi on caused by t wo PSI s i n a def endant ' s cour t  

r ecor d.   Agai n,  Mel t on f ai l s t o meet  hi s bur den of  showi ng t hat  

t he power  of  or der i ng PSI  dest r uct i on i s necessar y f or  ef f i c i ent  

and ef f ect i ve f unct i oni ng of  a cour t .    

¶61 When a cour t  has j ust i f i cat i on f or  or der i ng a second 

PSI ,  i t  shoul d be abl e t o seal  t he f i r st  PSI ,  l abel  i t  so 

unmi st akabl y,  and pr ovi de such a c l ear ,  wr i t t en expl anat i on of  

i t s  act i on t hat  t he possi bi l i t y  of  subsequent  mi suse i s 

mi ni scul e.   Dest r uct i on i s not  necessar y f or  t he f ai r  and 

ef f i c i ent  admi ni st r at i on of  j ust i ce.    

¶62 Fai l i ng t o dest r oy t he di sput ed PSI s i n t hi s case 

r esul t s i n no i mmedi at e har m t o Mel t on i n t he cour t s;  i t  cr eat es  

onl y pot ent i al  har m,  at  most .   Fur t her mor e,  t hi s pot ent i al  har m 

depends upon a j udge di sr egar di ng t he cour t - or der ed seal  on t he 
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di sput ed PSI s,  usi ng t he di sput ed i nf or mat i on f r om t hose PSI s,  

and usi ng t he di sput ed i nf or mat i on i n a r esent enci ng.   We ar e 

not  per suaded t hat  t he pot ent i al  of  mi st akenl y usi ng di sput ed 

PSI s at  a r esent enci ng i s suf f i c i ent  f or  a cour t  t o j ust i f y t he 

i nvocat i on of  i nher ent  aut hor i t y,  especi al l y i f  t he cour t  

empl oys pr oper  saf eguar ds.    

¶63 Ther ef or e,  we hol d t hat  cour t s do not  possess t he 

i nher ent  aut hor i t y t o or der  t he dest r uct i on of  a PSI  on any of  

t he gr ounds ar gued by Mel t on,  see supr a,  ¶48,  because i t  i s  not  

necessar y f or  t he ef f i c i ent  and ef f ect i ve f unct i oni ng of  a 

cour t .  

C.  Cor r ect i ng and Pr eser vi ng a Di sput ed PSI  

¶64 We t ur n now t o t he pr ocedur e t hat  ought  t o be empl oyed 

when a par t y di sput es a PSI .   

¶65 A def endant  has t he r i ght  t o chal l enge a PSI  t hat  he 

or  she bel i eves i s " i naccur at e or  i ncompl et e. "   Gr eve,  272 

Wi s.  2d 444,  ¶11 ( c i t i ng Wat son,  227 Wi s.  2d at  194) ;  St at e v.  

Per ez,  170 Wi s.  2d 130,  141,  487 N. W. 2d 630 ( Ct .  App.  1992) .   

" I n t he event  t he def endant  wi shes t o cont est  any of  t he f act ual  

mat t er s set  f or t h i n a PSI ,  t he def endant  i s ent i t l ed t o an 

evi dent i ar y hear i ng wher e evi dence r egar di ng t he i ssue i n 

cont r over sy may be pr esent ed by t he St at e or  t he def endant . "   

St at e v.  Suchocki ,  208 Wi s.  2d 509,  515,  561 N. W. 2d 332 ( Ct .  

App.  1997)  ( c i t at i on omi t t ed) .    

¶66 To secur e a hear i ng t he def endant  shoul d f i l e a mot i on 

wi t h t he cour t  ( 1)  i dent i f y i ng speci f i c  pr obl ems wi t h t he PSI ,  

and ( 2)  r equest i ng speci f i c  r emedi es t o deal  wi t h t hose 
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pr obl ems.   Pr obl ems i ncl ude i naccur at e or  obj ect i vel y f al se 

i nf or mat i on,  i ncompl et e i nf or mat i on,  or  unf ai r l y pr ej udi c i al  

i nf or mat i on.   I n t he Suchocki  case,  t he def endant  chal l enged t he 

ent i r e PSI  on gr ounds t hat  t he PSI  aut hor  was bi ased because she 

was mar r i ed t o t he pr osecut i ng at t or ney.   Suchocki ,  208 

Wi s.  2d at  513.    

¶67 Wi sconsi n Admi n.  Code § DOC 328. 29( 3)  r eads:  " Ar r est  

r ecor ds t hat  di d not  l ead t o convi ct i on and not  conf i r med by t he 

c l i ent  may not  be used as a sour ce of  i nf or mat i on i n a 

pr esent ence i nvest i gat i on and r epor t ,  except  t hat  adj udi cat i ons 

under  s.  961. 47,  St at s. ,  and ch.  54,  1975 St at s. ,  mi sdemeanant  

expunct i on,  and pendi ng char ges may be i ncl uded. "   A def endant  

may obj ect  t o t he i ncl usi on of  i nf or mat i on i n t he PSI  t hat  i s 

i nconsi st ent  wi t h DOC r ul es,  but  t he val i di t y of  such an 

obj ect i on may r equi r e a j udi c i al  r ul i ng.    

¶68 An evi dent i ar y hear i ng may not  be necessar y i f  t he 

par t i es ar e abl e t o st i pul at e t o addi t i ons or  cor r ect i ons t o t he 

PSI ,  wi t h t he appr oval  of  t he cour t .  

¶69 The r emedi es r equest ed i n t he mot i on shoul d be 

t ai l or ed t o t he pr obl ems al l eged.   Some obj ect i ons may be 

addr essed by st r i k i ng por t i ons of  t he PSI  bef or e or  dur i ng t he 

sent enci ng hear i ng.   Bush,  185 Wi s.  2d at  724 n. 1.    

¶70 " St r i k i ng, "  i n t hi s cont ext ,  may mean di f f er ent  t hi ngs 

t o di f f er ent  j udges.   One di ct i onar y def i nes st r i ke as " [ t ] o 

el i mi nat e or  expunge. "   The Amer i can Her i t age Di ct i onar y of  t he 

Engl i sh Language 1779 ( 3d ed.  1992) .   Bl ack' s def i nes " st r i ke"  

t o mean " [ t ] o expunge,  as f r om a r ecor d. "   Bl ack' s Law 
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Di ct i onar y 1559 ( 9t h ed.  2009) .   " St r i ke"  can al so mean t o 

di sr egar d somet hi ng sai d or  pr esent ed,  l i ke a quest i on,  

t est i mony,  or  evi dence.   See,  e. g. ,  Jay E.  Gr eni g 4A Wi s.  

Pl eadi ng & Pr act i ce § 32A: 76 ( 5t h ed.  2009)  ( " Ther e shoul d be a 

r ul i ng on a mot i on t o st r i ke evi dence and t o i nst r uct  t he j ur y  

t o di sr egar d. "  ( emphasi s added) )  ( f oot not e omi t t ed) ;  see al so 

Bl ack' s Law Di ct i onar y 1110 ( 9t h ed.  2009) .    

¶71 We t hi nk " st r i ke"  can mean t o r edl i ne21 or  l i ne t hr ough 

obj ect ed- t o i nf or mat i on,  t o i dent i f y and make mar gi nal  not es 

di savowi ng obj ect ed- t o i nf or mat i on, 22 t o r edact  obj ect ed- t o 

i nf or mat i on,  t o make a r ecor d t hat  t he cour t  wi l l  not  use 

obj ect ed- t o i nf or mat i on,  and t he l i ke.  

¶72 Redact i on of  i nf or mat i on i n a PSI  i s an accept ed f or m 

of  st r i k i ng avai l abl e t o a cour t .   See,  e. g. ,  St at e v.  Par ent ,  

2006 WI  132,  ¶45,  298 Wi s.  2d 63,  725 N. W. 2d 915.   " Redact i on"  

means " [ t ] he car ef ul  edi t i ng of  a document ,  esp[ eci al l y]  t o 

r emove conf i dent i al  r ef er ences or  of f ensi ve mat er i al . "   Bl ack' s  

Law Di ct i onar y 1390 ( 9t h ed.  2009) .   Cour t s out si de of  Wi sconsi n 

have ut i l i zed t he r edact i on met hod of  cor r ect i ng PSI s,  al t hough 

t he t er m seems synonymous wi t h st r i k i ng por t i ons of  PSI s.   

                                                 
21 See,  e. g. ,  St at e v.  Mol en,  231 P. 3d 1047,  1058 ( I daho Ct .  

App.  2010)  ( expl ai ni ng t hat  " r edl i ni ng"  a PSI  i s when " t he cour t  
physi cal l y not es whi ch por t i ons [ of  t he r epor t ]  ar e excl uded" ) .  

22 The Wi sconsi n Judi c i al  Benchbook devot es a smal l  amount  
of  space suggest i ng how t o cor r ect  " er r or s"  i n a PSI .   1A Wi s.  
Judi c i al  Benchbook CR36- 21 ( 3d ed.  2012)  ( r ecommendi ng t hat  
j udges shoul d " [ n] ot e cor r ect i ons or  di sput es i n [ t he]  mar gi n of  
[ t he]  PSI  and or der  al l  copi es cor r ect ed" ) .  
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Peopl e v.  Fr eeman,  889 N. Y. S. 2d 119 ( N. Y.  App.  Di v.  2009)  

( hol di ng t hat  cer t ai n i nf or mat i on i n a PSI  " shoul d have been 

r edact ed because t he PSI  cont ai ned cl ear l y er r oneous 

i nf or mat i on" ) .    

 ¶73 I n our  v i ew,  st r i k i ng does not  mean dest r oyi ng t he 

PSI . 23  I t  means i sol at i ng obj ect ed- t o por t i ons of  a PSI  so t hat  

t hey wi l l  not  be consi der ed or  used agai nst  t he def endant .    

¶74 Some pr obl ems may r equi r e t he pr epar at i on of  a new 

PSI .   A new PSI  may be or der ed i f  pr obl ems so per meat e t he f i r st  

PSI  t hat  st r i ki ng i s i mpr act i cal  or  because subst ant i al  

addi t i onal  i nf or mat i on shoul d be added t o t he PSI  f or  

compl et eness.   

¶75 When t he cour t  or der s sel ect i ve st r i k i ng or  r edact i ng,  

i t  shoul d col l ect  copi es of  t he PSI  f r om t he pr osecut or  and t he 

def endant  t o conf or m t hei r  copi es t o t he cour t ' s  agr eed- upon 

changes.   When t he cour t  or der s a new PSI ,  t he cour t  shoul d 

col l ect  copi es of  t he f i r st  PSI  and secur el y seal  t hem wi t h t he 

cour t ' s  copy.  

 ¶76 At  t he hear i ng on t he def endant ' s mot i on,  at  t he 

sent enci ng hear i ng,  or  i n wr i t i ng,  t he cour t  shoul d make a 

                                                 
23 The f eder al  cour t s al so have a pr ocedur e f or  chal l engi ng 

di sput ed i nf or mat i on i n a PSI .   Fed. R. Cr i m. P.  32( i ) ( 3) ( B) –( C) .   
At  sent enci ng,  a f eder al  cour t  must  r ul e on any di sput ed por t i on 
of  a PSI  and append a copy of  i t s  det er mi nat i ons t o any copy of  
t he PSI  made avai l abl e t o t he Bur eau of  Pr i sons.   I d. ;  see al so 
Uni t ed St at es v.  Lopez,  907 F. 2d 1096,  1101 ( 11t h Ci r .  1990) .   A 
f eder al  cour t  may al so det er mi ne t hat  a r ul i ng i s unnecessar y 
because t he di sput ed mat t er  wi l l  not  af f ect  sent enci ng or  t he 
cour t  wi l l  not  consi der  i t  i n sent enci ng.   Fed. R. Cr i m. P.  
32( i ) ( 3) ( B) –( C) .  



No.    2011AP1770- CR & 2011AP1771- CR 

 

30 
 

r ecor d memor i al i z i ng what  obj ect i ons wer e made t o t he PSI  and 

how t he cour t  r esol ved t hose obj ect i ons.   Tr anscr i pt s,  wr i t t en 

expl anat i ons,  cor r ect ed copi es of  PSI s,  and cour t  or der s shoul d 

be f or war ded t o t he PSI  wr i t er  and t o t he DOC f or  i ncor por at i on 

i nt o t he " case r ecor d. "    

 ¶77 We t hi nk t he cour t  i s  mor e l i kel y t o achi eve success 

i n deal i ng wi t h t he DOC by car ef ul l y expl ai ni ng what  i t  has done 

and why t han by t r y i ng t o or der  t he DOC t o al t er  i t s  r ecor ds. 24 

 ¶78 Fi nal l y,  t he cour t  shoul d secur el y seal  any 

obj ect i onabl e,  super seded PSI s t oget her  wi t h al l  col l ect ed 

copi es.   The cour t  shoul d c l ear l y l abel  a super seded PSI  and 

di st i ngui sh i t  f r om a new PSI  by di f f er ent  mar ki ngs and cl ear  

expl anat i ons and i nst r uct i ons.  

 ¶79 Met hodi cal l y f ol l owi ng t hese pr ocedur es shoul d 

el i mi nat e most  pr obl ems associ at ed wi t h a di sput ed PSI .      

I V.  CONCLUSI ON 

                                                 
24 I n Bush,  t he cour t  was asked t o cor r ect  a PSI  wel l  af t er  

t he def endant  had been sent enced.   Bush compl ai ned about  
mi si nf or mat i on i n t he PSI ,  but  he f ai l ed t o r ead t he document  
bef or e t he sent enci ng hear i ng.   Bush,  185 Wi s.  2d at  723.   The 
cour t  st at ed:  " Whi l e t he t r i al  cour t  coul d appr opr i at el y modi f y 
Bush' s sent ence based on er r oneous i nf or mat i on i n t he PSI ,  
because t he PSI  i s now under  t he Depar t ment  of  Cor r ect i ons'  
cont r ol ,  a mot i on t o cor r ect  t he i nf or mat i on cont ai ned i n t he 
PSI  shoul d be di r ect ed t o t hat  agency. "   I d.  ( emphasi s added) .  

Ther e ar e l i mi t s t o t he cour t ' s  aut hor i t y t o i nt er f er e wi t h 
t he oper at i ons of  a separ at e br anch of  gover nment .   As t he Bush 
opi ni on suggest s,  however ,  a def endant  i s ent i t l ed t o ask t he 
DOC t o cor r ect  c l ear l y i naccur at e i nf or mat i on i n a DOC- aut hor ed 
document .    
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¶80 We concl ude t hat  cour t s do not  have ei t her  expr ess or  

i mpl i ed st at ut or y aut hor i t y t o or der  t he dest r uct i on of  PSI s.   

The PSI  st at ut e,  t he admi ni st r at i ve code,  and Supr eme Cour t  

Rul es on r ecor d r et ent i on i mpl i cat e pr i nci pl es of  pr eser vat i on 

and conf i dent i al i t y ,  not  dest r uct i on.   We al so concl ude t hat  

cour t s l ack t he i nher ent  aut hor i t y t o or der  t he dest r uct i on of  

PSI s on t he f act s bef or e us or  on any of  t he ar gument s Mel t on 

has made because such power  i s not  necessar y t o a cour t ' s  

ef f i c i ent  and ef f ect i ve admi ni st r at i on of  j ust i ce.   A cour t  has 

adequat e means of  deal i ng wi t h er r or s,  omi ssi ons,  or  pr ej udi c i al  

mat er i al  i n a PSI  wi t hout  phys i cal l y dest r oyi ng t he di sput ed 

r epor t .   A cour t  can st r i ke or  r edact  obj ect ed- t o por t i ons of  a 

PSI  and make a r ecor d t hat  t he cour t  wi l l  not  use t he obj ect ed-

t o i nf or mat i on.   I n unusual  cases,  a cour t  can or der  t hat  a 

cor r ect ed PSI  be pr epar ed,  and i t  can seal  and c l ear l y l abel  t he 

super seded r epor t .  

¶81 To f or est al l  f ur t her  conf usi on on t he i ssue and 

mi t i gat e t he possi bi l i t y  of  er r or ,  we have out l i ned pr ocedur es 

t hat  shoul d be f ol l owed when t he bench and bar  ar e conf r ont ed 

wi t h di sput ed PSI s.  

  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶82 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur  wi t h t he maj or i t y and wr i t e separ at el y t o c l ar i f y t hat  

under  t he r i ght  c i r cumst ances,  al bei t  r ar e,  t he c i r cui t  cour t  

has aut hor i t y t o dest r oy a PSI .   I t  i s  not  unusual  f or  a 

def endant  t o di sput e cer t ai n cont ent s of  a PSI ,  and her e,  t he 

def endant  l odged ver y speci f i c  compl ai nt s,  t o speci f i c  

par agr aphs,  on speci f i c  pages.   The r ecor d her e,  however ,  does 

not  suppor t  dest r uct i on of  t he PSI .   Gi ven t hese obj ect i ons,  a 

cour t  t ypi cal l y mi ght  st r i ke t hose di sput ed por t i ons f r om t he 

PSI  and expl ai n t hat  t hose mat t er s woul d not  be consi der ed f or  

pur poses of  sent enci ng.    

¶83 Our  c i r cui t  cour t s possess t he i nher ent  power  t o,  

i nt er  al i a,  " ' ensur e t he ef f i c i ent  and ef f ect i ve f unct i oni ng of  

t he cour t ,  and t o f ai r l y  admi ni st er  j ust i ce. ' "   St at e v.  Mel t on,  

2012 WI  App 95,  ¶22,  343 Wi s.  2d 784,  820 N. W. 2d 487 ( quot i ng 

St at e v.  Henl ey,  2010 WI  97,  ¶73,  328 Wi s.  2d 544,  787 

N. W. 2d 350) .   I  am r el uct ant  t o di mi ni sh t he aut hor i t y t hat  i s  

endowed t o our  c i r cui t  cour t s,  whi ch ar e on t he f r ont  l i nes.   

Ci r cui t  cour t s do not  of t en need t o r el y on t hei r  i nher ent  

power ,  but  when i t  i s  absol ut el y necessar y,  t hey shoul d be 

al l owed t o exer ci se t hat  power .   Under  t hese f act s,  however ,  I  

cannot  concl ude t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

i nher ent  aut hor i t y i n or der i ng t he dest r uct i on of  t hi s PSI .   

¶84 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .    

¶85 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s concur r ence.  
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