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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Sheboygan 

Count y,  Ter ence T.  Bour ke,  Judge.   Affirmed and cause remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  t he 

c i r cui t  cour t ' s  or der  gr ant i ng Andr ew M.  Edl er ' s mot i on t o 

suppr ess st at ement s he made dur i ng a cust odi al  i nt er r ogat i on.   

We af f i r m t he or der  of  t he c i r cui t  cour t .   The st at ement s Edl er  

made af t er  he i nvoked hi s r i ght  t o counsel  on Apr i l  20,  2011,  

must  be suppr essed.   We r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s deci s i on.    
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¶2 The cour t  of  appeal s f or  Di st r i ct  I I  cer t i f i ed t he 

appeal  pur suant  t o Wi s.  St at .  § ( Rul e)  809. 61, 1 and we accept ed 

t he cer t i f i cat i on. 2   

¶3 To answer  t he cer t i f i ed quest i ons,  we must  deci de 

whet her  st at ement s made by Edl er  on Apr i l  20 must  be suppr essed.   

Thi s case r equi r es an exami nat i on of  t wo separ at e i nt er act i ons 

bet ween Edl er  and pol i ce,  one i nvol v i ng Edl er ' s unequi vocal ,  

unambi guous r equest  f or  counsel  whi l e i n cust ody on Mar ch 30,  

and t he ot her  i nvol v i ng Edl er ' s ar r est  and st at ement ,  " Can my 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on.    

2 The cer t i f i ed quest i ons ar e as f ol l ows:  

1.  [ W] het her  Wi sconsi n shoul d f ol l ow Shat zer  or  r el y 
on t he Wi sconsi n Const i t ut i on [ ar t .  I ,  § 8]  as t he 
Wi sconsi n Supr eme Cour t  has done wi t h Fi f t h Amendment  
i ssues on ot her  occasi ons.  

2.  When t he def endant  asked,  i n t he squad car  on t he 
way t o t he second i nt er r ogat i on,  " can my at t or ney be 
pr esent  f or  t hi s?"  di d he unambi guousl y i nvoke hi s 
r i ght  t o counsel ? 

3.  I f  t he st at ement  i s decl ar ed t o be ambi guous,  t hen 
we ask t hat  t he supr eme cour t  r esol ve a t hi r d i ssue.   
Does i t  make a di f f er ence whet her  t he ambi guous 
st at ement  was made bef or e Mi r anda war ni ngs wer e gi ven 
as opposed t o af t er war ds? 

 We answer  t he f i r st  t wo quest i ons.   Because we hol d 
t hat  t he st at ement  by Edl er  was an unequi vocal ,  unambi guous 
r equest  f or  counsel ,  we need not  and do not  addr ess whet her  
t he st andar d f or  a st at ement  pr e- Mi r anda i s t he same as 
t hat  ar t i cul at ed i n St at e v.  Jenni ngs,  2002 WI  44,  252 Wi s.  
2d 228,  647 N. W. 2d 142,  and Davi s v.  Uni t ed St at es,  512 
U. S.  452 ( 1994) ,  or  whet her  t he st andar d shoul d di f f er  when 
a def endant  has not  r ecent l y been t ol d of  hi s or  her  
const i t ut i onal  r i ght s.    
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at t or ney be pr esent  f or  t hi s, "  on Apr i l  20.   Accor di ngl y,  t her e 

ar e t wo pot ent i al  bases f or  suppr essi ng t he Apr i l  20 st at ement s.    

¶4 We f i r st  exami ne Edl er ' s Mar ch 30 i nvocat i on i n l i ght  

of  t he r ecent  Uni t ed St at es Supr eme Cour t  case Mar yl and v.  

Shat zer ,  559 U. S.  98 ( 2010) .   I n Shat zer  t he Uni t ed St at es 

Supr eme Cour t  exami ned t he pr esumpt i on i n Edwar ds v.  Ar i zona,  

451 U. S.  477 ( 1981) ,  t hat  af t er  a suspect  val i dl y i nvokes t he 

r i ght  t o counsel ,  any subsequent  wai ver  i s i nval i d unl ess an 

at t or ney i s pr esent  or  t he suspect  " i ni t i at es f ur t her  

communi cat i on,  exchanges,  or  conver sat i ons wi t h t he pol i ce. "   

Edwar ds,  451 U. S.  at  484- 85.   The Cour t  i n Shat zer  expl ai ned 

t hat  t he Edwar ds pr esumpt i on ends when t he suspect  has been 

out si de pol i ce cust ody f or  14 days.   Shat zer ,  559 U. S.  at  110.   

Edl er  asks t hi s cour t  not  t o adopt  Shat zer  and i nst ead i nt er pr et  

t he Wi sconsi n Const i t ut i on t o r equi r e a per manent  bar  on 

subsequent  i nt er r ogat i on,  or  i n t he al t er nat i ve,  adopt  a 

di f f er ent  t est .   We see no need i n t hi s case t o i nt er pr et  t he 

Wi sconsi n Const i t ut i on t o pr ovi de di f f er ent  pr ot ect i on t han t hat  

pr ovi ded by t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  

t he Uni t ed St at es Const i t ut i on.   We t her ef or e adopt  t he r ul e 

cr eat ed i n Shat zer  and,  because 19 days had passed bet ween when 

Edl er  was r el eased f r om cust ody and when he was r ei nt er r ogat ed,  

hol d t hat  t he Mar ch 30 i nvocat i on does not  bar  t he i nt er r ogat i on 

on Apr i l  20.    

¶5 A separ at e basi s f or  suppr essi ng t he st at ement s may 

exi st  even i f  t he Edwar ds pr esumpt i on no l onger  appl i ed.   I f  

Edl er ' s st at ement  i n t he pol i ce car  on Apr i l  20 was an 
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unequi vocal ,  unambi guous i nvocat i on of  t he r i ght  t o counsel ,  t he 

Edwar ds pr esumpt i on woul d begi n agai n.   Gi ven t he ci r cumst ances 

sur r oundi ng t he i nvocat i on and t he under st andi ng t hat  st at ement s 

begi nni ng wi t h t he wor d " can"  of t en const i t ut e a r equest ,  we 

hol d t hat  Edl er ' s st at ement ,  " can my at t or ney be pr esent  f or  

t hi s, "  was a val i d i nvocat i on of  t he r i ght  t o counsel .   The 

i nvocat i on r e- st ar t s t he Edwar ds pr esumpt i on,  bar r i ng Edl er ' s 

wai ver  of  r i ght s l at er  t hat  day because Edl er  was not  pr ovi ded 

wi t h counsel  and di d not  " i ni t i at e[ ]  f ur t her  communi cat i on,  

exchanges,  or  conver sat i ons wi t h t he pol i ce. "   Af t er  Edl er ' s 

r equest  f or  an at t or ney,  pol i ce shoul d have ceased quest i oni ng 

hi m.   Because t hey di d not ,  Edl er ' s st at ement s made af t er  t hat  

r equest  must  be suppr essed.   Hi s r equest  was an unequi vocal ,  

unambi guous i nvocat i on of  hi s r i ght  t o counsel .  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶6 Edl er  was a sevent een- year - ol d f i r ef i ght er  f or  t he 

Wal do Fi r e Depar t ment .   He was abl e t o r espond t o f i r es,  but  

because he was on pr obat i onar y st at us,  he was l i mi t ed t o 

pr ovi di ng assi st ance such as movi ng hoses or  ot her  i t ems f or  t he 

f i r ef i ght er s.   He became a suspect  i n t wo ar sons commi t t ed i n a 

near by t own due t o hi s unusual l y qui ck r esponse t o t hose f i r es.  

¶7  On Mar ch 30,  2011,  Det ect i ve Ger al d Ur ban met  wi t h 

Edl er  about  an unr el at ed bur gl ar y.   I n an i nt er r ogat i on r oom at  

t he sher i f f ' s  depar t ment ,  Ur ban r ead Edl er  hi s Mi r anda3 r i ght s,  

and Ur ban quest i oned Edl er  about  t he bur gl ar y.   Af t er  Edl er  made 

                                                 
3  Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .    
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i ncr i mi nat i ng st at ement s about  t he bur gl ar y,  Ur ban l ef t  t he 

r oom,  r et ur ni ng about  ei ght  mi nut es l at er .   At  t hat  poi nt ,  Ur ban 

began t o ask Edl er  about  t he t wo ar sons.   Edl er  t hen 

unequi vocal l y,  unambi guousl y r equest ed counsel ,  st at i ng:  " Fr om 

t hi s poi nt  on,  I ' d l i ke a l awyer  her e. "   Ur ban ceased 

quest i oni ng Edl er .   Af t er  Ur ban spent  about  t wo mi nut es 

expl ai ni ng t hat  i f  Edl er  was r esponsi bl e f or  t he f i r es he shoul d 

st op t hat  behavi or ,  Edl er  was t aken t o t he j ai l  t o awai t  

char gi ng on t he bur gl ar y.    

¶8 Fr om j ai l  t he next  day,  Edl er  r equest ed t o speak wi t h 

Ur ban.   Edl er  was t r anspor t ed f r om t he j ai l  t o t he sher i f f ' s  

depar t ment ,  wher e an i nt er vi ew r oom had been set  up.   Ur ban met  

wi t h Edl er  i n t he i nt er vi ew r oom,  and Edl er  asked hi m about  when 

he woul d be havi ng hi s i ni t i al  appear ance.   Ur ban asked Edl er  i f  

he had anyt hi ng t o say about  t he ar sons,  t o whi ch Edl er  

r esponded,  " I  honest l y don' t  have anyt hi ng t o say about  t hat . "   

Ur ban di d not  ask any f ur t her  quest i ons about  t he ar sons at  t hat  

t i me.   

¶9 Edl er  was char ged wi t h one count  of  bur gl ar y and one 

count  of  mi sdemeanor  t hef t ,  made hi s i ni t i al  appear ance,  and was 

r el eased f r om cust ody on Apr i l  1,  2011.   Edl er  was appoi nt ed a 

publ i c def ender  f or  t he bur gl ar y case on Apr i l  4,  2011.    

¶10 On Apr i l  18,  2011,  Ur ban t al ked wi t h a f r i end of  

Edl er .   Edl er ' s f r i end agr eed t o wear  a cover t  wi r e t o t al k t o 

Edl er  about  hi s i nvol vement  i n t he t wo ar sons.   Edl er  made some 

damagi ng st at ement s t hat  wer e r ecor ded on t hat  day.    



No.  2011AP2916- CR   

 

6 
 

¶11 On Apr i l  20,  2011,  Ur ban ar r est ed Edl er  at  Edl er ' s 

home f or  t he ar son f i r es.   Edl er ' s f at her  i nqui r ed about  why 

Edl er  was bei ng ar r est ed,  and Ur ban expl ai ned t o Edl er ' s f at her  

t hat  he was bei ng ar r est ed f or  t he f i r es.   Edl er ' s f at her  t hen 

t ol d Edl er  t o be honest  and cooper at e wi t h t he det ect i ves.    

¶12 Edl er  was handcuf f ed and pl aced i n t he back seat  of  

t he det ect i ve' s unmar ked car .   Ur ban sat  next  t o Edl er  i n t he 

back seat .   As t hey r ode i n t he car ,  Ur ban encour aged Edl er  t o 

f ol l ow hi s f at her ' s advi ce and cooper at e wi t h t he i nvest i gat i on.   

About  f i ve mi nut es i nt o t he dr i ve,  Edl er  st at ed,  " Can my 

at t or ney be pr esent  f or  t hi s, "  t o whi ch Ur ban r esponded,  " Yes,  

he can. "   Edl er  di d not  make any i ncr i mi nat i ng st at ement s dur i ng 

t he r i de.    

¶13 When t hey ar r i ved at  t he st at i on,  Edl er  was br ought  

i nt o an i nt er r ogat i on r oom. 4  Edl er  was havi ng di f f i cul t y  

br eat hi ng and was cr yi ng when Ur ban ent er ed t he r oom.   Ur ban 

expl ai ned t he evi dence t hey had agai nst  hi m and t hat  Edl er  

needed t o come c l ean.   Once agai n,  he encour aged Edl er  t o f ol l ow 

hi s f at her ' s advi ce.   Then Ur ban st at ed,  " I ' ve got  t o pl ay by 

t he r ul es. "   He t hen gave Edl er  hi s Mi r anda war ni ngs,  and Edl er  

wai ved t hose r i ght s.  Subsequent l y,  Edl er  made i ncr i mi nat i ng 

st at ement s t o Ur ban. 5   

                                                 
4 The i nt er vi ew was vi deo- r ecor ded.   

5 Towar d t he end of  t he i nt er vi ew,  Edl er  appear ed t o have a 
pani c at t ack and t hen vomi t ed.   Ur ban di d not  quest i on Edl er  
af t er  t hat  occur r ed.    
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¶14 Edl er  was char ged on Apr i l  22,  2011,  wi t h t wo count s 

of  ar son i n v i ol at i on of  Wi s.  St at .  § 943. 02( 1) ( a)  and one count  

of  possessi ng,  manuf act ur i ng,  or  sel l i ng a Mol ot ov cockt ai l  i n 

v i ol at i on of  Wi s.  St at .  § 943. 06( 2) ,  each as a par t y t o t he 

cr i me under  Wi s.  St at .  § 939. 05.    

¶15 Edl er  moved t o suppr ess t he st at ement s he made af t er  

he wai ved hi s r i ght  t o counsel  on Apr i l  20 on t he gr ounds t hat  

hi s Fi f t h and Si xt h Amendment  r i ght s wer e v i ol at ed. 6   

¶16 The Sheboygan Count y Ci r cui t  Cour t ,  t he Honor abl e 

Ter ence T.  Bour ke pr esi di ng,  gr ant ed t he mot i on t o suppr ess on 

t he gr ounds t hat  when i n cust ody on Apr i l  20,  Edl er  

unequi vocal l y,  unambi guousl y i nvoked hi s r i ght  t o counsel  dur i ng 

t he t r anspor t at i on t o t he sher i f f ' s  depar t ment ,  f i ndi ng sever al  

f act s:   i n t he car  on t he way t o t he st at i on Edl er  asked i f  hi s 

at t or ney coul d be pr esent ;  Edl er  had an at t or ney i n hi s bur gl ar y 

case but  di d not  have one i n t he ar son mat t er s;  and Edl er  had 

t al ked t o Ur ban t hr ee weeks ear l i er  and,  at  t hat  t i me,  Edl er  

r equest ed an at t or ney whi l e bei ng quest i oned about  t he ar sons.    

¶17 The ci r cui t  cour t  hel d t hat  Edl er ' s Fi f t h Amendment  

r i ght  t o counsel  was vi ol at ed when Ur ban i nt er r ogat ed Edl er  

                                                 
6 Edl er  al so moved t o suppr ess t he Apr i l  18,  2011,  

st at ement s r ecor ded on t he cover t  wi r e on Si xt h Amendment  
gr ounds.   The ci r cui t  cour t  deni ed t he mot i on t o suppr ess t he 
st at ement s on Apr i l  18,  di smi ssi ng t he use of  t he Si xt h 
Amendment  i n t hi s case,  st at i ng t hat  " Si xt h Amendment  r i ght s do 
not  at t ach unt i l  t he St at e commences adver sar y pr oceedi ngs, "  
c i t i ng McNei l  v.  Wi sconsi n,  501 U. S.  171 ( 1991) .   The ci r cui t  
cour t  expl ai ned why t he except i ons t o t hi s r ul e wer e not  
sat i sf i ed her e.   Edl er  di d not  appeal  t hat  or der .  
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af t er  Edl er ' s unequi vocal ,  unambi guous asser t i on of  t he r i ght  t o 

counsel  on Apr i l  20.   The ci r cui t  cour t  r easoned t hat  under  

Mi r anda,  af t er  a r equest  f or  counsel  i s  made,  i t  must  be 

" scr upul ousl y honor ed, "  and Edl er ' s subsequent  wai ver  of  hi s 

Mi r anda r i ght s at  t he st at i on was t her ef or e not  val i d.   The 

ci r cui t  cour t  quot ed t he hol di ng i n Edwar ds:   

We f ur t her  hol d t hat  an accused,  such as Edwar ds,  
havi ng expr essed hi s desi r e t o deal  wi t h t he pol i ce 
onl y t hr ough counsel ,  i s  not  subj ect  t o f ur t her  
i nt er r ogat i on by t he aut hor i t i es unt i l  counsel  has 
been made avai l abl e t o hi m,  unl ess t he accused hi msel f  
i ni t i at es f ur t her  communi cat i on,  exchanges,  or  
conver sat i ons wi t h t he pol i ce.   

Edwar ds,  451 U. S.  at  484- 85.  

¶18 The St at e appeal ed t he or der  t o suppr ess Edl er ' s 

st at ement s on t he gr ounds t hat  Edl er ' s st at ement  was a quest i on 

about  hi s r i ght s and not  i t sel f  an asser t i on of  t he r i ght s.   The 

cour t  of  appeal s cer t i f i ed t he appeal  pur suant  t o Wi s.  St at .  

§ ( Rul e)  809. 61.    

I I .  STANDARD OF REVI EW 

¶19 Whet her  t hi s cour t  wi l l  appl y t he r ul e i n Shat zer  or  

adopt  a di f f er ent  r ul e under  t he Wi sconsi n Const i t ut i on i s a 

quest i on of  l aw whi ch we deci de i ndependent l y.   Kenosha Count y 

Dep' t  of  Human Ser vs.  v.  Jodi e W. ,  2006 WI  93,  ¶19,  293 Wi s.  2d 

530,  716 N. W. 2d 845.    

¶20 Whet her  a def endant  ef f ect i vel y i nvoked hi s Fi f t h 

Amendment  r i ght  t o counsel  i s  a quest i on of  const i t ut i onal  f act  

deci ded by t hi s cour t  i n a t wo- par t  t est .   St at e v.  Hambl y,  2008 

WI  10,  ¶16,  307 Wi s.  2d 98,  745 N. W. 2d 48.   Fi r st ,  t hi s cour t  
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uphol ds t he c i r cui t  cour t ' s  f i ndi ngs of  f act s  unl ess c l ear l y  

er r oneous.   I d.   Second,  t hi s cour t  i ndependent l y appl i es 

const i t ut i onal  pr i nci pl es t o t hose f act s,  benef i t t i ng f r om t he 

ci r cui t  cour t ' s  i nt er pr et at i on.   I d.   The r el evant  f act s ar e not  

i n di sput e;  t her ef or e,  we must  answer  t he quest i on of  whet her  

t he st at ement s shoul d be suppr essed under  ei t her  t he Uni t ed 

St at es or  Wi sconsi n const i t ut i ons.   St at e v.  Knapp,  2005 WI  127,  

¶20,  285 Wi s.  2d 86,  700 N. W. 2d 899.    

I I I .  ANALYSI S 

¶21 We f i r st  deci de whet her  t hi s cour t  wi l l  adopt  t he 14-

day br eak- i n- cust ody r ul e of  Shat zer .   I f  we adopt  t hat  r ul e and 

f i nd t hat  i t  was compl i ed wi t h her e,  t hen we must  deci de whet her  

t he st at ement  by Edl er  i n t he back of  t he pol i ce car  af t er  he 

had been ar r est ed was unequi vocal  or  unambi guous.    

¶22 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

st at es i n r el evant  par t :  " No per son .  .  .  shal l  be compel l ed i n 

any cr i mi nal  case t o be a wi t ness agai nst  hi msel f . "   The 

Wi sconsi n Const i t ut i on cont ai ns a s i mi l ar  pr ovi s i on:  " No per son 

.  .  .  may be compel l ed i n any cr i mi nal  case t o be a wi t ness 

agai nst  hi msel f  or  her sel f . "   Wi s.  Const .  ar t .  I ,  § 8( 1) .  

¶23 The Uni t ed St at es Supr eme Cour t  has i nt er pr et ed and 

appl i ed t he Fi f t h Amendment  pr ot ect i ons as r equi r i ng a war ni ng 

of  cer t ai n const i t ut i onal  r i ght s  when a def endant  i s subj ect ed 

t o cust odi al  i nt er r ogat i on.   Mi r anda cr eat ed a r ul e t o pr event  

l aw enf or cement  of f i cer s f r om vi ol at i ng t he Fi f t h Amendment .   

Whi l e t he r ul e has been and i s st i l l  of t en cal l ed 
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" pr ophyl act i c, " 7  t he Uni t ed St at es Supr eme Cour t ,  Chi ef  Just i ce 

Rehnqui st  wr i t i ng f or  t he maj or i t y,  conf i r med t hat  i t  i s  a 

" const i t ut i onal  r ul e"  i n Di cker son v.  Uni t ed St at es,  530 U. S.  

428,  444 ( 2000) .   The r ul e r equi r es t hat  a suspect  be appr i sed 

of  cer t ai n const i t ut i onal  r i ght s,  i ncl udi ng t he r i ght  t o 

counsel ,  bef or e cust odi al  i nt er r ogat i on.   Mi r anda v.  Ar i zona,  

384 U. S.  436,  444- 45 ( 1966) .   I f  t he suspect  i s not  gi ven t hese 

war ni ngs and makes i ncr i mi nat i ng st at ement s,  t hose i ncr i mi nat i ng 

st at ement s must  be suppr essed.   I d.  at  444.   I f  t he suspect  

chooses t o i nvoke hi s or  her  r i ght  t o counsel ,  t hat  r equest  must  

be " scr upul ousl y honor ed, "  and " t he i nt er r ogat i on must  cease 

unt i l  an at t or ney i s pr esent . "   I d.  at  474,  479.    

¶24 The Uni t ed St at es Supr eme Cour t  i n Edwar ds f ur t her  

i nt er pr et ed Mi r anda.   The r el evant  f act s f r om Edwar ds ar e as 

f ol l ows:  Edwar ds was ar r est ed,  was gi ven Mi r anda war ni ngs,  and 

was cooper at i ng wi t h pol i ce.   451 U. S.  at  478- 79.   Af t er  some 

t i me passed,  Edwar ds st at ed,  " I  want  an at t or ney bef or e maki ng a 

deal . "   I d.  at  479.   The pol i ce di d not  quest i on Edwar ds f ur t her  

on t hat  day.   I d.   The next  day,  t wo di f f er ent  of f i cer s went  t o 

                                                 
7 See,  e. g. ,  Mi chi gan v.  Har vey,  494 U. S.  344,  351 ( 1990)  ( a 

Si xt h Amendment  case descr i bi ng pr ophyl act i c r ul es as " measur es 
desi gned t o ensur e t hat  const i t ut i onal  r i ght s ar e pr ot ect ed. " )    

Recent l y t he maj or i t y i n Shat zer  emphasi zed t hat  Edwar ds 
and Mi r anda wer e j udi c i al l y  pr escr i bed pr ophyl act i c r ul es and 
t hat  t he Cour t  had an obl i gat i on t o j ust i f y any expansi on.   
Mar yl and v.  Shat zer ,  559 U. S.  98,  103- 05 ( 2010) .   The 
concur r ence by Just i ce St evens made i t  c l ear  t hat  t he Shat zer  
r ul e was based on t he Fi f t h Amendment  and ar gued t hat  t he 
maj or i t y " demeans Edwar ds as a ' second l ayer '  of  ' j udi c i al l y  
pr escr i bed pr ophyl axi s. ' "   I d.  at  120 ( St evens,  J. ,  concur r i ng) .  
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see Edwar ds i n j ai l .   I d.   Edwar ds at t empt ed t o decl i ne t o t al k 

t o t hem but  was t ol d by a guar d " t hat  ' he had'  t o t al k. "   I d.   

The guar d br ought  Edwar ds t o t he of f i cer s,  t he of f i cer s t hen 

i nf or med hi m of  hi s Mi r anda r i ght s,  and he wai ved t hem.   I d.   

The Supr eme Cour t  hel d t hat  " an accused,  such as Edwar ds,  havi ng 

expr essed hi s desi r e t o deal  wi t h t he pol i ce onl y t hr ough 

counsel ,  i s  not  subj ect  t o f ur t her  i nt er r ogat i on by t he 

aut hor i t i es unt i l  counsel  has been made avai l abl e t o hi m,  unl ess 

t he accused hi msel f  i ni t i at es f ur t her  communi cat i on,  exchanges,  

or  conver sat i ons wi t h t he pol i ce. "   I d.  at  484- 85.   Thus,  

Edwar ds cr eat ed a pr esumpt i on of  i nvol unt ar i ness of  a wai ver  of  

Mi r anda r i ght s made af t er  a val i d i nvocat i on of  t he r i ght  t o 

counsel  unl ess an at t or ney i s pr ovi ded or  t he def endant  

i ni t i at es f ur t her  communi cat i on wi t h pol i ce.    

¶25 As we not ed ear l i er ,  t he Uni t ed St at es Supr eme Cour t  

r ecent l y i nt er pr et ed t he Edwar ds pr esumpt i on i n Shat zer  and 

det er mi ned t hat  t he pr esumpt i on of  Edwar ds ends af t er  a 14- day 

br eak i n cust ody.   The Shat zer  cour t  exami ned whet her  a br eak i n 

cust ody ended t he Edwar ds pr esumpt i on.   Shat zer ,  559 U. S.  at  

100.   Shat zer  was i ncar cer at ed at  a cor r ect i onal  f aci l i t y  

ser vi ng a sent ence on anot her  of f ense.   I d.  at  100- 01.   A 

det ect i ve met  wi t h Shat zer  at  t he i nst i t ut i on,  gave Shat zer  hi s 

Mi r anda war ni ngs,  and Shat zer  wai ved t hose r i ght s.   I d.  at  101.   

Ther e was some conf usi on about  what  t he det ect i ve was t her e f or ,  

but  when Shat zer  r eal i zed what  t he det ect i ve want ed t o t al k 

about ,  Shat zer  decl i ned t o speak wi t hout  an at t or ney,  and 
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Shat zer  was r el eased back i nt o gener al  popul at i on at  t he pr i son. 8  

I d.   Two year s and si x mont hs l at er ,  a di f f er ent  det ect i ve went  

t o t he cor r ect i onal  i nst i t ut i on t o whi ch Shat zer  had been 

t r ansf er r ed.   I d.   The det ect i ve gave Shat zer  hi s Mi r anda 

war ni ngs,  and Shat zer  pr ovi ded a wr i t t en wai ver  of  t hose r i ght s.   

I d.  Shat zer  subsequent l y made i ncr i mi nat i ng st at ement s dur i ng 

t he i nt er vi ew and al so agr eed t o a pol ygr aph exami nat i on.   I d.  

at  101- 02.   Fi ve days l at er ,  Shat zer  agai n wai ved hi s Mi r anda 

r i ght s,  was gi ven a pol ygr aph exami nat i on whi ch he f ai l ed,  and 

made addi t i onal  i ncr i mi nat i ng st at ement s.   I d.  at  102.   Shat zer  

t hen moved t o suppr ess hi s st at ement s as a v i ol at i on of  t he 

Fi f t h Amendment  on t he gr ounds t hat  Edwar ds bar r ed t he use of  

hi s st at ement s because he had i nvoked hi s r i ght  t o counsel  t wo 

and a hal f  year s ear l i er .   I d.    

¶26 The Supr eme Cour t  di sagr eed wi t h Shat zer  and hel d t hat  

t he Fi f t h Amendment  was not  v i ol at ed.   The Cour t  descr i bed t he 

r easons behi nd Edwar ds as " conser vi ng j udi c i al  r esour ces, "  

" pr eser v[ i ng]  t he i nt egr i t y of  an accused' s choi ce t o 

communi cat e wi t h pol i ce onl y t hr ough counsel , "  and " pr event i ng 

pol i ce f r om badger i ng a def endant  i nt o wai v i ng hi s pr evi ousl y 

asser t ed Mi r anda r i ght s. "   I d.  at  106 ( c i t at i ons omi t t ed) .   

Expl ai ni ng t he pr obl ems wi t h a per manent  bar  t o f ut ur e 

                                                 
8 The Uni t ed St at es Supr eme Cour t  i n Shat zer  hel d t hat  bei ng 

r el eased back i nt o gener al  popul at i on const i t ut ed a br eak i n 
Mi r anda cust ody,  st at i ng:  " Wi t hout  mi ni mi zi ng t he har sh 
r eal i t i es of  i ncar cer at i on,  we t hi nk l awf ul  i mpr i sonment  i mposed 
upon convi ct i on of  a cr i me does not  cr eat e t he coer ci ve 
pr essur es i dent i f i ed i n Mi r anda. "   Shat zer ,  559 U. S.  at  113.    
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quest i oni ng and t he est abl i shment  of  pr ophyl act i c r ul es, 9 t he 

cour t  deci ded t hat  t he Edwar ds pr esumpt i on ends af t er  t her e i s a 

14- day br eak i n cust ody.   I d.  at  110.   I t  r easoned,  " [ t ] hat  

pr ovi des pl ent y of  t i me f or  t he suspect  t o get  r eaccl i mat ed t o 

hi s nor mal  l i f e,  t o consul t  wi t h f r i ends and counsel ,  and t o 

shake of f  any r esi dual  coer ci ve ef f ect s of  hi s pr i or  cust ody. "   

I d.   The cour t  r ecogni zed t he cl ar i t y and cer t ai nt y t hat  r esul t  

f r om Edwar ds and st at ed t hat  " [ c ] onf essi ons obt ai ned af t er  a 2-

week br eak i n cust ody and a wai ver  of  Mi r anda r i ght s ar e most  

unl i kel y t o be compel l ed,  and hence ar e unr easonabl y excl uded. "   

I d.  at  111.  

A.   

¶27 The St at e ar gues t hat  we shoul d adopt  t he r ul e of  

Shat zer  because i t  st r i kes a r easonabl e bal ance bet ween t he 

compet i ng i nt er est s,  pr eser vi ng t he pr ot ect i ons of  Edwar ds,  and 

pr ovi di ng pr edi c t abi l i t y  f or  pol i ce of f i cer s.   Edl er  ar gues t hat  

Edwar ds woul d nor mal l y bar  f ur t her  i nt er r ogat i on of  a def endant  

af t er  he had i nvoked hi s r i ght  t o counsel  and t hat  t he 

subsequent  i nt er r ogat i on of  Edl er  was i n v i ol at i on of  Edwar ds.   

                                                 
9 The Edwar ds maj or i t y does not  descr i be t he hol di ng as 

cr eat i ng a pr ophyl act i c r ul e.   I t  hol ds t hat  a const i t ut i onal  
v i ol at i on occur r ed,  st at i ng,  " Because t he use of  [ Edwar ds' ]  
conf essi on agai nst  hi m at  hi s t r i al  v i ol at ed hi s r i ght s under  
t he Fi f t h and Four t eent h Amendment s as const r ued i n Mi r anda v.  
Ar i zona,  we r ever se t he j udgment  of  t he Ar i zona Supr eme Cour t . "   
Edwar ds v.  Ar i zona,  451 U. S.  477,  480 ( 1981)  ( emphasi s added)  
( i nt er nal  c i t at i on omi t t ed) .   The Edwar ds r ul e has been 
subsequent l y char act er i zed as a pr ophyl act i c r ul e.   See Shat zer ,  
559 U. S.  at  105 ( c i t i ng Mont ej o v.  Loui s i ana,  556 U. S.  778,  787 
( 2009) ;  Mi chi gan v.  Har vey,  494 U. S.  344,  349 ( 1990) ;  Sol em v.  
St umes,  465 U. S.  638,  644,  n. 4 ( 1984) ) .  
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He f ur t her  ar gues t hat  t he Shat zer  r ul e const r i ct s t he r i ght s of  

def endant s who have i nvoked t hei r  r i ght  t o counsel .   Edl er  ur ges 

t hi s cour t  t o ext end t he pr ot ect i on pr ovi ded i n Wi sconsi n under  

Ar t i c l e 1,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on beyond t hat  

pr ovi ded by t he Uni t ed St at es Supr eme Cour t  i n Shat zer .   He 

suggest s t hat  subsequent  cust odi al  i nt er r ogat i on be per mi t t ed 

onl y i f  t he suspect ' s at t or ney i s pr esent  or  i f  t he suspect  

i ni t i at es f ur t her  communi cat i on.  I n t he al t er nat i ve,  he suggest s 

a t ot al i t y of  t he c i r cumst ances t est  t o det er mi ne whet her  a 

br eak i n cust ody i s suf f i c i ent .    

¶28 We adopt  t he 14- day r ul e of  Shat zer .   The br eak i n 

cust ody was mor e t han 14 days,  and t her ef or e,  we hol d t hat  

i nt er r ogat i ng Edl er  af t er  a 19- day br eak i n cust ody di d not  

i t sel f  v i ol at e Edwar ds.   We agr ee wi t h t he cour t  i n Shat zer  t hat  

pr edi ct abi l i t y  i s  i mpor t ant  when cr eat i ng pr ophyl act i c r ul es so 

pol i ce have cl ear  gui dance on what  t hey can do and when. 10  See 

Shat zer ,  559 U. S.  at  110.   We al so agr ee t hat  set t i ng t he t wo-

week r ul e spar es cour t s t he i nqui r y of  whet her  a suspect  bei ng 

asked t o wai ve Mi r anda r i ght s has ever  asser t ed a Mi r anda r i ght  

t o counsel  at  an ear l i er  dat e.   I d.  at  111- 12.    

                                                 
10 We r ecogni ze t hat  t he Shat zer  maj or i t y cal l s t he r ul e 

" pr ophyl act i c, "  i mpl y i ng t hat  i t  i s  not  mandat ed by t he Uni t ed 
St at es Const i t ut i on.   I n t hi s case,  Edl er  ar gues t hat  t hi s cour t  
shoul d i nt er pr et  t he Wi sconsi n Const i t ut i on t o pr event  t hi s t ype 
of  behavi or  by pol i ce.   Si mi l ar l y,  t he cour t  of  appeal s 
cer t i f i ed t o us t he quest i on of  whet her  t o ext end t he Wi sconsi n 
Const i t ut i on t o pr ovi de di f f er ent  pr ot ect i on t han t hat  i n 
Shat zer .   For  t hese r easons,  we di scuss t he scope of  t he 
Wi sconsi n Const i t ut i on.    
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¶29 Thi s hol di ng i s consi st ent  wi t h t he f act  t hat  we of t en 

i nt er pr et  bot h t he Uni t ed St at es and Wi sconsi n const i t ut i ons t he 

same way.   See,  e. g. ,  St at e v.  Jenni ngs,  2002 WI  44,  252 Wi s.  2d 

228,  647 N. W. 2d 142.   Ther e ar e except i ons t o t hi s r ul e.   For  

exampl e,  i n Knapp,  t hi s cour t  l ooked t o t he Wi sconsi n 

Const i t ut i on t o pr ovi de pr ot ect i on beyond t hat  descr i bed by t he 

Uni t ed St at es Supr eme Cour t .   285 Wi s.  2d 86.   I n Knapp,  a 

pol i ce of f i cer  t est i f i ed t hat  he had i nt ent i onal l y f ai l ed t o 

pr ovi de Mi r anda war ni ngs t o a suspect  so as t o " keep t he l i nes 

of  communi cat i on open. "   I d. ,  ¶¶13- 14.   The pol i ce of f i cer  

acknowl edged t hat  he was awar e t hat  t he suspect  was at t empt i ng 

t o cont act  counsel  bef or e t he pol i ce br ought  t he suspect  i n f or  

cust odi al  i nt er r ogat i on.   I d. ,  ¶14.   Addi t i onal l y,  " t he St at e 

ha[ d]  conceded t hat  t he physi cal  evi dence was sei zed as a di r ect  

r esul t  of  an i nt ent i onal  Mi r anda vi ol at i on. "   I d. ,  ¶20.   Thi s 

cour t  hel d t hat  " t he excl usi onar y r ul e bar s physi cal  f r ui t s 

obt ai ned f r om a del i ber at e Mi r anda vi ol at i on under  Ar t i c l e I ,  

Sect i on 8. "   I d. ,  ¶73 ( f oot not e omi t t ed) .    

¶30 The case at  hand does not  pr esent  t he same ki nd of  

const i t ut i onal  i ssues as t he i nt ent i onal  v i ol at i on of  Mi r anda i n 

Knapp.   We decl i ne t o ext end t he meani ng of  Wi sconsi n 

Const i t ut i on Ar t i c l e I ,  Sect i on 8 i n t hi s s i t uat i on so as t o 

pr ovi de di f f er ent  pr ot ect i on t han t he Fi f t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on.    

 ¶31 Because we decl i ne t o pr ovi de di f f er ent  pr ot ect i on,  we 

appl y t he 14- day br eak- i n- cust ody r ul e of  Shat zer .   The par t i es 

agr ee t hat  Edl er  was out si de of  cust ody f or  19 days.   Ther ef or e,  



No.  2011AP2916- CR   

 

16 
 

Shat zer  was compl i ed wi t h her e,  and t he st at ement s cannot  be 

suppr essed on t he gr ounds t hat  Edl er ' s Mar ch 30 i nvocat i on 

bar r ed t he i nt er r ogat i on on Apr i l  20.  

B.   

¶32 Even i f  under  Shat zer  enough t i me passed si nce Edl er  

i nvoked hi s Mi r anda r i ght  t o counsel  such t hat  hi s subsequent  

i nt er r ogat i on di d not  v i ol at e t he Edwar ds pr esumpt i on,  we must  

det er mi ne whet her  Edl er ' s st at ement  i n t he pol i ce car  was an 

unequi vocal ,  unambi guous i nvocat i on of  t he r i ght  t o counsel  such 

t hat  t he subsequent  wai ver  at  t he st at i on was i nval i d under  

Edwar ds. 11   

¶33 As not ed above,  Edwar ds cr eat es a pr esumpt i on t hat  

unl ess a suspect  ei t her  " i ni t i at es f ur t her  communi cat i on,  

exchanges,  or  conver sat i ons, "  or  i s  pr ovi ded wi t h an at t or ney,  

any wai ver  made af t er  a val i d i nvocat i on of  t he r i ght  t o counsel  

i s  i nval i d.   Edwar ds,  451 U. S.  at  484- 85.   " The l egal  

suf f i c i ency of  a def endant ' s i nvocat i on of  t he r i ght  t o counsel  

                                                 
11 Gener al l y,  a def endant  must  be subj ect ed t o cust odi al  

i nt er r ogat i on i n or der  t o get  t he pr ot ect i ons of  Mi r anda and 
Edwar ds.   See St at e v.  Lonkoski ,  2013 WI  30,  ¶41,  346 Wi s.  2d 
523,  828 N. W. 2d 552.   I n St at e v.  Hambl y,  2008 WI  10,  ¶3,  307 
Wi s.  2d 98,  745 N. W. 2d 48,  we hel d t hat  a suspect  who had been 
ar r est ed and was not  yet  bei ng i nt er r ogat ed coul d i nvoke hi s 
Mi r anda r i ght  t o counsel .   I n t hat  case,  t hi s cour t  spl i t  on t he 
i ssue of  whet her  i nt er r ogat i on must  be " i mmi nent  or  i mpendi ng, "  
wi t h t hr ee j ust i ces deci di ng t hat  i t  must  be " i mmi nent  or  
i mpendi ng"  and t hr ee j ust i ces concl udi ng t hat  t he quest i on need 
not  be answer ed.   I d. ,  ¶33.   We need not  answer  t hat  quest i on 
her e because t he St at e conceded t hat  Edl er  had a r i ght  t o i nvoke 
hi s Mi r anda r i ght s dur i ng t he pol i ce t r anspor t  when t he 
at t empt ed i nt er r ogat i on was f or t hcomi ng.    
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dur i ng a cust odi al  i nt er r ogat i on i s det er mi ned by t he 

appl i cat i on of  a const i t ut i onal  st andar d t o hi st or i cal  f act s. "   

Jenni ngs,  252 Wi s.  2d 228,  ¶25.   Thi s cour t  measur es 

i ndependent l y " t he hi st or i cal  f act s agai nst  a uni f or m 

const i t ut i onal  st andar d,  benef i t i ng f r om,  but  not  def er r i ng t o,  

t he c i r cui t  cour t ' s  deci s i on. "   I d.  ( c i t at i ons omi t t ed) .   

¶34 I n Davi s v.  Uni t ed St at es,  512 U. S.  452 ( 1994) ,  t he 

Uni t ed St at es Supr eme Cour t  est abl i shed t he t est  of  whet her  a 

st at ement  i nvoked t he r i ght  t o counsel  as f ol l ows:   " [ I ] f  a 

suspect  makes a r ef er ence t o an at t or ney t hat  i s ambi guous or  

equi vocal  i n t hat  a r easonabl e of f i cer  i n l i ght  of  t he 

c i r cumst ances woul d have under st ood onl y t hat  t he suspect  mi ght  

be i nvoki ng t he r i ght  t o counsel ,  our  pr ecedent s do not  r equi r e 

t he cessat i on of  quest i oni ng. "   I d.  at  459.   The t est  adopt ed 

was an obj ect i ve one:  " Al t hough a suspect  need not  ' speak wi t h 

t he di scr i mi nat i on of  an Oxf or d don, '  he must  ar t i cul at e hi s 

desi r e t o have counsel  pr esent  suf f i c i ent l y c l ear l y t hat  a 

r easonabl e pol i ce of f i cer  i n t he c i r cumst ances woul d under st and 

t he st at ement  t o be a r equest  f or  an at t or ney. "   I d.  ( i nt er nal  

c i t at i on omi t t ed) .   Thi s cour t  adopt ed t he Uni t ed St at es Supr eme 

Cour t ' s  t est  i n Jenni ngs,  252 Wi s.  2d 228,  ¶¶30,  36.   Under  t he 

obj ect i ve t est ,  we must  exami ne t he ci r cumst ances sur r oundi ng 

t he r equest . 12   

                                                 
12 We not e t hat  by usi ng t he obj ect i ve t est  of  Davi s and 

Jenni ngs t o det er mi ne whet her  t he st at ement  was an unambi guous,  
unequi vocal  i nvocat i on of  t he r i ght  t o counsel ,  we ar e not  
answer i ng t he t hi r d quest i on cer t i f i ed by t he cour t  of  appeal s.   
Recal l  our  ear l i er  expl anat i on:  
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¶35 The r el evant  c i r cumst ances suppor t  t he hol di ng t hat  

El der ' s st at ement  was an unequi vocal ,  unambi guous r equest  f or  

counsel .   Ur ban had i nt er r ogat ed Edl er  on Mar ch 30,  at  whi ch 

t i me Edl er  had r equest ed an at t or ney on t he ar sons,  st at i ng,  

" Fr om t hi s poi nt  on,  I ' d l i ke a l awyer  her e, "  and t he r equest  

had been compl i ed wi t h.   Ur ban had been pr esent  on Mar ch 31 and 

t r i ed t o ask Edl er  about  t he ar sons,  t o whi ch Edl er  r esponded,  

" I  honest l y don' t  have anyt hi ng t o say about  t hat . "   Ur ban had 

t al ked t o Edl er ' s f at her ,  and Edl er ' s f at her  had encour aged 

Edl er  t o be honest  wi t h t he det ect i ves.   At  t he t i me Edl er  

i nvoked hi s r i ght  t o counsel  he had been ar r est ed,  and no one 

di sput es t hat  t he wor d " t hi s"  r el at ed t o t he f or t hcomi ng 

i nt er r ogat i on.   Ur ban knew Edl er  had been char ged wi t h bur gl ar y 

and had an at t or ney on t hat  char ge.   An of f i cer  i n Ur ban' s 

posi t i on woul d have known t hat  Edl er  had on pr evi ous occasi ons 

r equest ed counsel  t o deal  wi t h t hi s mat t er ,  whi ch woul d make t he 

of f i cer  mor e l i kel y t o under st and t hat  Edl er  was aski ng f or  hi s 

at t or ney agai n.   I n l i ght  of  t he c i r cumst ances,  Edl er ' s 

st at ement ,  " can my at t or ney be pr esent  f or  t hi s, "  was 

                                                                                                                                                             
Because we hol d t hat  t he st at ement  by Edl er  was an 
unequi vocal ,  unambi guous r equest  f or  counsel ,  we need 
not  and do not  addr ess whet her  t he st andar d f or  a 
st at ement  pr e- Mi r anda i s t he same as t hat  ar t i cul at ed 
i n St at e v.  Jenni ngs,  2002 WI  44,  252 Wi s.  2d 228,  647 
N. W. 2d 142 and Davi s v.  Uni t ed St at es,  512 U. S.  452 
( 1994) ,  or  i f  t he st andar d shoul d di f f er  when a 
def endant  has not  r ecent l y been t ol d of  hi s or  her  
const i t ut i onal  r i ght s.  

Supr a,  ¶2 n. 2.    
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suf f i c i ent l y c l ear  t o a r easonabl e of f i cer  i n Ur ban' s posi t i on 

t o under st and t he st at ement  t o be a r equest  f or  an at t or ney.    

¶36 Regar dl ess of  t he sur r oundi ng ci r cumst ances,  i ncl udi ng 

Edl er ' s pr evi ous exper i ence wi t h Det ect i ve Ur ban,  we ar e 

sat i sf i ed t hat  Edl er ' s st at ement ,  " can my at t or ney be pr esent  

f or  t hi s, "  const i t ut ed an unambi guous,  unequi vocal  i nvocat i on.   

Our  hol di ng i s consi st ent  wi t h t he appr oaches of  ot her  cour t s 

t hat  have l ooked at  s i mi l ar  st at ement s.   See,  e. g. ,  Uni t ed 

St at es v.  Lee,  413 F. 3d 622 ( 7t h Ci r .  2005)  ( hol di ng " can I  have 

a l awyer "  was a val i d i nvocat i on and t hat  pol i ce shoul d have 

ended t he i nt er r ogat i on unl ess t hey c l ar i f i ed t he suspect ' s 

st at ement ) ;  Uni t ed St at es v.  Wysi nger ,  683 F. 3d 784 ( 7t h Ci r .  

2012)  ( c i t i ng i t s deci s i on i n Lee and r ei t er at i ng t hat  t he 

phr ase " can I  have a l awyer "  i s an unequi vocal ,  unambi guous 

r equest  f or  counsel ) ;  St at e v.  Dumas,  750 A. 2d 420 ( R. I .  2000)  

( hol di ng t hat  t he phr ase " can I  get  a l awyer "  amount ed t o a 

col l oqui al  r equest ) ;  Tayl or  v.  St at e,  553 S. E. 2d 598 ( Ga.  2001)  

( hol di ng t hat  t he phr ase " can I  have a l awyer  pr esent  when I  do 

t hat , "  when made i n r esponse t o t he pol i ce' s r equest  t hat  a 

suspect  t el l  her  s i de of  t he st or y,  was an unequi vocal ,  

unambi guous r equest  f or  an at t or ney) ;  Commonweal t h v.  Hi l l i ar d,  

613 S. E. 2d 579 ( Va.  2005)  ( hol di ng t hat  " can I  get  a l awyer  i n 

her e? .  .  .  I  al r eady have a l awyer , "  i n t he c i r cumst ances,  was 

an unequi vocal ,  unambi guous r equest  f or  an at t or ney) .    

¶37 For  t he r easons st at ed above,  we hol d t hat  Edl er ' s 

st at ement  was an unequi vocal ,  unambi guous r equest  f or  counsel .   

Ther e i s no i ndi cat i on t hat  af t er  Edl er ' s unequi vocal ,  
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unambi guous r equest  t hat  Edl er  i ni t i at ed f ur t her  communi cat i ons 

wi t h Ur ban t o i ndi cat e a val i d wai ver  under  Edwar ds.   Ther ef or e,  

any st at ement s made by Edl er  af t er  he r equest ed hi s at t or ney i n 

t he car  on t he way t o t he sher i f f ' s  depar t ment  must  be 

suppr essed.    

I V.  CONCLUSI ON 

¶38 We f i r st  exami ne Edl er ' s Mar ch 30 i nvocat i on i n l i ght  

of  t he r ecent  Uni t ed St at es Supr eme Cour t  case Shat zer .   I n 

Shat zer  t he Uni t ed St at es Supr eme Cour t  exami ned t he pr esumpt i on 

i n Edwar ds,  t hat  af t er  a suspect  val i dl y i nvokes t he r i ght  t o 

counsel ,  any subsequent  wai ver  i s i nval i d unl ess an at t or ney i s 

pr esent  or  t he suspect  " i ni t i at es f ur t her  communi cat i on,  

exchanges,  or  conver sat i ons wi t h t he pol i ce. "   Edwar ds,  451 U. S.  

at  484- 85.   The Cour t  i n Shat zer  expl ai ned t hat  t he Edwar ds 

pr esumpt i on ends when t he suspect  has been out si de pol i ce 

cust ody f or  14 days.   Shat zer ,  559 U. S.  at  110.   Edl er  asks t hi s 

cour t  not  t o adopt  Shat zer  and i nst ead i nt er pr et  t he Wi sconsi n 

Const i t ut i on t o r equi r e a per manent  bar  on subsequent  

i nt er r ogat i on,  or  i n t he al t er nat i ve,  adopt  a di f f er ent  t est .   

We see no need i n t hi s case t o i nt er pr et  t he Wi sconsi n 

Const i t ut i on t o pr ovi de di f f er ent  pr ot ect i on t han t hat  pr ovi ded 

by t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he 

Uni t ed St at es Const i t ut i on.   We t her ef or e adopt  t he r ul e cr eat ed 

i n Shat zer  and,  because 19 days had passed bet ween when Edl er  

was r el eased f r om cust ody and when he was r ei nt er r ogat ed,  t he 

Mar ch 30 i nvocat i on does not  bar  t he i nt er r ogat i on on Apr i l  20.    
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¶39 A separ at e basi s f or  suppr essi ng t he st at ement s may 

exi st  even i f  t he Edwar ds pr esumpt i on no l onger  appl i ed.   I f  

Edl er ' s st at ement  i n t he pol i ce car  on Apr i l  20 was an 

unequi vocal ,  unambi guous i nvocat i on of  t he r i ght  t o counsel ,  t he 

Edwar ds pr esumpt i on woul d begi n agai n.   Gi ven t he ci r cumst ances 

sur r oundi ng t he i nvocat i on and t he under st andi ng t hat  st at ement s 

begi nni ng wi t h t he wor d " can"  of t en const i t ut e a r equest ,  we 

hol d t hat  Edl er ' s st at ement ,  " can my at t or ney be pr esent  f or  

t hi s, "  was a val i d i nvocat i on of  t he r i ght  t o counsel .   The 

i nvocat i on r e- st ar t s t he Edwar ds pr esumpt i on,  bar r i ng Edl er ' s 

wai ver  of  r i ght s l at er  t hat  day because Edl er  was not  pr ovi ded 

wi t h counsel  and di d not  " i ni t i at e[ ]  f ur t her  communi cat i on,  

exchanges,  or  conver sat i ons wi t h t he pol i ce. "   Af t er  Edl er ' s 

r equest  f or  an at t or ney,  pol i ce shoul d have ceased quest i oni ng 

hi m.   Because t hey di d not ,  Edl er ' s st at ement s made af t er  t hat  

r equest  must  be suppr essed.   Hi s r equest  was an unequi vocal ,  

unambi guous i nvocat i on of  hi s r i ght  t o counsel .   

By the Court.— Affirmed and cause remanded. 

¶40 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.  
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¶41 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  concur  

i n t he mandat e.   The def endant ' s st at ement  i s t o be suppr essed.   

I  j oi n t he par t  of  t he maj or i t y opi ni on concl udi ng t hat  Edl er ' s 

st at ement  i n t he pol i ce car  was an unequi vocal ,  unambi guous 

i nvocat i on of  hi s r i ght  t o counsel  such t hat  t he subsequent  

wai ver  at  t he st at i on was i nval i d under  Edwar ds. 1 

¶42 A per son bei ng i nt er r ogat ed i n cust ody does not  have 

t o use t he pr eci se wor ds " I  want  a l awyer "  t o i nvoke t he r i ght  

t o counsel .   I n di scussi ng whet her  a def endant ' s st at ement  about  

counsel  i s  an unequi vocal  r equest  f or  counsel ,  t he Texas Supr eme 

Cour t  wi sel y obser ved:  " Whi l e pol i ce of t en car r y  pr i nt ed car ds 

t o ensur e pr eci se Mi r anda war ni ngs,  t he publ i c i s not  r equi r ed 

t o car r y s i mi l ar  car ds so t hey can gi ve s i mi l ar l y pr eci se 

r esponses. " 2  Thi s cour t  shoul d f ol l ow t hi s sage,  pr act i cal  

advi ce.    

¶43 I  wr i t e separ at el y because I  do not  agr ee wi t h t he 

maj or i t y opi ni on t hat  t he cour t  shoul d f ul l y  adopt  t he 14- day 

r ul e of  Mar yl and v.  Shat zer ,  559 U. S.  98 ( 2010) .    

¶44 Ther e i s no need i n t he pr esent  case f or  t he cour t  t o 

deci de whet her  t o adopt  t he Shat zer  r ul e.   The def endant ' s 

i nvocat i on of  t he r i ght  t o counsel  at  t he second i nt er r ogat i on 

deci des t he pr esent  case.   The s t at ement s made af t er  i nvocat i on 

of  t he r i ght  t o counsel  must  be suppr essed.      

                                                 
1 Edwar ds v.  Ar i zona,  451 U. S.  477 ( 1981) .  

2 I n r e H. V. ,  252 S. W. 3d 319,  326 ( Tex.  1998)  ( f oot not e 
omi t t ed) .  
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¶45 I f  I  wer e t o r each t he Shat zer  i ssue,  I  woul d f ol l ow 

Shat zer  t o t he ext ent  of  hol di ng t hat  l aw enf or cement ' s 

subj ect i ng a suspect ——who has i nvoked hi s r i ght  t o counsel  and 

has been r el eased f r om cust ody——t o cust odi al  i nt er r ogat i on 

wi t hi n t he Shat zer  14- day per i od v i ol at es Mi r anda3 and Edwar ds 

unl ess t he suspect  r ei ni t i at es t he conver sat i on or  a l awyer  i s 

made avai l abl e.    

¶46 Law enf or cement  obl i gat i ons under  st at e l aw f or  t he 

f i r st  14 days woul d t hus be gover ned by and be i n sync wi t h t he 

br i ght - l i ne r ul e set  under  f eder al  l aw. 4  I  woul d adopt  t hi s 14-

day pr ophyl act i c r ul e under  t he cour t ' s  super i nt endi ng and 

admi ni st r at i ve aut hor i t y,  Wi s.  Const .  Ar t .  VI I ,  § 3( 1) . 5       

                                                 
3 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  

4 Never t hel ess,  I  agr ee wi t h Just i ce Thomas,  who wr ot e i n 
Shat zer  t hat  " an ot her wi se ar bi t r ar y r ul e i s  not  j ust i f i abl e 
mer el y because i t  gi ves c l ear  i nst r uct i on t o l aw enf or cement  
of f i cer s. "   Shat zer ,  559 U. S.  98,  119 ( 2010)  ( Thomas,  J. ,  
concur r i ng) .   

5 See,  e. g. ,  I n r e Jer r el l  C. J. ,  2005 WI  105,  ¶¶40- 41,  283 
Wi s.  2d 145,  699 N. W. 2d 110 ( r el y i ng on Ar t .  VI I ,  § 3( 1) ) .     

Ci t i ng numer ous l aw r evi ew ar t i c l es,  Pr of essor  LaFave 
di scusses t he cr i t i c i sm of  t he Uni t ed St at es Supr eme Cour t ' s  
r el i ance on pr ophyl act i c r ul es r at her  t han admi ni st r at i vel y 
based r ul es as f ol l ows:   

I n gener al ,  comment at or s have cr i t i c i zed t he Cour t ' s  
expl anat i on of  i t s  ut i l i zat i on of  pr ophyl act i c r ul es 
( of t en even t hough agr eei ng wi t h t he r ul es 
t hemsel ves) .   The comment at or s c i t e t he Cour t ' s  
f ai l ur e t o f ul l y  expl ai n i t s aut hor i t y t o pr escr i be 
such r ul es,  t he Cour t ' s  f ai l ur e t o f ul l y  expl ai n t he 
di f f er ence ( i f  any)  bet ween pr ophyl act i c and 
admi ni st r at i vel y based per  se r ul es,  t he Cour t ' s  
f ai l ur e t o pr ov i de cl ear  gui del i nes as t o when t he 
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¶47 I  woul d not  adopt  Shat zer ' s pr ophyl act i c r ul e t hat  

af t er  t he 14- day per i od Edwar ds has no ef f ect . 6  Under  Edwar ds,  

once a suspect  i nvokes t he r i ght  t o counsel  dur i ng cust odi al  

i nt er r ogat i on,  a subsequent  wai ver  of  t hat  r i ght  " cannot  be 

est abl i shed by showi ng onl y t hat  he r esponded t o f ur t her  pol i ce-

i ni t i at ed cust odi al  i nt er r ogat i on even i f  he has been advi sed of  

hi s r i ght s. " 7 

¶48 The Shat zer  deci s i on and t oday' s maj or i t y opi ni on ar e 

based ent i r el y on an unsuppor t ed gener al i zat i on about  al l  

suspect s,  namel y t hat  a 14- day br eak i n cust ody and 

i nt er r ogat i on wi l l  somehow over come t he concer n of  coer ci on and 

compul si on t hat  i s t he basi s f or  t he Edwar ds l i ne of  cases.   The 

Shat zer  Cour t  specul at ed t hat  " [ i ] t  seems t o us t hat "  a per i od 

of  " 14 days .  .  .  pr ovi des pl ent y of  t i me f or  t he suspect  t o get  

                                                                                                                                                             
i mposi t i on of  a pr ophyl act i c r ul e i s j ust i f i ed,  t he 
Cour t ' s  i nconsi st ency i n i t s use of  t he " pr ophyl act i c"  
char act er i zat i on i n descr i bi ng what  appear  t o be 
f unct i onal l y s i mi l ar  st andar ds,  and t he Cour t ' s  
f ai l ur e t o est abl i sh any si gni f i cant  gui del i nes f or  
det er mi ni ng when saf eguar ds pr ovi ded by l egi s l at i on 
ar e suf f i c i ent  t o r epl ace t he pr ophyl act i c st andar ds.   

1 Wayne R.  LaFave,  Cr i m.  Pr oc.  § 2. 9( h)  ( 3d ed.  2007 & Supp.  
2012) .  

6 The Shat zer  cour t  expl ai ned t hat  af t er  a 14- day br eak i n 
cust ody,  Edwar ds i s no l onger  i n ef f ect  but  a def endant  i s " f r ee 
t o c l ai m t he pr ophyl act i c pr ot ect i on of  Mi r anda——ar gui ng t hat  
hi s wai ver  of  Mi r anda r i ght s was i n f act  i nvol unt ar y under  
Johnson v.  Zer bst . "   Shat zer ,  559 U. S.  at  110- 11 n. 7 ( i nt er nal  
c i t at i ons omi t t ed) .  

7 Edwar ds,  451 U. S.  at  484.   Thi s cour t  has st at ed t hat  such 
a wai ver  i s pr esumed t o be i nval i d.   St at e v.  Har r i s,  199 
Wi s.  2d 227,  251- 52,  544 N. W. 2d 545 ( 1996) .  
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r eaccl i mat ed t o hi s nor mal  l i f e,  t o consul t  wi t h f r i ends and 

counsel ,  and t o shake of f  any r esi dual  coer ci ve ef f ect s of  hi s 

pr i or  cust ody. " 8 

¶49 I  agr ee wi t h Just i ce John Paul  St evens t hat  t hi s 

specul at i on " may wel l  pr ove i naccur at e i n many ci r cumst ances. " 9  

Four t een days i s an ar bi t r ar y f i gur e. 10   

                                                 
8 Shat zer ,  559 U. S.  at  110 ( 2010) .  

9 I d.  at  123- 24 n. 7 ( St evens,  J. ,  concur r i ng) .  

I n Ar i zona v.  Rober son,  t he Uni t ed St at es Supr eme Cour t  
expl ai ned as f ol l ows:   " [ T] o a suspect  who has i ndi cat ed hi s 
i nabi l i t y  t o cope wi t h t he pr essur es of  cust odi al  i nt er r ogat i on 
by r equest i ng counsel ,  any f ur t her  i nt er r ogat i on wi t hout  counsel  
havi ng been pr ovi ded wi l l  sur el y exacer bat e what ever  compul si on 
t o speak t he suspect  may be f eel i ng. "   Ar i zona v.  Rober son,  486 
U. S.  675,  686 ( 1988) .  

10 The Shat zer  cour t  admi t t ed t hat  " whi l e i t  i s  cer t ai nl y 
unusual  f or  t hi s Cour t  t o set  f or t h pr eci se t i me l i mi t s 
gover ni ng pol i ce act i on,  i t  i s  not  unhear d- of . "   Shat zer ,  559 
U. S.  98,  110 ( 2010) .   I r oni cal l y,  t he onl y case t he Shat zer  
cour t  c i t es f or  i t s  " unusual "  deci s i on t o set  f or t h a t i me l i mi t  
hel d t hat  pol i ce must  br i ng f or t h a per son ar r est ed wi t hout  a 
war r ant  t o a magi st r at e j udge wi t hi n 48 hour s t o est abl i sh 
pr obabl e cause f or  cont i nued det ent i on.   Shat zer ,  559 U. S.  98,  
110 ( 2010)  ( c i t i ng Count y of  Ri ver si de v.  McLaughl i n,  500 U. S.  
44 ( 1991) ) .   The McLaughl i n Cour t  r ecogni zed a pr esumpt i on t hat  
up t o a 48- hour  del ay i n hol di ng t he pr obabl e cause hear i ng 
af t er  ar r est  was r easonabl e and hence const i t ut i onal l y 
per mi ssi bl e.   

I n McLaughl i n,  t he Cour t  r equi r ed l aw enf or cement  t o do 
somet hi ng wi t hi n a shor t  speci f i ed per i od of  t i me i n or der  t o 
pr ot ect  t he r i ght s of  t he accused,  whi l e i n Shat zer ,  t he Cour t  
concl uded t hat  i f  l aw enf or cement  r ef r ai ns f r om doi ng somet hi ng 
f or  a suf f i c i ent  per i od of  t i me,  t he accused' s r i ght s have been 
suf f i c i ent l y r espect ed.  



No.   2011AP2916- CR. ssa 

 

5 
 

When pol i ce have not  honor ed an ear l i er  commi t ment  t o 
pr ovi de a det ai nee wi t h a l awyer ,  t he det ai nee l i kel y 
wi l l  " under st an[ d]  hi s ( expr essed)  wi shes t o have been 
i gnor ed"  and " may wel l  see f ut ur e obj ect i on as f ut i l e 
and conf essi on ( t r ue or  not )  as t he onl y way t o end 
hi s i nt er r ogat i on. "  .  .  .  Si mpl y gi v i ng a " f r esh set  
of  Mi r anda war ni ngs"  wi l l  not  " ' r eassur e'  a suspect  
who has been deni ed t he counsel  he has c l ear l y 
r equest ed t hat  hi s r i ght s have r emai ned 
unt r ammel ed. ' " 11  

¶50 As Just i ce St evens wr ot e,  Edwar ds may r equi r e a l onger  

per i od t han 14 days,  under  t he c i r cumst ances of  a case,  f or  a 

cour t  t o concl ude t hat  a suf f i c i ent  br eak i n cust ody occur r ed t o 

di ssi pat e t he l i nger i ng coer ci ve ef f ect s of  t he pr i or  

i nt er r ogat i on. 12        

                                                                                                                                                             
St i l l ,  i n McLaughl i n,  t he Cour t  hel d t hat  even i f  l aw 

enf or cement  compl i ed wi t h t he 48- hour  mandat e,  t he accused may 
st i l l  pr ove a Const i t ut i onal  v i ol at i on.   McLaughl i n,  500 U. S.  at  
56- 57 ( 1991) .   

See Zadvydas v.  Davi s,  533 U. S.  678,  701,  712 ( 2001)  
( c i t i ng McLaughl i n,  500 U. S.  at  56- 58)  ( not i ng t hat  t he 48- hour  
r ul e was based on t he cour t  of  appeal s '  det er mi nat i on of  t he 
t i me r equi r ed t o compl et e a pr obabl e cause hear i ng) .   I n 
cont r ast ,  t he 14- day per i od sel ect ed i n Shat zer  bear s no 
r el at i onshi p t o t he needs of  l aw enf or cement ,  t he 
char act er i st i cs of  t he suspect ,  or  t he c i r cumst ances t hat  occur  
dur i ng t he 14 days.  

See al so Jessi ca A.  Davi s,  Casenot e,  Anot her  Tweak t o 
Mi r anda:  The Supr eme Cour t  Si gni f i cant l y Li mi t s t he Edwar ds 
Pr esumpt i on of  I nvol unt ar i ness i n Cust odi al  I nt er r ogat i on,  36 S.  
I l l .  U.  L. J.  593,  608 ( 2012)  ( " Accor di ng t o t he maj or i t y,  
f our t een days i s suf f i c i ent  f or  t he coer ci ve pr essur es t o 
cust odi al  i nt er r ogat i on t o di sappear  because i t  says so. " ) .  

11 Shat zer ,  559 U. S.  98,  121- 22 ( 2010)  ( St evens,  J. ,  
concur r i ng)  ( c i t at i ons omi t t ed)  ( quot i ng Davi s v .  Uni t ed St at es,  
512 U. S.  452,  472- 73 ( 1994)  ( Sout er ,  J. ,  concur r i ng i n 
j udgment ) ;  Rober son,  486 U. S.  at  686) .  

12 As Just i ce St evens comment ed:  
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¶51 I f  a cour t  i s  not  wi l l i ng t o ext end Edwar ds 

i ndef i ni t el y and t he cour t  conc l udes t hat  t he coer ci ve ef f ect s  

of  t he pr i or  i nt er r ogat i on may di ssi pat e wi t h t i me,  t hen t he 

cour t  shoul d det er mi ne whet her  t he coer ci ve ef f ect s have 

di ssi pat ed i n t hat  par t i cul ar  case.   A cour t  shoul d t ake an 

                                                                                                                                                             
The most  t r oubl i ng aspect  of  t he Cour t ' s  t i me- based 
r ul e i s t hat  i t  di sr egar ds t he compul si on caused by a 
second ( or  t hi r d,  or  f our t h)  i nt er r ogat i on of  an 
i ndi gent  suspect  who was t ol d t hat  i f  he r equest s a 
l awyer ,  one wi l l  be pr ovi ded f or  hi m.   When pol i ce 
t el l  an i ndi gent  suspect  t hat  he has t he r i ght  t o an 
at t or ney,  t hat  he i s not  r equi r ed t o speak wi t hout  an 
at t or ney pr esent ,  and t hat  an at t or ney wi l l  be 
pr ovi ded t o hi m at  no cost  bef or e quest i oni ng,  t he 
pol i ce have made a s i gni f i cant  pr omi se.   I f  t hey cease 
quest i oni ng and t hen r ei nt er r ogat e t he suspect  14 days 
l at er  wi t hout  pr ovi di ng hi m wi t h a l awyer ,  t he suspect  
i s l i kel y t o f eel  t hat  t he pol i ce l i ed t o hi m and t hat  
he r eal l y does not  have any r i ght  t o a l awyer .  

Shat zer ,  559 U. S.  98,  121 ( 2010)  ( St evens,  J. ,  concur r i ng) .  

See Ki t  Ki npor t s,  The Supr eme Cour t ' s  Love- Hat e 
Rel at i onshi p wi t h Mi r anda,  101 J.  Cr i m.  L.  & Cr i mi nol ogy 375,  
386 ( 2011)  ( " [ O] nce a suspect  i s r el eased f r om cust ody,  she i s 
not  ent i t l ed t o st at e- pr ovi ded counsel  ( assumi ng char ges have 
not  yet  been f i l ed) .   For  t hose unabl e t o af f or d pr i vat e 
l awyer s,  t hen,  a f our t een- day br eak i n cust ody does not  pr ovi de 
a meani ngf ul  oppor t uni t y t o obt ai n l egal  advi ce. " )  ( f oot not e 
omi t t ed) .  

See al so I l l an M.  Romano,  Not e & Comment ,  I s Mi r anda on t he 
Ver ge of  Ext i nct i on? The Supr eme Cour t  Loosens Mi r anda' s Gr i p i n 
Favor  of  Law Enf or cement ,  35 Nova L.  Rev.  525,  535 ( 2011)  
( pr esent i ng t he f ol l owi ng hypot het i cal  appl i cat i on of  Shat zer :   
" Thi s hol di ng expr essl y per mi t s  pol i ce t o engage i n a t act i c 
wher e,  once a suspect  i nvokes hi s r i ght  t o counsel ,  pol i ce 
s i mpl y r el ease t he suspect ,  wai t  f our t een days,  and t r y agai n 
hopi ng t hi s t i me t he suspect  i s not  i nt el l i gent  enough t o i nvoke 
hi s r i ght  t o counsel ,  whi ch may not  have been pr ovi ded t o hi m 
t he f i r st  t i me ar ound. " ) .  
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i ndi v i dual i zed appr oach t o t he di ssi pat i on of  t he coer ci ve 

ef f ect s of  t he pr i or  i nt er r ogat i on,  not  a gener al i zed one.   

Under  t hese ci r cumst ances,  t he cour t  shoul d hol d t hat  af t er  t he 

14- day per i od ends,  t he pr esumpt i on est abl i shed by Edwar ds 

cont i nues and t he St at e has t he bur den of  pr ovi ng by c l ear  and 

convi nci ng evi dence t hat  t i me has di ssi pat ed t he coer ci ve 

ef f ect s of  t he pr i or  i nt er r ogat i on i n t hat  case.      

¶52 I n t hese si t uat i ons,  t he cour t  shoul d consi der  t he 

t ot al i t y of  c i r cumst ances i ncl udi ng t he age,  educat i on,  and 

i nt el l i gence of  t he suspect ;  t he physi cal ,  psychol ogi cal  and 

emot i onal  condi t i on of  t he suspect ;  and t he suspect ' s pr i or  

exper i ence wi t h pol i ce t o det er mi ne whet her  t he coer ci ve ef f ect s  

of  t he pr i or  i nt er r ogat i on have di ssi pat ed.   The per sonal  

char act er i st i cs of  t he suspect  must  be vi ewed al ong wi t h t he 

pol i ce t act i cs used,  such as t he t i me bet ween i nt er r ogat i ons and 

l engt h of  t he i nt er r ogat i ons,  t he gener al  condi t i ons under  whi ch 

t he st at ement s wer e made,  t he physi cal  and psychol ogi cal  

pr essur es br ought  t o bear  on t he suspect ,  t he i nducement s and 

st r at egi es used by l aw enf or cement ,  t he pr i or  r el at i onshi p 

bet ween t he i nt er r ogat i ng of f i cer  and t he suspect ,  and t he 

ci r cumst ances ensui ng i n t he per i od bet ween t he suspect ' s 

exer ci s i ng t he r i ght  t o counsel  and t he r e- i nt er r ogat i on.    

¶53 Exami ni ng whet her  t he coer ci ve ef f ect s of  t he pr i or  

i nt er r ogat i on have di ssi pat ed compor t s wi t h t he genui ne concer n 

f or  i ndi v i dual  vol unt ar i ness r equi r ed by Mi r anda and Edwar ds,  

r at her  t han a bl anket  gener al i zat i on about  human r eact i on t o 
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subsequent  or  r epeat ed i nt er r ogat i ons,  and assi st s l aw 

enf or cement  of f i cer s i n gover ni ng t hei r  conduct . 13   

¶54 I n t he pr esent  case,  af t er  val i dl y i nvoki ng hi s r i ght  

t o counsel  wi t h r egar d t o t he ar son i nvest i gat i on,  t he 17- year -

ol d def endant  was r el eased f r om cust ody.   Then,  19 days l at er ——

af t er  l aw enf or cement  had cover t l y pl aced a wi r e on t he 

def endant ' s young f r i end——t he same det ect i ve whom t he def endant  

had pr evi ousl y r ef used t o t al k t o showed up at  hi s home t o 

ar r est  hi m agai n t o di scuss t he same i nvest i gat i on.   As t he 

def endant  was l ed away t o t he squad car ,  hi s f at her  t ol d hi m t o 

be honest  and t o cooper at e wi t h t he det ect i ves.    

¶55 We know t hat  at  no t i me was t he def endant  pr ovi ded an 

at t or ney as he r equest ed dur i ng t he cust odi al  i nt er r ogat i on.   

The St at e has not  suggest ed t hat  t he def endant  " i ni t i at e[ d]  

f ur t her  communi cat i on,  exchanges,  or  conver sat i ons wi t h t he 

pol i ce. " 14   

¶56 Fur t her  i nqui r y i s necessar y about  t hi s par t i cul ar  

def endant  and t he ci r cumst ances,  beyond j ust  sayi ng t hat  14 days 

passed,  bef or e I  can j oi n an opi ni on concl udi ng,  as a mat t er  of  

l aw,  t hat  t he coer ci ve ef f ect s of  t he pr i or  i nt er r ogat i on had 

di ssi pat ed.  

¶57 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

                                                 
13 See Hannah Mi sner ,  Comment ,  Mar yl and v.  Shat zer :   

St ampi ng a Four t een- Day Expi r at i on Dat e on Mi r anda Ri ght s,  88 
Denv.  U.  L.  Rev.  289,  305 ( 2010) .  

14 Edwar ds,  451 U. S.  at  485.  
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¶58 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring in part, 

dissenting in part).  I  concur  because I  agr ee wi t h t he 

maj or i t y ' s adopt i on of  Mar yl and v.  Shat zer ,  559 U. S.  98 ( 2010) .   

See maj or i t y op. ,  ¶31.   I  di ssent  and wr i t e separ at el y t o 

di scuss t he maj or i t y opi ni on' s l ack of  r egar d f or  t he 

f undament al  quest i on pr esent ed i n t hi s case:  what  i s t he l egal  

st andar d t o be appl i ed when a suspect  makes a st at ement  about  

counsel  post - cust ody,  pr e- Mi r anda war ni ngs,  pr e- i nt er r ogat i on,  

and pr e- wai ver  of  Mi r anda r i ght s.   Mi r anda v.  Ar i zona,  384 U. S.  

436 ( 1966) .   I n my vi ew,  we accept ed cer t i f i cat i on t o answer  

t hi s quest i on.   I nst ead,  t he maj or i t y opi ni on mer el y r est at es 

t he pr evi ousl y adopt ed Davi s st andar d as i f  Edl er ' s st at ement  

was made post - cust ody,  post - Mi r anda war ni ngs,  dur i ng 

i nt er r ogat i on,  and af t er  wai ver  of  Mi r anda r i ght s.   Davi s v.  

Uni t ed St at es,  512 U. S.  452,  459 ( 1994) .   I t  was not .   We shoul d 

answer  t he f undament al  quest i on pr esent ed and pr ovi de gui dance 

f or  l aw enf or cement ,  cour t s,  and counsel ,  as t hi s i ssue i s 

l i kel y t o r ecur  especi al l y i n l i ght  of  Shat zer  and i t s i mpact  on 

Edwar ds v.  Ar i zona,  451 U. S.  477 ( 1981) .   

¶59 Her e,  t he i ssue pr esent ed i s whet her ,  under  t he 

c i r cumst ances,  Edl er ' s quest i on " Can my at t or ney be pr esent  f or  

t hi s?"  const i t ut es an i nvocat i on of  t he r i ght  t o counsel .   I n 

r esponse t o t hi s quest i on,  Det ect i ve Ur ban r esponded " Yes he 

can. "   About  20 mi nut es af t er  maki ng t hat  st at ement ,  Edl er  was 

r ead hi s Mi r anda r i ght s.   Whi l e hi s r i ght s wer e bei ng r ead,  

Edl er  i nt er r upt ed Ur ban and st at ed " I f  t he l awyer —i f  I  r equest  a 

l awyer ,  does t hat  mean you st i l l  have t o br i ng me i nt o cust ody 
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and I  have t o go si t  i n t he j ai l ?"   Ur ban t ol d Edl er  t hat  he was 

al r eady i n cust ody and t hat  Ur ban needed t o r ead t he f ul l  

Mi r anda r i ght s bef or e t hey coul d t al k f ur t her .   Ur ban r ead Edl er  

hi s Mi r anda r i ght s i n t hei r  ent i r et y.   Edl er  wai ved hi s r i ght  t o 

counsel  and made i ncr i mi nat i ng st at ement s.    

¶60 Appr oxi mat el y t hr ee weeks ear l i er ,  Edl er  was ar r est ed,  

r ead hi s Mi r anda r i ght s,  and unambi guousl y i nvoked hi s r i ght  t o 

counsel  by st at i ng " Fr om t hi s poi nt  on,  I ' d l i ke t o have a 

l awyer  her e. "   Ur ban scr upul ousl y honor ed t hat  r equest  and 

ceased any quest i oni ng.   Thus,  Edl er  knew how t o unambi guousl y 

i nvoke hi s r i ght  t o counsel  and knew t hat  quest i oni ng woul d 

cease i f  he so r equest ed counsel .   Ur ban al so knew t hat  Edl er  

was capabl e of  i nvoki ng hi s r i ght  t o counsel ,  and Ur ban 

demonst r at ed t hat  he woul d scr upul ousl y honor  a r equest  f or  

counsel .      

¶61 Si mpl y st at ed,  my di ssent  di st i l s  i nt o t he f ol l owi ng 

f our  poi nt s,  whi ch ar e i nt er r el at ed:  ( 1)  t he maj or i t y ' s anal ysi s  

has not  adher ed t o t he pr oper  de novo st andar d of  r evi ew;  ( 2)  

t he maj or i t y muddi es t he wat er s wi t h r espect  t o exi st i ng 

pr ecedent ,  t he " r eset "  f or  i nt er r ogat i on per mi t t ed by Shat zer ,  

and t he i mpact  of  Shat zer  on Edwar ds;  ( 3)  t he maj or i t y does not  

pr ovi de suf f i c i ent  anal ysi s r egar di ng how or  whet her  l aw 

enf or cement  may cl ar i f y such pr e- Mi r anda quest i ons f r om a 

suspect ;  and ( 4)  t hi s i ssue i s r i pe f or  det er mi nat i on so t hat  

l aw enf or cement ,  l i t i gant s,  and cour t s wi l l  know how t o eval uat e 

such st at ement s.    

I .  FACTUAL BACKGROUND 
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¶62 The f act s ar e undi sput ed.   On Mar ch 30,  2011,  

Det ect i ve Ur ban met  wi t h Edl er  t o di scuss a bur gl ar y.   Ur ban 

r ead Edl er  hi s Mi r anda r i ght s and i nt er r ogat ed hi m,  and Edl er  

made i ncr i mi nat i ng st at ement s about  t he bur gl ar y.   Af t er  a shor t  

br eak,  Ur ban asked Edl er  about  t wo ar sons t hat  wer e unr el at ed t o 

t he bur gl ar y.   At  t hi s poi nt ,  Edl er  successf ul l y i nvoked hi s 

r i ght  t o counsel  by st at i ng " Fr om t hi s poi nt  on,  I ' d l i ke a 

l awyer  her e. "   Ur ban r espect ed Edl er ' s i nvocat i on and ceased t he 

i nt er r ogat i on.   I n f act ,  af t er  Edl er  made t hi s st at ement ,  he 

began t o t al k agai n and Ur ban t ol d hi m " t o be qui et "  because he 

had asked f or  a l awyer .   I n ot her  wor ds,  i n t he f i r s t  

i nt er r ogat i on,  Ur ban scr upul ousl y honor ed Edl er ' s i nvocat i on of  

counsel .    

¶63 Edl er  spent  t hat  ni ght  i n j ai l  and r equest ed t o meet  

wi t h Ur ban t he next  day.   Af t er  a br i ef  conver sat i on about  t he 

bur gl ar y char ge,  Ur ban asked Edl er  i f  he had anyt hi ng t o say 

about  t he ar sons.   Edl er  r esponded t hat  " I  honest l y don' t  have 

anyt hi ng t o say about  t hat . "   Ur ban agai n scr upul ousl y honor ed 

Edl er ' s wi sh t o r emai n s i l ent .    

¶64 On Apr i l  1,  2011,  Edl er  was char ged wi t h bur gl ar y,  

made hi s i ni t i al  appear ance wi t h an at t or ney f r om t he Publ i c 

Def ender ' s of f i ce,  and was r el eased f r om cust ody on a s i gnat ur e 

bond.   On Apr i l  4,  2011,  Edl er  was appoi nt ed a publ i c def ender  

on t he bur gl ar y char ge.    

¶65 Al most  t hr ee weeks l at er ,  on Apr i l  20,  2011,  Edl er  was 

ar r est ed f or  ar son.   As Edl er  was bei ng ar r est ed,  hi s f at her  

ur ged hi m t o be honest  and cooper at e wi t h t he pol i ce.   Edl er  was 
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handcuf f ed,  pl aced i n t he back of  a squad car ,  and t r anspor t ed 

t o t he pol i ce st at i on.   Edl er  was not  r ead hi s Mi r anda r i ght s at  

t hi s poi nt .   About  f i ve mi nut es i nt o t he 20 mi nut e car  r i de t o 

t he st at i on,  Edl er  asked " Can my at t or ney be pr esent  f or  t hi s?"   

Ur ban r esponded " Yes he can. "   Edl er  di d not  ask any f ol l ow up 

quest i ons or  make f ur t her  st at ement s about  an at t or ney dur i ng 

t he r emai ni ng car  r i de,  and Ur ban di d not  ask Edl er  any 

quest i ons about  t he bur gl ar y or  t he ar sons dur i ng t he car  r i de.    

¶66 At  t he pol i ce st at i on,  Ur ban r ead Edl er  hi s Mi r anda 

r i ght s.   As Edl er  was r ead t he por t i on of  hi s  Mi r anda r i ght s 

r egar di ng hi s r i ght  t o counsel ,  Edl er  i nt er r upt ed Ur ban and 

asked " I f  t he l awyer —i f  I  r equest  a l awyer ,  does t hat  mean you 

st i l l  have t o br i ng me i nt o cust ody and I  have t o go si t  i n t he 

j ai l ?"   Ur ban r esponded t hat  Edl er  was al r eady i n cust ody and 

t hat  he woul d be wi l l i ng t o di scuss t he i ssue f ur t her  af t er  

r eadi ng t he r i ght s.   Ur ban t hen r er ead t he Mi r anda war ni ngs i n 

i t s ent i r et y t o Edl er .   Edl er  wai ved hi s r i ght s.   Ur ban asked 

Edl er  " r eal i z i ng t hat  you have t hese r i ght s,  ar e you now wi l l i ng 

t o answer  quest i ons?"   Edl er  r epl i ed " yeah. "   Edl er  t hen made 

i ncr i mi nat i ng st at ement s t o Ur ban.    

I I .  STANDARD OF REVI EW 

¶67 I  agr ee wi t h t he maj or i t y t hat  t he st andar d of  r evi ew 

i s t wo- f ol d.   We uphol d t he t r i al  cour t ' s  f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous,  and we appl y t he 

const i t ut i onal  pr i nci pl es t o t hose f act s i ndependent l y whi l e 

benef i t i ng f r om t he t r i al  cour t ' s  i nt er pr et at i on.   St at e v.  

Hambl y,  2008 WI  10,  ¶16,  307 Wi s.  2d 98,  745 N. W. 2d 48.   I  
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di sagr ee wi t h t he maj or i t y ' s appl i cat i on of  t hi s st andar d of  

r evi ew.  

¶68 The t r i al  cour t  di d not  engage i n f act  f i ndi ng t hat  

r equi r ed di scr et i onar y det er mi nat i ons r egar di ng cr edi bi l i t y ,  

demeanor ,  or  whi ch ver si on of  t he f act s t o accept .   We accept  

t he f act s as t he t r i al  cour t  f ound t hem.   We t hen engage i n a 

de novo r evi ew of  t he l egal  st andar d t he t r i al  cour t  appl i ed.   

Because t hi s l egal  st andar d has never  been det er mi ned,  cer t ai nl y  

no f aul t  of  t he t r i al  cour t ,  t he t r i al  cour t  was wi t hout  a 

speci f i c  l egal  st andar d t o appl y when i t  r eached i t s l egal  

concl usi on.   I f  t he t r i al  cour t  appl i ed t he cor r ect  l egal  

anal ysi s,  we shoul d adopt  t hat  st andar d.   I f  t he t r i al  cour t  

shoul d have appl i ed a di f f er ent  l egal  anal ysi s,  we shoul d set  

f or t h t hat  r ul e.   The maj or i t y does nei t her .      

¶69 Whi l e I  do not  quar r el  wi t h t he maj or i t y ' s 

det er mi nat i on t hat  a quest i on such as " Can my l awyer  be pr esent  

f or  t hi s?"  coul d be an unambi guous r equest  f or  counsel  under  

cer t ai n c i r cumst ances,  anot her  cour t  coul d come t o t he opposi t e 

concl usi on j ust  as easi l y i n di f f er ent  c i r cumst ances.   Law 

enf or cement ,  cour t s,  and l i t i gant s expect  our  opi ni ons t o gi ve 

t hem t he necessar y t ool s t o do t hei r  j obs pr oper l y.   The 

maj or i t y opi ni on does not  pr ovi de t hat  gui dance.   Because t he 

mer e ment i on of  an at t or ney i s not  an i nvocat i on of  counsel ,  i t  

i s  i mpor t ant  t o c l ar i f y what  about  Edl er ' s quest i on meet s a 

st andar d appl i cabl e t o pr e- Mi r anda i nvocat i ons.   The maj or i t y  

speci f i cal l y does not  ext end t he Davi s st andar d t o t hi s pr e-
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Mi r anda scenar i o, 1 i t  does not  c l ar i f y what  l egal  st andar d shoul d 

be appl i ed,  nor  does i t  concl ude t hat  t hi s st at ement  i s al ways 

an i nvocat i on of  counsel .   See maj or i t y op. ,  ¶35.   Hence,  t he 

appl i cabl e l egal  st andar d r emai ns unanswer ed f or  st at ement s 

r egar di ng counsel  when t he suspect  i s i n cust ody,  has not  been 

gi ven t he Mi r anda war ni ngs,  i s not  yet  bei ng i nt er r ogat ed,  and 

has not  wai ved hi s or  her  Mi r anda r i ght s. 2  See maj or i t y op. ,  ¶¶2 

n. 2,  34 n. 12.   We can do bet t er .    

I I I .  PRECEDENT,  SHATZER,  AND OFFI CER CONDUCT 

A.  Pr ecedent  

¶70 Pr ecedent  makes i t  l ess t han cl ear  t hat  Edl er ' s 

quest i on " Can my at t or ney be pr esent  f or  t hi s?"  i s suf f i c i ent  t o 

i nvoke hi s r i ght  t o counsel .   " [ I ] f  a suspect  makes a r ef er ence 

t o an at t or ney t hat  i s ambi guous or  equi vocal  i n t hat  a 

                                                 
1 Davi s woul d be t he r ul e t o appl y her e when a suspect  has 

been gi ven Mi r anda r i ght s,  has wai ved t hem,  and i s bei ng 
i nt er r ogat ed.   Davi s v.  Uni t ed St at es,  512 U. S.  452,  459 ( 1994) ;  
Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .   Edl er  made no such 
st at ement  r egar di ng an at t or ney af t er  he wai ved hi s Mi r anda 
r i ght s.    

2 Though Wi sconsi n has not  pr evi ousl y deci ded whet her  t he 
Davi s st andar d appl i es t o st at ement s made bef or e Mi r anda 
war ni ngs ar e gi ven,  ot her  cour t s have f aced t hi s quest i on.   See,  
e. g. ,  Uni t ed St at es v.  Rodr i guez,  518 F. 3d 1072,  1079 n. 6,  1080 
( 9t h Ci r .  2008)  ( l i s t i ng 10 cases t hat  have consi der ed t he 
st andar d appl i cabl e t o pr e- Mi r anda i nvocat i ons and concl udi ng 
t hat  Davi s di d not  super sede Ni nt h Ci r cui t  case l aw r equi r i ng 
c l ar i f i cat i on of  ambi guous st at ement s pr i or  t o obt ai ni ng a 
Mi r anda wai ver ) ;  Har vey Gee,  An Ambi guous Request  f or  Counsel  
Bef or e,  and Not  Af t er  a Mi r anda Wai ver :  Uni t ed St at es v.  
Rodr i guez,  Uni t ed St at es v.  Fr y and St at e v.  Bl ackbur n,  5 Cr i m.  
L.  Br i ef  51 ( 2009)  ( di scussi ng st andar ds f or  pr e- Mi r anda 
i nvocat i ons) .    



No.   2011AP2916- CR. akz 

 

7 
 

r easonabl e of f i cer  i n l i ght  of  t he c i r cumst ances woul d have 

under st ood onl y t hat  t he suspect  mi ght  be i nvoki ng t he r i ght  t o 

counsel ,  our  pr ecedent s do not  r equi r e t he cessat i on of  

quest i oni ng. "   Davi s,  512 U. S.  at  459.   The maj or i t y does not  

concl ude t hat  t he quest i on " Can my at t or ney be pr esent  f or  

t hi s?"  i s al ways an i nvocat i on of  counsel .   See maj or i t y op. ,  

¶35.   I n f act ,  cour t s of t en concl ude t hat  such a quest i on 

r egar di ng counsel  i s  not  an i nvocat i on,  even i f  i t  i s  asked 

af t er  t he Mi r anda war ni ngs wer e gi ven. 3   

¶71 For  exampl e,  i n St at e v.  War d,  we concl uded t hat  wher e 

t he def endant  asked t he pol i ce whet her  she shoul d cal l  an 

at t or ney,  t hat  quest i on was equi vocal  and i nsuf f i c i ent  t o i nvoke 

her  r i ght  t o counsel .   2009 WI  60,  ¶43,  318 Wi s.  2d 301,  767 

N. W. 2d 236.   See al so,  Hal br ook v.  St at e,  31 S. W. 3d 301,  302- 04 

( Tex.  Ct .  App.  2000)  ( hol di ng t hat  t he quest i on " Do I  get  an 

oppor t uni t y t o have my at t or ney pr esent ?"  was ambi guous under  

Davi s) ;  Uni t ed St at es v.  Doe,  170 F. 3d 1162,  1166 ( 9t h Ci r .  

1999)  ( concl udi ng t hat  def endant ' s quest i on " What  t i me wi l l  I  

see a l awyer ?"  was ambi guous under  Davi s) ;  Uni t ed St at es v.  

                                                 
3 A quest i on,  such as " Can I  get  a l awyer ?"  may be 

suf f i c i ent l y c l ear  t o i nvoke t he r i ght  t o counsel  i n t he r i ght  
c i r cumst ances.   The maj or i t y opi ni on shoul d not  be r ead t o 
concl ude t hat  st at ement s st ar t i ng wi t h " Can I "  and i ncl udi ng t he 
wor d " l awyer "  ar e al l  unambi guous and unequi vocal  r equest s f or  
counsel .   See maj or i t y op. ,  ¶36.   See al so Mar cy St r auss,  
Under st andi ng Davi s v.  Uni t ed St at es,  40 Loy.  L. A.  L.  Rev.  1011,  
1037 ( 2007)  ( " The quest i on,  ' Can I  get  a l awyer ?'  has r ecei ved a 
mor e checker ed r ecept i on.   Many cour t s have f ound t hi s t ype of  
quest i on t o be ambi guous,  and a way of  s i mpl y aski ng f or  
c l ar i f i cat i on of  one' s r i ght s. " ) ;  Annual  Revi ew of  Cr i mi nal  
Pr ocedur e,  40 Geo.  L. J.  Ann.  Rev.  Cr i m.  Pr oc.  199- 202 ( 2011) .    
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Younger ,  398 F. 3d 1179,  1187 ( 9t h Ci r .  2005)  ( concl udi ng t hat  

def endant  di d not  suf f i c i ent l y i nvoke hi s r i ght  t o counsel  when 

he asked " [ b] ut ,  excuse me,  i f  I  am r i ght ,  I  can have a l awyer  

pr esent  t hr ough al l  t hi s,  r i ght ?" )  abr ogat ed i n par t  on ot her  

gr ounds,  Uni t ed St at es v.  Vongxay,  594 F. 3d 1111,  1116 ( 9t h Ci r .  

2010) ;  Commonweal t h v.  Redmond,  568 S. E. 2d 695,  700 ( Va.  2002)  

( hol di ng t hat  " Can I  speak t o my l awyer ?  I  can' t  even t al k t o 

[ a]  l awyer  bef or e I  make any ki nds of  comment s or  anyt hi ng?"  was 

ambi guous and equi vocal ,  and t her ef or e i nsuf f i c i ent  t o i nvoke 

t he def endant ' s r i ght  t o counsel ) ;  Mar cy St r auss,  Under st andi ng 

Davi s v.  Uni t ed St at es,  40 Loy.  L. A.  L.  Rev.  1011,  1035- 37 

( 2007)  ( r epor t i ng t hat  cour t s of t en concl ude quest i ons about  a 

l awyer  ar e ambi guous) .  

¶72 Cour t s f r equent l y concl ude t hat  even f ai r l y poi nt ed 

st at ement s about  obt ai ni ng a l awyer ,  as opposed t o quest i ons,  

ar e never t hel ess ambi guous and equi vocal .   For  i nst ance,  t he 

Cour t  i n Davi s concl uded t hat  t he st at ement  " Maybe I  shoul d t al k 

t o a l awyer "  was ambi guous and t her ef or e di d not  const i t ut e an 

i nvocat i on.   512 U. S.  at  462.   Appl y i ng Davi s,  we hel d i n St at e 

v.  Jenni ngs,  t hat  t he st at ement  " I  t hi nk maybe I  need t o t al k t o 

a l awyer "  was i nsuf f i c i ent  t o i nvoke t he r i ght  t o counsel .   2002 

WI  44,  ¶36,  252 Wi s.  2d 228,  647 N. W. 2d 142.   As anot her  

exampl e,  i n St at e v.  Long,  t he cour t  of  appeal s concl uded t hat  

t he def endant ' s st at ement  " My at t or ney t ol d me I  shoul dn' t  t al k 

unl ess he i s her e"  was an ambi guous and equi vocal  st at ement .   
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190 Wi s.  2d 386,  397,  526 N. W. 2d 826 ( Ct .  App.  1994) . 4  See al so 

St at e v.  Par ker ,  886 S. W. 2d 908,  918 ( Mo.  1994)  ( concl udi ng 

def endant ' s st at ement  t hat  he " ought  t o t al k t o an at t or ney"  was 

not  unambi guous i nvocat i on) ;  Commonweal t h v.  Jones,  786 N. E. 2d 

1197,  1206 ( Mass.  2003)  ( concl udi ng def endant ' s st at ement  t hat  

he was " goi ng t o need a l awyer  somet i me"  di d not  const i t ut e an 

unambi guous r equest  f or  an at t or ney) ;  Baker  v.  St at e,  214 S. W. 3d 

239,  243 ( Ar k.  2005)  ( concl udi ng def endant ' s st at ement s " I  don' t  

f eel  t hat  I  can t al k t o you wi t hout  an at t or ney si t t i ng r i ght  

her e t o gi ve——have t hem gi ve me some l egal  advi ce"  and " I  t hi nk 

I ' m goi ng t o need one.   I  mean,  i t  l ooks l i ke t hat "  wer e 

ambi guous) .    

¶73 Si gni f i cant l y,  t he cases r el i ed upon by t he maj or i t y 

ar e c l ear l y di st i ngui shabl e f r om t he f act s and ci r cumst ances i n 

t he case at  i ssue.   See maj or i t y op. ,  ¶36.   The maj or i t y opi ni on 

r el i es upon Tayl or  and Lee t o suppor t  i t s  concl usi on t hat  " Can 

my at t or ney be pr esent  f or  t hi s?"  i s an i nvocat i on of  counsel .   

                                                 
4 Two r ecent  cour t  of  appeal s cases pr ovi de per suasi ve 

aut hor i t y r eaf f i r mi ng Wi sconsi n' s adher ence t o a st r i ct  st andar d 
t hat  a suspect  must  meet  t o i nvoke hi s or  her  Mi r anda r i ght s.   
I n St at e v.  Smi t h,  t he cour t  of  appeal s hel d t hat  t he def endant  
di d not  i nvoke hi s r i ght  t o r emai n s i l ent  wher e he st at ed " I  
don' t  want  t o t al k about  t hi s, "  r ef er r i ng t o a speci f i c  l i ne of  
quest i oni ng,  but  wher e he al so i ndi cat ed a wi l l i ngness t o 
cont i nue di scussi ng ot her  mat t er s.  Smi t h,  No.  2012AP520- CR,  
unpubl i shed sl i p op. ,  ¶¶8- 10 ( Wi s.  Ct .  App.  Jan.  23,  2013) .   I n 
St at e v.  Cummi ngs,  t he cour t  of  appeal s hel d t hat  t he def endant  
di d not  i nvoke hi s r i ght  t o r emai n s i l ent  wher e he made t he 
f ol l owi ng st at ement  dur i ng an i nt er r ogat i on:  " Wel l ,  t hen,  t ake 
me t o my cel l . "   Cummi ngs,  No.  2011AP1653- CR,  unpubl i shed sl i p 
op. ,  ¶¶8- 9 ( Wi s.  Ct .  App.  Jan.  10,  2013) .    
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Tayl or  v.  St at e,  553 S. E. 2d 598 ( Ga.  2001) ;  Uni t ed St at es v.  

Lee,  413 F. 3d 622 ( 7t h Ci r .  2005) .   However ,  i n bot h Tayl or  and 

Lee,  unl i ke t he case at  hand,  t he st at ement s wer e made post -

cust ody,  post - Mi r anda war ni ngs,  and dur i ng i nt er r ogat i on.   

Tayl or ,  553 S. E. 2d at  601- 02;  Lee,  413 F. 3d at  624.   Fur t her ,  i n 

Tayl or  and Lee,  unl i ke t he case at  i ssue,  t he cour t  r el i ed 

heavi l y on t he f act  t hat  l aw enf or cement  act ual l y di scour aged 

t he suspect s f r om obt ai ni ng a l awyer .   Tayl or ,  553 S. E. 2d at  

602;  Lee,  413 F. 3d at  627.   Law enf or cement  di d not  engage i n 

any such conduct  i n t he case at  i ssue.    

¶74 Ot her  cases r el i ed upon by t he maj or i t y ar e l i kewi se 

di st i ngui shabl e especi al l y due t o t he f act  t hat  t he suspect s '  

quest i ons wer e asked post - Mi r anda war ni ngs.   I n St at e v.  Dumas,  

t he cour t  st at ed t hat  t he post - Mi r anda quest i on " ' Can I  get  a 

l awyer ?'  coul d be suf f i c i ent l y c l ear  i n some ci r cumst ances t o 

meet  [ t he Davi s]  st andar d. "   750 A. 2d 420,  422,  425 ( R. I .  2000)  

( emphasi s added) .   However ,  t he Dumas cour t  concl uded t hat  t he 

def endant ' s quest i on i n and of  i t sel f  di d not  amount  t o an 

i nvocat i on.   I t  r emanded t he mat t er  f or  t he t r i al  cour t  t o 

consi der  t he c i r cumst ances sur r oundi ng t he def endant ' s quest i on,  

i ncl udi ng " t he r esponses of  t he of f i cer s  and any f ur t her  

ut t er ances by def endant . "   I d.  at  425.   Her e,  t he maj or i t y does 

not  r emand t hi s case t o t he t r i al  cour t  t o consi der  t he 

of f i cer ' s act i ons and f ur t her  ut t er ances by t he def endant .   The 

maj or i t y al so c i t es Wysi nger  as suppor t  f or  i t s  posi t i on.   

Uni t ed St at es v.  Wysi nger ,  683 F. 3d 784,  795 ( 7t h Ci r .  2012) .   

Whi l e i t  i s  t r ue t hat  Wysi nger  c i t es Lee,  a case wher ei n t he 
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post - Mi r anda quest i on " Can I  have a l awyer ?"  was deemed t o be an 

unequi vocal  r equest  f or  counsel ,  t he f act s i n Wysi nger  ar e 

di st i ngui shabl e f r om t he f act s bef or e t hi s cour t .   I d.  ( quot i ng 

Uni t ed St at es v.  Lee,  413 F. 3d 622,  624,  626 ( 7t h Ci r .  2005) ) .   

I n f act ,  i n Wysi nger ,  t he cour t  concl uded t hat  t he suspect ' s 

pr e- Mi r anda quest i on " Do I  need a l awyer  bef or e we st ar t  

t al k i ng?"  was i nsuf f i c i ent  t o i nvoke hi s r i ght  t o counsel .   683 

F. 3d at  794- 95.   See al so Commonweal t h v.  Hi l l i ar d,  613 S. E. 2d 

579 ( Va.  2005)  ( hol di ng t hat  post - Mi r anda st at ement  " Can I  get  a 

l awyer  i n her e?"  was suf f i c i ent  t o i nvoke t he r i ght  t o counsel ) .    

¶75 I  di ssent  because t he maj or i t y  opi ni on coul d be vi ewed 

as i mpl i c i t l y  over r ul i ng wel l - est abl i shed case l aw and because 

t he cases ci t ed by t he maj or i t y opi ni on ar e di st i ngui shabl e.   I f  

t he maj or i t y i nt ends t o pr ovi de mor e pr ot ect i ons t o suspect s by 

al t er i ng t he st andar d t o i nvoke t he r i ght  t o counsel  or  by 

t et her i ng a subsequent  i nt er r ogat i on t o a pr evi ous ar r est ,  t he 

maj or i t y shoul d make t hat  c l ear . 5  I n any event ,  t he maj or i t y 

                                                 
5 I n some cases,  t he Wi sconsi n Const i t ut i on has been 

i nt er pr et ed t o pr ovi de gr eat er  pr ot ect i ons t han t he Uni t ed 
St at es Const i t ut i on.   For  exampl e,  i n Uni t ed St at es v.  Pat ane,  
542 U. S.  630 ( 2004) ,  t he Supr eme Cour t  concl uded t hat  " t he f r ui t  
of  t he poi sonous t r ee doct r i ne does not  ext end t o der i vat i ve 
evi dence di scover ed as a r esul t  of  a def endant ' s vol unt ar y 
st at ement s obt ai ned wi t hout  Mi r anda war ni ngs. "   St at e v.  Knapp,  
2005 WI  127,  ¶1,  285 Wi s.  2d 86,  700 N. W. 2d 899.   The cour t  i n 
Knapp concl uded t hat  under  t he Wi sconsi n Const i t ut i on,  t he 
excl usi onar y r ul e bar r ed physi cal  f r ui t s obt ai ned f r om a 
del i ber at e Mi r anda vi ol at i on.   I d. ,  ¶2.   However ,  t hi s cour t  has 
pr evi ousl y det er mi ned t hat  " [ w] e cannot  di scover  any meani ngf ul  
di f f er ence bet ween t he st at e and f eder al  const i t ut i onal  
pr ot ect i ons agai nst  compul sor y sel f - i ncr i mi nat i on. "   St at e v.  
Jenni ngs,  2002 WI  44,  ¶42,  252 Wi s.  2d 228,  647 N. W. 2d 142.   
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shoul d out l i ne t he st andar d t o be used when eval uat i ng t hese 

i nvocat i ons,  especi al l y gi ven Shat zer  and t he l i kel i hood t hat  

t hi s scenar i o wi l l  r ecur .   Unf or t unat el y,  t he maj or i t y ' s  

deci s i on i s cabi ned t o t hi s one def endant ' s asser t i on,  on t hi s 

day,  under  t hese ci r cumst ances.   

B.  Mar yl and v.  Shat zer  

¶76 Mor eover ,  t he maj or i t y opi ni on adopt s Shat zer  but  

l acks a t hor ough di scussi on of  Shat zer  and i t s l i mi t at i on of  

Edwar ds. 6  See maj or i t y op. ,  ¶31.   Speci f i cal l y,  under  Shat zer ,  

t he r ul e of  Edwar ds——t hat  a def endant  who has i nvoked t he r i ght  

t o counsel  i s  not  subj ect  t o f ur t her  i nt er r ogat i on——i s not  

appl i cabl e i f  t he def endant  has been out  of  cust ody f or  14 days.   

Shat zer ,  559 U. S.  at  111- 12 ( " [ W] hen i t  i s  det er mi ned t hat  t he 

def endant  pl eadi ng Edwar ds has been out  of  cust ody f or  t wo weeks 

bef or e t he cont est ed i nt er r ogat i on,  t he cour t  i s  spar ed t he 

f act - i nt ensi ve i nqui r y i nt o whet her  he ever ,  anywher e,  asser t ed 

                                                 
6 Though t he maj or i t y opi ni on descr i bes t he r ul e of  Shat zer  

as a const i t ut i onal  r ul e,  t he cour t  i n Shat zer  st at es t hat  " [ w] e 
have f r equent l y emphasi zed t hat  t he Edwar ds r ul e i s not  a 
const i t ut i onal  mandat e,  but  j udi c i al l y  pr escr i bed pr ophyl axi s. "   
Mar yl and v.  Shat zer ,  559 U. S.  98,  105 ( 2010) ;  Edwar ds v.  
Ar i zona,  451 U. S.  477 ( 1981) .   Logi cal l y,  any changes i n t he 
Edwar ds r ul e woul d s i mi l ar l y r esul t  i n j udi c i al l y- pr escr i bed 
r ul es.   See al so Di cker son v.  Uni t ed St at es,  530 U. S.  428,  446 
( 2000)  ( Scal i a,  J.  di ssent i ng)  ( st at i ng t hat  t he maj or i t y 
opi ni on i n Di cker son descr i bes Mi r anda as a const i t ut i onal  
deci s i on and as const i t ut i onal l y based,  but  never  says t hat  
v i ol at i ng Mi r anda vi ol at es t he Const i t ut i on) .   Cl ear l y t he 
l anguage i n t he Fi f t h Amendment  of  t he Uni t ed St at es 
Const i t ut i on does not  r ef er ence a 14- day br eak i n cust ody.   
These r ul es ar e i nst ead pr ophyl act i c pr ot ect i ons per t ai ni ng t o 
t he Fi f t h Amendment .     
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hi s Mi r anda r i ght  t o counsel . " ) .   Thus,  Shat zer  seemi ngl y 

l i mi t ed t he Edwar ds pr ohi bi t i on on a subsequent  i nt er r ogat i on.   

I n my vi ew,  t he maj or i t y opi ni on coul d be vi ewed as one whi ch 

di mi ni shes t he hol di ng i n Shat zer  because i t  r el i es so heavi l y 

on Edl er ' s post - Mi r anda i nvocat i on of  counsel  t hr ee weeks pr i or  

and on t he f act  t hat  t he same of f i cer  was i nvol ved i n bot h 

ar r est s.    

¶77 I n t hi s case,  Edl er  had been out  of  cust ody f or  19 

days when he was ar r est ed on Apr i l  20,  2011,  f or  ar son.   Under  

t he r ul e of  Shat zer ,  t he br eak i n cust ody oper at ed t o r eset  t he 

oppor t uni t y f or  l aw enf or cement  t o i nt er r ogat e Edl er .   

Nonet hel ess,  t he maj or i t y f ocuses al most  ent i r el y on t he 

pr evi ous i nvocat i on of  counsel  and t he f act  t hat  t he same 

of f i cer  was i nvol ved i n bot h ar r est s.   Maj or i t y op. ,  ¶35.   The 

anal ysi s of  whet her  Edl er  i nvoked hi s r i ght  t o counsel  by 

st at i ng " Can my at t or ney be pr esent  f or  t hi s?"  shoul d seemi ngl y 

f ocus on t he f act s and ci r cumst ances sur r oundi ng Edl er ' s  

st at ement  as t hey exi st ed on Apr i l  20,  2011,  r at her  t han a 

r esi dual  i nvocat i on f r om 21 days ear l i er .   I n r el y i ng on t he 

f act s r el at ed t o t he pr evi ous i nt er r ogat i ons and on Ur ban' s 

knowl edge of  t he pr evi ous i nt er r ogat i ons,  t he maj or i t y opi ni on 

coul d be di mi ni shi ng t he cl ean br eak r ul e of  Shat zer .   I nst ead,  

t he maj or i t y opi ni on coul d be vi ewed as r evi v i ng t he Edwar ds 

r ul e of  cont i nued i nvocat i on of  counsel ,  despi t e t he r ul e of  

Shat zer .   I  woul d hope f or  mor e di scussi on r egar di ng t he l egal  

i mpl i cat i ons of  Shat zer  and of  a pr evi ous i nvocat i on of  counsel .  
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¶78 Gi ven t he maj or i t y ' s anal ysi s,  what  pl ace does Shat zer  

hol d i n our  j ur i spr udence?  I s t he maj or i t y  el evat i ng t he 

Edwar ds cont i nued i nvocat i on r ul e over  t he Shat zer  c l ean br eak 

r ul e?  I s Wi sconsi n adopt i ng i t s own ver si on of  Shat zer / Edwar ds?  

Does t he maj or i t y concl ude t he quest i on " Can my at t or ney be 

pr esent  f or  t hi s?"  i n and of  i t sel f ,  i s  an i nvocat i on of  t he 

r i ght  t o counsel ?  Does t he maj or i t y l i mi t  i t s  anal ysi s t o a 

s i t uat i on wher e t he same of f i cer  i s i nvol ved i n bot h ar r est s?  

C.  Of f i cer  Conduct  

¶79 Si mi l ar l y,  t he maj or i t y ' s anal ysi s of  how a r easonabl e 

of f i cer  woul d under st and Edl er ' s quest i on t ur ns on knowl edge 

gai ned by Ur ban t hr ee weeks ear l i er ,  when Edl er  i nvoked hi s 

r i ght  t o counsel .   See maj or i t y op. ,  ¶35.   Because t he maj or i t y 

makes much of  t he f act  t hat  Ur ban was i nvol ved i n bot h 

i nt er r ogat i ons,  t he maj or i t y opi ni on i s f ur t her  l i mi t ed.   I d.   

Unf or t unat el y,  t he maj or i t y does not  c l ar i f y why i t  i s  so 

f ocused on Ur ban' s knowl edge f r om t hr ee weeks pr i or .    

¶80 Consi der i ng t hat  t he c i r cumst ances of  t he pr i or  

i nt er r ogat i on ar e semi nal  t o t he maj or i t y ' s anal ysi s,  i t  i s  

cur i ous t hat  t he maj or i t y at t aches no wei ght  t o t he f act  t hat  

Ur ban scr upul ous l y honor ed Edl er ' s pr i or  i nvocat i on.   Why does 

t he maj or i t y assume t hat  Ur ban has now f ai l ed t o honor  a r equest  

f or  counsel  when he pr evi ousl y demonst r at ed t hat  he woul d 

scr upul ousl y honor  such a r equest ?  See Peopl e v.  Gonzal ez,  104 

P. 3d 98,  107 ( Cal .  2005)  ( st at i ng t hat  wher e i nt er r ogat i ng 

of f i cer s knew t he suspect  had been r ead hi s Mi r anda r i ght s on a 

pr i or  occasi on,  " t he pol i ce coul d r easonabl y have assumed t hat  
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def endant  was capabl e of  maki ng an unequi vocal  r equest  f or  

counsel  i f  he so desi r ed" ) . 7  Under  t he maj or i t y ' s anal ysi s,  

Ur ban' s knowl edge t hat  Edl er  was capabl e of  i nvoki ng hi s r i ght  

t o counsel  and Ur ban' s hi st or y of  honor i ng an i nvocat i on of  

counsel  deser ve no consi der at i on.    

¶81 I n t he ear l i er  i nt er r ogat i on,  Ur ban r espect ed Edl er ' s 

i nvocat i on by ceasi ng t he i nt er r ogat i on,  and when Edl er  made 

f ur t her  st at ement s,  Ur ban acknowl edged t he i nvocat i on and t ol d 

Edl er  " t o be qui et "  because he had i nvoked hi s r i ght  t o counsel .   

I n t hi s subsequent  ar r est ,  about  f i ve mi nut es i nt o t he car  r i de,  

Edl er  asked " Can my at t or ney be pr esent  f or  t hi s?"   Ur ban 

r esponded " Yes he can. "   Compar ed t o t he ear l i er  r esponse,  

Ur ban' s l at t er  r esponse suggest s t hat  he under st ood Edl er  t o be 

aski ng a quest i on about  hi s r i ght s r at her  t han i nvoki ng hi s 

r i ght  t o counsel .    

¶82 Unl i ke l aw enf or cement  i n Tayl or  and Lee,  Ur ban di d 

not  at t empt  t o di ssuade Edl er  f r om obt ai ni ng a l awyer .   Edl er  

asked " Can my l awyer  be pr esent  f or  t hi s?"  about  f i ve mi nut es 

                                                 
7 See al so St at e v.  Mar kwar dt ,  2007 WI  App 242,  ¶36,  306 

Wi s.  2d 420,  742 N. W. 2d 546 ( st at i ng t hat  t he r ul es f or  
i nvocat i on of  t he r i ght  t o r emai n s i l ent ,  whi ch ar e der i ved f r om 
Davi s,  do not  l eave r oom f or  r easonabl e compet i ng i nf er ences:  
" [ A] n asser t i on t hat  per mi t s r easonabl e compet i ng i nf er ences 
demonst r at es t hat  a suspect  di d not  suf f i c i ent l y i nvoke t he 
r i ght  t o r emai n s i l ent " ) .    
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i nt o t he 20 mi nut e car  r i de bef or e any i nt er r ogat i on. 8  Her e,  

Ur ban coul d ver y wel l  have under st ood Edl er  t o be aski ng a 

quest i on about  hi s r i ght s.   

¶83 Under  Davi s and Jenni ngs,  an of f i cer  i s not  r equi r ed 

t o st op an i nt er r ogat i on or  t o ask f ol l ow up quest i ons about  

counsel  i f  t he suspect  makes an ambi guous st at ement  about  an 

at t or ney,  but  t hi s cour t  has suggest ed t hat  i t  i s  a good 

pr act i ce.   See Jenni ngs,  252 Wi s.  2d 228,  ¶32.   Shoul d we adopt  

a r ul e r equi r i ng l aw enf or cement  t o c l ar i f y such pr e- Mi r anda 

quest i ons?  Agai n,  t he maj or i t y opi ni on passes on t hi s  

oppor t uni t y t o pr ovi de such gui dance t o l aw enf or cement .    

¶84 Fr om Ur ban' s per spect i ve,  t he st at ement  made by Edl er  

at  t he pol i ce st at i on,  whet her  he woul d s i t  i n j ai l  i f  he 

r equest ed a l awyer ,  l i kel y c l ar i f i es t hat  Edl er  di d not  i nvoke 

                                                 
8 The t i mi ng of  Edl er ' s quest i on " Can my at t or ney be pr esent  

f or  t hi s?"  coul d suppor t  t hat  i t  was a c l ar i f i cat i on of  hi s 
r i ght s and not  an i nvocat i on.   See Davi s,  512 U. S.  at  461 
( st at i ng t hat  t he Cour t  i s  " unwi l l i ng t o cr eat e a t hi r d l ayer  of  
pr ophyl axi s t o pr event  pol i ce quest i oni ng when t he suspect  mi ght  
want  a l awyer " ) .   For  exampl e,  i n St at e v.  Fi scher ,  bef or e t he 
pol i ce r ead t he def endant  hi s Mi r anda r i ght s and bef or e 
i nt er r ogat i on began,  t he def endant  st at ed t hat  i f  t he of f i cer s  
r ead hi m hi s r i ght s,  he woul d not  answer  quest i ons and woul d 
r equest  an at t or ney.   2003 WI  App 5,  ¶19,  259 Wi s.  2d 799,  656 
N. W. 2d 503.   The cour t  hel d t hat  a " condi t i onal  and f ut ur i st i c 
r equest  f or  counsel  i s  a st at ement  t hat  a r easonabl e of f i cer  i n 
l i ght  of  t he c i r cumst ances woul d have under st ood onl y t hat  [ t he 
def endant ]  mi ght  be i nvoki ng t he r i ght  t o counsel . "   I d.   Si nce 
Edl er ' s st at ement  was made 20 mi nut es pr i or  t o t he st ar t  of  
i nt er r ogat i on,  Edl er ' s st at ement  coul d be vi ewed as condi t i onal  
and f ut ur i st i c s i mi l ar  t o t he st at ement  i n Fi scher .   See 
maj or i t y op. ,  ¶32 n. 11 ( decl i ni ng t o c l ar i f y t empor al  st andar d 
t hat  was l ef t  unset t l ed by St at e v.  Hambl y,  2008 WI  10,  307 
Wi s.  2d 98,  745 N. W. 2d 48) .    
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hi s r i ght  t o counsel  i n t he car .   The maj or i t y opi ni on l acks any 

anal ysi s of  Edl er ' s quest i on r egar di ng counsel  at  t he st at i on,  

dur i ng t he t i me when Ur ban was r eadi ng t he Mi r anda war ni ngs,  or  

hi s wai ver  of  hi s Mi r anda r i ght s.   The maj or i t y does not  

consi der  how Ur ban made cl ear  t hat  he was not  goi ng t o engage i n 

di scussi on wi t h Edl er  unt i l  he f i ni shed r eadi ng hi m hi s r i ght s 

and Edl er  wai ved hi s r i ght s.   The maj or i t y does not  di scuss how 

Edl er ,  not  Ur ban,  r ei ni t i at ed t he conver sat i on by aski ng Ur ban a 

quest i on.   Ur ban was not  i nt er r ogat i ng Edl er  dur i ng t he car  r i de 

or  whi l e he was r eadi ng t he Mi r anda war ni ngs.    

¶85 As Edl er  had an at t or ney on a pendi ng bur gl ar y char ge,  

hi s quest i on " Can my at t or ney be pr esent  f or  t hi s?"  may have 

been cl ar i f y i ng whet her  t hat  par t i cul ar  at t or ney coul d be 

pr esent  f or  t he f or t hcomi ng i nt er r ogat i on,  even t hough he di d 

not  yet  have an at t or ney on t he unchar ged ar son.   He al so mi ght  

have been aski ng whet her  he was ent i t l ed t o have any at t or ney 

pr esent  dur i ng t he i nt er r ogat i on.    

¶86 Gi ven t he t ot al i t y of  t he c i r cumst ances,  t he maj or i t y  

i s t oo qui ck t o concl ude t hat  l aw enf or cement  woul d obj ect i vel y 

know t hat  t he quest i on " Can my l awyer  be pr esent  f or  t hi s?"  was 

an unambi guous i nvocat i on of  counsel  and t hat  l aw enf or cement  

er r ed by gi v i ng Edl er  hi s Mi r anda r i ght s and accept i ng Edl er ' s 

wai ver .   I  do not  concl ude t hat  a r easonabl e l aw enf or cement  

of f i cer ,  par t i cul ar l y one who i s awar e t hat  Edl er  i s capabl e of  

i nvoki ng hi s r i ght s,  woul d bel i eve t hat  t he quest i on " Can my 

at t or ney be pr esent  f or  t hi s?"  was an unambi guous r equest  f or  

counsel .   Our  cour t  shoul d pr ovi de gui dance t o l aw enf or cement  
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by i l l umi nat i ng t he st andar d appl i cabl e t o a st at ement  made 

post - cust ody,  pr e- Mi r anda war ni ngs,  pr e- i nt er r ogat i on,  and pr e-

wai ver  of  Mi r anda r i ght s.    

I V.  CONCLUSI ON   

¶87 I  r eadi l y concede t hat  Edl er ' s quest i on mi ght  have 

been a poor l y- wor ded r equest  f or  an at t or ney.   Under  t he 

t ot al i t y of  t he c i r cumst ances,  however ,  i t  i s  j ust  as l i kel y  

t hat  Edl er ' s quest i on was a cl ar i f i cat i on of  hi s r i ght s or  

somet hi ng el se.   Pr ecedent  does not  r equi r e t he cessat i on of  

i nt er r ogat i on when a r easonabl e l aw enf or cement  of f i cer  bel i eves 

t he suspect  mi ght  be i nvoki ng t he r i ght  t o counsel .   See Davi s,  

512 U. S.  at  459.  

¶88 I  di ssent  because t he maj or i t y opi ni on nei t her  ext ends 

Davi s t o Edl er ' s st at ement  nor  enunci at es t he st andar d t o appl y.   

Si mpl y st at ed,  t he maj or i t y opi ni on l eaves open quest i ons t hat  

ar e l i kel y t o r ecur .   The maj or i t y opi ni on has not  concl uded 

t hat  t he " unambi guous and unequi vocal "  obj ect i ve st andar d f r om 

Davi s appl i es post - cust ody,  pr e- Mi r anda war ni ngs,  pr e-

i nt er r ogat i on,  and pr e- wai ver  of  Mi r anda r i ght s.   The maj or i t y  

opi ni on does not  det er mi ne whet her  i nt er r ogat i on must  be 

i mpendi ng f or  a suspect  t o i nvoke hi s r i ght  t o counsel .   The 

maj or i t y opi ni on l eaves open whet her  l aw enf or cement  must  

c l ar i f y a pot ent i al  r equest  f or  counsel  under  t hese pr e- Mi r anda 

ci r cumst ances.   I t  r emai ns unknown whet her  l aw enf or cement  

shoul d ever  c l ar i f y a pot ent i al  r equest  by r eadi ng t he suspect  

t he Mi r anda war ni ngs.   The l aw i s now l ess c l ear  r egar di ng t he 

i mpl i cat i ons of  Shat zer  on Edwar ds.   I  wr i t e separ at el y t o 
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hi ghl i ght  t hat  our  cour t  shoul d be anal yzi ng t hese i ssues wi t h 

r egar d t o Edl er ' s quest i on,  whi ch was made post - cust ody,  pr e-

Mi r anda war ni ngs,  pr e- i nt er r ogat i on,  and pr e- wai ver  of  Mi r anda 

r i ght s.   We shoul d c l ar i f y t he l aw.    

¶89 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .    
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