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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng a 

deci s i on of  t he Out agami e Count y Ci r cui t  Cour t 2 t hat  gr ant ed 

                                                 
1 Out agami e Cnt y.  v.  Mel ani e L. ,  No.  2012AP99,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  May 22,  2012) .    

2 Judge Mi chael  Gage pr esi di ng.    
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Out agami e Count y ' s ( t he Count y)  pet i t i on f or  t he ext ensi on of  an 

i nvol unt ar y medi cat i on or der  agai nst  Mel ani e L.  ( Mel ani e) .  

¶2 Or i gi nal l y t he Count y sought  and obt ai ned a cour t  

or der  f or  Mel ani e' s ment al  heal t h commi t ment  under  Chapt er  51.   

The cour t  commi t t ed Mel ani e t o t he Count y f or  out pat i ent  car e 

and cust ody f or  a per i od of  s i x mont hs.   The cour t  al so i ssued 

an or der  f or  i nvol unt ar y medi cat i on and t r eat ment .   Mel ani e di d 

not  chal l enge ei t her  of  t hese t wo or der s.    

¶3 Shor t l y bef or e t he end of  t he s i x mont hs,  t he Count y 

sought ,  and t he ci r cui t  cour t  gr ant ed,  an ext ensi on of  bot h 

or der s f or  an addi t i onal  12 mont hs.    

¶4 Wi t h r espect  t o t he l at t er  or der ,  t he Count y r el i ed on 

Wi s.  St at .  § 51. 61( 1) ( g) 4. b. 3 t o est abl i sh t hat  Mel ani e was 

i ncompet ent  t o r ef use medi cat i on.   The st at ut e pr ovi des:   

4.  .  .  .  [ A] n i ndi v i dual  i s  not  compet ent  t o 
r ef use medi cat i on or  t r eat ment  i f ,  because of  ment al  
i l l ness .  .  .  and af t er  t he advant ages and 
di sadvant ages of  and al t er nat i ves t o accept i ng t he 
par t i cul ar  medi cat i on or  t r eat ment  have been expl ai ned 
t o t he i ndi v i dual ,  one of  t he f ol l owi ng i s t r ue:  

 .  .  .  .  

b.  The i ndi v i dual  i s  subst ant i al l y  i ncapabl e 
of  appl y i ng an under st andi ng of  t he advant ages,  
di sadvant ages and al t er nat i ves t o hi s or  her  
ment al  i l l ness .  .  .  i n or der  t o make an i nf or med 
choi ce as t o whet her  t o accept  or  r ef use 
medi cat i on or  t r eat ment .  

Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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 ¶5 Mel ani e appeal ed onl y t he ext ensi on of  t he i nvol unt ar y 

medi cat i on or der .   She cont ended t hat  t he Count y di d not  meet  

i t s bur den of  pr ovi ng her  i ncompet ent  t o r ef use t r eat ment  under  

Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  

 ¶6 Speci f i cal l y,  Mel ani e ar gued t hat  t he exami ni ng 

doct or ' s opi ni on t hat  she was i ncompet ent  t o r ef use medi cat i on 

di d not  sat i sf y t he st at ut or y st andar d because t he doct or  

t est i f i ed t hat  Mel ani e was not  " capabl e of  appl yi ng t he benef i t s 

of  t he medi cat i on t o her  advant age"  r at her  t han t hat  she was 

subst ant i al l y  i ncapabl e of  appl y i ng an under st andi ng of  t he 

advant ages,  di sadvant ages,  and al t er nat i ves t o her  ment al  

i l l ness i n or der  t o make an i nf or med choi ce as t o whet her  t o 

accept  or  r ef use medi cat i on.   Mel ani e al so ar gued t hat  t he 

c i r cui t  cour t  mi sappl i ed t he st at ut or y st andar d by r el y i ng t oo 

heavi l y on her  ment al  i l l ness t o suppor t  t he medi cat i on or der ,  

even t hough t her e was evi dence t hat  she coul d appl y an 

under st andi ng of  t he advant ages,  di sadvant ages,  and al t er nat i ves 

of  medi cat i on t o her  ment al  i l l ness.    

 ¶7 The cour t  of  appeal s af f i r med,  concl udi ng t hat  t he 

exami ni ng doct or ' s r epor t  and t est i mony,  al ong wi t h ot her  

evi dence i n t he r ecor d,  suppor t ed t he ci r cui t  cour t ' s  f i ndi ngs.   

I n shor t ,  t he cour t  of  appeal s agr eed t hat  Mel ani e coul d not  

appl y t he " advant ages of  t aki ng or  t he di sadvant ages of  not  

t aki ng psychot r opi c medi cat i on t o her  pr esent  c i r cumst ance. "   

Out agami e Cnt y.  v.  Mel ani e L. ,  No.  2012AP99,  unpubl i shed sl i p 

op. ,  ¶13,  ( Wi s.  Ct .  App.  May 22,  2012)  ( i nt er nal  quot at i on mar ks 

omi t t ed) .    
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 ¶8 We r ever se t he cour t  of  appeal s.   The ci r cui t  cour t  

mi sst at ed t he bur den of  pr oof .   I n any event ,  t he Count y f ai l ed 

t o pr ove by c l ear  and convi nci ng evi dence t hat  Mel ani e was 

" subst ant i al l y  i ncapabl e of  appl y i ng"  an under st andi ng of  t he 

advant ages,  di sadvant ages,  and al t er nat i ves of  her  pr escr i bed 

medi cat i on t o her  ment al  i l l ness i n or der  t o make an i nf or med 

choi ce as t o whet her  t o accept  or  r ef use t he medi cat i on.   The 

Count y di d not  over come Mel ani e' s pr esumpt i on of  compet ence t o 

make an i nf or med choi ce t o r ef use medi cat i on.    

¶9 I n par t i cul ar ,  t he medi cal  exper t ' s  t er mi nol ogy and 

r eci t at i on of  f act s di d not  suf f i c i ent l y addr ess and meet  t he 

st at ut or y st andar d.   Medi cal  exper t s must  appl y t he st andar ds 

set  out  i n t he compet ency st at ut e.   An exper t ' s  use of  di f f er ent  

l anguage t o expl ai n hi s or  her  concl usi ons shoul d be l i nked back 

t o t he st andar ds i n t he st at ut e.   When a count y  di sappr oves of  

t he choi ces made by a per son under  an i nvol unt ar y medi cat i on 

or der ,  i t  shoul d make a det ai l ed r ecor d of  t he per son' s 

noncompl i ance i n t aki ng pr escr i bed medi cat i on and show why t he 

noncompl i ance demonst r at es t he per son' s subst ant i al  i ncapabi l i t y  

of  appl y i ng hi s or  her  under st andi ng of  t he medi cat i on t o hi s or  

her  ment al  i l l ness.    

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

 ¶10 Mel ani e i s a 25- year - ol d woman l i v i ng i n Out agami e 

Count y who suf f er s f r om ment al  i l l ness.    

 ¶11 Mel ani e f i r st  exper i enced i ssues wi t h her  ment al  

heal t h i n Januar y 2009 when she was l i v i ng i n Mi chi gan.   At  t hat  

t i me,  Mel ani e' s sympt oms i ncl uded i nsomni a,  depr essi on,  
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par anoi a,  and " a del usi onal  bel i ef  t hat  ot her  per sons had been 

at t empt i ng t o poi son her  or  har m her  i n ot her  ways. "   Mel ani e 

cal l ed i n s i ck t o her  pl ace of  wor k and st ayed home,  t er r i f i ed.   

Wi t h her  mot her ' s hel p,  she vol unt ar i l y  admi t t ed her sel f  t o 

Henr y For d Macomb Hospi t al  wher e she was det ai ned f or  ni ne days 

and di agnosed wi t h maj or  depr essi ve di sor der ,  wi t h psychot i c 

f eat ur es.   Mel ani e " r esponded f avor abl y"  t o Ri sper dal ,  an 

ant i psychot i c medi cat i on,  whi l e at  t he hospi t al ,  and was 

i nst r uct ed upon her  r el ease t o cont i nue t aki ng Ri sper dal  and 

par t i c i pat e i n out pat i ent  counsel i ng.   However ,  she st opped 

usi ng Ri sper dal  when her  pr escr i pt i on r an out  because she sai d 

she coul d not  af f or d i t  and because she di d not  l i ke Ri sper dal ' s  

s i de ef f ect s.   Mel ani e al so c l ai med t hat  she coul d not  af f or d 

out pat i ent  counsel i ng.  

 ¶12 I n 2010 Mel ani e moved t o Wi sconsi n t o " k i nd of  st ar t  

over . "   She l i ved wi t h a number  of  r oommat es i n Neenah,  t hen 

moved i nt o her  own apar t ment  i n Appl et on.   She compl et ed a one-

semest er  cer t i f i ed nur si ng assi st ant  pr ogr am at  Fox Val l ey 

Techni cal  Col l ege,  and she wor ked i n r et ai l  at  a depar t ment  

st or e.   Al t hough she was not  t aki ng any medi cat i on dur i ng t hi s 

t i me,  Mel ani e r epor t ed no pr obl ems,  and her  r ecor ds di d not  

i ndi cat e any pr obl ems unt i l  ear l y Febr uar y 2011.  

 ¶13 On Febr uar y 3 Mel ani e l ef t  wor k ear l y because she f el t  

anxi ous and par anoi d. 4  Mel ani e' s boyf r i end l at er  f ound her  
                                                 

4 I n t he r epor t  of  Dr .  I ndu Dave,  one of  t he t wo doct or s 
or der ed t o conduct  an eval uat i on of  Mel ani e pr i or  t o a f i nal  
hear i ng on commi t ment ,  Mel ani e r ecount ed how she f el t  t hat  
peopl e wer e t r y i ng t o " get "  her .    
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wander i ng ar ound her  apar t ment  compl ex i n a conf used,  

di sor i ent ed st at e.   He t ook her  t o St .  El i zabet h Hospi t al  wher e 

she was t r eat ed.  

 ¶14 I n t he ear l y hour s of  Febr uar y 4,  an of f i cer  f r om t he 

Appl et on Pol i ce Depar t ment  i nt er vi ewed Mel ani e and her  boyf r i end 

about  her  condi t i on.   The of f i cer  f i l ed a St at ement  of  Emer gency 

Det ent i on t o hol d Mel ani e i n t empor ar y pr ot ect i ve cust ody at  St .  

El i zabet h.   The St at ement  l i s t ed t he of f i cer ,  anot her  of f i cer ,  

and Mel ani e' s boyf r i end as wi t nesses.   I t  was appr oved f or  

f i l i ng by Kat e Si eber s ( Si eber s) ,  a cr i s i s casewor ker  f or  t he 

Count y.  

 ¶15 On Febr uar y 7,  2011,  t he c i r cui t  cour t  hel d a pr obabl e 

cause hear i ng as r equi r ed by Wi s.  St at .  § 51. 20( 7) . 5  The cour t  

f ound pr obabl e cause t o bel i eve t hat  Mel ani e was ment al l y i l l ,  a 

pr oper  subj ect  f or  t r eat ment  under  Chapt er  51,  and danger ous t o 

her sel f  or  ot her s.   The cour t  al so f ound pr obabl e cause t o or der  

i nvol unt ar y medi cat i on pendi ng a f i nal  det er mi nat i on.   I n 

par t i cul ar ,  t he cour t  concl uded——under  t he st at ut or y st andar d of  

Wi s.  St at .  § 51. 61( 1) ( g) 4. b. ——t hat  Mel ani e was " subst ant i al l y  

i ncapabl e of  appl y i ng an under st andi ng of  t he advant ages,  

di sadvant ages and al t er nat i ves t o .  .  .  her  condi t i on [ i . e. ,  

ment al  i l l ness]  i n or der  t o make an i nf or med choi ce as t o 

whet her  t o accept  or  r ef use psychot r opi c medi cat i ons. "   The 

                                                 
5 I f  an i ndi v i dual  i s  t he subj ect  of  an emer gency det ent i on 

under  Wi s.  St at .  § 51. 15,  t hen t he cour t  must  hol d a hear i ng 
wi t hi n 72 hour s t o det er mi ne i f  t her e i s " pr obabl e cause t o 
bel i eve t he al l egat i ons made"  i n t he St at ement  of  Emer gency 
Det ent i on ar e t r ue.   Wi s.  St at .  § 51. 20( 7) ( a) .    
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cour t  or der ed a f i nal  hear i ng and di r ect ed t wo medi cal  exper t s 

t o eval uat e Mel ani e bef or e her  r el ease f r om St .  El i zabet h 

Hospi t al .  

 ¶16 Dr .  Davi d War ner ,  a psychol ogi st ,  eval uat ed Mel ani e at  

St .  El i zabet h on Febr uar y 11.   Dr .  War ner  r epor t ed t hat  at  t he 

t i me of  hi s exami nat i on,  Mel ani e' s sympt oms had subsi ded and she 

was t aki ng Ser oquel , 6 an ant i psychot i c medi cat i on,  and At i van, 7 a 

medi cat i on f or  anxi et y.   Dr .  War ner  r epor t ed t hat  Mel ani e was of  

aver age i nt el l i gence,  abl e t o under st and and answer  quest i ons,  

and t hat  her  " t hought  pr ocesses wer e gener al l y coher ent  and goal  

di r ect ed. "   However ,  due t o Mel ani e' s " par anoi a and del usi ons of  

per secut i ons, "  Dr .  War ner  concl uded t hat  her  " i nsi ght  and 

j udgment  r egar di ng her  l oss of  cont act  wi t h r eal i t y wer e 

i mpai r ed. "    

 ¶17 Dr .  War ner  di agnosed Mel ani e wi t h Psychot i c Di sor der ,  

Not  Ot her wi se Speci f i ed ( NOS) .   He concl uded t hat  Mel ani e' s 

psychot i c di sor der  " gr ossl y i mpai r ed her  j udgment ,  behavi or ,  and 

capaci t y t o r ecogni ze r eal i t y. "   Dr .  War ner  opi ned t hat  Mel ani e 

was " mar gi nal l y i ncompet ent  t o r ef use t r eat ment  wi t h 

psychot r opi c medi cat i on, "  concl udi ng t hat  al t hough she was abl e 

                                                 
6 The r ef er ence book Advi ce f or  t he Pat i ent  l i s t s  Ser oquel  

as t he commonl y used br and name f or  Quet i api ne.  
" Quet i api ne .  .  .  i s  used t o t r eat  psychot i c di sor der s,  such as 
schi zophr eni a. "   2 Advi ce f or  t he Pat i ent :  Dr ug I nf or mat i on i n 
Lay Language 1370 ( 24t h ed.  2004) .  

7 At i van i s def i ned as t he " t r ademar k f or  pr epar at i ons of  
[ L] or azepam. "   Dor l and' s I l l ust r at ed Medi cal  Di ct i onar y 167 
( 29t h ed.  2000) .  
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t o expr ess a basi c under st andi ng of  t he advant ages,  

di sadvant ages,  and al t er nat i ves t o t r eat ment  wi t h psychot r opi c 

medi cat i on i n gener al  t er ms,  she had not  appl i ed " t hi s  

i nf or mat i on t o her  ment al  i l l ness consi st ent l y i n or der  t o make 

an i nf or med choi ce as t o whet her  t o accept  or  r ef use 

psychot r opi c medi cat i on or  t r eat ment . "   He added:   

I t  i s  my opi ni on t hat  she i s danger ous t o her sel f  
pr i mar i l y because she i s l i kel y i ncompet ent  t o r ef use 
t r eat ment  wi t h psychot r opi c medi cat i on and t her e i s a 
subst ant i al  pr obabi l i t y ,  based on her  t r eat ment  
r ecor ds and r ecent  act s and omi ssi ons,  t hat  she wi l l  
suf f er  sever e ment al  and emot i onal  har m .  .  .  .   Gi ven 
her  hi st or y of  not  f ol l owi ng her  pr escr i bed 
psychot r opi c medi cat i on schedul e .  .  .  i t  i s  my 
opi ni on t hat  she i s unl i kel y t o avai l  her sel f  of  such 
t r eat ment  vol unt ar i l y .  

 ¶18 Dr .  I ndu Dave,  a psychi at r i st ,  per f or med t he ot her  

eval uat i on of  Mel ani e on t he same day as Dr .  War ner .   He f ound 

t hat  Mel ani e exhi bi t ed aver age i nt el l i gence,  but  mar gi nal  

j udgment  and i nsi ght .   He wr ot e t hat  Mel ani e bel i eves " she has 

some ment al  heal t h i ssue"  and " may need medi cat i on"  but  " does 

not  l i ke t aki ng medi cat i on. "   Dr .  I ndu Dave di agnosed Mel ani e 

wi t h Psychot i c Di sor der ,  NOS,  but  r ul ed out  Schi zophr eni a,  

Par anoi d.   Dr .  I ndu Dave f ound Mel ani e t o be a pr oper  subj ect  

f or  commi t ment  and t r eat ment .   Wi t h r egar d t o medi cat i on,  Dr .  

I ndu Dave concl uded t hat  Mel ani e " was abl e t o engage her sel f  i n 

a di scussi on r egar di ng r i sk[ s]  and benef i t s of  t he pr escr i bed 

medi cat i on but  due t o her  cur r ent  st at e of  mi nd,  she was not  

abl e t o f ul l y  compr ehend or  appl y t hi s knowl edge t o her sel f .   

She i s not  consi der ed compet ent  t o r ef use medi cat i ons. "    
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 ¶19 The ci r cui t  cour t  hel d a f i nal  hear i ng on Febr uar y 18,  

2011,  t o r ul e on t he Count y ' s r equest  f or  a s i x- mont h ment al  

heal t h commi t ment  or der ,  and a s i x- mont h or der  f or  i nvol unt ar y 

medi cat i on.   Mel ani e st i pul at ed t o bot h or der s,  whi l e conf i r mi ng 

t hat  she was t aki ng t he pr escr i bed medi cat i on and f eel i ng " a l ot  

bet t er . "   The cour t  accept ed t he st i pul at i ons and appr oved bot h 

or der s,  t her eby commi t t i ng Mel ani e t o t he car e of  t he Human 

Ser vi ces Boar d of  t he Count y f or  a per i od not  t o exceed si x 

mont hs.    

 ¶20 The commi t ment  or der  pr ovi ded f or  out pat i ent  t r eat ment  

wi t h condi t i ons,  whi ch Mel ani e acknowl edged wi t h her  s i gnat ur e.   

These condi t i ons i ncl uded:  

 •  Keep appoi nt ment s wi t h cour t - appoi nt ed exami ner s.  

 •  Take al l  doses of  psychot r opi c medi cat i on pr escr i bed 

f or  me.  

 •  Keep al l  appoi nt ment s wi t h t r eat ment  pr ovi der s and 

case management  st af f .  

 •  Cooper at e wi t h psychol ogi cal  and/ or  psychi at r i c 

t est i ng and t her apy.  

 •  Keep case management  or  t r eat ment  st af f  advi sed of  

cur r ent  r esi dent i al  addr ess or  l ocat i on. 8 

 ¶21 The i ni t i al  t r eat ment  pl an devel oped f or  Mel ani e by 

t he Count y cont ai ned an addi t i onal  condi t i on:  " Thi s i ndi v i dual  

                                                 
8 These condi t i ons appear  i n a st andar d f or m,  ME- 912,  

devel oped by t he For ms Commi t t ee of  t he Wi sconsi n Judi c i al  
Conf er ence.  



No.    2012AP99 

 

10 
 

may not  be i nvol ved i n ot her  f or ms of  t r eat ment  unl ess appr oved 

by her  t her api st  at  Human Ser vi ces. "    

 ¶22 Mel ani e was ass i gned by t he Count y t o Dr .  Mi l agr os 

Cuar esma- Ambas ( Dr .  Ambas)  t o r ecei ve psychi at r i c ser vi ces.   Her  

i ni t i al  casewor ker  was Li sa Pet er son,  who was r epl aced 

t empor ar i l y  by Si eber s i n l at e May 2011.  

 ¶23 On June 16,  2011,  Si eber s submi t t ed a 120- day pr ogr ess 

r epor t  concl udi ng t hat  Mel ani e was compl i ant  wi t h t he condi t i ons 

of  her  commi t ment .   Si eber s not ed,  however ,  t hat  Mel ani e 

di scont i nued her  medi cat i ons because she sai d she became 

pr egnant .   Af t er  r epor t i ng a mi scar r i age,  Mel ani e schedul ed a 

f ol l ow- up appoi nt ment  wi t h Dr .  Ambas t o r ecommence medi cat i on 

af t er  Si eber s r emi nded her  t hat  t he condi t i ons of  her  commi t ment  

r equi r ed her  t o do so.  

¶24 On Jul y 15,  2011,  Si eber s,  i n consul t at i on wi t h Dr .  

Ambas,  r ecommended a one- year  ext ensi on of  Mel ani e' s commi t ment  

and i nvol unt ar y  medi cat i on or der s.   Si eber s '  l et t er  t o t he 

Regi st er  i n Pr obat e st at ed:  " I t  i s  our  bel i ef  t hat  Mel ani e wi l l  

not  f ol l ow t hr ough wi t h t r eat ment  wi t hout  t he Ch.  51. 20 

Commi t ment  i n pl ace due t o l i mi t ed i nsi ght  i nt o her  ment al  

i l l ness.   We al so r ecommend a cour t  or der  f or  Mel ani e t o r ecei ve 

medi cat i ons due t o her  l i mi t ed i nsi ght  on t he need f or  such 

medi cat i ons. "   Four  days l at er ,  on Jul y 19,  t he Count y 

pet i t i oned f or  an ext ensi on of  t he commi t ment  and i nvol unt ar y 

medi cat i on or der s.  

 ¶25 At  her  f ol l ow- up appoi nt ment ,  whi ch al so occur r ed on 

Jul y 19,  Mel ani e asked Dr .  Ambas t o pr escr i be Ser oquel  because 
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she had done wel l  pr evi ousl y on t hat  medi cat i on.   Dr .  Ambas 

pr escr i bed t he ant i psychot i c dr ug Ser oquel ,  al ong wi t h t he 

ant i depr essant  dr ug Cel exa, 9 bot h t o be t aken r egul ar l y.   I n 

addi t i on,  Dr .  Ambas pr escr i bed Lor azepam, 10 an ant i anxi et y dr ug,  

t o be t aken as needed.    

¶26 On August  14 Dr .  Jagdi sh Dave ( Dr .  Dave) , 11 a 

psychi at r i st ,  i nt er vi ewed Mel ani e i n r el at i on t o ext endi ng her  

commi t ment .   Dur i ng t he i nt er vi ew Mel ani e r epor t ed t hat  she was 

t aki ng Ser oquel  as pr escr i bed and t hat  she t ook Lor azepam when 

she f el t  anxi ous. 12  However ,  Mel ani e t ol d Dr .  Dave t hat  she had 

                                                 
9 Cel exa i s a " t r ademar k f or  a pr epar at i on of  c i t al opr am 

hydr obr omi de. "   Dor l and' s I l l ust r at ed Medi cal  Di ct i onar y 305 
( 29t h ed.  2000) .   Ci t al opr am hydr obr omi de i s " an ant i depr essant  
compound used i n t he t r eat ment  of  maj or  depr essi ve di sor der ,  
admi ni st er ed or al l y. "   I d.  at  359.  

10 Lor azepam i s def i ned as " [ a] n ant i anxi et y dr ug of  t he 
benzodi azepi ne gr oup. "   St edman' s Medi cal  Di ct i onar y 1032 ( 27t h 
ed.  2000) .   See al so Dor l and' s I l l ust r at ed Medi cal  Di ct i onar y 
1027 ( 29t h ed.  2000)  ( def i ni ng Lor azepam as " a benzodi azepi ne 
wi t h anxi ol yt i c and sedat i ve ef f ect s,  admi ni st er ed or al l y i n t he 
t r eat ment  of  anxi et y di sor der s and shor t - t er m r el i ef  of  anxi et y 
sympt oms and as a sedat i ve- hypnot i c agent " ) .  

11 Two di f f er ent  psychi at r i st s wi t h t he l ast  name of  " Dave"  
exami ned Mel ani e i n r egar d t o her  Chapt er  51 commi t ment .   Dr .  
I ndu Dave eval uat ed Mel ani e pr i or  t o her  i ni t i al  Febr uar y 2011 
commi t ment .   Dr .  Jagdi sh Dave per f or med t he Count y ' s eval uat i on 
of  Mel ani e f or  i t s  pet i t i on f or  ext ensi on and t est i f i ed at  t he 
ext ensi on hear i ng.   The f ul l  name of  Dr .  I ndu Dave i s used t o 
di st i ngui sh hi m f r om Dr .  Jagdi sh Dave ( Dr .  Dave) .   Dr .  Dave' s 
r epor t  and t est i mony ar e mor e i mpor t ant  t o t hi s case t han Dr .  
I ndu Dave' s r epor t .    

12 As an exampl e,  Mel ani e r ecount ed t hat  she t ook Lor azepam 
when she f el t  depr essed f ol l owi ng her  mi scar r i age and when she 
was anxi ous about  her  upcomi ng weddi ng.    
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st opped t aki ng Cel exa because she di d not  f eel  anxi ous and 

bel i eved t he Ser oquel  was suf f i ci ent .   Mel ani e al so i nf or med Dr .  

Dave dur i ng t he i nt er vi ew t hat  she was not  happy wi t h Dr .  Ambas 

( she " does not  know what  she i s doi ng" ) ;  she di d not  l i ke 

c l i ni cal  t her api st  Si eber s;  and she now had pr i vat e i nsur ance 

and was seeki ng t r eat ment  t hr ough anot her  doct or  on her  own.    

¶27 Ul t i mat el y,  Dr .  Dave' s r epor t  t o t he c i r cui t  cour t  

concl uded t hat  Mel ani e was a pr oper  subj ect  f or  ext ensi on of  a 

Chapt er  51 commi t ment  and t hat  she was i ncompet ent  t o r ef use 

psychot r opi c medi cat i on.   The doct or ' s r epor t  concl uded t hat  

Mel ani e suf f er ed f r om Psychot i c  Di sor der ,  NOS,  " a subst ant i al  

di sor der  of  t hought s and per cept i on,  whi ch gr oss l y i mpai r s her  

j udgment ,  capaci t y t o r ecogni ze r eal i t y,  [ and]  abi l i t y  t o car e 

f or  her sel f . "   Dr .  Dave r epor t ed t hat  Mel ani e' s condi t i on was 

t r eat abl e,  but  she woul d r ever t  t o " t he pr evi ous l evel  of  ment al  

st at us"  i f  t he cour t  di d not  ext end her  commi t ment .   The doct or  

al so r ecommended t hat  t he cour t  ext end t he or der  f or  i nvol unt ar y 

admi ni st r at i on of  medi cat i on.   Hi s r epor t  st at ed t hat  Mel ani e,  

based upon her  educat i onal  backgr ound,  was " abl e t o expr ess t he 

benef i t s and r i sk of  t he psychot r opi c medi cat i on;  however ,  she 

i s unabl e t o appl y such under st andi ng t o her  advant age and she 

i s consi der ed t o be not  compet ent  t o r ef use psychot r opi c  

medi cat i on.  .  .  .   The pat i ent  woul d not  compl y wi t h 

psychot r opi c medi cat i on wi t hout  [ an]  i nvol unt ar y admi ni st r at i on 

or der  f r om t he cour t . "   ( Emphasi s added. )    
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¶28 At  t he hear i ng on t he pet i t i on f or  ext ensi on of  t he 

commi t ment  and i nvol unt ar y medi cat i on or der s,  t he Count y 

pr esent ed Si eber s and Dr .  Dave as wi t nesses.    

¶29 Si eber s t est i f i ed t hat  t her e had been no 

hospi t al i zat i ons dur i ng Mel ani e' s s i x- mont h commi t ment ,  and she 

was " most l y compl i ant "  wi t h doct or  appoi nt ment s;  however ,  she 

needed t o be pr ompt ed t o r eschedul e appoi nt ment s,  and t her e was 

a quest i on about  her  compl i ance wi t h t he medi cat i on or der .   

" Ther e' s al ways concer n when our  c l i ent s di scont i nue t hei r  

medi cat i ons or  choose t o adj ust  t hei r  medi cat i ons wi t hout  

doct or ' s advi ce, "  Si eber s t est i f i ed.   She acknowl edged speaki ng 

wi t h Mel ani e onl y t wo or  t hr ee t i mes by t el ephone si nce l at e 

May. 13  Rel y i ng on her  mor e f r equent  conver sat i ons wi t h Dr .  

Ambas,  Si eber s concl uded t hat  Mel ani e l acked " i nsi ght  i nt o t he 

pur pose of  t r eat ment . "      

¶30 Dr .  Dave t est i f i ed t hat  he di scussed wi t h Mel ani e t he 

advant ages,  di sadvant ages,  and al t er nat i ves t o psychot r opi c 

medi cat i on.   The doct or  al so t est i f i ed t hat  Mel ani e was abl e t o 

expr ess an under st andi ng of  t he advant ages and di sadvant ages of  

medi cat i on:  Mel ani e knew whi ch medi cat i ons she had been 

pr escr i bed,  when she t ook t hose medi cat i ons,  and t he ef f ect s of  

t hose medi cat i ons on her .   However ,  Dr .  Dave r epeat ed t he 

                                                 
13 Si eber s t est i f i ed t hat  she had t r i ed sever al  t i mes t o 

r each Mel ani e by t el ephone but ,  f or  a t i me,  Mel ani e' s phone was 
di sconnect ed.   She t est i f i ed t hat  she had not  been pr ompt l y 
not i f i ed of  Mel ani e' s new t el ephone number .   Mel ani e t ol d t he 
cour t  t hat  she had l ef t  her  new t el ephone number  i n a voi ce 
mai l .  
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concl usi on i n hi s wr i t t en r epor t ——t hat  Mel ani e was not  capabl e 

of  " appl y i ng t he benef i t s of  t he medi cat i on t o her  advant age. "   

Dr .  Dave' s t est i mony i ncl uded t he f ol l owi ng exchanges:  

Q.  Doct or ,  have you had an oppor t uni t y t o di scuss 
t he advant ages and di sadvant ages and al t er nat i ves t o 
t r eat ment  wi t h [ Mel ani e] ? 

A.  Yes,  I  di d.  

Q.  And based upon t hat  conver sat i on,  do you have an 
opi ni on t o a r easonabl e degr ee of  medi cal  cer t ai nt y as 
t o whet her  [ Mel ani e]  i s  subst ant i al l y  i ncapabl e of  
appl y i ng an under st andi ng of  t he advant ages,  
di sadvant ages,  and al t er nat i ves t o her  condi t i on such 
t hat  she woul d be abl e t o accept  or  r ef use 
psychot r opi c medi cat i ons on an [ i nf or med]  basi s? 

A.  I  do not  t hi nk t hat  she' s capabl e of  appl y i ng t he 
benef i t s of  t he medi cat i on t o her  advant age.  

.  .  .  .   

Q.  Okay.   And t he psychot i c di sor der  not  ot her wi se 
speci f i ed,  Doct or ,  woul d t hat  i ncl ude or  mani f est  
subst ant i al  di sr upt i on i n t hought  and per cept i on? 

A.  Yes.  

 .  .  .  .   

Q.  And,  Doct or ,  one l ast  quest i on.   To a degr ee of  
medi cal  cer t ai nt y,  do you have an opi ni on as t o 
whet her  [ Mel ani e, ]  i f  t r eat ment  wer e wi t hdr awn[ , ]  
woul d be a pr oper  subj ect  f or  commi t ment ? 

A.  Yes.  

Q.  And why——why i s t hat ? 

A.  Because i n my opi ni on,  she i s not  r el i abl e f or  
cont i nui ng t he t r eat ment  on a vol unt ar y basi s,  and i f  
she does not  cont i nue r ecommended t r eat ment ,  she woul d 
r el apse,  and she woul d end up i nst i t ut i onal i zed,  and 
she woul d agai n be i ni t i at ed a Chapt er  51 commi t ment .  



No.    2012AP99 

 

15 
 

 .  .  .  .   

[ Cr oss- exami nat i on by Mr .  Lut gen,  Mel ani e' s at t or ney]  

Q.  And di d you di scuss t he benef i t s and r i sks of  t he 
psychot r opi c medi ci nes? 

A.  Yes,  I  di d.  

Q.  And Mel ani e was abl e t o expr ess t hose benef i t s 
and r i sks t o you i n t hat  conver sat i on? 

A.  She was abl e t o expr ess but  was not  capabl e of  
appl y i ng i t  t o her  advant age.  

¶31 Mel ani e was pr esent  at  t he hear i ng but  di d not  

t est i f y,  as was her  r i ght .   Wi s.  St at .  § 51. 20( 5) .   Her  at t or ney  

di d not  pr esent  ot her  evi dence.   Mel ani e di d gi ve a br i ef  

unswor n st at ement  t o t he cour t .   Consequent l y,  Ci r cui t  Judge 

Mi chael  Gage,  who had conduct ed t he commi t ment  hear i ng i n 

Febr uar y,  had t he t est i mony of  Dr .  Dave,  hi s f i ve- page wr i t t en 

r epor t ,  and t he t est i mony of  Si eber s as t he evi dence upon whi ch 

t o base hi s r ul i ng.   Judge Gage may have consi der ed t he Jul y 15 

l et t er  s i gned by Si eber s and Dr .  Ambas t o t he Regi st er  i n 

Pr obat e r ecommendi ng t hat  t he cour t  ext end t he i nvol unt ar y 

medi cat i on or der .    

¶32 The ci r cui t  cour t  det er mi ned t hat  Mel ani e had a ment al  

i l l ness and was a pr oper  subj ect  f or  t r eat ment  under  Chapt er  51,  

ext endi ng bot h t he commi t ment  or der  and t he i nvol unt ar y 

medi cat i on or der .    

¶33 Wi t h r egar d t o t he i nvol unt ar y medi cat i on or der ,  t he 

c i r cui t  cour t  f ound Mel ani e t o be abl e t o " r ef l ect  on her  

t r eat ment  and cour se of  t r eat ment  i n an i nt el l i gent  way. "   Yet ,  

t he cour t  comment ed t hat  t hi s  i nt el l i gent  r ef l ect i on di d not  
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pr ovi de a basi s t o di scount  t he t est i mony of  Dr .  Dave and 

Si eber s.   The cour t  al so not ed t hat  " t he ver y nat ur e of "  

Mel ani e' s " under l y i ng di agnost i c mal ady"  of  par anoi a and 

del usi onal  t hi nki ng " gi ves pr oper  concer n f or  and t o t he 

r el i abi l i t y  of  her  own sel f - assessment  .  .  .  . "   The ci r cui t  

cour t  ul t i mat el y concl uded t hat  Mel ani e " i s a per son t hat  by t he 

c l ear  gr eat er  wei ght  of  t he evi dence i s not  one who can r el i abl y  

appl y an under st andi ng of  t he advant ages and 

di sadvant ages .  .  .  of  not  t aki ng psychot r opi c medi cat i ons t o 

her  pr esent  c i r cumst ance. "   The cour t ' s  ext ensi on or der  st at es a 

f i ndi ng embodyi ng t he st at ut or y st andar d under  Wi s.  St at .  

§ 51. 61( 1) ( g) 4. b. 14 

¶34 Mel ani e appeal ed onl y t he ext ensi on of  t he i nvol unt ar y 

medi cat i on or der .   Mel ani e L. ,  s l i p op. ,  ¶1.   She ar gued t hat  

t he st at ut or y st andar d——whi ch r equi r ed t he Count y t o pr ove by 

c l ear  and convi nci ng evi dence t hat  she was " subst ant i al l y 

i ncapabl e of  appl y i ng an under st andi ng of  t he advant ages,  

di sadvant ages and al t er nat i ves"  of  medi cat i on t o her  condi t i on——

was not  subst ant i at ed by t he evi dence and not  met  by Dr .  Dave' s 

                                                 
14 Whi l e or der i ng t he admi ni st r at i on of  i nvol unt ar y 

medi cat i on,  t he c i r cui t  cour t  st i l l  hoped t hat  Mel ani e woul d be 
consul t ed i n t r eat ment  deci s i ons:    

I t  seems t o me cl ear  t hat  a t r eat ment  pr ovi der  ought  
t o l i s t en ver y car ef ul l y t o,  be mi ndf ul  of ,  and wei gh 
i n a s i gni f i cant  way [ Mel ani e] ' s concer ns and 
expr essed concer ns because she' s capabl e of  i nsi ght ,  
and she cer t ai nl y i s an i nt el l i gent  per son and has t he 
capaci t y of  t hi nki ng cl ear l y t o act  wi t h i nsi ght f ul  
i nt el l i gence.  
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opi ni on t hat  she was unabl e t o appl y an under st andi ng " t o her  

advant age. "    I d. ,  ¶10.   Mel ani e al so ar gued on appeal  t hat  t he 

c i r cui t  cour t  based i t s f i ndi ng of  i ncompet ence t o r ef use 

medi cat i on on t he f act  t hat  she was ment al l y i l l ,  cont r ar y t o 

t hi s cour t ' s  hol di ng i n Vi r gi l  D.  v.  Rock Count y,  189 Wi s.  2d 1,  

524 N. W. 2d 894 ( 1994) .   I d. ,  ¶13.    

¶35 The cour t  of  appeal s af f i r med t he i nvol unt ar y 

medi cat i on ext ensi on,  hol di ng t hat  despi t e t he exi st ence of  

evi dence t o t he cont r ar y,  t he t est i mony and evi dence 

suf f i c i ent l y suppor t ed t he ci r cui t  cour t ' s  f i ndi ngs,  and t he 

cour t  of  appeal s was r equi r ed t o gi ve def er ence t o t he c i r cui t  

cour t ' s  r easonabl e i nf er ences and f act ual  f i ndi ngs.   I d. ,  ¶11.   

The cour t  of  appeal s al so concl uded t hat  a doct or  di d not  have 

t o " i t er at e t he speci f i c  wor ds of  t he st at ut e i n or der  f or  t he 

evi dence t o be suf f i c i ent . "   I d.   Fi nal l y,  t he cour t  of  appeal s 

r ej ect ed Mel ani e' s ar gument  t hat  t he c i r cui t  cour t  based i t s 

deci s i on on t he f act  t hat  Mel ani e had a ment al  i l l ness.   I d. ,  

¶13.    

¶36 Mel ani e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on November  14,  2012.  

I I .  STANDARD OF REVI EW 

 ¶37 Mel ani e cont ends t he Count y f ai l ed t o meet  i t s bur den 

of  pr ovi ng t hat  she was i ncompet ent  t o r ef use medi cat i on under  

Wi s.  St at .  § 51. 61( 1) ( g) 4. b.   The Count y bear s t he bur den of  

pr ovi ng Mel ani e i ncompet ent  t o r ef use medi cat i on by c l ear  and 

convi nci ng evi dence.   Wi s.  St at .  § 51. 20( 13) ( e) ;  Vi r gi l  D. ,  189 

Wi s.  2d at  12 n. 7.  
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 ¶38 We wi l l  not  di st ur b a c i r cui t  cour t ' s  f act ual  f i ndi ngs 

unl ess t hey ar e c l ear l y er r oneous.   K. N. K.  v .  Buhl er ,  139 

Wi s.  2d 190,  198,  407 N. W. 2d 281 ( Ct .  App.  1987) .   We accept  

r easonabl e i nf er ences f r om t he f act s avai l abl e t o t he c i r cui t  

cour t .   K. S.  v.  Wi nnebago Cnt y. ,  147 Wi s.  2d 575,  578,  433 

N. W. 2d 291 ( Ct .  App.  1988) .    

 ¶39 I n eval uat i ng whet her  t he Count y met  i t s bur den of  

pr oof ,  a cour t  must  appl y f act s t o t he st at ut or y st andar d i n 

Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  and i nt er pr et  t he st at ut e.   

Appl y i ng f act s t o t he st andar d and i nt er pr et i ng t he st at ut e ar e 

quest i ons of  l aw t hat  t hi s cour t  r evi ews i ndependent l y.   Est at e 

of  Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  67,  ¶10,  318 Wi s.  2d 553,  

769 N. W. 2d 481 ( c i t at i on omi t t ed) .    

I I I .  DI SCUSSI ON 

 ¶40 Thi s case r equi r es t he cour t  t o i nt er pr et  a st at ut or y 

pr ovi s i on——Wi s.  St at .  § 51. 61( 1) ( g) 4. b. ——t hat  has her et of or e 

evaded r evi ew i n t hi s cour t .   I nt er pr et at i on of  a st at ut e 

" begi ns wi t h t he l anguage of  t he st at ut e.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y.   St at ut or y 

l anguage i s gi ven i t s common,  or di nar y,  and accept ed meani ng. "   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( i nt er nal  quot at i on mar ks 

and ci t at i ons omi t t ed) .   Ascer t ai ni ng t he pl ai n meani ng of  a 

st at ut e of t en r equi r es consi der i ng a st at ut e' s scope,  cont ext ,  

and pur pose——based upon t he t ext  and st r uct ur e of  t he st at ut e——

t o avoi d unr easonabl e or  absur d r esul t s.   I d. ,  ¶¶46,  48.   
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Legi s l at i ve hi st or y may be r el evant  t o conf i r m a st at ut e' s pl ai n 

meani ng.   I d. ,  ¶51.    

 ¶41 Bef or e i nt er pr et i ng Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  and 

appl y i ng t he f act s of  t hi s case t o t he st at ut e,  we r evi ew t he 

devel opment  of  t he l aw on i nvol unt ar y medi cat i on or der s,  bot h i n 

t he Uni t ed St at es Supr eme Cour t  and i n Wi sconsi n.   Next ,  we 

exami ne t he evol ut i on of  t he i nvol unt ar y medi cat i on st at ut e and 

i nt er pr et  t he pr ovi s i on at  i ssue i n t hi s case,  phr ase by phr ase.   

Fi nal l y,  we appl y t he f act s of  Mel ani e' s case t o t he st at ut e and 

concl ude t hat  t he Count y f ai l ed t o pr ove by c l ear  and convi nci ng 

evi dence t hat  Mel ani e was i ncompet ent  t o r ef use medi cat i on.  

A.  Devel opment  of  Wi sconsi n' s Compet ency St andar d f or  Ref usi ng 

I nvol unt ar y Medi cat i on  

¶42 An i ndi v i dual ' s r i ght  t o r ef use unwant ed medi cal  

t r eat ment  " emanat es f r om t he common l aw r i ght  of  sel f -

det er mi nat i on and i nf or med consent ,  t he per sonal  l i ber t i es 

pr ot ect ed by t he Four t eent h Amendment ,  and f r om t he guar ant ee of  

l i ber t y i n Ar t i c l e I ,  [ S] ect i on 1 of  t he Wi sconsi n 

Const i t ut i on. "   Lenz v.  L. E.  Phi l l i ps Car eer  Dev.  Ct r . ,  167 

Wi s.  2d 53,  67,  482 N. W. 2d 60 ( 1992) ;  see al so Cr uzan v.  Di r . ,  

Mo.  Dep' t  of  Heal t h, 497 U. S.  261,  278 ( 1990)  ( compet ent  

i ndi v i dual s have a pr ot ect ed Four t eent h Amendment  l i ber t y 

i nt er est  i n r ef usi ng unwant ed medi cal  t r eat ment ) . 15   

                                                 
15 We do not  r ead t hese cases as deci di ng t hat  a mi nor  has a 

const i t ut i onal l y pr ot ect ed l i ber t y i nt er est  i n r ef usi ng unwant ed 
medi cal  t r eat ment ,  i r r espect i ve of  t he consequences.   Cf .  Par ham 
v.  J. R. ,  442 U. S.  584,  600 ( 1979) ) .  
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¶43 Compet ent  i ndi v i dual s al so r et ai n a " ' s i gni f i cant '  

l i ber t y i nt er est  i n avoi di ng f or ced medi cat i on of  psychot r opi c 

dr ugs. " 16  St at e v.  Wood,  2010 WI  17,  ¶25,  323 Wi s.  2d 321,  780 

N. W. 2d 63 ( c i t i ng Washi ngt on v.  Har per ,  494 U. S.  210,  221 

( 1990) ) .   " The f or ci bl e i nj ect i on of  medi cat i on i nt o a 

nonconsent i ng per son' s body r epr esent s a subst ant i al  

i nt er f er ence wi t h t hat  per son' s l i ber t y. " 17  Har per ,  494 U. S.  at  

229.   However ,  whi l e a pat i ent  has " an i nt er est  i n r emai ni ng 

f r ee f r om bodi l y i nt r usi on, "  t he st at e has an i nt er est  i n 

admi ni st er i ng t r eat ment  t o a pat i ent  pur suant  t o a commi t ment  

or der .   Mar y C.  McCar r on,  Comment ,  The Ri ght  t o Ref use 

Ant i psychot i c Dr ugs:  Saf eguar di ng t he Ment al l y I ncompet ent  

Pat i ent ' s Ri ght  t o Pr ocedur al  Due Pr ocess,  73 Mar q.  L.  Rev.  477,  

484 ( 1990)  ( f oot not e omi t t ed) .   Cur r ent  ment al  heal t h st at ut es 

                                                 
16 Psychot r opi c i s def i ned as " [ a] f f ect i ng t he psyche;  

denot i ng,  speci f i cal l y,  dr ugs used i n t he t r eat ment  of  ment al  
i l l nesses. "   St edman' s Medi cal  Di ct i onar y 1167 ( 24t h ed.  1982) .    

17 Per sons opposed t o t he i nvol unt ar y admi ni st r at i on of  
psychot r opi c medi cat i on ar gue t hat  t hese dr ugs have " ser i ous,  
even f at al ,  s i de ef f ect s. "   Washi ngt on v.  Har per ,  494 U. S.  210,  
229 ( 1990) ;  see al so St at e ex r el .  Jones v.  Ger har dst ei n,  141 
Wi s.  2d 710,  727,  416 N. W. 2d 883 ( 1987)  ( l i s t i ng some of  t he 
most  common si de ef f ect s) .   Per sons who r esi st  f or ced medi cat i on 
and ot her  cr i t i cs al so cont end t hat  t hey have a r i ght  t o be f r ee 
f r om gover nment  i nt r usi on di r ect l y upon t he mi nd.   See gener al l y 
St ephan Beyer ,  Comment ,  Madness and Medi ci ne:  The For ci bl e 
Admi ni st r at i on of  Psychot r opi c Dr ugs,  1980 Wi s.  L.  Rev.  497.   
For  a mor e r ecent  descr i pt i on of  psychot r opi c medi cat i ons and 
t hei r  pot ent i al  s i de ef f ect s,  see Nat i onal  I nst i t ut e of  Ment al  
Heal t h,  Ment al  Heal t h Medi cat i ons,  U. S.  Dep' t  of  Heal t h & Human 
Ser vs.  ( 2012) ,  
ht t p: / / www. ni mh. ni h. gov/ heal t h/ publ i cat i ons/ ment al - heal t h-
medi cat i ons- / ment al heal t hmedi cat i ons_l n. pdf .    
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r ef l ect  a bal ance bet ween t r eat i ng ment al  i l l ness and pr ot ect i ng 

t he i ndi v i dual  and soci et y f r om danger  on t he one hand,  and 

per sonal  l i ber t y of  t he i ndi v i dual  on t he ot her . 18   

¶44 Wi sconsi n' s moder n ment al  heal t h st at ut es or i gi nat ed 

i n Chapt er  430,  Laws of  1975,  al so known as t he 1976 Ment al  

Heal t h Act . 19  The compet ency st andar d f or  r ef usi ng medi cat i on 

was f i r st  ar t i cul at ed i n 1978.   § 98,  ch.  428,  Laws of  1977;  see 

al so Vi r gi l  D. ,  189 Wi s.  2d at  11 n. 6.   The st andar d i ni t i al l y  

r ead:  

 ( g)  Pr i or  t o t he f i nal  commi t ment  hear i ng and 
cour t  commi t ment  or der s,  [ t he pat i ent  shal l ]  have t he 
r i ght  t o r ef use al l  medi cat i on .  .  .  except  as or der ed 
by t he cour t  under  t hi s par agr aph,  or  i n a s i t uat i on 
wher e such medi cat i on or  t r eat ment  i s necessar y t o 
pr event  ser i ous physi cal  har m t o t he pat i ent  or  t o 
ot her s.  .  .  .   An i ndi v i dual  i s  not  compet ent  t o 
r ef use medi cat i on i f  because of  ment al  i l l ness,  
devel opment al  di sabi l i t y ,  al cohol i sm or  dr ug 
dependence,  t he i ndi v i dual  i s  i ncapabl e of  expr essi ng 
an under st andi ng of  t he advant ages and di sadvant ages 
of  accept i ng t r eat ment ,  and t he al t er nat i ves t o 
accept i ng t he par t i cul ar  t r eat ment  of f er ed,  af t er  t he 
advant ages,  di sadvant ages and al t er nat i ves have been 
expl ai ned t o t he i ndi v i dual .  

Wi s.  St at .  § 51. 61( 1) ( g)  ( 1977–78) .   I ni t i al l y ,  onl y per sons 

det ai ned pendi ng a f i nal  commi t ment  hear i ng coul d exer ci se 

                                                 
18 Pet er  D.  Keane,  Case Comment ,  The Use of  t he Cl ear  and 

Convi nci ng Evi dence St andar d i n Ci v i l  Commi t ment  Pr oceedi ngs 
Pur suant  t o t he Adam Wal sh Act  Does Not  Vi ol at e Due Pr ocess——
Uni t ed St at es v.  Comst ock,  627 F. 3d 513 ( 4t h Ci r .  2010) ,  7 J.  
Heal t h & Bi omedi cal  L.  667,  670 ( 2012) .  

19 St even K.  Er i ckson,  Mi chael  J.  Vi t acco,  & Gr egor y J.  Van 
Rybr oek,  Beyond Over t  Vi ol ence:  Wi sconsi n' s Pr ogr essi ve Ci v i l  
Commi t ment  St at ut e as a Mar ker  of  a New Er a i n Ment al  Heal t h 
Law,  89 Mar q.  L.  Rev.  359,  367 ( 2005) .    
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i nf or med consent  t o r ef use medi cat i on.   See i d.   Thus,  pr i or  t o 

1987,  i nvol unt ar i l y  commi t t ed per sons i n Wi sconsi n——even i f  

compet ent ——di d not  have t he st at ut or y r i ght  t o r ef use 

medi cat i on.   See i d. ;  see al so Vi r gi l  D. ,  189 Wi s.  2d at  11 n. 6.    

¶45 I n St at e ex r el .  Jones v.  Ger har dst ei n,  t hi s cour t  

hel d t hat  t he compet ency st andar d t o r ef use medi cat i on i n Wi s.  

St at .  § 51. 61( 1) ( g)  ( 1985–86)  v i ol at ed equal  pr ot ect i on as 

guar ant eed by t he Uni t ed St at es and Wi sconsi n Const i t ut i ons.   

Jones,  141 Wi s.  2d 710,  734,  416 N. W. 2d 883 ( 1987) .   The Jones 

cour t  concl uded t hat  no r at i onal  basi s exi st ed f or  t he st at ut or y 

di st i nct i on bet ween t hose awai t i ng commi t ment  and t hose subj ect  

t o a f i nal  commi t ment  or der .   I d.  at  737.   The cour t  al so 

concl uded t hat  " t he pat i ent  t hr ough i nf or med consent  makes t he 

choi ces of  bodi l y t r eat ment , "  i d.  at  739,  and t hat  a pr esumpt i on 

of  compet ence t o choose must  appl y t o al l  i ndi v i dual s r egar dl ess 

of  commi t ment  st at us.   I d.  at  737,  739.   The cour t  f ur t her  

emphasi zed t hat  i nvol unt ar y commi t ment  cannot  be equat ed t o a 

f i ndi ng of  i ncompet ence because " t he concept s of  ment al  i l l ness 

and compet ency ar e not  synonymous.   An i ndi v i dual  may be 

psychot i c,  yet  never t hel ess capabl e of  eval uat i ng t he advant ages 

and di sadvant ages of  t aki ng psychot r opi c dr ugs and maki ng an 

i nf or med deci s i on. " 20  I d.  at  728.   

                                                 
20 For  an anal ys i s of  t he St at e ex r el .  Jones v.  

Ger har dst ei n deci s i on and i t s i mpact  on i nst i t ut i onal  pr act i ce,  
see Del i l a M. J.  Ledwi t h,  Not e,  Jones v.  Ger har dst ei n:  The 
I nvol unt ar i l y  Commi t t ed Ment al  Pat i ent ' s Ri ght  t o Ref use 
Tr eat ment  wi t h Psychot r opi c Dr ugs,  1990 Wi s.  L.  Rev.  1367.    
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¶46 As a r esul t  of  Jones,  t he l egi s l at ur e amended Wi s.  

St at .  § 51. 61( 1) ( g)  and cr eat ed subd.  4.   1987 Wi s.  Act  366,  

§ 18.   The new compet ency st andar d was st at ed as f ol l ows:  

( g)  [ Pat i ent s shal l  h] ave t he f ol l owi ng r i ght s,  
under  t he f ol l owi ng pr ocedur es,  t o r ef use medi cat i on 
and t r eat ment :  

1.  Have t he r i ght  t o r ef use al l  medi cat i on 
and t r eat ment  except  as or der ed by t he cour t  
under  subd.  2,  or  i n a s i t uat i on i n whi ch t he 
medi cat i on or  t r eat ment  i s necessar y t o pr event  
ser i ous physi cal  har m t o t he pat i ent  or  t o 
ot her s.   

   .  .  .  .  

4.  For  pur poses of  a det er mi nat i on [ pr i or  
t o or  f ol l owi ng a f i nal  commi t ment  or der , ]  an 
i ndi v i dual  i s  not  compet ent  t o r ef use medi cat i on 
i f ,  because of  ment al  i l l ness,  devel opment al  
di sabi l i t y ,  al cohol i sm or  dr ug dependence,  t he 
i ndi v i dual  i s  i ncapabl e of  expr essi ng an 
under st andi ng of  t he advant ages and di sadvant ages 
of  accept i ng t r eat ment ,  and t he al t er nat i ves t o 
accept i ng t he par t i cul ar  t r eat ment  of f er ed,  af t er  
t he advant ages,  di sadvant ages and al t er nat i ves 
have been expl ai ned t o t he i ndi v i dual .  

Wi s.  St at .  § 51. 61( 1) ( g) 1.  & 4.  ( 1987–88) .   Thi s st andar d of  

compet ency t o r ef use medi cat i on appl i ed t o per sons det ai ned 

pendi ng a f i nal  commi t ment  hear i ng and per sons subj ect  t o a 

f i nal  commi t ment  or der .   At  t hat  t i me t he sol e s t andar d t o pr ove 

i ncompet ency was whet her  t he i ndi v i dual  was " i ncapabl e of  

expr essi ng an under st andi ng of  t he advant ages and di sadvant ages"  

of ,  and al t er nat i ves t o,  accept i ng t he par t i cul ar  medi cat i on or  

t r eat ment .   I d.  ( emphasi s added) .     

¶47 Seven year s l at er  i n Vi r gi l  D. ,  t hi s cour t  conf i r med 

t hat  t he st andar d i n t hen- Wi s.  St at .  § 51. 61( 1) ( g) 4.  pr ovi ded 
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onl y one met hod by whi ch an i ndi v i dual  coul d be pr oven 

i ncompet ent  t o r ef use medi cat i on.   Vi r gi l  D. ,  189 Wi s.  2d at  5.   

I n t hat  case,  Rock Count y sought  an or der  t o aut hor i ze t he 

i nvol unt ar y admi ni st r at i on of  medi cat i on f or  Vi r gi l  D.   I d.  at  

7.   The exami ni ng psychi at r i st  r epor t ed t hat  whi l e Vi r gi l  D.  was 

abl e t o expr ess an under st andi ng of  t he advant ages and 

di sadvant ages of  t r eat ment ,  he was i ncompet ent  t o r ef use 

medi cat i on because he l acked i nsi ght  i nt o hi s ment al  i l l ness and 

t hus coul d not  exer ci se i nf or med consent .   I d.   The ci r cui t  

cour t  gr ant ed Rock Count y ' s pet i t i on f or  i nvol unt ar y medi cat i on 

and t he cour t  of  appeal s af f i r med.   I d.  at  8.    

¶48 Rever si ng t he deci s i on on r evi ew,  t hi s cour t  hel d t hat  

t he i nt er pr et at i on adopt ed by t he l ower  cour t s  di sr egar ded t he 

pl ai n l anguage of  t he st at ut e.   The Vi r gi l  D.  cour t  concl uded 

t hat  § 51. 61( 1) ( g) 4.  pr ovi ded onl y one st andar d by whi ch t o 

pr ove an i ndi v i dual  i ncompet ent  t o r ef use medi cat i on.   I d.  at  

11.   The cour t  concl uded t hat  t he c i r cui t  cour t  and t he cour t  of  

appeal s " er r ed when t hey i gnor ed t he st at ut or y st andar d and 

pl aced gr eat er  emphasi s on t he psychi at r i st s '  t est i mony t hat  

Vi r gi l  was not  compet ent  t o r ef use medi cat i on because he di d not  

have an appr eci at i on of  hi s own ment al  i l l ness. "   I d.  at  13 

( f oot not e omi t t ed) .   Thi s cour t  sai d t hat  by r eadi ng t he 

pr ovi s i on as i l l ust r at i ve r at her  t han excl usi ve,  t he t wo cour t s 

al t er ed t he t est  f or  compet ency and changed t he meani ng of  t he 

st at ut e.   I d.  at  9.  

¶49 The Vi r gi l  D.  cour t  al so af f i r med t he concl usi on i n 

Jones t hat  " [ w] hen a c i r cui t  cour t  i s  asked t o det er mi ne a 
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pat i ent ' s compet ency t o r ef use medi cat i on or  t r eat ment  pur suant  

t o § 51. 61( 1) ( g) 4[ . ] ,  St at s. ,  i t  must  pr esume t hat  t he pat i ent  

i s  compet ent  t o make t hat  deci s i on. "   I d.  at  14 ( c i t at i on 

omi t t ed) .    

¶50 Fur t her mor e,  t he Vi r gi l  D.  cour t  concl uded t hat ——i n 

det er mi ni ng whet her  t he evi dence shows a per son under st ands t he 

advant ages,  di sadvant ages,  and al t er nat i ves t o a par t i cul ar  

medi cat i on——a ci r cui t  cour t  shoul d " t ake i nt o account "  t he 

f ol l owi ng f i ve f act or s:  

( a)  Whet her  t he pat i ent  i s  abl e t o i dent i f y t he 
t ype of  r ecommended medi cat i on or  t r eat ment ;  

( b)  whet her  t he pat i ent  has pr evi ousl y r ecei ved 
t he t ype of  medi cat i on or  t r eat ment  at  i ssue;  

( c)  i f  t he pat i ent  has r ecei ved si mi l ar  
t r eat ment  i n t he past ,  whet her  he or  she can descr i be 
what  happened as a r esul t  and how t he ef f ect s wer e 
benef i c i al  or  har mf ul ;  

( d)  i f  t he pat i ent  has not  been si mi l ar l y 
t r eat ed i n t he past ,  whet her  he or  she can i dent i f y 
t he r i sks and benef i t s associ at ed wi t h t he r ecommended 
medi cat i on or  t r eat ment ;  and 

( e)  whet her  t he pat i ent  hol ds any pat ent l y f al se 
bel i ef s about  t he r ecommended medi cat i on or  t r eat ment  
whi ch woul d pr event  an under st andi ng of  l egi t i mat e 
r i sks and benef i t s.  

I d.  at  14–15.    

¶51 Fi nal l y,  t he Vi r gi l  D.  cour t  r emi nded ci r cui t  cour t s 

t hat  t hey  

must  mai nt ai n t he di st i nct i on t hat  t hi s cour t  
r ecogni zed i n Jones bet ween a pat i ent ' s ment al  i l l ness 
and hi s or  her  abi l i t y  t o exer c i se i nf or med consent .   
The f ocus of  a hear i ng on t he pat i ent ' s r i ght  t o 
exer ci se i nf or med consent  shoul d not  be upon whet her  
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t he cour t ,  t he psychi at r i st  or  t he Count y bel i eves t he 
pat i ent ' s deci s i on i s t he wr ong choi ce.   Rat her ,  t he 
f ocus must  be upon whet her  t he pat i ent  under st ands t he 
i mpl i cat i ons of  t he r ecommended medi cat i on or  
t r eat ment  and i s maki ng an i nf or med choi ce.  

I d.  at  15 ( c i t at i on omi t t ed) .    

¶52 Af t er  t he Vi r gi l  D.  deci s i on,  t he l egi s l at ur e 

r esponded t o t he r ul i ng by modi f y i ng t he st at ut e.   1995 Wi s.  Act  

268,  § 2 cr eat ed a second,  al t er nat i ve st andar d i n Wi s.  St at .  

§ 51. 61( 1) ( g) 4.  f or  compet ency t o r ef use medi cat i on.   Thi s 

al t er nat i ve st andar d r ead:  " The i ndi v i dual  i s  subst ant i al l y  

i ncapabl e of  appl y i ng an under st andi ng of  t he advant ages,  

di sadvant ages and al t er nat i ves t o hi s or  her  ment al  i l l ness,  

devel opment al  di sabi l i t y ,  al cohol i sm or  dr ug dependence i n or der  

t o make an i nf or med choi ce as t o whet her  t o accept  or  r ef use 

medi cat i on or  t r eat ment . "   1995 Wi s.  Act  268,  § 2 ( emphasi s 

added) .   Bot h st andar ds ar e now par t  of  Wi sconsi n l aw.  

B.  The Cur r ent  Compet ency St andar d f or  Ref usi ng 

I nvol unt ar y Medi cat i on 

¶53 I n sum,  under  Wi s.  St at .  § 51. 61,  a per son has t he 

r i ght  t o r ef use medi cat i on unl ess a cour t  det er mi nes t hat  t he 

per son i s i ncompet ent  t o make such a deci s i on.   The compet ency 

st andar d i n Wi s.  St at .  § 51. 61( 1) ( g) 4.  r eads:  

4.  For  pur poses of  a det er mi nat i on under  subd.  
2.  or  3. ,  an i ndi v i dual  i s  not  compet ent  t o r ef use 
medi cat i on or  t r eat ment  i f ,  because of  ment al  i l l ness,  
devel opment al  di sabi l i t y ,  al cohol i sm or  dr ug 
dependence,  and af t er  t he advant ages and di sadvant ages 
of  and al t er nat i ves t o accept i ng t he par t i cul ar  
medi cat i on or  t r eat ment  have been expl ai ned t o t he 
i ndi v i dual ,  one of  t he f ol l owi ng i s t r ue:   
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a.  The i ndi v i dual  i s  i ncapabl e of  
expr essi ng an under st andi ng of  t he advant ages and 
di sadvant ages of  accept i ng medi cat i on or  
t r eat ment  and t he al t er nat i ves.   

b.  The i ndi v i dual  i s  subst ant i al l y  
i ncapabl e of  appl y i ng an under st andi ng of  t he 
advant ages,  di sadvant ages and al t er nat i ves t o hi s 
or  her  ment al  i l l ness,  devel opment al  di sabi l i t y ,  
al cohol i sm or  dr ug dependence i n or der  t o make an 
i nf or med choi ce as t o whet her  t o accept  or  r ef use 
medi cat i on or  t r eat ment .   

Wi s.  St at .  § 51. 61( 1) ( g) 4.    

 ¶54 Ther e ar e t hus t wo ways under  Wi s.  St at .  

§ 51. 61( 1) ( g) 4.  t hat  a per son who i s ment al l y i l l  and who has 

r ecei ved t he r equi s i t e expl anat i on of  t he advant ages and 

di sadvant ages of  and al t er nat i ves t o medi cat i on may be f ound 

i ncompet ent  t o r ef use such medi cat i on.   Under  subd.  4. ,  subd.  

par a.  a. ,  t he count y pet i t i oner  may pr ove by c l ear  and 

convi nci ng evi dence t hat  t he i ndi v i dual  i s i ncapabl e of  

expr essi ng an under st andi ng of  t he advant ages and di sadvant ages 

of  accept i ng t he pr escr i bed medi cat i on,  and t he al t er nat i ves.   

Thi s i s a di f f i cul t  st andar d f or  a count y t o meet  i f  t he 

i ndi v i dual  i s  abl e t o expr ess a r easonabl e under st andi ng of  t he 

medi cat i on.   Vi r gi l  D. ,  189 Wi s.  2d at  14.   That  i s why t he 

l egi s l at ur e cr af t ed a somewhat  r el axed st andar d i n subd.  4. ,  

subd.  par a.  b.  

¶55 Under  t he second st andar d,  t he count y pet i t i oner  may 

pr ove by c l ear  and convi nci ng evi dence t hat  t he i ndi v i dual  i s  

subst ant i al l y  i ncapabl e of  appl y i ng t he under st andi ng he or  she 

has of  t he advant ages and di sadvant ages of  t he medi cat i on ( and 

t he al t er nat i ves)  t o hi s or  her  ment al  i l l ness i n or der  t o make 
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an i nf or med choi ce as t o whet her  t o accept  or  r ef use t he 

medi cat i on.  

¶56 I n t hi s case,  t he Count y ' s exper t ,  Dr .  Dave,  and t he 

ci r cui t  cour t  r ecogni zed t hat  Mel ani e was abl e t o expr ess an 

under st andi ng of  t he advant ages and di sadvant ages of  medi cat i on.   

Ther ef or e,  t he ent i r e f ocus was and i s on t he compet ency 

st andar d i n 4. b.   Thi s cour t  i s  r equi r ed t o exami ne what  t he 

st at ut e means by " subst ant i al l y  i ncapabl e"  of  " appl y i ng an 

under st andi ng"  t o " her  ment al  i l l ness"  " i n or der  t o make an 

i nf or med choi ce"  " as t o whet her  t o accept  or  r ef use medi cat i on. "  

¶57 Nor mal l y a cour t  begi ns wi t h t he pl ai n l anguage of  t he 

st at ut e and gi ves t he wor ds t hei r  common and or di nar y meani ng.   

Kal al ,  271 Wi s.  2d 633,  ¶45.   Her e we wi l l  begi n by put t i ng t he 

st at ut e i n st at ut or y cont ext .  

¶58 Wi sconsi n St at .  ch.  51 i s t he st at ut or y chapt er  

deal i ng wi t h al cohol ,  dr ug abuse,  devel opment al  di sabi l i t i es,  

and ment al  heal t h.   The l egi s l at i ve pol i cy set  out  i n Wi s.  St at .  

§ 51. 001 pai nt s wi t h a br oad br ush,  r eadi ng i n par t  t hat ,  " [ i ] t  

i s  t he pol i cy of  t he st at e t o assur e t he pr ovi s i on of  a f ul l  

r ange of  t r eat ment  and r ehabi l i t at i on ser vi ces i n t he st at e f or  

al l  ment al  di sor der s .  .  .  and f or  ment al  i l l ness .  .  .  . "   The 

sect i on speaks gener al l y of  t he " l east  r est r i ct i ve t r eat ment  

al t er nat i ve. "   Wi s.  St at .  § 51. 001( 1) .   Then i t  adds:  " To 

pr ot ect  per sonal  l i ber t i es,  no per son who can be t r eat ed 

adequat el y out si de of  a hospi t al ,  i nst i t ut i on or  ot her  i npat i ent  

f aci l i t y  may be i nvol unt ar i l y  t r eat ed i n such a f aci l i t y . "   Wi s.  

St at .  § 51. 001( 2) .   Hence,  f r om t he f i r st  sect i on of  t he 
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chapt er ,  we see t he t ensi on bet ween t he r ol e of  t he gover nment  

t o pr ovi de car i ng t r eat ment  ( somet i mes i nvol unt ar i l y  and,  i f  

necessar y,  by f or ce)  and t he per sonal  l i ber t y of  t he i ndi v i dual .  

¶59 Wi sconsi n St at .  § 51. 15 deal s wi t h emer gency 

det ent i on,  and § 51. 20 deal s wi t h i nvol unt ar y commi t ment  f or  

t r eat ment .   Sect i on 51. 61,  by cont r ast ,  i s  ent i t l ed " Pat i ent s 

r i ght s. "   The pr ovi s i on t o be i nt er pr et ed i n t hi s case i s 

cont ai ned i n t he " Pat i ent s r i ght s"  sect i on of  t he chapt er .  

¶60 I n t hi s case,  t her e i s no di sput e t hat  Mel ani e i s 

af f l i c t ed wi t h " ment al  i l l ness"  and no di sagr eement  t hat  she was 

pr oper l y commi t t ed t o t he Count y f or  out pat i ent  car e and 

cust ody.   She was f ound t o be ment al l y i l l ,  danger ous because 

she evi denced behavi or  wi t hi n one or  mor e of  t he st andar ds under  

Wi s.  St at .  § 51. 20( 1)  or  ( 1m)  ( but  not  § 51. 20( 1) ( a) 2. e. ) ,  and  

a pr oper  subj ect  f or  out pat i ent  t r eat ment .   Consequent l y,  t he 

i ssue bef or e us r el at es t o t he cont r ol  t hat  t he Count y has over  

Mel ani e wi t h r espect  t o psychot r opi c medi cat i on dur i ng her  

out pat i ent  commi t ment .  

¶61 The cour t ' s  commi t ment  or der  i n Febr uar y and i t s  or der  

on August  17,  2011,  make cl ear  t hat  Mel ani e was not  commi t t ed 

under  t he so- cal l ed " Fi f t h St andar d"  i n Wi s.  St at .  

§ 51. 20( 1) ( a) 2. e.   Thi s i s s i gni f i cant  because Wi s.  St at .  

§ 51. 61( 1) ( g) 3m.  r eads:  " Fol l owi ng a f i nal  commi t ment  or der  f or  

a subj ect  i ndi v i dual  who i s det er mi ned t o meet  t he commi t ment  

st andar d under  s.  51. 20( 1) ( a) 2. e. ,  t he cour t  shal l  i ssue an 

or der  per mi t t i ng medi cat i on or  t r eat ment  t o be admi ni st er ed t o 

t he i ndi v i dual  r egar dl ess of  hi s or  her  consent . "   ( Emphasi s 
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added. )   I n ot her  wor ds,  subd.  3m. ,  whi ch i mmedi at el y pr ecedes 

subd.  4. ,  i s  not  gover ned by t he compet ency st andar ds i n subd.  

4.  

¶62 Subdi v i s i on 3m.  i s not  gover ned by subd.  4.  because 

t he Fi f t h St andar d——Wi s.  St at .  § 51. 20( 1) ( a) 2. e. 21——cont ai ns many 

                                                 
21 Wi sconsi n St at .  § 51. 20( 1) ( a) 2. e.  r eads:  
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of  t he same pr ovi s i ons f ound i n Wi s.  St at .  § 51. 61( 1) ( g) 4. b. ;  

and t o commi t  a per son under  t he Fi f t h St andar d,  t he gover nment  

must  pr ove t hese pr ovi s i ons by c l ear  and convi nci ng evi dence.    

                                                                                                                                                             
For  an i ndi v i dual ,  ot her  t han an i ndi v i dual  who i s al l eged 

t o be dr ug dependent  or  devel opment al l y di sabl ed,  af t er  t he 
advant ages and di sadvant ages of  and al t er nat i ves t o accept i ng a 
par t i cul ar  medi cat i on or  t r eat ment  have been expl ai ned t o hi m or  
her  and because of  ment al  i l l ness,  evi dences ei t her  i ncapabi l i t y  
of  expr essi ng an under st andi ng of  t he advant ages and 
di sadvant ages of  accept i ng medi cat i on or  t r eat ment  and t he 
al t er nat i ves,  or  subst ant i al  i ncapabi l i t y  of  appl y i ng an 
under st andi ng of  t he advant ages,  di sadvant ages,  and al t er nat i ves 
t o hi s or  her  ment al  i l l ness i n or der  t o make an i nf or med choi ce 
as t o whet her  t o accept  or  r ef use medi cat i on or  t r eat ment ;  and 
evi dences a subst ant i al  pr obabi l i t y ,  as demonst r at ed by bot h t he 
i ndi v i dual ' s t r eat ment  hi st or y and hi s or  her  r ecent  act s or  
omi ssi ons,  t hat  t he i ndi v i dual  needs car e or  t r eat ment  t o 
pr event  f ur t her  di sabi l i t y  or  det er i or at i on and a subst ant i al  
pr obabi l i t y  t hat  he or  she wi l l ,  i f  l ef t  unt r eat ed,  l ack 
ser vi ces necessar y f or  hi s or  her  heal t h or  saf et y and suf f er  
sever e ment al ,  emot i onal ,  or  physi cal  har m t hat  wi l l  r esul t  i n 
t he l oss of  t he i ndi v i dual ' s abi l i t y  t o f unct i on i ndependent l y  
i n t he communi t y or  t he l oss of  cogni t i ve or  vol i t i onal  cont r ol  
over  hi s or  her  t hought s or  act i ons.   The pr obabi l i t y  of  
suf f er i ng sever e ment al ,  emot i onal ,  or  physi cal  har m i s not  
subst ant i al  under  t hi s subd.  2. e.  i f  r easonabl e pr ovi s i on f or  
t he i ndi v i dual ' s car e or  t r eat ment  i s avai l abl e i n t he communi t y 
and t her e i s a r easonabl e pr obabi l i t y  t hat  t he i ndi v i dual  wi l l  
avai l  hi msel f  or  her sel f  of  t hese ser vi ces or  i f  t he i ndi v i dual  
may be pr ovi ded pr ot ect i ve pl acement  or  pr ot ect i ve ser vi ces 
under  ch.  55.   Food,  shel t er ,  or  ot her  car e t hat  i s pr ovi ded t o 
an i ndi v i dual  who i s subst ant i al l y  i ncapabl e of  obt ai ni ng f ood,  
shel t er ,  or  ot her  car e f or  hi msel f  or  her sel f  by any per son 
ot her  t han a t r eat ment  f aci l i t y  does not  const i t ut e r easonabl e 
pr ovi s i on f or  t he i ndi v i dual ' s car e or  t r eat ment  i n t he 
communi t y under  t hi s subd.  2. e.   The i ndi v i dual ' s st at us as a 
mi nor  does not  aut omat i cal l y est abl i sh a subst ant i al  pr obabi l i t y  
of  suf f er i ng sever e ment al ,  emot i onal ,  or  physi cal  har m under  
t hi s subd.  2. e.   
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¶63 The over l appi ng l anguage f r om t he t wo st at ut es may be 

i l l ust r at ed as f ol l ows:  

Wi s.  St at .  § 51. 20( 1) ( a) 2. e.  Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  
1.  and because of  ment al  
i l l ness 

1.  because of  ment al  i l l ness 
 

2.  af t er  t he advant ages and 
di sadvant ages of  and 
al t er nat i ves t o accept i ng a 
par t i cul ar  medi cat i on or  
t r eat ment  have been expl ai ned 
t o hi m or  her  

2.  af t er  t he advant ages and 
di sadvant ages of  and 
al t er nat i ves t o accept i ng t he 
par t i cul ar  medi cat i on or  
t r eat ment  have been expl ai ned 
t o t he i ndi v i dual  

3.  evi dences .  .  .  subst ant i al  
i ncapabi l i t y  

3.  t he i ndi v i dual  i s  
subst ant i al l y  i ncapabl e 

4.  of  appl y i ng an under st andi ng 
of  t he advant ages,  
di sadvant ages,  and al t er nat i ves 
t o hi s or  her  ment al  i l l ness 

4.  of  appl y i ng an under st andi ng 
of  t he advant ages,  
di sadvant ages and al t er nat i ves 
t o hi s or  her  ment al  i l l ness 

5.  i n or der  t o make an i nf or med 
choi ce 

5.  i n or der  t o make an i nf or med 
choi ce 

6.  whet her  t o accept  or  r ef use 
medi cat i on or  t r eat ment  

6.  whet her  t o accept  or  r ef use 
medi cat i on or  t r eat ment  

 ¶64 The obvi ous si mi l ar i t y of  t he l anguage i n t he t wo 

sect i ons and t he f act  t hat  t hey wer e adopt ed by t he l egi s l at ur e 

at  al most  t he same t i me i n 199622 i ndi cat e t hat  t he 

i nt er pr et at i on of  one sect i on i s l i kel y t o af f ect  t he 

i nt er pr et at i on of  t he ot her .   Whi l e t he const i t ut i onal i t y of  

Wi s.  St at .  § 51. 20( 1) ( a) 2. e.  was uphel d i n St at e v.  Denni s H. ,  

2002 WI  104,  255 Wi s.  2d 359,  647 N. W. 2d 851,  t her e has been no 

det ai l ed i nt er pr et at i on of  t he st at ut or y l anguage i n ei t her  

                                                 
22 Separ at e bi l l s  cr eat i ng Wi s.  St at .  §§ 51. 20( 1) ( a) 2. e.  and 

51. 61( 1) ( g) 4. b. ,  r espect i vel y,   pr oceeded al ong si mi l ar  t r acks 
and wer e enact ed i nt o l aw al most  concur r ent l y.   1995 Senat e Bi l l  
270,  whi ch cr eat ed t he Fi f t h St andar d of  danger ousness i n 
§ 51. 20( 1) ( a) 2. e. ,  was enact ed as 1995 Wi s.  Act  292 on Apr i l  25,  
1996.   1995 Senat e Bi l l  119,  whi ch cr eat ed t he 4. b.  st andar d of  
compet ency f or  r ef usi ng medi cat i on,  was enact ed as 1995 Wi s.  Act  
268 on Apr i l  22,  1996.    
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pr ovi s i on.   Ther ef or e,  we wi l l  pr oceed t o di scuss t he l anguage 

i n Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  phr ase by phr ase.    

1.  " because of  ment al  i l l ness"  

 ¶65 Ment al  i l l ness i s a def i ned t er m i n Wi s.  St at .  ch.  51:  

( 13)  ( a)  " Ment al  i l l ness"  means ment al  di sease t o 
such ext ent  t hat  a per son so af f l i c t ed r equi r es car e 
and t r eat ment  f or  hi s or  her  own wel f ar e,  or  t he 
wel f ar e of  ot her s,  or  of  t he communi t y.  

( b)  " Ment al  i l l ness" ,  f or  pur poses of  i nvol unt ar y 
commi t ment ,  means a subst ant i al  di sor der  of  t hought ,  
mood,  per cept i on,  or i ent at i on,  or  memor y whi ch gr ossl y 
i mpai r s j udgment ,  behavi or ,  capaci t y t o r ecogni ze 
r eal i t y,  or  abi l i t y  t o meet  t he or di nar y demands of  
l i f e,  but  does not  i ncl ude al cohol i sm.  

Wi s.  St at .  § 51. 01( 13) .  

¶66 Thus,  t he phr ase " because of  ment al  i l l ness"  means 

because of  a subst ant i al  di sor der  of  t hought ,  mood,  per cept i on,  

or i ent at i on,  or  memor y whi ch gr ossl y i mpai r s j udgment ,  behavi or ,  

capaci t y t o r ecogni ze r eal i t y,  or  meet  t he or di nar y demands of  

l i f e.  

2.  " af t er  t he advant ages and di sadvant ages of  and 

al t er nat i ves t o accept i ng a par t i cul ar  medi cat i on 

or  t r eat ment  have been expl ai ned [ t o t he per son] "  

 ¶67 Thi s l anguage i s l ar gel y sel f - expl anat or y.   A per son 

subj ect  t o a possi bl e ment al  commi t ment  or  a possi bl e 

i nvol unt ar y medi cat i on or der  i s ent i t l ed t o r ecei ve f r om one or  

mor e medi cal  pr of essi onal s a r easonabl e expl anat i on of  pr oposed 

medi cat i on.   The expl anat i on shoul d i ncl ude why a par t i cul ar  

dr ug i s bei ng pr escr i bed,  what  t he advant ages of  t he dr ug ar e 

expect ed t o be,  what  s i de ef f ect s may be ant i c i pat ed or  ar e 
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possi bl e,  and whet her  t her e ar e r easonabl e al t er nat i ves t o t he 

pr escr i bed medi cat i on.   The expl anat i on shoul d be t i mel y,  and,  

i deal l y,  i t  shoul d be per i odi cal l y r epeat ed and r ei nf or ced.   

Medi cal  pr of essi onal s and ot her  pr of essi onal s shoul d document  

t he t i mi ng and f r equency of  t hei r  expl anat i ons so t hat ,  i f  

necessar y,  t hey have document ar y evi dence t o hel p est abl i sh t hi s  

el ement  i n cour t .  

3.  " t he i ndi v i dual  i s  subst ant i al l y  i ncapabl e"  

 ¶68 Wi sconsi n St at .  §§ 51. 20( 1) ( a) 2. e.  and 51. 61( 1) ( g) 4. a.  

use t he wor ds " i ncapabi l i t y"  and " i ncapabl e, "  wi t hout  any 

modi f i er ,  bef or e t he phr ase " expr essi ng an under st andi ng of  t he 

advant ages and di sadvant ages of  accept i ng medi cat i on. "   By 

cont r ast ,  some f or m of  t he wor d " subst ant i al "  modi f i es 

" i ncapabi l i t y"  or  " i ncapabl e"  i n t he l anguage we seek t o 

i nt er pr et  r el at ed t o " appl y i ng an under st andi ng. "  

 ¶69 " I ncapabl e"  means " [ l ] acki ng t he necessar y abi l i t y ,  

capaci t y,  or  power "  t o do somet hi ng or  t he i nabi l i t y  " t o per f or m 

adequat el y. "   The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 911 ( 3d ed.  1992) .   The wor d " i ncompet ent "  i s  one of  

t he wor ds t hat  shows up i n t he def i ni t i on of  " i ncapabl e. "   I d.   

Hence,  i n t he cont ext  of  Wi s.  St at .  § 51. 61( 1) ( g) 4. a. ,  a per son 

i s " i ncapabl e"  i f ,  f or  al l  pr act i cal  pur poses,  t he per son si mpl y 

cannot  expr ess t he advant ages and di sadvant ages of  a medi cat i on 

or  t r eat ment .   Thi s st andar d i s qui t e r i gor ous f or  t he count y i n 

t er ms of  pr oof .  

 ¶70 " Subst ant i al l y  i ncapabl e"  i s a l ess r i gor ous st andar d.   

" Subst ant i al "  means " [ c] onsi der abl e i n .  .  .  degr ee .  .  .  or  
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ext ent . "   I d.  at  1791.   Thus,  t he phr ase " subst ant i al l y  

i ncapabl e"  means,  t o a consi der abl e degr ee,  a per son l acks t he 

abi l i t y  or  capaci t y t o appl y an under st andi ng of  t he advant ages 

and di sadvant ages of  medi cat i on t o hi s or  her  own condi t i on.  

4.  " appl y i ng an under st andi ng of  t he advant ages,  

di sadvant ages and al t er nat i ves [ of  t he medi cat i on 

or  t r eat ment ]  t o hi s or  her  ment al  i l l ness"  

 ¶71 " Appl y"  means t o " make use of  as sui t abl e,  f i t t i ng,  or  

r el evant . "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 105 

( 3d.  ed.  1986) ;  see al so Random House Unabr i dged Di ct i onar y 102 

( 2d.  ed.  1993) .   Usi ng t hi s def i ni t i on,  " appl y i ng an 

under st andi ng"  r equi r es a per son t o make use of  hi s or  her  

under st andi ng f or  hi s or  her  condi t i on.   Put  anot her  way,  

" appl y i ng an under st andi ng"  r equi r es a per son t o make a 

connect i on bet ween an expr essed under st andi ng of  t he benef i t s 

and r i sks of  medi cat i on and t he per son' s own ment al  i l l ness.  

 ¶72 Mel ani e ar gues t hat  t he abi l i t y  t o r ecogni ze one' s own 

ment al  i l l ness i s suf f i c i ent  t o show t hat  one can appl y an 

under st andi ng of  t he advant ages,  di sadvant ages,  and al t er nat i ves 

t o hi s or  her  ment al  i l l ness.   We di sagr ee.   I t  may be t r ue t hat  

i f  a per son cannot  r ecogni ze t hat  he or  she has a ment al  

i l l ness,  l ogi cal l y t he per son cannot  est abl i sh a connect i on 

bet ween hi s or  her  expr essed under st andi ng of  t he benef i t s and 

r i sks of  medi cat i on and t he per son' s own i l l ness.   However ,  a 

per son' s acknowl edgment  t hat  he or  she has a " ment al  heal t h 

i ssue"  may not  acknowl edge t he act ual  pr obl em,  or  may si mpl y  

ar t i cul at e what  doct or s and cour t s want  t o hear .   I t  i s  possi bl e 
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t o conj ur e up ot her  hypot het i cal s t hat  woul d nul l i f y  t empor ar y 

" r ecogni t i on"  of  t he pr obl em.  

 ¶73 Dr .  Rober t  L.  Bei l man,  t est i f y i ng f or  t he Al l i ance of  

t he Ment al l y I l l  of  Wi sconsi n at  t he Assembl y Judi c i ar y 

Commi t t ee' s hear i ng on 1995 Senat e Bi l l  119,  whi ch cr eat ed Wi s.  

St at .  § 51. 61( 1) ( g) 4. b. ,  poi nt edl y cr i t i c i zed t he si ngl e 

st andar d di scussed i n Vi r gi l  D. :  

Under  cur r ent  l aw,  a commi t t ed per son wi t h a 
ser i ous ment al  i l l ness may r at t l e of f  a l i s t  of  
medi cat i ons as r equest ed and act ual l y appear  qui t e 
compet ent  t o someone who i s not  exper i enced i n deal i ng 
wi t h per sons wi t h ser i ous ment al  i l l ness.  

Ask any [ Al l i ance of  t he Ment al l y I l l ]  f ami l y  and 
t hey wi l l  al l  t el l  you how an i l l  f ami l y member  i s 
abl e t o pul l  hi m/ her sel f  t oget her  f or  a good 20- 30 
mi nut es and appear  qui t e ar t i cul at e and compet ent  when 
appear i ng at  a hear i ng or  a meet i ng or  an appoi nt ment .   
The i l l ogi cal ,  del usi onal ,  par anoi d behavi or  i s put  on 
a back bur ner  somewher e i n t hat  ver y compl ex or gan,  
t he br ai n.   By appear i ng ar t i cul at e,  due t o an abi l i t y 
t o memor i ze a l i s t  of  psychot r opi c medi cat i ons,  a 
j udge may ver y easi l y be f ool ed i nt o t hi nki ng t he 
per son i s compet ent .    

Hear i ng on 1995 S. B.  119 Bef or e t he A.  Comm.  on Judi c i ar y,  1995 

Leg. ,  92nd Sess.  1 ( Wi s.  1995)  ( st at ement  of  Dr .  Rober t  L.  

Bei l man,  Al l i ance f or  t he Ment al l y I l l  of  Wi s. )  ( on f i l e wi t h 

Wi s.  Legi s.  Counci l ) .    

 ¶74 The i mpor t  of  Dr .  Bei l man' s t est i mony her e i s t hat  a 

per son wi t h a ser i ous ment al  i l l ness may be abl e t o acknowl edge 

" i ssues"  and r at t l e of f  s i de ef f ect s wi t hout  bei ng t r ul y abl e t o 

appl y hi s or  her  " under st andi ng"  t o t he per son' s own pr obl em.  
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 ¶75 I nasmuch as t he subj ect  of  a commi t ment  hear i ng cannot  

be f or ced t o t est i f y,  i t  i s  t he r esponsi bi l i t y  of  medi cal  

exper t s who appear  as wi t nesses f or  t he count y t o expl ai n how 

t hey pr obed t he i ssue of  whet her  t he per son can " appl y"  hi s or  

her  under st andi ng t o hi s or  her  own ment al  condi t i on.   The 

per son' s hi st or y of  noncompl i ance i n t aki ng pr escr i bed 

medi cat i on i s c l ear l y r el evant ,  but  i t  i s  not  det er mi nat i ve i f  

t he per son can r easonabl y expl ai n t he r eason f or  t he 

noncompl i ance.   For  bot h t he pat i ent  and t he medi cal  

pr of essi onal ,  f act s and r easoni ng ar e near l y as i mpor t ant  as 

concl usi ons.    

5.  " i n or der  t o make an i nf or med choi ce"  

 ¶76 " I nf or med choi ce"  means a choi ce based on an i nf or med 

under st andi ng of  t he v i abl e opt i ons wi t h r espect  t o medi cat i on 

or  t r eat ment .   The key wor d i n t he st at ut or y phr ase i s " choi ce, "  

whi ch means t he " power ,  r i ght ,  or  l i ber t y t o choose, "  or  an 

" opt i on. "   The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 336 ( 3d ed.  1992) .   The par agr aph seeks t o eval uat e a 

per son' s abi l i t y  t o r at i onal l y choose an opt i on.    

6.  " whet her  t o accept  or  r ef use medi cat i on 

or  t r eat ment "  

 ¶77 Thi s l anguage speci f i es t he opt i ons t hat  a per son may 

choose.   I t  r ei nf or ces t he wor d " choi ce. "  

 ¶78 The pl ai n l anguage of  t he st at ut e gi ves a per son t he 

r i ght  " t o r ef use medi cat i on or  t r eat ment , "  pr ovi ded t he pat i ent  

i s  compet ent  t o make t hat  choi ce.   Consequent l y,  t he cour t ' s  

det er mi nat i on shoul d not  t ur n on t he per son' s choi ce t o r ef use 
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t o t ake medi cat i on;  i t  shoul d t ur n on t he per son' s abi l i t y  t o 

pr ocess and appl y t he i nf or mat i on avai l abl e t o t he per son' s own 

condi t i on bef or e maki ng t hat  choi ce.  

C.  Appl i cat i on of  t he Law 

 ¶79 The Count y moved t o di smi ss Mel ani e' s case af t er  t hi s 

cour t  accept ed t he pet i t i on f or  r evi ew but  bef or e or al  ar gument ,  

on gr ounds t hat  Mel ani e' s case i s moot .   Her  i nvol unt ar y 

medi cat i on or der  expi r ed one year  af t er  t he or der  was i ssued on 

August  17,  2011,  and t her e i s  no evi dence t hat  t he Count y sought  

t o ext end i t .  

 ¶80 As a gener al  r ul e,  t hi s cour t  " wi l l  not  consi der  a 

quest i on t he answer  t o whi ch cannot  have any pr act i cal  ef f ect  

upon an exi st i ng cont r over sy. "   St at e v.  Lei t ner ,  2002 WI  77,  

¶13,  253 Wi s.  2d 449,  646 N. W. 2d 341 ( quot i ng St at e ex r el .  La 

Cr osse Tr i bune v.  Ci r cui t  Cour t  f or  La Cr osse Cnt y. ,  115 

Wi s.  2d 220,  228,  340 N. W. 2d 460 ( 1983) ) .   However ,  a r evi ewi ng 

cour t  may deci de moot  i ssues under  cer t ai n c i r cumst ances.   St at e 

v.  Mor f or d,  2004 WI  5,  ¶7,  268 Wi s.  2d 300,  674 N. W. 2d 349.   

Thi s cour t  may deci de an ot her wi se moot  i ssue i f  t he i ssue:  

( 1)  i s of  gr eat  publ i c i mpor t ance;  ( 2)  occur s so 
f r equent l y t hat  a def i ni t i ve deci s i on i s necessar y t o 
gui de ci r cui t  cour t s;  ( 3)  i s  l i kel y t o ar i se agai n and 
a deci s i on of  t he cour t  woul d al l evi at e uncer t ai nt y;  
or  ( 4)  wi l l  l i kel y be r epeat ed,  but  evades appel l at e 
r evi ew because t he appel l at e r evi ew pr ocess cannot  be 
compl et ed or  even under t aken i n t i me t o have a 
pr act i cal  ef f ect  on t he par t i es.  

I d.  ( f oot not e omi t t ed) .   We concl ude t hat  t he 4. b.  compet ency 

st andar d pr esent s an i ssue of  gr eat  publ i c i mpor t ance and i s 
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l i kel y t o ar i se i n f ut ur e cases.   Mor eover ,  i nt er pr et i ng t he 

4. b.  compet ency st andar d i s l i kel y t o evade appel l at e r evi ew i n 

many i nst ances because t he or der  appeal ed f r om wi l l  have expi r ed 

bef or e an appeal  i s  compl et ed.   Ther ef or e,  we wi l l  exer ci se our  

di scr et i on and t ake up t he i ssues t hat  Mel ani e asks t hi s cour t  

t o r evi ew. 23   

 ¶81 On t he f act s,  t hi s i s a c l ose case.   We appr eci at e 

t hat  a c i r cui t  cour t ' s  f i ndi ngs of  f act  ar e ent i t l ed t o 

def er ence and shoul d not  be di st ur bed unl ess t hey ar e c l ear l y 

er r oneous.   K. N. K. ,  139 Wi s.  2d at  198. 24   

 ¶82 Nonet hel ess,  t he r eason t he cour t  t ook t hi s 

t echni cal l y moot  case was t o i nt er pr et  and cl ar i f y t he l aw.   I n 

t hese ci r cumst ances,  t he cour t  shoul d not  appr ove a commi t ment  

pr oceedi ng t hat  r eveal s c l ear  def i c i enci es.   Consequent l y,  we 

r ever se.  

 ¶83 I t  i s  undi sput ed t hat  t he Count y was r equi r ed t o pr ove 

al l  el ement s of  i t s  case by c l ear  and convi nci ng evi dence.   Wi s.  

St at .  § 51. 20( 13) ( e) ;  Vi r gi l  D. ,  189 Wi s.  2d at  12 n. 7.    

 ¶84 As t he Supr eme Cour t  expl ai ned i n Cr uzan:   

                                                 
23 We not ed t hat  Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  was adopt ed i n 

1996 at  t he same t i me t he l egi s l at ur e adopt ed t he Fi f t h St andar d 
i n Wi s.  St at .  § 51. 20( 1) ( a) 2. e.   See supr a,  ¶64.   We al so not ed 
t hat  Wi s.  St at .  § 51. 60( 1) ( g) 4. b.  has evaded det ai l ed r evi ew 
si nce i t s adopt i on.   See supr a,  ¶40.   Thi s case pr esent s 
quest i ons of  st at ut or y i nt er pr et at i on t hat  ar e r i pe f or  j udi c i al  
r evi ew,  and i nt er pr et at i on of  Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  
i mpl i cat es t he i nt er pr et at i on of  Wi s.  St at .  § 51. 20( 1) ( a) 2. e.    

24 The f act  t hat  t he Count y di d not  seek t o ext end Mel ani e' s 
commi t ment  can be ar gued by bot h s i des as v i ndi cat i on of  t hei r  
posi t i ons.    
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" The f unct i on of  a st andar d of  pr oof ,  as t hat  concept  
i s embodi ed i n t he Due Pr ocess Cl ause and i n t he r eal m 
of  f act f i ndi ng,  i s t o ' i nst r uct  t he f act f i nder  
concer ni ng t he degr ee of  conf i dence our  soci et y t hi nks 
he shoul d have i n t he cor r ect ness of  f act ual  
concl usi ons f or  a par t i cul ar  t ype of  adj udi cat i on. ' "  
Addi ngt on v.  Texas,  441 U. S.  418,  423 ( 1979)  ( quot i ng 
I n r e Wi nshi p,  397 U. S.  358,  370 ( 1970)  ( Har l an,  J. ,  
concur r i ng) ) .   " Thi s Cour t  has mandat ed an 
i nt er medi at e st andar d of  pr oof ——' cl ear  and convi nci ng 
evi dence' ——when t he i ndi v i dual  i nt er est s at  st ake i n a 
st at e pr oceedi ng ar e bot h ' par t i cul ar l y i mpor t ant '  and 
' mor e subst ant i al  t han mer e l oss of  money. ' "  Sant osky 
v.  Kr amer ,  455 U. S.  745,  756 ( 1982)  ( quot i ng 
Addi ngt on,  supr a,  at  424) .  

Cr uzan,  497 U. S.  at  282.    

 ¶85 The st andar d of  pr oof  r ef l ect s not  onl y t he i mpor t ance 

of  a par t i cul ar  adj udi cat i on but  al so ser ves as a soci et al  

j udgment  about  how t he r i sk of  er r or  shoul d be di st r i but ed 

bet ween t he l i t i gant s.   I d.  at  283 ( c i t at i ons omi t t ed) .    

 ¶86 I n t hi s case,  t he c i r cui t  cour t  sai d:  

[ I ] t ' s  t he cour t ' s  concl usi on t hat  whi l e abl e t o 
under st and and appr eci at e and ar t i cul at e advant ages 
and di sadvant ages,  [ Mel ani e]  i s  a per son t hat  by t he 
c l ear  gr eat er  wei ght  of  t he evi dence i s not  one who 
can r el i abl y appl y an under st andi ng of  t he advant ages 
and di sadvant ages,  t he advant ages of  t aki ng or  t he 
di sadvant ages of  not  t aki ng psychot r opi c medi cat i ons 
t o her  pr esent  c i r cumst ance.    

( Emphasi s added. )  

¶87 We acknowl edge t hat  t he cour t  may have i nt ended t o use 

t he cl ear  and convi nci ng evi dence st andar d and t hat  Mel ani e' s 

counsel  di d not  obj ect  t o t he st andar d used.   Wer e t hi s case not  

moot ,  t hi s cour t  coul d l i kel y r emand i t  t o t he c i r cui t  cour t  f or  

f ur t her  consi der at i on.  
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 ¶88 Yet  t he cour t  i s  di s i ncl i ned t o r at i onal i ze t he er r or  

because t he cour t  i s  not  convi nced t hat  t he Count y met  i t s 

bur den of  pr oof  by c l ear  and convi nci ng evi dence. 25 

 ¶89 As not ed pr evi ousl y,  t he Supr eme Cour t  has hel d t hat  

" a compet ent  i ndi v i dual  has a pr ot ect ed Four t eent h Amendment  

l i ber t y i nt er est  i n r ef usi ng unwant ed medi cal  t r eat ment . "   Lenz,  

167 Wi s.  2d at  68–69 ( c i t i ng Cr uzan,  497 U. S.  at  278) .   

Mor eover ,  an i ndi v i dual  i s  pr esumed compet ent  t o r ef use 

medi cat i on or  t r eat ment .   Vi r gi l  D. ,  189 Wi s.  2d at  14.    

                                                 
25 A cour t ' s  mi sst at ement  of  t he bur den of  pr oof  i s 

anal ogous t o an er r oneous j ur y i nst r uct i on.    

Whet her  a par t y has met  i t s bur den of  pr oof  i s a quest i on 
of  l aw t hat  an appel l at e cour t  r evi ews de novo.   Br andt  v.  
Br andt ,  145 Wi s.  2d 394,  409,  427 N. W. 2d 126 ( Ct .  App.  1990) .   
I f  a par t y must  pr ove i t s case by c l ear  and convi nci ng evi dence,  
" [ a]  mer e pr eponder ance of  t he evi dence i s not  suf f i c i ent . "   
Ser aphi ne v.  Har di man,  44 Wi s.  2d 60,  65,  170 N. W. 2d 739 ( 1969) .   
Thi s i s par t i cul ar l y t r ue when t he bur den of  pr oof  has due 
pr ocess i mpl i cat i ons.   Cr uzan v.  Di r . ,  Mo.  Dep' t  of  Heal t h, 497 
U. S.  261,  282 ( 1990) .  

A r evi ewi ng cour t  wi l l  not  r ever se a j ur y i nst r uct i on i f  i t  
gener al l y st at es t he l aw cor r ect l y.   Young v.  Pr of ' l s  I ns.  Co. ,  
154 Wi s.  2d 742,  746,  454 N. W. 2d 24 ( Ct .  App.  1990)  ( c i t i ng 
Whi t e v.  Leeder ,  149 Wi s.  2d 948,  954,  440 N. W. 2d 557,  559 
( 1989) ) .   However ,  i f  " t he i nst r uct i on i s er r oneous and pr obabl y 
mi sl eads t he j ur y, "  a r evi ewi ng cour t  wi l l  r ever se because t he 
mi sst at ement  const i t ut es pr ej udi c i al  er r or .   I d.  ( c i t i ng Leahy 
v.  Kenosha Mem' l  Hosp. ,  118 Wi s.  2d 441,  452,  348 N. W. 2d 607,  
613 ( Ct .  App.  1984) )  ( emphasi s added) .   An er r oneous i nst r uct i on 
war r ant s a new t r i al  i f  t he i nst r uct i on i s pr ej udi c i al .   I d.  
( c i t i ng Hal e v.  St ought on Hosp.  Ass' n,  126 Wi s.  2d 267,  278,  376 
N. W. 2d 89,  95 ( Ct .  App.  1985) ) .   An er r ant  j ur y i nst r uct i on i s 
pr ej udi c i al  i f  ( 1)  i t  pr obabl y mi sl ed t he j ur y  or  ( 2)  was an 
i ncor r ect  st at ement  of  t he l aw.   Fi scher  v.  Ganj u,  168 
Wi s.  2d 834,  849- 50,  485 N. W. 2d 10 ( 1992)  ( emphasi s added) .   
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¶90 The ci r cui t  cour t  candi dl y admi t t ed t hat  " [ t ] her e may 

be di f f er i ng [ i nf er ences]  t hat  mi ght  be dr awn f r om t he 

uncont est ed t est i mony .  .  .  f r om Ms.  Si eber s and Dr .  Dave. "   The 

wi t nesses and t he cour t  r epeat edl y acknowl edged t hat  Mel ani e was 

abl e t o expr ess an under st andi ng of  t he advant ages and 

di sadvant ages of  t he pr escr i bed medi cat i on and t hat  she was 

most l y " compl i ant "  wi t h her  t r eat ment  condi t i ons.   Mel ani e di d 

not  chal l enge t he ext ensi on of  her  commi t ment ,  whi ch i mpl i es 

t hat  she r ecogni zed a pr obl em.   She was al l egedl y abl e t o 

per suade Dr .  Ambas t o change her  medi cat i on.   I f  avai l abl e,  t he 

evi dence of  unexpl ai ned noncompl i ance and pr obl ems r esul t i ng 

f r om t hat  noncompl i ance shoul d have been mor e cl ear l y and 

ef f ect i vel y pr esent ed i n t he r ecor d t han t hey wer e. 26 

¶91 Mel ani e makes much of  Dr .  Dave' s f ai l ur e t o answer  

quest i ons usi ng t he t er ms i n t he st at ut e:  e. g. ,  Mel ani e was 

i ncapabl e of  appl y i ng an under st andi ng of  t he medi cat i on " t o her  

advant age. "   The cor por at i on counsel  posed a quest i on t o Dr .  

Dave empl oyi ng t he st at ut or y t er ms.   When he di d not  r ecei ve an 

answer  i n t hose t er ms,  he shoul d have r equi r ed hi s wi t ness t o 

expound upon hi s answer ,  so t hat  t he c i r cui t  cour t  and a 

                                                 
26 To i l l ust r at e,  t he Jul y 15 l et t er  t o t he Regi st er  i n 

Pr obat e,  s i gned by Dr .  Ambas and Si eber s,  cont ai ns a s i ngl e 
sent ence on i nvol unt ar y medi cat i on:  " We al so r ecommend a cour t  
or der  f or  Mel ani e t o r ecei ve medi cat i ons due t o her  l i mi t ed 
i nsi ght  on t he need f or  such medi cat i ons. "   Thi s  l et t er  i s  dat ed 
f our  days bef or e Mel ani e' s schedul ed meet i ng wi t h Dr .  Ambas and 
f our  days bef or e Dr .  Ambas al l egedl y t ook Mel ani e' s advi ce and 
changed Mel ani e' s pr escr i pt i on t o Ser oquel .   Dr .  Ambas di d not  
appear  as a wi t ness f or  t he Count y.    
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r evi ewi ng cour t  di d not  have t o specul at e upon Dr .  Dave' s  

meani ng.   As t he r ecor d st ands,  we cannot  be cer t ai n whet her  Dr .  

Dave was appl y i ng t he st andar d or  changi ng t he st andar d.  

¶92 We suspect  t hat  Si eber s and Dr .  Dave wer e i nf l uenced 

i n par t  by t he f r ust r at i on t hat  must  have ar i sen f r om Mel ani e' s 

unwi l l i ngness t o cooper at e and compl y dur i ng her  commi t ment  as 

f ul l y  as t hey expect ed and bel i eved she shoul d.   She vi ol at ed 

some of  t he condi t i ons at t ached t o t he cour t ' s  or der .   She 

engaged anot her  doct or  wi t hout  c l ear ance f r om t he Count y.    

¶93 The di l emma f aci ng t he pr of essi onal s was summed up 

i nsi ght f ul l y i n t he nonpar t y br i ef  of  Di sabi l i t y  Ri ght s 

Wi sconsi n:  

I n t he case wher e a commi t ment  i s t o an out pat i ent  
communi t y set t i ng and not hi ng i n t he r ecor d i ndi cat es 
t hat  t her e i s any subst ant i al  t r eat ment  besi des 
medi cat i on,  t he commi t ment  and i nvol unt ar y medi cat i on 
quest i ons can easi l y bl end t oget her .   The quest i on 
t hat  mi ght  wel l  be i n t he mi nds of  t he ment al  heal t h 
pr of essi onal  i n t hi s t ype of  pr oceedi ng i s:  
what  .  .  .  good i s an out pat i ent  commi t ment  or der  
unl ess I  can enf or ce compl i ance wi t h t he sol e 
t r eat ment  modal i t y? 

 Thi s cour t  cannot  al l ow t he i nvol unt ar y 
medi cat i on hear i ng t o dr i f t  i nt o an enf or cement  
mechani sm f or  a doct or ' s or der  t hat  [ a]  compet ent  
pat i ent  di sagr ees wi t h or  i gnor es. 27 

 ¶94 What ever  t he c i r cumst ances may be,  t he Count y bear s 

t he bur den of  pr oof  on t he i ssue of  compet ency i n a hear i ng on 

an i nvol unt ar y medi cat i on or der .   These hear i ngs cannot  be 

per f unct or y under  t he l aw.   At t ent i on t o det ai l  i s  i mpor t ant .   A 

                                                 
27 Cf .  supr a,  ¶51.    
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count y cannot  expect  t hat  a j udge concer ned about  a per son wi t h 

ment al  i l l ness wi l l  aut omat i cal l y appr ove an i nvol unt ar y 

medi cat i on or der ,  even t hough t he per son bef or e t he cour t  has 

chosen a cour se of  act i on t hat  t he count y di sappr oves.   The 

count y,  under  Wi s.  St at .  § 51. 61( 1) ( g) 4. b. ,  must  pr ove t hat  t he 

per son i s subst ant i al l y  i ncapabl e of  appl y i ng an under st andi ng 

of  t he advant ages and di sadvant ages of  par t i cul ar  medi cat i on t o 

her  own ment al  i l l ness.   I n our  v i ew,  t he Count y di d not  sat i sf y 

i t s bur den by c l ear  and convi nci ng evi dence her e.   Thi s cour t  

does not  have t he opt i on of  r evi s i ng t he st at ut e t o make t he 

Count y ' s wor k or  bur den easi er .  

 ¶95 I n t hi s case,  t he r esul t  mi ght  have been di f f er ent  i f  

t he Count y had pr oduced addi t i onal  evi dence i n t er ms of  

addi t i onal  wi t nesses or  addi t i onal  det ai l ,  and i f  i t  had mor e 

car ef ul l y ar t i cul at ed i t s case.  

I V.  CONCLUSI ON 

 ¶96 We r ever se t he cour t  of  appeal s.   The ci r cui t  cour t  

mi sst at ed t he bur den of  pr oof .   I n any event ,  t he Count y f ai l ed 

t o pr ove by c l ear  and convi nci ng evi dence t hat  Mel ani e was 

" subst ant i al l y  i ncapabl e of  appl y i ng"  an under st andi ng of  t he 

advant ages,  di sadvant ages,  and al t er nat i ves of  her  pr escr i bed 

medi cat i on t o her  ment al  i l l ness i n or der  t o make an i nf or med 

choi ce as t o whet her  t o accept  or  r ef use t he medi cat i on.   The 

Count y di d not  over come Mel ani e' s pr esumpt i on of  compet ence t o 

make an i nf or med choi ce t o r ef use medi cat i on.    

¶97 I n par t i cul ar ,  t he medi cal  exper t ' s  t er mi nol ogy and 

r eci t at i on of  f act s di d not  suf f i c i ent l y addr ess and meet  t he 



No.    2012AP99 

 

45 
 

st at ut or y st andar d.   Medi cal  exper t s must  appl y t he st andar ds 

set  out  i n t he compet ency st at ut e.   An exper t ' s  use of  di f f er ent  

l anguage t o expl ai n hi s or  her  concl usi ons shoul d be l i nked back 

t o t he st andar ds i n t he st at ut e.   When a count y  di sappr oves of  

t he choi ces made by a per son under  an i nvol unt ar y medi cat i on 

or der ,  i t  shoul d make a det ai l ed r ecor d of  t he per son' s 

noncompl i ance i n t aki ng pr escr i bed medi cat i on and show why t he 

noncompl i ance demonst r at es t he per son' s subst ant i al  i ncapabi l i t y  

of  appl y i ng hi s or  her  under st andi ng of  t he medi cat i on t o hi s or  

her  ment al  i l l ness.    

 

¶98 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶99 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  

Al t hough t he maj or i t y under t akes a car ef ul  anal ysi s of  Wi s.  

St at .  § 51. 61( 1) ( g) 4. b. ,  I  di sagr ee wi t h t he maj or i t y ' s 

appl i cat i on of  t hat  st at ut e.   I  concl ude t hat  t he evi dence 

pr esent ed was suf f i c i ent  t o suppor t  ext endi ng Mel ani e L. ' s 

i nvol unt ar y medi cat i on or der .   I  al so di ssent  because t he 

maj or i t y does not  pr oper l y abi de by t he st andar d of  r evi ew and 

def er  t o t he c i r cui t  cour t ' s  det er mi nat i ons.   I nst ead of  

sear chi ng t he r ecor d f or  evi dence t o suppor t  t he cour t ' s  or der ,  

t he maj or i t y sear ches t he r ecor d t o do t he opposi t e.      

I .  FACTUAL BACKGROUND 

¶100 I n Febr uar y 2011,  t he Out agami e Count y Ci r cui t  Cour t  

or der ed t hat  Mel ani e L.  ( Mel ani e)  be commi t t ed on an out pat i ent  

basi s and t hat  she be medi cat ed i nvol unt ar i l y .   Under  t he 

commi t ment  or der ,  Mel ani e was subj ect  t o a number  of  out pat i ent  

t r eat ment  condi t i ons. 1   

¶101 Bef or e t he or der s expi r ed,  Out agami e Count y ( t he 

Count y)  pet i t i oned t o ext end t he commi t ment  and i nvol unt ar y 

medi cat i on or der  f or  Mel ani e.   On August  17,  2011,  t he c i r cui t  

cour t  hel d a hear i ng on t he pet i t i on.    

                                                 
1 Rel evant  t o t hi s case,  Mel ani e was or der ed t o keep her  

appoi nt ment s wi t h cour t - or der ed exami ner s,  t ake al l  doses of  
pr escr i bed psychot r opi c medi cat i ons,  and keep case management  
advi sed of  her  cur r ent  cont act  i nf or mat i on.   The i ni t i al  
t r eat ment  pl an devel oped by t he Count y al so st at ed t hat  Mel ani e 
" may not  be i nvol ved i n ot her  f or ms of  t r eat ment  unl ess appr oved 
by her  t her api st  at  Human Ser vi ces. "   See maj or i t y op. ,  ¶¶20- 21.    
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¶102 The cour t  had bef or e i t  t est i mony and a wr i t t en l et t er  

on Mel ani e' s condi t i on f r om Kat e Si eber s ( Si eber s) ,  a c l i ni cal  

t her api st  who ser ved as Mel ani e' s casewor ker .   The cour t  al so 

had bef or e i t  t est i mony and a wr i t t en r epor t  on Mel ani e' s 

condi t i on f r om Dr .  Jagdi sh S.  Dave ( Dr .  Dave) ,  a c l i ni cal  

psychi at r i st  who per f or med an i ndependent  eval uat i on of  Mel ani e.   

Bot h Si eber s and Dr .  Dave concl uded t hat  Mel ani e was i ncompet ent  

t o r ef use medi cat i on.   

¶103 Si eber s t est i f i ed t hat  Mel ani e was not  compl i ant  wi t h 

sever al  t er ms of  her  out pat i ent  t r eat ment .   On sever al  

occasi ons,  Mel ani e di d not  make appoi nt ment s wi t h her  

psychi at r i st  or  wi t h Si eber s,  but  she woul d do so onl y af t er  

pr ompt i ng f r om Si eber s.   Si eber s al so t est i f i ed t hat  Mel ani e 

st opped t aki ng medi cat i ons wi t hout  consul t i ng Si eber s or  her  

doct or .   Fur t her ,  Mel ani e st opped seei ng her  psychi at r i st ,  and 

i nst ead,  she sought  out  a di f f er ent  psychi at r i st  wi t hout  

i nf or mi ng t he Count y.   Accor di ng t o Si eber s,  Mel ani e l acked 

i nsi ght  i nt o her  condi t i on.   Mel ani e' s l ack of  f ol l ow- t hough i n 

t he t r eat ment  i ndi cat ed t hat  Mel ani e di d not  bel i eve medi cat i on 

or  t r eat ment  was necessar y and di d not  under st and t he pur pose of  

t he t r eat ment .    

¶104 Dr .  Dave t est i f i ed t hat  Mel ani e had been di agnosed 

wi t h ment al  di sor der s t hat  woul d cause her  t o have di st ur bed 

t hought s and per cept i ons,  del usi ons,  and par anoi d t hi nki ng.   He 

t est i f i ed t hat  Mel ani e had a hi st or y of  t aki ng medi cat i ons f or  a 

f ew weeks and t hen di scont i nui ng t hem wi t hout  consul t i ng a 

doct or .   He t est i f i ed t hat  " she i s not  r el i abl e f or  cont i nui ng 
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t he t r eat ment  on a vol unt ar y bas i s,  and i f  she does not  cont i nue 

r ecommended t r eat ment ,  she woul d r el apse,  and she woul d end up 

i nst i t ut i onal i zed. "   Dr .  Dave concl uded t hat  Mel ani e was 

i ncapabl e of  " appl y i ng t he benef i t s of  t he medi cat i on t o her  

advant age. "    

¶105 Mel ani e di d not  t est i f y and t he Count y ' s evi dence went  

uncont est ed.   Af t er  hear i ng f r om t he wi t nesses and r evi ewi ng t he 

document ar y mat er i al s,  t he c i r cui t  cour t  made f i ndi ngs of  f act ,  

accept ed t he t est i mony and r epor t s as cr edi bl e,  and appl i ed t he 

cor r ect  l egal  st andar d when concl udi ng t hat  Mel ani e was 

i ncompet ent  t o r ef use medi cat i on.   Si mpl y st at ed,  t he cour t  

expl ai ned t hat  whi l e Mel ani e was abl e t o under st and t he var i ous 

t r eat ment  opt i ons avai l abl e,  she was unabl e t o appl y her  

under st andi ng of  t hose t r eat ment  opt i ons t o her  par t i cul ar  

ment al  condi t i on.   The cour t  gr ant ed t he Count y' s pet i t i on t o 

ext end Mel ani e' s commi t ment ,  and si gned an or der  st at i ng t hat  

Mel ani e was ment al l y i l l  and woul d be t r eat ed i n an out pat i ent  

f aci l i t y .   The cour t  f ur t her  gr ant ed t he Count y' s pet i t i on t o 

ext end Mel ani e' s i nvol unt ar y medi cat i on or der ,  and si gned an 

or der  st at i ng t hat  due t o ment al  i l l ness,  Mel ani e " i s 

subst ant i al l y  i ncapabl e of  appl y i ng an under st andi ng of  t he 

advant ages,  di sadvant ages and al t er nat i ves t o [ ]  her  condi t i on 

i n or der  t o make an i nf or med choi ce as t o whet her  t o accept  or  
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r ef use psychot r opi c medi cat i ons. "   Mel ani e appeal ed onl y t he 

i nvol unt ar y medi cat i on or der . 2       

I I .  ANALYSI S 

¶106 The f act ual  f i ndi ngs of  t he c i r cui t  cour t ,  and al l  

r easonabl e i nf er ences dr awn f r om t hose f i ndi ngs shal l  not  be 

di st ur bed unl ess t hey ar e c l ear l y er r oneous.   K. N. K.  v.  Buhl er ,  

139 Wi s.  2d 190,  198,  407 N. W. 2d 281 ( Ct .  App.  1987) ;  K. S.  v.  

Wi nnebago Cnt y. ,  147 Wi s.  2d 575,  578,  433 N. W. 2d 291 ( Ct .  App.  

1988) .    

¶107 As st at ed by t he maj or i t y,  Wi s.  St at .  

§ 51. 61( 1) ( g) 4. b.  r equi r es t he Count y t o pr ove t hat  Mel ani e,  

al t hough possessi ng an under st andi ng of  t he advant ages and 

di sadvant ages of  di f f er ent  medi cat i ons or  t r eat ment s,  i s  

" subst ant i al l y  i ncapabl e"  of  maki ng t he connect i on bet ween t hat  

under st andi ng and her  ment al  i l l ness.   Maj or i t y op. ,  ¶56.  

¶108 Her e t he ci r cui t  cour t  hel d t hat  " whi l e [ Mel ani e i s]  

abl e t o under st and and appr eci at e and ar t i cul at e advant ages and 

                                                 
2 Whi l e Mel ani e' s appeal  was pendi ng,  bot h t he commi t ment  

and t he i nvol unt ar y medi cat i on or der  expi r ed.   The maj or i t y 
opi ni on addr esses t he i ssue pr esent ed,  despi t e i t s moot ness,  
because t he compet ency st andar d under  Wi s.  St at .  
§ 51. 61( 1) ( g) 4. b.  " pr esent s an i ssue of  gr eat  publ i c i mpor t ance"  
and " i s l i kel y t o evade appel l at e r evi ew. "   Maj or i t y op. ,  ¶80.   
I nt er est i ngl y,  anot her  case hear d by t hi s cour t  t hi s t er m 
concl uded t hat  i t  woul d be i nappr opr i at e t o addr ess a moot  
quest i on even t hough i t  " undoubt edl y"  pr esent ed a mat t er  of  
gr eat  publ i c i mpor t ance and was l i kel y t o r ecur  yet  evade 
appel l at e r evi ew.   Dane Cnt y.  v.  Shei l a W. ,  2013 WI  63,  ¶7,  __ 
Wi s.  2d __,  __N. W. 2d __ ( per  cur i um) .   The maj or i t y does not  
at t empt  t o r econci l e t hi s di spar at e t r eat ment ,  whi ch wi l l  l i kel y  
l eave pr act i t i oner s and j udges unsur e of  whet her  and how t o 
addr ess moot  quest i ons when t hey pr esent  i ssues of  gr eat  publ i c 
i mpor t ance and ar e l i kel y t o r ecur  yet  evade r evi ew.    
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di sadvant ages,  she i s a per son t hat  by t he c l ear  gr eat er  wei ght  

of  t he evi dence i s not  one who can r el i abl y appl y [ t hat ]  

under st andi ng .  .  .  t o her  pr esent  c i r cumst ances. "   Thi s i s 

pr eci sel y t he f i ndi ng demanded by t he st at ut e.  

¶109 The maj or i t y opi ni on acknowl edges t hat  t he c i r cui t  

cour t ' s  f act ual  f i ndi ngs ar e ent i t l ed t o def er ence and shoul d 

not  be di st ur bed unl ess t hey ar e c l ear l y er r oneous.   See 

maj or i t y op. ,  ¶81;  K. N. K. ,  139 Wi s.  2d at  198.   Thi s r equi r ement  

i s st at ut or y i n a case such as t hi s one,  wher e t he t r i al  was t o 

t he cour t  and not  t o a j ur y:  " Fi ndi ngs of  f act  shal l  not  be set  

asi de unl ess c l ear l y er r oneous,  and due r egar d shal l  be gi ven t o 

t he oppor t uni t y of  t he t r i al  cour t  t o j udge t he cr edi bi l i t y  of  

t he wi t nesses. "   Wi s.  St at .  § 805. 17( 2) .   Cur i ousl y,  t he 

maj or i t y opi ni on concl udes t hat  t her e was i nsuf f i c i ent  evi dence 

t o suppor t  Mel ani e' s i ncompet ence t o r ef use medi cat i on,  but  t he 

maj or i t y does not  concl ude t hat  t he c i r cui t  cour t ' s  f act ual  

f i ndi ngs wer e cl ear l y er r oneous.   I n so doi ng,  t he maj or i t y 

subst i t ut es i t s j udgment  f or  t hat  of  t he c i r cui t  cour t .   Thus,  

t he maj or i t y v i ol at es t he ver y r ul e i t  r eci t es,  one of  due 

def er ence t o t he f act ual  f i ndi ngs of  t he c i r cui t  cour t .    

¶110 I n r ever si ng,  t he maj or i t y opi ni on i s concer ned t hat  

Dr .  Dave' s subst i t ut i on of  t he phr ase " t o her  advant age"  f or  t he 

st at ut or y phr ase " t o her  condi t i on"  i ndi cat es t hat  he was 

t r eat i ng t he commi t ment  and i nvol unt ar y medi cat i on i nqui r i es as 

i dent i cal .   Maj or i t y op. ,  ¶¶91- 93.   But  t her e i s no r equi r ement  

t hat  an exper t  wi t ness use any " magi c wor ds"  dur i ng hi s or  her  

t est i mony.   For  exampl e,  a medi cal  exper t ' s  t est i mony r egar di ng 
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t he degr ee of  cer t ai nt y f or  a di agnosi s can meet  t he st andar d 

usi ng a var i et y of  phr ases:  " [ T] her e ar e ' [ n] o par t i cul ar  wor ds 

of  ar t '  t hat  a medi cal  exper t  must  empl oy i n r el at i ng hi s or  her  

opi ni on. "   Mar t i ndal e v.  Ri pp,  2001 WI  113,  ¶105,  246 

Wi s.  2d 67,  629 N. W. 2d 698 ( Wi l cox,  J. ,  di ssent i ng)  ( quot i ng 

Dr exl er  v.  Al l  Am.  Li f e & Cas.  Co. ,  72 Wi s.  2d 420,  432,  241 

N. W. 2d 401 ( 1976) )  ( second br acket  i n or i gi nal ) .    

¶111 Her e Dr .  Dave di d not  use t he pr eci se l anguage of  Wi s.  

St at .  § 51. 61( 1) ( g) 4. b.  i n hi s t est i mony,  but  hi s medi cal  

opi ni on t hat  Mel ani e was i ncompet ent  t o r ef use medi cat i on was 

cl ear .   Ther e i s no r equi r ement  t hat  he r eci t e t he pr eci se 

l anguage of  t he st at ut e dur i ng hi s t est i mony.  

¶112 I n addi t i on t o Dr .  Dave' s t est i mony,  t he maj or i t y al so 

obj ect s t o t he c i r cui t  cour t ' s  st at ement  of  t he bur den of  pr oof —

" cl ear  gr eat er  wei ght  of  t he evi dence"  r at her  t han cl ear  and 
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convi nci ng evi dence——when or al l y di scussi ng i t s deci s i on. 3  

Maj or i t y op. ,  ¶¶85- 87.   The maj or i t y poi nt s t o t he cour t ' s  

admi ssi on t hat  " ' [ t ] her e may be di f f er i ng [ i nf er ences]  t hat  

mi ght  be dr awn f r om t he uncont est ed t est i mony .  .  .  f r om Ms.  

Si eber s and Dr .  Dave' "  as an i ndi cat i on t hat  Count y f ai l ed t o 

pr ove Mel ani e was i ncompet ent  by c l ear  and convi nci ng evi dence.   

Maj or i t y op. ,  ¶90.  

¶113 The ci r cui t  cour t ' s  use of  " c l ear  gr eat er  wei ght  of  

t he evi dence"  shoul d not  l ead t o r ever sal . 4  What ever  di f f er i ng 

i nf er ences coul d possi bl y have been dr awn f r om t he evi dence,  i t  

i s  undi sput ed what  i nf er ence was act ual l y dr awn by t he ci r cui t  

                                                 
3 The maj or i t y opi ni on anal yzes t hi s case as i f  i t  wer e a 

j ur y t r i al .   I t  was not .   See maj or i t y op. ,  ¶88 n. 25 ( di scussi ng 
t hat  t he c i r cui t  cour t ' s  mi sst at ement  of  t he bur den of  pr oof  was 
anal ogous t o an er r oneous j ur y i nst r uct i on) .   I n t hi s case,  t he 
c i r cui t  cour t ,  not  a j ur y,  act ed as t he f act  f i nder .   On appeal ,  
t he r evi ewi ng cour t  has a dut y t o v i ew t he evi dence i n t he l i ght  
most  f avor abl e t o cour t ' s  ver di ct .   Wi s.  St at .  § 805. 17( 2) ;  
Reuben v.  Koppen,  2010 WI  App 63,  ¶19,  324 Wi s.  2d 758,  784 
N. W. 2d 703.   I n ot her  wor ds,  we sear ch t he r ecor d f or  evi dence 
t o sust ai n t he ver di ct .   I d.   I n t hi s case,  t he maj or i t y opi ni on 
concl udes t hat  t he c i r cui t  cour t ' s  st at ement  of  t he " c l ear  
gr eat er  wei ght  of  t he evi dence"  was an er r or .   See maj or i t y op. ,  
¶88.   To r each t hi s det er mi nat i on,  t he maj or i t y opi ni on assumes 
t hat  t he c i r cui t  cour t  was unawar e of  t he cor r ect  bur den of  
pr oof .   However ,  t he or der  of  commi t ment ,  essent i al l y  t he 
ver di ct ,  s i gned by t he c i r cui t  cour t  speci f i cal l y r ef er enced 
Wi s.  St at .  § 51. 20( 13) ,  whi ch set s f or t h t he c l ear  and 
convi nci ng bur den of  pr oof .   Revi ewi ng t he r ecor d i n t he l i ght  
most  f avor abl e t o t he ver di ct ,  I  concl ude t hat  t he c i r cui t  cour t  
appl i ed t he cor r ect  bur den of  pr oof .  

4 I t  i s  not  c l ear  whet her  t he maj or i t y opi ni on r el i es on t he 
ci r cui t  cour t ' s  st at ement  " c l ear  gr eat er  wei ght  of  t he evi dence"  
t o suppor t  i t s  r ever sal  of  t he cour t  of  appeal s.   Maj or i t y op. ,  
¶¶87- 88.   To t he ext ent  t hat  i t  does,  i t  of f er s no suppor t  f or  
t he cont ent i on t hat  f ai l i ng t o r eci t e t he exact  st at ut or y 
l anguage of  t he bur den of  pr oof  demands r ever sal .  
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cour t ——Mel ani e l acked t he compet ence t o r ef use medi cat i on by 

c l ear  and convi nci ng evi dence.   The wr i t t en or der  s i gned by t he 

c i r cui t  cour t  c l ear l y and pr eci sel y st at es t hat  Mel ani e " i s 

subst ant i al l y  i ncapabl e of  appl y i ng an under st andi ng of  t he 

advant ages,  di sadvant ages and al t er nat i ves t o [ ]  her  condi t i on 

i n or der  t o make an i nf or med choi ce as t o whet her  t o accept  or  

r ef use psychot r opi c medi cat i ons. "   Fai l ur e t o ver bal l y st at e t he 

exact  st andar d i s not  r ever si bl e er r or .   See St at e v.  Echol s,  

175 Wi s.  2d 653,  672,  499 N. W. 2d 631 ( 1993)  ( hol di ng t hat  " [ a]  

t r i al  cour t  i s  not  r equi r ed t o r eci t e ' magi c wor ds'  t o set  f or t h 

i t s f i ndi ngs of  f act " )  ( quot i ng Monson v.  Madi son Fami l y I nst . ,  

162 Wi s.  2d 212,  215 n. 3,  470 N. W. 2d 853 ( 1991)  ( hol di ng t hat  a 

c i r cui t  cour t ' s  f ai l ur e t o l abel  speci f i c  conduct  egr egi ous i s  

i mmat er i al  when such a f i ndi ng i s i mpl i c i t  i n t he cour t ' s  

deci s i on) ) ;  Engl ewood Cmt y.  Apar t ment s Lt d.  P' shi p v.  Al exander  

Gr ant  & Co. ,  119 Wi s.  2d 34,  39 n. 3,  349 N. W. 2d 716 ( Ct .  App.  

1984)  ( not i ng t hat ,  wher e a c i r cui t  cour t ' s  i mpl i c i t  f i ndi ng i s 

c l ear ,  f ai l ur e t o r eci t e " magi c wor ds"  does not  r esul t  i n 

r ever si bl e er r or ) .  

¶114 I n t hi s case,  t he c i r cui t  cour t  was sat i sf i ed by c l ear  

and convi nci ng evi dence t hat  Mel ani e was i ncompet ent  t o r ef use 

medi cat i on.   Wi s.  St at .  §§ 51. 20( 13) ( e) ,  51. 61( 1) ( g) 4. b.   Though 

t he ci r cui t  cour t  di d not  r eci t e t he pr eci se l anguage of  t he 

bur den of  pr oof ,  t he cour t ' s  r el i ance on t he exper t  t est i mony 

and r epor t s i n concl udi ng t hat  Mel ani e was i ncompet ent  t o r ef use 

medi cat i on demonst r at es t hat  t he cour t  was sat i sf i ed by c l ear  

and convi nci ng evi dence.    
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¶115 Fi nal l y,  t he maj or i t y i nsi st s t hat  t he evi dence 

pr esent ed by t he Count y i nadequat el y suppor t ed t he ci r cui t  

cour t ' s  concl usi ons,  and i t  opi nes t hat  t he out come of  t he case 

woul d be di f f er ent  i f  t he Count y had of f er ed addi t i onal  

wi t nesses and det ai l  r egar di ng Mel ani e' s i ncapaci t y.   Maj or i t y 

op. ,  ¶¶94- 95. 5 

¶116 Gi ven t hat  t he Count y pr ovi ded wr i t t en r epor t s and 

uncont est ed t est i mony bot h f r om t he Count y empl oyee who over saw 

Mel ani e' s case,  as wel l  as an i ndependent  psychi at r i st  who 

eval uat ed her ,  i t  i s  uncl ear  what  addi t i onal  evi dence t he 

maj or i t y woul d have t he ci r cui t  cour t  consi der .   Fur t her mor e,  

t he maj or i t y opi ni on i gnor es t hat  t hi s t est i mony was 

uncont r over t ed.   Mel ani e pr esent ed no exper t  t est i mony and she 

chose not  t o t est i f y her sel f .    

¶117 I  concl ude t hat  t he Count y sat i sf i ed i t s bur den by 

c l ear  and convi nci ng evi dence.   See supr a,  ¶¶102- 04.   The 

ci r cui t  cour t  had a wr i t t en l et t er  and t est i mony f r om Mel ani e' s 

                                                 
5 As di scussed i n f oot not e 3,  t he c i r cui t  cour t ,  not  a j ur y,  

act ed as t he f act  f i nder  i n t hi s case.   The r evi ewi ng cour t  has 
a dut y t o v i ew t he evi dence i n t he l i ght  most  f avor abl e t o t he 
cour t ' s  ver di ct .   Wi s.  St at .  § 805. 17( 2) ;  Reuben,  324 
Wi s.  2d 758,  ¶19.   Her e,  t he c i r cui t  cour t  c i t ed t he pr oper  
l egal  st andar d and concl uded t hat  t he st andar d was f ul f i l l ed.   
The cour t ' s  or der  st at ed t hat  due t o ment al  i l l ness,  Mel ani e " i s 
subst ant i al l y  i ncapabl e of  appl y i ng an under st andi ng of  t he 
advant ages,  di sadvant ages and al t er nat i ves t o [ ]  her  condi t i on 
i n or der  t o make an i nf or med choi ce as t o whet her  t o accept  or  
r ef use psychot r opi c medi cat i ons. "   The maj or i t y opi nes t hat  i t s 
concl usi on mi ght  be di f f er ent  had t he Count y pr esent ed mor e 
evi dence.   See maj or i t y op. ,  ¶95.   I n doi ng so,  however ,  t he 
maj or i t y f ai l s  t o sear ch t he r ecor d f or  evi dence t o sust ai n t he 
ver di ct  and f ai l s t o v i ew t he t est i mony and r epor t s i n t he l i ght  
most  f avor abl e t o t he cour t ' s  det er mi nat i ons.    
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casewor ker ,  who pr ovi ded evi dence t hat  Mel ani e was noncompl i ant  

wi t h t he t er ms of  her  out pat i ent  t r eat ment  by f ai l i ng t o keep i n 

cont act  wi t h t he Count y and her  doct or s,  changi ng car e pr ovi der s 

wi t hout  pr i or  appr oval ,  and sel f - adj ust i ng her  medi cat i ons.   The 

ci r cui t  cour t  al so had a wr i t t en r epor t  and t est i mony f r om Dr .  

Dave,  who i nf or med t hat  cour t  t hat  Mel ani e' s i l l ness caused her  

t o have di st ur bed t hought s and per cept i ons,  del usi ons,  and 

par anoi d t hi nki ng.   Dr .  Dave concl uded t hat  Mel ani e was unl i kel y 

t o cont i nue t r eat ment  vol unt ar i l y ,  as evi denced by her  past  

noncompl i ance.   Fr om t hi s evi dence,  t he c i r cui t  cour t  pr oper l y  

concl uded t hat  t he Count y sat i sf i ed i t s bur den t o pr ove by c l ear  

and convi nci ng evi dence t hat  Mel ani e was subst ant i al l y  i ncapabl e6 

of  appl y i ng an under st andi ng of  t he advant ages,  di sadvant ages,  

and al t er nat i ves of  her  pr escr i bed medi cat i on t o her  ment al  

i l l ness i n or der  t o make an i nf or med choi ce as t o whet her  t o 

accept  or  r ef use t he medi cat i on.  

¶118 An i nvol unt ar y medi cat i on or der  t akes ef f ect  onl y i f  

pat i ent s cannot  appl y t hei r  knowl edge of  medi cat i ons or  

t r eat ment s t o t hei r  i l l ness,  whi ch can be evi denced by f ai l i ng 

t o t ake medi cat i ons as pr escr i bed.   Her e,  Mel ani e f ai l ed t o t ake 

her  medi cat i ons as pr escr i bed.    

¶119 The maj or i t y opi ni on once agai n cr eat es a subst ant i al  

hur dl e f or  count i es t o c l ear  bef or e an i ndi v i dual  who has been 

                                                 
6 The maj or i t y ' s i nt er pr et at i on of  " subst ant i al l y  i ncapabl e"  

as " t o a consi der abl e degr ee"  shoul d not  be r ead as changi ng t he 
st andar d r equi r ed t o pr ove t hat  a per son i s i ncompet ent  t o 
r ef use medi cat i on under  Wi s.  St at .  § 51. 61( 1) ( g) 4. b.   Maj or i t y 
op. ,  ¶70.  
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commi t t ed because he or  she has been f ound t o be a danger  t o 

hi msel f ,  her sel f ,  or  ot her s under  a Chapt er  51 can be 

i nvol unt ar i l y  medi cat ed.   I n Vi r gi l  D. ,  t he cour t  i nt er pr et ed a 

por t i on of  Wi s.  St at .  § 51. 61 t o l i mi t  when t r eat ment  coul d be 

i nvol unt ar i l y  admi ni st er ed.   Vi r gi l  D.  v.  Rock Cnt y. ,  189 

Wi s.  2d 1,  9- 11,  524 N. W. 2d 894 ( 1994) .   The l egi s l at ur e passed 

Wi s.  St at .  § 51. 61( 1) ( g) 4. b.  i n r esponse t o Vi r gi l  D. ,  whi ch 

added a second way f or  count i es t o pr ove t hat  a pat i ent  i s  

i ncompet ent  t o r ef use medi cat i on.   1995 Wi s.  Act  268,  § 2.   Now 

t he maj or i t y opi ni on r epeat s t he r oadbl ock Vi r gi l  D.  cr eat ed.   

Ther ef or e,  as a pr act i cal  mat t er ,  t he maj or i t y ' s el evat ed 

st andar d wi l l  r esul t  i n count i es bei ng unabl e t o pr oper l y t r eat  

t hose ment al l y i l l  i ndi v i dual s who ar e a danger  t o t hemsel ves or  

ot her s.  

¶120 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶121 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
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