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STATE OF W SCONSI N ) I N SUPREME COURT

In the matter of the nental comm tnent of

Mel anie L.:
Qut agam e County, Fl LED
Petitioner-Respondent,
JUL 11, 2013
V.
Di ane M Frengen
Mel ani e L. , Clerk of Supreme Court

Respondent - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

M1 DAVID T. PROSSER, J. This is a review of an
unpubl i shed decision of the court of appeals,' affirmng a

decision of the Qutagamie County Circuit Court? that granted

! Qutagamie Cnty. v. Melanie L., No. 2012AP99, unpublished
slip op. (Ws. C. App. May 22, 2012).

2 Judge M chael Gage presiding.
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Qut agam e County's (the County) petition for the extension of an
i nvoluntary nedi cati on order against Melanie L. (Melanie).

12 Oiginally the County sought and obtained a court
order for Melanie's nental health comm tnment under Chapter 51.
The court conmmtted Melanie to the County for outpatient care
and custody for a period of six nonths. The court also issued
an order for involuntary nedication and treatnent. Mel ani e did
not chal l enge either of these two orders.

13 Shortly before the end of the six nonths, the County
sought, and the circuit court granted, an extension of both
orders for an additional 12 nonths.

14 Wth respect to the latter order, the County relied on
Ws. Stat. § 51.61(1)(g)4.b.® to establish that Mlanie was

i nconpetent to refuse nedication. The statute provides:

4. . . . [Aln individual 1is not conpetent to
refuse nedication or treatnment if, because of nenta
illness . . . and after t he advant ages and

di sadvantages of and alternatives to accepting the
particul ar medication or treatnent have been expl ai ned
to the individual, one of the following is true:

b. The individual is substantially incapable
of applying an understanding of the advantages,
di sadvantages and alternatives to his or her
mental illness . . . in order to make an i nforned
choice as to whether to accept or refuse
medi cation or treatnent.

Ws. Stat. § 51.61(1)(g)4.b.

3 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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15 Mel ani e appealed only the extension of the involuntary
medi cati on order. She contended that the County did not neet
its burden of proving her inconpetent to refuse treatnent under
Ws. Stat. 8§ 51.61(1)(g)4.b

16 Specifically, Mel anie argued that the exam ning
doctor's opinion that she was inconpetent to refuse nedication
did not satisfy the statutory standard because the doctor
testified that Mel anie was not "capable of applying the benefits
of the nedication to her advantage" rather than that she was
substantially incapable of applying an wunderstanding of the
advant ages, di sadvant ages, and alternatives to her nenta
illness in order to nake an infornmed choice as to whether to
accept or refuse nedication. Mel anie also argued that the
circuit court msapplied the statutory standard by relying too
heavily on her nental illness to support the nedication order
even though there was evidence that she <could apply an
under st andi ng of the advantages, disadvantages, and alternatives
of nmedication to her nental illness.

17 The court of appeals affirnmed, concluding that the
exam ning doctor's report and testinony, along wth other
evidence in the record, supported the circuit court's findings.
In short, the court of appeals agreed that Melanie could not
apply the "advantages of taking or the disadvantages of not
taking psychotropic nedication to her present circunstance.”

Qutagame Cnty. v. Melanie L., No. 2012AP99, unpublished slip

op., Y13, (Ws. C. App. May 22, 2012) (internal quotation marks

omtted).
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18 W reverse the court of appeals. The circuit court
m sstated the burden of proof. In any event, the County failed
to prove by clear and convincing evidence that Mlanie was
"substantially incapable of applying” an understanding of the
advant ages, di sadvantages, and alternatives of her prescribed
medi cation to her nental illness in order to make an inforned
choice as to whether to accept or refuse the nedication. The
County did not overcone Ml anie's presunption of conpetence to
make an informed choice to refuse nedication.

19 In particular, the mnedical expert's termnology and
recitation of facts did not sufficiently address and neet the
statutory standard. Medi cal experts nust apply the standards
set out in the conpetency statute. An expert's use of different
| anguage to explain his or her conclusions should be |inked back
to the standards in the statute. When a county disapproves of
the choices nade by a person under an involuntary nmnedication
order, it should nake a detailed record of +the person's
nonconpliance in taking prescribed nedication and show why the
nonconpl i ance denonstrates the person's substantial incapability
of applying his or her understanding of the nedication to his or
her mental ill ness.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

10 Melanie is a 25-year-old woman living in Qutagam e
County who suffers fromnental ill ness.

11 Melanie first experienced issues wth her nental
health in January 2009 when she was living in Mchigan. At that
tine, Mel ani e's synpt ons i ncl uded i nsomi a, depr essi on,

4
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paranoia, and "a delusional belief that other persons had been
attenpting to poison her or harm her in other ways." Mel ani e
called in sick to her place of work and stayed hone, terrified.
Wth her nother's help, she voluntarily admtted herself to
Henry Ford Maconb Hospital where she was detained for nine days
and diagnosed with major depressive disorder, wth psychotic
features. Mel anie "responded favorably" to R sperdal, an
antipsychotic nedication, while at the hospital, and was
instructed upon her release to continue taking Risperdal and
participate in outpatient counseling. However, she stopped
using Risperdal when her prescription ran out because she said
she could not afford it and because she did not |ike Risperdal's
side effects. Mel anie also clainmed that she could not afford
out pati ent counsel i ng.

12 In 2010 Melanie noved to Wsconsin to "kind of start
over." She lived with a nunber of roommates in Neenah, then
moved into her own apartnent in Appleton. She conpleted a one-
senmester certified nursing assistant program at Fox Valley
Technical College, and she worked in retail at a departnent
store. Al though she was not taking any nedication during this
time, Melanie reported no problens, and her records did not
i ndi cate any problens until early February 2011

113 On February 3 Melanie left work early because she felt

anxi ous and paranoid.* Mel anie's boyfriend later found her

“In the report of Dr. Indu Dave, one of the two doctors
ordered to conduct an evaluation of Melanie prior to a final
hearing on commtnent, Melanie recounted how she felt that
people were trying to "get" her.
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wandering around her apart nent conplex in a confused,
di soriented state. He took her to St. Elizabeth Hospital where
she was treat ed.

124 In the early hours of February 4, an officer fromthe
Appl eton Police Departnent interviewed Ml anie and her boyfriend
about her condition. The officer filed a Statement of Energency
Detention to hold Melanie in tenporary protective custody at St
El i zabet h. The Statenent listed the officer, another officer,
and Melanie's boyfriend as w tnesses. It was approved for
filing by Kate Siebers (Siebers), a crisis casewrker for the
County.

115 On February 7, 2011, the circuit court held a probable
cause hearing as required by Ws. Stat. § 51.20(7).° The court
found probable cause to believe that Melanie was nentally ill, a
proper subject for treatnment under Chapter 51, and dangerous to
herself or others. The court also found probable cause to order
involuntary nmnedication pending a final determnation. In
particular, the court concluded—under the statutory standard of
Ws. Stat. 8 51.61(1)(g)4.b.—that Melanie was "substantially

i ncapable of applying an understanding of the advantages,

di sadvantages and alternatives to . . . her condition [i.e.,
mental illness] in order to make an informed choice as to
whet her to accept or refuse psychotropic nedications." The

>If an individual is the subject of an energency detention
under Ws. Stat. § 51.15, then the court must hold a hearing
wthin 72 hours to determine if there is "probable cause to
believe the allegations nade" in the Statenment of Energency
Detention are true. Ws. Stat. 8§ 51.20(7)(a).
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court ordered a final hearing and directed two nedical experts
to evaluate Melanie before her release from St. Elizabeth
Hospi tal .

16 Dr. David Warner, a psychol ogi st, evaluated Ml anie at
St. Elizabeth on February 11. Dr. Warner reported that at the
time of his exam nation, Melanie' s synptons had subsided and she

® an antipsychotic nedication, and Ativan,’ a

was taki ng Seroquel,
medi cation for anxiety. Dr. Warner reported that Mel anie was of
average intelligence, able to understand and answer questions,
and that her "thought processes were generally coherent and goal
directed.” However, due to Melanie's "paranoia and del usi ons of
persecutions,”™ Dr. Warner concluded that her "insight and
judgnment regarding her loss of contact wth reality were
inpaired.”
17 Dr. Warner diagnosed Melanie with Psychotic Disorder

Not Otherwi se Specified (NCS). He concluded that Ml anie's
psychotic disorder "grossly inpaired her judgnent, behavior, and
capacity to recognize reality."” Dr. Warner opined that Ml anie

was "marginal ly i nconpet ent to refuse t reat nent wth

psychotropi ¢ nedication,” concluding that although she was able

® The reference book Advice for the Patient |ists Seroquel
as t he comonl y used br and name for Quet i api ne.
"Quetiapine . . . is used to treat psychotic disorders, such as
schi zophreni a. " 2 Advice for the Patient: Drug Information in
Lay Language 1370 (24th ed. 2004).

" Ativan is defined as the "trademark for preparations of
[ L] orazepam " Dorland's |Illustrated Medical Dictionary 167
(29th ed. 2000).
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to express a basi c under st andi ng of t he advant ages,
di sadvantages, and alternatives to treatment with psychotropic
medi cation in general terns, she had not applied "this
information to her nental illness consistently in order to nake
an informed <choice as to whether to accept or refuse

psychotropi c nedication or treatnent." He added:

It is nmy opinion that she is dangerous to herself
primarily because she is likely inconpetent to refuse
treatment with psychotropic nedication and there is a
subst anti al probability, based on her treat nent
records and recent acts and om ssions, that she wl

suffer severe nental and enotional harm. . . . Gyven
her hi story of not fol |l ow ng her prescri bed
psychotropic medi cati on schedule . . . it IS ny

opinion that she is unlikely to avail herself of such
treatnment voluntarily.

118 Dr. Indu Dave, a psychiatrist, perforned the other
eval uation of Melanie on the sane day as Dr. Warner. He found
that Melanie exhibited average intelligence, but margina
j udgnment and i nsight. He wote that Melanie believes "she has
sone nental health issue” and "may need nedication” but "does
not |ike taking nedication.” Dr. Indu Dave diagnosed Ml anie
with Psychotic Disorder, NOS, but ruled out Schizophrenia,
Par anoi d. Dr. Indu Dave found Melanie to be a proper subject
for commtnent and treatnent. Wth regard to nedication, Dr.
| ndu Dave concluded that Melanie "was able to engage herself in
a discussion regarding risk[s] and benefits of the prescribed
nmedi cation but due to her current state of mnd, she was not
able to fully conprehend or apply this know edge to herself.

She is not considered conpetent to refuse nedications.”
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19 The circuit court held a final hearing on February 18,
2011, to rule on the County's request for a six-nonth nental
health commtnment order, and a six-nonth order for involuntary
medi cation. Melanie stipulated to both orders, while confirmng
that she was taking the prescribed nedication and feeling "a | ot
better.” The court accepted the stipulations and approved both
orders, thereby commtting Mlanie to the care of the Human
Services Board of the County for a period not to exceed six
nont hs.

20 The commitnent order provided for outpatient treatnent
with conditions, which Ml anie acknow edged with her signature.

These conditions i ncl uded:

. Keep appoi ntnents with court-appoi nted exam ners.

. Take all doses of psychotropic nedication prescribed
for ne.

. Keep all appointnments with treatnment providers and

case nmanagenent staff.

. Cooper at e wth psychol ogi cal and/ or psychiatric
testing and therapy.

. Keep case nmanagenent or treatnent staff advised of
current residential address or |ocation.?

21 The initial treatnent plan devel oped for Ml anie by

the County contained an additional condition: "This individual

8 These conditions appear in a standard form ME- 912,
devel oped by the Fornms Conmmttee of the Wsconsin Judicial
Conf er ence.
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may not be involved in other fornms of treatnment unless approved
by her therapist at Human Services."

122 Melanie was assigned by the County to Dr. M agros
Cuar esma- Anbas (Dr. Anbas) to receive psychiatric services. Her
initial caseworker was Lisa Peterson, who was replaced
tenporarily by Siebers in late May 2011.

123 On June 16, 2011, Siebers submtted a 120-day progress
report concluding that Melanie was conpliant with the conditions
of her commtnent. Si ebers noted, however, that Melanie
di sconti nued her nedications because she said she becane
pr egnant . After reporting a mscarriage, Mlanie scheduled a
followup appointnment with Dr. Anbas to reconmence nedication
after Siebers rem nded her that the conditions of her conmmtnent
required her to do so.

24 On July 15, 2011, Siebers, in consultation with Dr.
Anbas, recommended a one-year extension of Ml anie' s conmmtnent
and involuntary nedication orders. Siebers' letter to the
Regi ster in Probate stated: "It is our belief that Melanie wll
not follow through wth treatnment wthout the Ch. 51.20
Commtnment in place due to limted insight into her nental
illness. W also recoomend a court order for Melanie to receive
medi cations due to her limted insight on the need for such
medi cations. " Four days later, on July 19, the County
petitioned for an extension of the commtnent and involuntary
medi cati on orders.

125 At her followup appointnent, which also occurred on
July 19, Melanie asked Dr. Anbas to prescribe Seroquel because

10
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she had done well previously on that nedication. Dr. Anbas
prescribed the antipsychotic drug Seroquel, along wth the
anti depressant drug Celexa,® both to be taken regularly. In

addition, Dr. Ambas prescribed Lorazepam® an antianxiety drug,
to be taken as needed.

26 On August 14 Dr. Jagdish Dave (Dr. Dave), a
psychiatrist, interviewed Ml anie in relation to extending her
conmi t ment . During the interview Melanie reported that she was
taki ng Seroquel as prescribed and that she took Lorazepam when

she felt anxious.'®> However, Mlanie told Dr. Dave that she had

® Celexa is a "trademark for a preparation of cital opram
hydr obr om de. " Dorland's Illustrated Medical Dictionary 305
(29th ed. 2000). Ctal opram hydrobrom de is "an anti depressant
conmpound used in the treatnent of major depressive disorder,
adm ni stered orally." 1d. at 359.

10 ) orazepam is defined as "[a]n antianxiety drug of the
benzodi azepi ne group.” Stednman's Medical Dictionary 1032 (27th
ed. 2000). See also Dorland's Illustrated Medical Dictionary
1027 (29th ed. 2000) (defining Lorazepam as "a benzodi azepi ne
with anxiolytic and sedative effects, admnistered orally in the
treatment of anxiety disorders and short-term relief of anxiety
synptonms and as a sedative-hypnotic agent").

1 Two different psychiatrists with the last name of "Dave"
examned Melanie in regard to her Chapter 51 comm tnent. Dr .
| ndu Dave evaluated Melanie prior to her initial February 2011
comm t nent . Dr. Jagdi sh Dave perfornmed the County's eval uation
of Melanie for its petition for extension and testified at the
ext ensi on heari ng. The full nanme of Dr. Indu Dave is used to
di stinguish him from Dr. Jagdish Dave (Dr. Dave). Dr. Dave's
report and testinony are nore inportant to this case than Dr.
| ndu Dave's report.

12 As an exanple, Melanie recounted that she took Lorazepam

when she felt depressed follow ng her mscarriage and when she
was anxi ous about her upcom ng weddi ng.

11
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stopped taking Celexa because she did not feel anxious and
believed the Seroquel was sufficient. Melanie also inforned Dr.
Dave during the interview that she was not happy wth Dr. Anbas
(she "does not know what she is doing"); she did not Iike
clinical therapist Siebers; and she now had private insurance
and was seeking treatnent through another doctor on her own.

127 Utimately, Dr. Dave's report to the circuit court
concluded that Melanie was a proper subject for extension of a
Chapter 51 commtnent and that she was inconpetent to refuse
psychotropi ¢c nedication. The doctor's report concluded that
Mel anie suffered from Psychotic Disorder, NOS, "a substantial
di sorder of thoughts and perception, which grossly inpairs her
judgnent, capacity to recognize reality, [and] ability to care
for herself.” Dr. Dave reported that Melanie's condition was
treatable, but she would revert to "the previous |evel of nental
status" if the court did not extend her commtnent. The doctor
al so recommended that the court extend the order for involuntary
adm ni stration of nedication. H's report stated that Ml anie
based upon her educational background, was "able to express the
benefits and risk of the psychotropic nedication; however, she

is unable to apply such understanding to her advantage and she

is considered to be not conpetent to refuse psychotropic
medi cation. . . . The pati ent woul d not conply W th
psychotropic nedication wthout [an] involuntary adm nistration

order fromthe court.” (Enphasis added.)

12
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128 At the hearing on the petition for extension of the
conmmi t ment and involuntary nedication orders, the County
presented Siebers and Dr. Dave as W t nesses.

129 Siebers testified t hat t here had been no
hospitalizations during Melanie's six-nmonth conmtnent, and she
was "nostly conpliant” with doctor appointnents; however, she
needed to be pronpted to reschedul e appoi ntnents, and there was
a question about her conpliance with the nedication order.
"There's always concern when our clients discontinue their
medi cations or choose to adjust their nedications wthout
doctor's advice," Siebers testified. She acknow edged speaki ng
with Melanie only two or three tines by telephone since late
May. 13 Relying on her nore frequent conversations wth Dr.
Anbas, Siebers concluded that Ml anie |acked "insight into the
pur pose of treatnent."

130 Dr. Dave testified that he discussed with Ml anie the
advant ages, disadvantages, and alternatives to psychotropic
medi cation. The doctor also testified that Melanie was able to
express an understanding of the advantages and di sadvantages of
medi cat i on: Mel anie knew which nedications she had Dbeen
prescri bed, when she took those nedications, and the effects of

those nedications on her. However, Dr. Dave repeated the

13 Siebers testified that she had tried several times to
reach Melanie by telephone but, for a tinme, Melanie' s phone was
di sconnect ed. She testified that she had not been pronptly
notified of Melanie' s new tel ephone nunber. Mel anie told the
court that she had |eft her new tel ephone nunber in a voice
mai | .

13
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conclusion in his witten report—that Ml anie was not capable
of "applying the benefits of the nedication to her advantage."

Dr. Dave's testinony included the foll ow ng exchanges:

Q Doctor, have you had an opportunity to discuss
t he advantages and disadvantages and alternatives to
treatment with [ Mel anie]?

A. Yes, | did.

Q And based upon that conversation, do you have an
opinion to a reasonabl e degree of nedical certainty as
to whether [Melanie] is substantially incapable of
appl yi ng an under st andi ng of t he advant ages,
di sadvantages, and alternatives to her condition such
t hat she would be able to accept or refuse
psychotropi c nmedi cations on an [informed] basis?

A | do not think that she's capable of applying the
benefits of the nedication to her advantage.

Q Ckay. And the psychotic disorder not otherw se
specified, Doctor, would that include or nanifest
substantial disruption in thought and perception?

A. Yes.

Q And, Doctor, one |ast question. To a degree of
medi cal certainty, do you have an opinion as to
whether [Melanie,] if treatnent were wthdrawn[,]
woul d be a proper subject for comm tnent?

A Yes.
Q And why—why is that?

A Because in ny opinion, she is not reliable for
continuing the treatnment on a voluntary basis, and if
she does not continue recommended treatnent, she would
rel apse, and she would end up institutionalized, and
she woul d again be initiated a Chapter 51 comm t nent.

14
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[ Cross-exam nation by M. Lutgen, Melanie's attorney]

Q And did you discuss the benefits and risks of the
psychot ropi ¢ nedi ci nes?

A Yes, | did.

Q And Melanie was able to express those benefits
and risks to you in that conversation?

A She was able to express but was not capable of
applying it to her advantage.

131 Melanie was present at the hearing but did not
testify, as was her right. Ws. Stat. 8§ 51.20(5). Her attorney
did not present other evidence. Melanie did give a brief
unsworn statenent to the court. Consequently, Circuit Judge
M chael Gage, who had conducted the conmtnment hearing in
February, had the testinony of Dr. Dave, his five-page witten
report, and the testinony of Siebers as the evidence upon which
to base his ruling. Judge Gage may have considered the July 15
letter signed by Siebers and Dr. Anbas to the Register in
Probate recommending that the court extend the involuntary
medi cati on order.

132 The circuit court determ ned that Ml anie had a mental
illness and was a proper subject for treatnment under Chapter 51,
extending both the commtnment order and the involuntary
medi cati on order.

133 Wth regard to the involuntary nedication order, the
circuit court found Mlanie to be able to "reflect on her
treatment and course of treatnment in an intelligent way." Yet,

the court commented that this intelligent reflection did not

15
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provide a basis to discount the testinony of Dr. Dave and
Si ebers. The court also noted that "the very nature of"
Mel anie's "underlying diagnostic nalady" of paranoia and
delusional thinking "gives proper concern for and to the
reliability of her own self-assessnent . . . ." The circuit
court ultimately concluded that Melanie "is a person that by the

clear greater weight of the evidence is not one who can reliably

apply an under st andi ng of t he advant ages and
di sadvantages . . . of not taking psychotropic nedications to
her present circunstance."” The court's extension order states a

finding enbodying the statutory standard under Ws. Stat.
§ 51.61(1)(g)4.b.
134 Mel anie appealed only the extension of the involuntary

medi cati on order. Melanie L., slip op., 11 She argued that

the statutory standard—which required the County to prove by
clear and convincing evidence that she was "substantially
i ncapable of applying an wunderstanding of the advantages,

di sadvant ages and alternatives"” of nedication to her condition—

was not substantiated by the evidence and not net by Dr. Dave's

Y Wiile ordering the admnistration of involuntary
medi cation, the circuit court still hoped that Ml anie would be
consulted in treatnent decisions:

It seens to ne clear that a treatnent provider ought
to listen very carefully to, be mndful of, and weigh
in a significant way [Melanie]'s concerns and
expressed concerns because she's capable of insight,
and she certainly is an intelligent person and has the
capacity of thinking clearly to act wth insightful
intelligence.

16
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opinion that she was unable to apply an understanding "to her
advant age. " Id., 910. Mel ani e al so argued on appeal that the
circuit court based its finding of inconpetence to refuse
medi cation on the fact that she was nentally ill, contrary to

this court's holding in Virgil D. v. Rock County, 189 Ws. 2d 1,

524 N.W2d 894 (1994). 1d., 113.

135 The court of appeals affirmed the involuntary
medi cation extension, holding that despite the existence of
evidence to the contrary, the testinony and evidence
sufficiently supported the circuit court's findings, and the
court of appeals was required to give deference to the circuit
court's reasonable inferences and factual findings. I1d., 9Y11.
The court of appeals also concluded that a doctor did not have
to "iterate the specific words of the statute in order for the
evidence to be sufficient." Id. Finally, the court of appeals
rejected Melanie's argunent that the circuit court based its
decision on the fact that Mlanie had a nental illness. Id.
113.

136 Melanie petitioned this court for review, which we
granted on Novenber 14, 2012.

1. STANDARD COF REVI EW

137 Melanie contends the County failed to neet its burden
of proving that she was inconpetent to refuse nedication under
Ws. Stat. § 51.61(1)(g)4.Db. The County bears the burden of
proving Melanie inconpetent to refuse nedication by clear and
convi nci ng evidence. Ws. Stat. 8§ 51.20(13)(e); Virgil D., 189
Ws. 2d at 12 n.7.

17
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138 We wll not disturb a circuit court's factual findings

unless they are clearly erroneous. K.NK v. Buhler, 139

Ws. 2d 190, 198, 407 N W2d 281 (C. App. 1987). We accept
reasonable inferences from the facts available to the circuit

court. K.S. v. Wnnebago OCnty., 147 Ws. 2d 575, 578, 433

N.W2d 291 (C. App. 1988).

139 In evaluating whether the County net its burden of
proof, a court mnust apply facts to the statutory standard in
W s. St at . 8§ 51.61(1)(9g)4.b. and interpret the statute.
Applying facts to the standard and interpreting the statute are
questions of law that this court reviews independently. Estate

of Genrich v. CHC Ins. Co., 2009 W 67, 910, 318 Ws. 2d 553,

769 N.W2d 481 (citation omtted).
[11. DI SCUSSI ON
40 This case requires the court to interpret a statutory

provi sion—Ws. Stat. 8 51.61(1)(g)4.b.—that has heretofore

evaded review in this court. Interpretation of a statute
"begins with the | anguage of the statute. | f the nmeaning of the
statute is plain, we ordinarily stop the inquiry. Statutory

| anguage is given its common, ordinary, and accepted neaning."

State ex rel. Kalal v. GCrcuit Court for Dane Cnty., 2004 W 58,

145, 271 Ws. 2d 633, 681 N.W2d 110 (internal quotation marks
and citations omtted). Ascertaining the plain neaning of a
statute often requires considering a statute's scope, context,
and pur pose—based upon the text and structure of the statute—

to avoid unreasonable or absurd results. Id., 97946, 48.

18
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Legislative history may be relevant to confirma statute's plain
meani ng. 1d., {51.

41 Before interpreting Ws. Stat. 8 51.61(1)(g)4.b. and
applying the facts of this case to the statute, we review the
devel opment of the |law on involuntary nedication orders, both in
the United States Suprene Court and in Wsconsin. Next, we
exam ne the evolution of the involuntary nedication statute and
interpret the provision at issue in this case, phrase by phrase.
Finally, we apply the facts of Melanie's case to the statute and
conclude that the County failed to prove by clear and convincing
evi dence that Ml anie was inconpetent to refuse nedication.

A. Devel opnent of Wsconsin's Conpetency Standard for Refusing
| nvol untary Medi cation

142 An individual's right to refuse unwanted nedica
treatment "emanates from the comon law right of self-
determnation and informed consent, the personal liberties
protected by the Fourteenth Amendnent, and from the guarantee of
liberty in Article I, [ S] ection 1 of the Wsconsin

Constitution." Lenz v. L.E. Phillips Career Dev. Cr., 167

Ws. 2d 53, 67, 482 N.W2d 60 (1992); see also Cruzan v. Dir.

Mb. Dep't of Health, 497 U S 261, 278 (1990) (conpetent

individuals have a protected Fourteenth Anmendnment |iberty

interest in refusing unwanted nedical treatnent).?®®

15 W do not read these cases as deciding that a minor has a
constitutionally protected liberty interest in refusing unwanted
medi cal treatnent, irrespective of the consequences. Cf. Parham
v. J.R, 442 U. S 584, 600 (1979)).
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143 Conpetent individuals also retain a "'significant'

liberty interest in avoiding forced nedication of psychotropic

6

drugs."?! State v. Wod, 2010 W 17, 925, 323 Ws. 2d 321, 780

N.W2d 63 (citing Wshington v. Harper, 494 U.S. 210, 221

(1990)). "The forcible injection of nedication into a
nonconsenti ng person's body represents a subst anti al

interference with that person's liberty."?

Harper, 494 U. S. at
229. However, while a patient has "an interest in remaining
free from bodily intrusion,” the state has an interest in
admnistering treatnent to a patient pursuant to a conmtnent

order. Mary C. MCarron, Comment, The Right to Refuse

Anti psychotic Drugs: Safeguarding the Mentally |nconpetent

Patient's Right to Procedural Due Process, 73 Marq. L. Rev. 477,

484 (1990) (footnote omtted). Current nental health statutes

16 psychotropic is defined as "[a]ffecting the psyche;
denoting, specifically, drugs used in the treatnment of nental
illnesses." Stedman's Medical Dictionary 1167 (24th ed. 1982).

17 persons opposed to the involuntary admnistration of
psychotropic nedication argue that these drugs have "serious,
even fatal, side effects.” Wshington v. Harper, 494 U S. 210,
229 (1990); see also State ex rel. Jones v. GCerhardstein, 141
Ws. 2d 710, 727, 416 N W2d 883 (1987) (listing sone of the
nmost comon side effects). Persons who resist forced nedication
and other critics also contend that they have a right to be free
from governnment intrusion directly upon the mnd. See generally
Stephan Beyer, Coment, Madness and Medicine: The Forcible
Adm nistration of Psychotropic Drugs, 1980 Ws. L. Rev. 497.
For a nore recent description of psychotropic nedications and
their potential side effects, see National Institute of Mental
Health, Mental Health Medications, US. Dep't of Health & Human
Servs. (2012),
http://ww. ni mh. ni h. gov/ heal t h/ publ i cati ons/ ment al - heal t h-
medi cati ons-/ nment al heal t hnedi cati ons_I| n. pdf.
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reflect a balance between treating nental illness and protecting
the individual and society from danger on the one hand, and
personal liberty of the individual on the other.!®

44 Wsconsin's nodern nental health statutes originated
in Chapter 430, Laws of 1975, also known as the 1976 Mental
Health Act.!® The conpetency standard for refusing medication
was first articulated in 1978. § 98, ch. 428, Laws of 1977, see
also Virgil D, 189 Ws. 2d at 11 n.6. The standard initially

read:

(g) Prior to the final commtnent hearing and
court commtnent orders, [the patient shall] have the
right to refuse all nedication . . . except as ordered
by the court under this paragraph, or in a situation
where such nmedication or treatnent is necessary to
prevent serious physical harm to the patient or to
others. . . . An individual 1s not conpetent to
refuse nedication if because of nental illness,
devel opnent al di sability, al cohol i sm or dr ug
dependence, the individual is incapable of expressing
an understanding of the advantages and di sadvantages
of accepting treatnent, and the alternatives to
accepting the particular treatnment offered, after the
advant ages, disadvantages and alternatives have been
expl ained to the individual.

Ws. Stat. 8 51.61(1)(g) (1977-78). Initially, only persons

detained pending a final commtnment hearing could exercise

18 peter D. Keane, Case Comment, The Use of the Cear and
Convi ncing Evidence Standard in Cvil Commtnent Proceedi ngs
Pursuant to the Adam Walsh Act Does Not Violate Due Process—
United States v. Constock, 627 F.3d 513 (4th Gr. 2010), 7 J.
Health & Bionedical L. 667, 670 (2012).

19 Steven K. Erickson, Mchael J. Vitacco, & Gregory J. Van
Rybroek, Beyond Overt Violence: Wsconsin's Progressive Cvil
Commtnment Statute as a Marker of a New Era in Mental Health
Law, 89 Marqg. L. Rev. 359, 367 (2005).
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informed consent to refuse nedication. See id. Thus, prior to
1987, involuntarily conmmtted persons in Wsconsin—even if
conpetent—did not have the statutory right to refuse

medi cation. See id.; see also Virgil D, 189 Ws. 2d at 11 n.6.

45 In State ex rel. Jones v. Gerhardstein, this court

held that the conpetency standard to refuse nedication in Ws.
Stat. 8 51.61(1)(g) (1985-86) violated equal protection as
guaranteed by the United States and Wsconsin Constitutions.
Jones, 141 Ws. 2d 710, 734, 416 N.W2d 883 (1987). The Jones
court concluded that no rational basis existed for the statutory
distinction between those awaiting commtnent and those subject
to a final commtnent order. ld. at 737. The court also

concluded that "the patient through infornmed consent makes the

choices of bodily treatnent,” id. at 739, and that a presunption
of conpetence to choose nust apply to all individuals regardl ess
of comm tnment status. ld. at 737, 739. The court further

enphasi zed that involuntary commtnent cannot be equated to a
finding of inconpetence because "the concepts of nental illness
and conpetency are not synonynous. An individual my be
psychotic, yet neverthel ess capable of evaluating the advantages
and di sadvantages of taking psychotropic drugs and nmaking an

i nformed decision."? Id. at 728.

0 For an analysis of the State ex rel. Jones .
Cerhardstein decision and its inpact on institutional practice,
see Delila MJ. Ledwith, Note, Jones v. Gerhardstein: The

| nvoluntarily Commtted Mental Patient's Right to Refuse
Treatment with Psychotropic Drugs, 1990 Ws. L. Rev. 1367.
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146 As a result of Jones, the legislature anended Ws.
Stat. 8 51.61(1)(g) and created subd. 4. 1987 Ws. Act 366,

8§ 18. The new conpetency standard was stated as foll ows:

(g) [Patients shall hlave the following rights,
under the follow ng procedures, to refuse nedication
and treatnment:

1. Have the right to refuse all nedication
and treatnent except as ordered by the court
under subd. 2, or in a situation in which the
medi cation or treatnment is necessary to prevent
serious physical harm to the patient or to
ot hers.

4. For purposes of a determ nation [prior
to or followwng a final commtnent order,] an
individual is not conpetent to refuse nedication

if, Dbecause of nental illness, developnenta
disability, alcoholism or drug dependence, the
i ndi vi dual IS i ncapabl e of expressi ng an

under standi ng of the advantages and di sadvant ages
of accepting treatnent, and the alternatives to
accepting the particular treatnent offered, after
the advantages, disadvantages and alternatives
have been expl ained to the individual.

Ws. Stat. 8§ 51.61(1)(g)1l. & 4. (1987-88). This standard of
conpetency to refuse nedication applied to persons detained
pending a final conmtment hearing and persons subject to a
final commtnment order. At that tinme the sole standard to prove
i nconpetency was whether the individual was "incapable of

expressi ng an understandi ng of the advantages and di sadvant ages”

of, and alternatives to, accepting the particular nedication or
treatment. 1d. (enphasis added).
147 Seven years later in Virgil D., this court confirned

that the standard in then-Ws. Stat. 8 51.61(1)(g)4. provided
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only one method by which an individual <could be proven
i nconpetent to refuse nedication. Virgil D, 189 Ws. 2d at 5.
In that case, Rock County sought an order to authorize the
involuntary admnistration of nedication for Virgil D Id. at
7. The exam ning psychiatrist reported that while Virgil D. was

able to express an understanding of the advantages and

di sadvantages of treatnment, he was inconpetent to refuse
medi cati on because he | acked insight into his nental illness and
thus could not exercise infornmed consent. | d. The circuit

court granted Rock County's petition for involuntary nedication
and the court of appeals affirnmed. Id. at 8.

48 Reversing the decision on review, this court held that
the interpretation adopted by the lower courts disregarded the
pl ain | anguage of the statute. The Virgil D. court concluded
that 8 51.61(1)(g)4. provided only one standard by which to
prove an individual inconpetent to refuse nedication. Id. at
11. The court concluded that the circuit court and the court of
appeals "erred when they ignored the statutory standard and
pl aced greater enphasis on the psychiatrists' testinony that

Virgil was not conpetent to refuse nedication because he did not

have an appreciation of his own nental illness.” ld. at 13
(footnote omtted). This court said that by reading the
provision as illustrative rather than exclusive, the two courts

altered the test for conpetency and changed the neaning of the
statute. 1d. at 9.

149 The Virgil D. court also affirmed the conclusion in
Jones that "[wjlhen a circuit court is asked to determne a
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patient's conpetency to refuse nedication or treatnent pursuant

to 8 51.61(1)(g)4[.], Stats., it nust presune that the patient
is conpetent to make that decision.” Id. at 14 (citation
omtted).

150 Furthernore, the Virgil D. court concluded that—n

determ ning whether the evidence shows a person understands the
advant ages, disadvantages, and alternatives to a particular
medi cation—a <circuit court should "take into account" the

followng five factors

(a) Whether the patient is able to identify the
type of recommended nedication or treatnent;

(b) whether the patient has previously received
the type of nedication or treatnment at issue;

(c) if t he pati ent has recei ved simlar
treatment in the past, whether he or she can describe
what happened as a result and how the effects were
beneficial or harnful;

(d) if the patient has not been simlarly
treated in the past, whether he or she can identify
the risks and benefits associated with the recomended
medi cation or treatnent; and

(e) whether the patient holds any patently false
beliefs about the recomrended nedication or treatnent
which would prevent an wunderstanding of legitinmate
ri sks and benefits.

ld. at 14-15.
51 Finally, the Virgil D. court remnded circuit courts

t hat they

nmust maintain the distinction that this court
recogni zed in Jones between a patient's nental illness
and his or her ability to exercise informed consent.
The focus of a hearing on the patient's right to
exercise infornmed consent should not be upon whether
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the court, the psychiatrist or the County believes the
patient's decision is the wong choice. Rat her, the
focus nust be upon whether the patient understands the
i nplications of t he recommended medi cati on or
treatment and is nmaking an i nforned choice.

ld. at 15 (citation omtted).

152 After the Virgil D. deci si on, t he | egi slature

responded to the ruling by nodifying the statute. 1995 Ws. Act
268, 8 2 created a second, alternative standard in Ws. Stat.
8§ 51.61(1)(g)4. for conpetency to refuse nedication. Thi s
alternative standard read: "The individual is substantially

incapable of applying an understanding of the advantages,

di sadvantages and alternatives to his or her nental illness,
devel opnmental disability, alcoholism or drug dependence in order
to make an infornmed choice as to whether to accept or refuse
medi cation or treatnment." 1995 Ws. Act 268, 8§ 2 (enphasis
added). Both standards are now part of Wsconsin | aw
B. The Current Conpetency Standard for Refusing
| nvol untary Medi cation

53 In sum wunder Ws. Stat. 8 51.61, a person has the
right to refuse nedication unless a court determnes that the
person is inconpetent to make such a deci sion. The conpetency

standard in Ws. Stat. 8§ 51.61(1)(g)4. reads:

4. For purposes of a determ nation under subd
2. or 3., an individual is not conpetent to refuse
nmedi cation or treatnent if, because of nental illness,
devel opnent al disability, al cohol i sm or drug

dependence, and after the advantages and di sadvant ages
of and alternatives to accepting the particular
medi cation or treatnent have been explained to the
i ndi vidual, one of the following is true:
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a. The i ndi vi dual IS i ncapabl e of
expressing an understanding of the advantages and
di sadvant ages of accepting medi cati on or

treatnment and the alternatives.

b. The i ndi vi dual is substantial ly
i ncapable of applying an understanding of the
advant ages, disadvantages and alternatives to his
or her nental illness, developnental disability,
al coholism or drug dependence in order to make an
informed choice as to whether to accept or refuse
medi cation or treatnent.

Ws. Stat. 8§ 51.61(1)(g9)4.

154 There are t hus t wo ways under W s. St at .
8§ 51.61(1)(g)4. that a person who is nentally ill and who has
received the requisite explanation of the advantages and

di sadvantages of and alternatives to nedication may be found

i nconpetent to refuse such nedication. Under subd. 4., subd
para. a., the county petitioner my prove by clear and
convincing evidence that the individual Is incapable of

expressing an understandi ng of the advantages and di sadvant ages
of accepting the prescribed nedication, and the alternatives.
This is a difficult standard for a county to neet if the
individual is able to express a reasonabl e understanding of the
medi cat i on. Virgil D, 189 Ws. 2d at 14. That 1s why the
| egislature crafted a somewhat relaxed standard in subd. 4.,
subd. para. b.

155 Under the second standard, the county petitioner may
prove by clear and convincing evidence that the individual is
substantially incapable of applying the understanding he or she
has of the advantages and disadvantages of the nedication (and

the alternatives) to his or her mental illness in order to nake
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an inforned choice as to whether to accept or refuse the
medi cat i on.

56 In this case, the County's expert, Dr. Dave, and the
circuit court recognized that Mlanie was able to express an
under st andi ng of the advantages and di sadvantages of nedicati on.
Therefore, the entire focus was and is on the conpetency
standard in 4.b. This court is required to exam ne what the
statute means by "substantially incapable"” of "applying an
understanding” to "her nental illness" "in order to nmake an
i nformed choice" "as to whether to accept or refuse nedication.™

57 Normally a court begins with the plain | anguage of the
statute and gives the words their common and ordinary meaning
Kalal, 271 Ws. 2d 633, 945. Here we will begin by putting the
statute in statutory context.

158 Wsconsin Stat. ch. 51 is the statutory chapter
dealing with alcohol, drug abuse, developnental disabilities,
and nental health. The legislative policy set out in Ws. Stat.
8§ 51.001 paints wwth a broad brush, reading in part that, "[i]t
is the policy of the state to assure the provision of a full

range of treatnent and rehabilitation services in the state for

all mental disorders . . . and for nental illness . . . ." The
section speaks generally of the "least restrictive treatnent
alternative." Ws. Stat. § 51.001(1). Then it adds: "To
protect personal Iliberties, no person who can be treated
adequately outside of a hospital, institution or other inpatient
facility may be involuntarily treated in such a facility." Ws.
Stat. § 51.001(2). Hence, from the first section of the
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chapter, we see the tension between the role of the governnent

to provide caring treatnment (sometimes involuntarily and, if
necessary, by force) and the personal liberty of the individual.
159 W sconsin St at. 8§ 51.15 deal s W th enmer gency

detention, and 8 51.20 deals wth involuntary commtnent for
treat ment. Section 51.61, by contrast, is entitled "Patients
rights.” The provision to be interpreted in this case is
contained in the "Patients rights" section of the chapter.

60 In this case, there is no dispute that Melanie is
afflicted with "nental illness" and no di sagreenent that she was
properly commtted to the County for outpatient care and
cust ody. She was found to be nentally ill, dangerous because
she evidenced behavior within one or nore of the standards under
Ws. Stat. § 51.20(1) or (1m) (but not § 51.20(1)(a)2.e.), and
a proper subject for outpatient treatnent. Consequently, the
i ssue before us relates to the control that the County has over
Melanie wth respect to psychotropic nedication during her
out pati ent conm t nent.

61 The court's commtnent order in February and its order
on August 17, 2011, make clear that Melanie was not conmtted
under t he so-cal | ed "Fifth St andar d” in W s. St at .
8 51.20(1)(a)?2.e. This 1is significant because Ws. Stat.
8 51.61(1)(g)3m reads: "Followng a final commtnent order for
a subject individual who is determned to neet the commtnent

standard wunder s. 51.20(1)(a)2.e., the court shall issue an

order permtting nedication or treatnent to be admnistered to

the individual regardless of his or her consent."” (Enphasi s
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added.) In other words, subd. 3m, which imediately precedes
subd. 4., is not governed by the conpetency standards in subd.
4.

62 Subdivision 3m 1is not governed by subd. 4. because

the Fifth Standard—Ws. Stat. § 51.20(1)(a)2.e.?—eontains nmany

Ll Wsconsin Stat. § 51.20(1)(a)2.e. reads:
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of the same provisions found in Ws. Stat. 8§ 51.61(1)(g)4.b.;
and to commt a person under the Fifth Standard, the governnent

nmust prove these provisions by clear and convincing evi dence.

For an individual, other than an individual who is alleged
to be drug dependent or developnentally disabled, after the
advant ages and di sadvantages of and alternatives to accepting a
particul ar nedication or treatnent have been explained to him or
her and because of nental illness, evidences either incapability
of expressing an understanding of the advantages and
di sadvantages of accepting nedication or treatnment and the

al ternatives, or substanti al i ncapability of applying an
under st andi ng of the advantages, disadvantages, and alternatives
to his or her nental illness in order to make an inforned choice

as to whether to accept or refuse nedication or treatnent; and
evi dences a substantial probability, as denonstrated by both the
individual's treatnment history and his or her recent acts or
om ssions, that the individual needs care or treatnent to
prevent further disability or deterioration and a substanti al

probability that he or she wll, if Jleft wuntreated, |ack
services necessary for his or her health or safety and suffer
severe nental, enotional, or physical harm that will result in

the loss of the individual's ability to function independently
in the community or the loss of cognitive or volitional contro
over his or her thoughts or actions. The probability of
suffering severe nental, enotional, or physical harm is not
substantial wunder this subd. 2.e. if reasonable provision for
the individual's care or treatnent is available in the comunity
and there is a reasonable probability that the individual wll
avail hinself or herself of these services or if the individua
may be provided protective placenent or protective services
under ch. 55. Food, shelter, or other care that is provided to
an individual who is substantially incapable of obtaining food,
shelter, or other care for hinself or herself by any person
other than a treatnent facility does not constitute reasonable
provision for the individual's care or treatnment in the
community under this subd. 2.e. The individual's status as a
m nor does not automatically establish a substantial probability
of suffering severe nental, enotional, or physical harm under
this subd. 2.e.
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163 The overl apping | anguage from the two statutes may be

illustrated as foll ows:

Ws. Stat. 8 51.20(1)(a)?2.e.

Ws. Stat. 8§ 51.61(1)(g)4.b

1. and because of mental
illness

1. because of nental illness

2. after the advantages and
di sadvant ages of and
alternatives to accepting a
particul ar nedi cation or
treat nent have been expl ai ned
to himor her

2. after the advantages and
di sadvant ages of and
alternatives to accepting the
particul ar nedi cation or
treat nent have been expl ai ned
to the individual

3. evidences . subst anti al

i ncapability

3. the individual is
substantial ly i ncapabl e

4. of applying an understandi ng
of the advant ages,

di sadvant ages, and alternatives
to his or her nmental illness

4. of applying an under st andi ng
of the advant ages,

di sadvant ages and al ternatives
to his or her nmental illness

5. in order to nmake an i nforned
choi ce

5. in order to make an i nforned
choi ce

6. whether to accept or refuse 6. whether to accept or refuse
nmedi cati on or treatnent medi cati on or treatnent
64 The obvious simlarity of the |anguage in the two

sections and the fact that

at al nost t he sane tine

interpretation of one

interpretation of the other.

Ws. Stat. § 51.20(1)(a)2.e.
2002 W 104, 255 Ws. 2d 359,
detailed interpretation of

22 Separate bills creating Ws.

51.61(1)(g)4.b., respectively,

and were enacted into | aw al npst
Fifth Standard of

270, which created
§ 51.20(1)(a)2.e.,
1996. 1995 Senate Bill
conpet ency for

268 on April 22,

t he

1996.

in 1996%
section is
Wi | e
was upheld
647 N. W 2d 851,

t he

was enacted as 1995 Ws.
119, which created the 4.b.
refusing nmedication,

they were adopted by the |egislature

i ndi cate t hat t he

likely to affect the

the constitutionality of

in State v. Dennis H.,

t here has been no

statutory |anguage in either
Stat. 88 51.20(1)(a)2.e. and
proceeded along simlar tracks

1995 Senate Bil
dangerousness in
Act 292 on April 25,
standard of
Act

concurrently.

was enacted as 1995 Ws.
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provi si on. Therefore, we will proceed to discuss the |anguage

in Ws. Stat. 8 51.61(1)(g)4.b. phrase by phrase.

1. "because of nental illness”
165 Mental illness is a defined termin Ws. Stat. ch. 51
(13) (a) "Mental illness" neans nental disease to

such extent that a person so afflicted requires care
and treatnment for his or her own welfare, or the
wel fare of others, or of the community.

(b) "Mental illness", for purposes of involuntary
commtnent, means a substantial disorder of thought,
nood, perception, orientation, or nmenory which grossly
inmpairs judgnment, behavior, capacity to recognize
reality, or ability to neet the ordinary demands of
life, but does not include al coholism

Ws. Stat. § 51.01(13).

166 Thus, the phrase "because of nental illness" neans
because of a substantial disorder of thought, nopod, perception
orientation, or nenory which grossly inpairs judgnent, behavior,
capacity to recognize reality, or neet the ordinary denmands of
life.

2. "after the advantages and di sadvant ages of and
alternatives to accepting a particular nedication
or treatnent have been explained [to the person]”

167 This language is largely self-explanatory. A person
subject to a possible nental comm t ment or a possible
involuntary nedication order is entitled to receive from one or
nore nedi cal professionals a reasonabl e explanation of proposed
medi cat i on. The explanation should include why a particular
drug is being prescribed, what the advantages of the drug are

expected to be, what side effects nay be anticipated or are
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possi ble, and whether there are reasonable alternatives to the
prescribed nedication. The expl anation should be tinely, and,
ideally, it should be periodically repeated and reinforced.
Medi cal professionals and other professionals should docunent
the timng and frequency of their explanations so that, if
necessary, they have docunentary evidence to help establish this
el ement in court.
3. "the individual is substantially incapable"

168 Wsconsin Stat. 88 51.20(1)(a)2.e. and 51.61(1)(g)4.a.

use the words "incapability" and "incapable,” wthout any

nodi fier, before the phrase "expressing an understanding of the

advant ages and disadvantages of accepting nedication.” By
contrast, sone form of the wrd “"substantial” nodifies
"incapability" or "incapable" in the I|anguage we seek to

interpret related to "applying an understandi ng."
169 "lIncapable” neans "[l]acking the necessary ability,
capacity, or power" to do sonething or the inability "to perform

adequatel y. " The Anerican Heritage Dictionary of the English

Language 911 (3d ed. 1992). The word "inconpetent” is one of
the words that shows up in the definition of "incapable."™ 1d.
Hence, in the context of Ws. Stat. 8 51.61(1)(g)4.a., a person
is "incapable" if, for all practical purposes, the person sinply
cannot express the advantages and di sadvantages of a nedication
or treatment. This standard is quite rigorous for the county in
ternms of proof.

70 "Substantially incapable” is a |ess rigorous standard.
"Substantial " means "[c]onsiderable in . . . degree . . . or
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extent." ld. at 1791. Thus, the phrase "substantially

i ncapabl e neans, to a considerable degree, a person |acks the

ability or capacity to apply an understanding of the advantages
and di sadvant ages of nedication to his or her own condition.
4. "applying an understandi ng of the advantages,
di sadvant ages and alternatives [of the nedication
or treatnent] to his or her nental illness"”
171 "Apply" neans to "nake use of as suitable, fitting, or

rel evant." Webster's Third New International Dictionary 105

(3d. ed. 1986); see also Random House Unabridged Dictionary 102

(2d. ed. 1993). Using this definition, "applying an
understandi ng" requires a person to make use of his or her
understanding for his or her condition. Put anot her way,
"applying an understanding” requires a person to make a

connection between an expressed understanding of the benefits

and risks of nedication and the person's own nental illness.

72 Mel anie argues that the ability to recognize one's own
mental illness is sufficient to show that one can apply an
under st andi ng of the advantages, disadvantages, and alternatives
to his or her nental illness. W disagree. It may be true that
if a person cannot recognize that he or she has a nental
illness, logically the person cannot establish a connection
between his or her expressed understanding of the benefits and
risks of nedication and the person's own illness. However, a
person's acknow edgnent that he or she has a "nental health
i ssue" may not acknowl edge the actual problem or my sinply
articulate what doctors and courts want to hear. It is possible
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to conjure up other hypotheticals that would nullify tenporary
"recognition"” of the problem

173 Dr. Robert L. Beilman, testifying for the Alliance of
the Mentally |11l of Wsconsin at the Assenbly Judiciary
Comm ttee's hearing on 1995 Senate Bill 119, which created Ws.
St at . 8 51.61(1)(g)4.b., pointedly criticized the single

standard discussed in Virgil D.:

Under current law, a conmmtted person wth a
serious nmental illness may rattle off a |list of
medi cations as requested and actually appear quite
conpetent to soneone who is not experienced in dealing
with persons with serious nental ill ness.

Ask any [Alliance of the Mentally Il1] famly and
they will all tell you how an ill famly nenber is
able to pull himherself together for a good 20-30
m nutes and appear quite articulate and conpetent when
appearing at a hearing or a neeting or an appoi ntnent.
The illogical, delusional, paranoid behavior is put on
a back burner sonewhere in that very conplex organ,
the brain. By appearing articulate, due to an ability
to nenorize a |ist of psychotropic nedications, a
judge nmay very easily be fooled into thinking the
person i s conpetent.

Hearing on 1995 S.B. 119 Before the A Comm on Judiciary, 1995
Leg., 92nd Sess. 1 (Ws. 1995) (statenment of Dr. Robert L.
Beilman, Alliance for the Mentally IlIl of Ws.) (on file wth
Ws. Legis. Council).

174 The inport of Dr. Beilman's testinony here is that a
person with a serious nmental illness may be able to acknow edge
"issues" and rattle off side effects without being truly able to

apply his or her "understanding"” to the person's own problem
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175 Inasmuch as the subject of a conm tnent hearing cannot
be forced to testify, it is the responsibility of nedical
experts who appear as witnesses for the county to explain how
they probed the issue of whether the person can "apply" his or
her understanding to his or her own nental condition. The
person's hi story of nonconpliance in taking prescri bed
medi cation is clearly relevant, but it is not determnative if
the person can reasonably explain the reason for t he
nonconpl i ance. For both the patient and the nedical
professional, facts and reasoning are nearly as inportant as
concl usi ons.

5. "in order to make an i nfornmed choice"

176 "Informed choice" means a choice based on an infornmed
understanding of the viable options with respect to nedication
or treatnment. The key word in the statutory phrase is "choice,"
which neans the "power, right, or liberty to choose,” or an

"option." The Anerican Heritage Dictionary of the English

Language 336 (3d ed. 1992). The paragraph seeks to evaluate a
person's ability to rationally choose an option.
6. "whether to accept or refuse nedication
or treatnent"

177 This |language specifies the options that a person may
choose. It reinforces the word "choice."

178 The plain |anguage of the statute gives a person the
right "to refuse nedication or treatnent,” provided the patient
is conpetent to nake that choice. Consequently, the court's
determ nation should not turn on the person's choice to refuse
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to take nedication; it should turn on the person's ability to
process and apply the infornmation available to the person's own
condi tion before making that choice.
C. Application of the Law

179 The County noved to dismss Mlanie' s case after this
court accepted the petition for review but before oral argunent,
on grounds that Melanie's case is noot. Her involuntary
medi cation order expired one year after the order was issued on
August 17, 2011, and there is no evidence that the County sought
to extend it.

180 As a general rule, this court "will not consider a
guestion the answer to which cannot have any practical effect

upon an existing controversy." State v. Leitner, 2002 W 77,

113, 253 Ws. 2d 449, 646 N.W2d 341 (quoting State ex rel. La

Crosse Tribune v. GCircuit Court for La Crosse OCnty., 115

Ws. 2d 220, 228, 340 N W2d 460 (1983)). However, a review ng
court may decide noot issues under certain circunstances. State

v. Mrford, 2004 W 5, ¢97, 268 Ws. 2d 300, 674 N W2d 349.

This court may decide an otherw se noot issue if the issue:

(1) is of great public inportance; (2) occurs so
frequently that a definitive decision is necessary to
guide circuit courts; (3) is likely to arise again and
a decision of the court would alleviate uncertainty;
or (4) wll Ilikely be repeated, but evades appellate
review because the appellate review process cannot be
conpleted or even undertaken in tinme to have a
practical effect on the parties.

Id. (footnote omtted). We conclude that the 4.b. conpetency

standard presents an issue of great public inportance and is
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likely to arise in future cases. Moreover, interpreting the
4.b. conpetency standard is likely to evade appellate review in
many i nstances because the order appealed fromwll have expired
before an appeal is conpleted. Therefore, we will exercise our
discretion and take up the issues that Melanie asks this court
to review 23

81 On the facts, this is a close case. We appreciate
that a circuit court's findings of fact are entitled to
deference and should not be disturbed unless they are clearly
erroneous. K N K, 139 Ws. 2d at 198.2%

182 Nonet hel ess, t he reason t he court t ook this
technically noot case was to interpret and clarify the |aw In
t hese circunstances, the court should not approve a commtnent
proceeding that reveals clear deficiencies. Consequently, we
reverse

183 It is undisputed that the County was required to prove
all elenents of its case by clear and convincing evidence. Ws.
Stat. 8§ 51.20(13)(e); Virgil D., 189 Ws. 2d at 12 n.7.

184 As the Suprene Court explained in Cruzan:

22 W noted that Ws. Stat. § 51.61(1)(g)4.b. was adopted in
1996 at the sane tine the |egislature adopted the Fifth Standard
in Ws. Stat. 8§ 51.20(1)(a)2.e. See supra, 964. W also noted
that Ws. Stat. 8 51.60(1)(g)4.b. has evaded detailed review
since its adoption. See supra, 140. This case presents
questions of statutory interpretation that are ripe for judicial
review, and interpretation of Ws. Stat. § 51.61(1)(g)4.b
inplicates the interpretation of Ws. Stat. § 51.20(1)(a)?2.e.

24 The fact that the County did not seek to extend Melanie's
comm tnment can be argued by both sides as vindication of their
positions.
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"The function of a standard of proof, as that concept
is enbodied in the Due Process Clause and in the realm

of factfinding, is to ‘'instruct the factfinder
concerning the degree of confidence our society thinks
he should have in the correctness of fact ual

conclusions for a particular type of adjudication.""
Addi ngton v. Texas, 441 U.S. 418, 423 (1979) (quoting
In re Wnship, 397 U S. 358, 370 (1970) (Harlan, J.
concurring)). "Thi s Court has mandat ed an
internedi ate standard of proof—-clear and convincing
evi dence’' —when the individual interests at stake in a
state proceeding are both 'particularly inmportant' and
"more substantial than nmere |oss of noney.'" Santosky
V. Kr aner , 455 U S 745, 756 (1982) (quoting
Addi ngt on, supra, at 424).

Cruzan, 497 U S. at 282.

85 The standard of proof reflects not only the inportance
of a particular adjudication but also serves as a societal
j udgment about how the risk of error should be distributed
between the litigants. Id. at 283 (citations omtted).

86 In this case, the circuit court said:

[I]Jt's the <court's conclusion that while able to
understand and appreciate and articulate advantages
and di sadvantages, [Melanie] is a person that by the
clear greater weight of the evidence is not one who
can reliably apply an understanding of the advantages
and di sadvantages, the advantages of taking or the
di sadvant ages of not taking psychotropic mnedications
to her present circunstance.

(Enmphasi s added.)
187 We acknow edge that the court nay have intended to use

the clear and convincing evidence standard and that Ml anie's
counsel did not object to the standard used. Wre this case not
nmoot, this court could likely remand it to the circuit court for

further consideration.
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188 Yet the court is disinclined to rationalize the error
because the court is not convinced that the County nmet its
burden of proof by clear and convincing evidence. ?°

189 As noted previously, the Suprenme Court has held that
"a conpetent individual has a protected Fourteenth Amendnent
l'iberty interest in refusing unwanted nedical treatnment." Lenz,
167 Ws. 2d at 68-69 (citing Cruzan, 497 US. at 278).
Mor eover an individual is presuned conpetent to refuse

medi cation or treatnment. Virgil D., 189 Ws. 2d at 14.

2 A court's nisstatement of the burden of proof s
anal ogous to an erroneous jury instruction.

Wether a party has net its burden of proof is a question
of law that an appellate court reviews de novo. Brandt v.
Brandt, 145 Ws. 2d 394, 409, 427 N.W2d 126 (C. App. 1990).
If a party nmust prove its case by clear and convincing evi dence,
"[a] nmere preponderance of the evidence is not sufficient.”
Seraphine v. Hardi man, 44 Ws. 2d 60, 65, 170 N.W2d 739 (1969).
This is particularly true when the burden of proof has due
process inplications. Cruzan v. Dir., M. Dep't of Health, 497
U S 261, 282 (1990).

A reviewing court will not reverse a jury instruction if it
generally states the law correctly. Young v. Prof'ls Ins. Co.,
154 Ws. 2d 742, 746, 454 N.W2d 24 (C. App. 1990) (citing
Wiite v. Leeder, 149 Ws. 2d 948, 954, 440 N W2d 557, 559

(1989)). However, if "the instruction is erroneous and probably
m sleads the jury,” a reviewing court will reverse because the
m sstatenment constitutes prejudicial error. Id. (citing Leahy

v. Kenosha Memi| Hosp., 118 Ws. 2d 441, 452, 348 N W2d 607,
613 (Ct. App. 1984)) (enphasis added). An erroneous instruction
warrants a new trial if the instruction is prejudicial. Id.
(citing Hale v. Stoughton Hosp. Ass'n, 126 Ws. 2d 267, 278, 376
N.W2d 89, 95 (Ct. App. 1985)). An errant jury instruction is
prejudicial if (1) it probably msled the jury or (2) was an
incorrect statenment of the |aw Fischer v. Ganju, 168
Ws. 2d 834, 849-50, 485 N.W2d 10 (1992) (enphasis added).
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190 The circuit court candidly admtted that "[t]here may
be differing [inferences] that mght be drawmm from the
uncontested testinony . . . from M. Siebers and Dr. Dave." The

W tnesses and the court repeatedly acknow edged that Ml anie was

able to express an understanding of the advantages and
di sadvantages of the prescribed nedication and that she was
nostly "conpliant” with her treatnent conditions. Mel anie did
not challenge the extension of her commtnent, which inplies
that she recognized a problem She was allegedly able to
persuade Dr. Anmbas to change her nedication. | f avail able, the
evi dence of unexplained nonconpliance and problens resulting
from that nonconpliance should have been nore clearly and
effectively presented in the record than they were. ?°

191 Melanie makes nmuch of Dr. Dave's failure to answer
guestions using the terns in the statute: e.g., Mlanie was
i ncapabl e of applying an understanding of the medication "to her
advant age. " The corporation counsel posed a question to Dr.
Dave enploying the statutory terms. Wen he did not receive an
answer in those terns, he should have required his witness to

expound upon his answer, so that the <circuit court and a

2% To illustrate, the July 15 letter to the Register in
Probate, signed by Dr. Anbas and Siebers, contains a single
sentence on involuntary nedication: "W also recomend a court
order for Melanie to receive nedications due to her |imted
insight on the need for such nedications.” This letter is dated
four days before Ml anie's scheduled neeting with Dr. Anbas and
four days before Dr. Anbas allegedly took Ml anie' s advice and
changed Melanie's prescription to Seroquel. Dr. Anbas did not
appear as a witness for the County.
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reviewing court did not have to speculate upon Dr. Dave's
meani ng. As the record stands, we cannot be certain whether Dr.
Dave was applying the standard or changi ng the standard.

192 We suspect that Siebers and Dr. Dave were influenced

in part by the frustration that nust have arisen from Melanie's

unwi | i ngness to cooperate and conply during her commtnent as
fully as they expected and believed she shoul d. She viol ated
sone of the conditions attached to the court's order. She

engaged anot her doctor w thout clearance fromthe County.
193 The dilemma facing the professionals was sunmed up
insightfully in the nonparty brief of Disability Rights

W sconsi n:

In the case where a conmtnent is to an outpatient
community setting and nothing in the record indicates
that there is any substantial treatnment besides
medi cation, the commtnent and involuntary nedication
guestions can easily blend together. The question
that mght well be in the mnds of the nmental health
pr of essi onal in this type of pr oceedi ng iS:
what . . . good is an outpatient commtnent order
unl ess | can enforce conpliance wth the sole
treatnment nodality?

Thi s court cannot allow the i nvol untary
medi cation hearing to drift into an enforcenent
mechanism for a doctor's order that [a] conpetent
patient disagrees with or ignores.?

194 \Whatever the circunstances nmay be, the County bears
the burden of proof on the issue of conpetency in a hearing on
an involuntary nedication order. These hearings cannot be

perfunctory under the law. Attention to detail is inportant. A

27 Cf. supra, 151.
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county cannot expect that a judge concerned about a person wth
ment al illness wll automatically approve an involuntary
medi cation order, even though the person before the court has
chosen a course of action that the county disapproves. The
county, under Ws. Stat. 8 51.61(1)(g)4.b., nust prove that the
person is substantially incapable of applying an understanding
of the advantages and di sadvantages of particular nedication to
her own nmental illness. In our view, the County did not satisfy
its burden by clear and convincing evidence here. This court
does not have the option of revising the statute to make the
County's work or burden easier.

195 In this case, the result mght have been different if
the County had produced additional evidence in terns of
additional wtnesses or additional detail, and if it had nore
carefully articulated its case.

| V. CONCLUSI ON

196 We reverse the court of appeals. The circuit court
m sstated the burden of proof. In any event, the County failed
to prove by clear and convincing evidence that Mlanie was
"substantially incapable of applying"” an understanding of the
advant ages, di sadvantages, and alternatives of her prescribed
medi cation to her nental illness in order to make an inforned
choice as to whether to accept or refuse the nedication. The
County did not overcone Ml anie's presunption of conpetence to
make an informed choice to refuse nedication.

197 In particular, the nedical expert's termnology and
recitation of facts did not sufficiently address and neet the
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statutory standard. Medi cal experts mnust apply the standards
set out in the conpetency statute. An expert's use of different
| anguage to explain his or her conclusions should be |inked back
to the standards in the statute. When a county disapproves of
the choices nade by a person under an involuntary mnedication
order, it should nmake a detailed record of the person's
nonconpliance in taking prescribed nedication and show why the
nonconpl i ance denonstrates the person's substantial incapability
of applying his or her understanding of the nedication to his or

her nmental ill ness.

198 By the Court.—TFhe decision of the court of appeals is

rever sed
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199 ANNETTE KI NGSLAND ZI EGLER, J. (di ssenting).

Al though the mjority undertakes a careful analysis of Ws.

St at . 8§ 51.61(1)(g)4.b., I disagree with the nmgjority's
application of that statute. I conclude that the evidence
presented was sufficient to support extending Mlanie L.'s
involuntary medication order. | also dissent because the

majority does not properly abide by the standard of review and
defer to the circuit court's determ nations. | nstead of
searching the record for evidence to support the court's order,
the majority searches the record to do the opposite.
| . FACTUAL BACKGROUND

100 In February 2011, the CQutagam e County Circuit Court
ordered that Melanie L. (Melanie) be commtted on an outpatient
basis and that she be nedicated involuntarily. Under the
comm tment order, Ml anie was subject to a nunber of outpatient
treat ment conditions.?

7101 Before the orders expired, Qutagame County (the
County) petitioned to extend the commtnent and involuntary
medi cati on order for Melanie. On August 17, 2011, the circuit

court held a hearing on the petition.

! Relevant to this case, Melanie was ordered to keep her
appointnents with court-ordered examners, take all doses of
prescri bed psychotropic nedications, and keep case nanagenent
advised of her current contact information. The initial
treatment plan devel oped by the County also stated that Ml anie
“"may not be involved in other fornms of treatnment unless approved
by her therapist at Human Services." See majority op., 1920-21.

1
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1102 The court had before it testinmony and a witten letter
on Melanie's condition from Kate Siebers (Siebers), a clinical
t herapi st who served as Ml anie's caseworker. The court also
had before it testinobny and a witten report on Melanie's
condition from Dr. Jagdish S. Dave (Dr. Dave), a clinical
psychi atrist who perfornmed an independent eval uation of Ml anie.
Both Siebers and Dr. Dave concluded that Melanie was inconpetent
to refuse nedication.

1103 Siebers testified that Melanie was not conpliant with
several ternms of her outpatient treatnent. On  several
occasi ons, Melanie did not make appointnents wth her
psychiatrist or with Siebers, but she would do so only after
pronpting from Siebers. Siebers also testified that Ml anie
stopped taking nedications wthout consulting Siebers or her
doct or. Further, Melanie stopped seeing her psychiatrist, and
instead, she sought out a different psychiatrist wthout
informng the County. According to Siebers, Mlanie |acked
insight into her condition. Mel anie's |ack of followthough in
the treatnent indicated that Melanie did not believe nedication
or treatment was necessary and did not understand the purpose of
the treatnment.

7104 Dr. Dave testified that Ml anie had been diagnosed
with mental disorders that would cause her to have disturbed
t hought s and perceptions, delusions, and paranoid thinking. He
testified that Melanie had a history of taking nedications for a
few weeks and then discontinuing them wthout consulting a

doct or. He testified that "she is not reliable for continuing
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the treatnent on a voluntary basis, and if she does not continue
recommended treatnment, she would relapse, and she would end up
institutionalized." Dr. Dave concluded that Melanie was
i ncapable of "applying the benefits of the nedication to her
advant age. "

1105 Melanie did not testify and the County's evi dence went
uncontested. After hearing fromthe wi tnesses and review ng the
docunentary materials, the circuit court nade findings of fact,
accepted the testinony and reports as credible, and applied the
correct | egal standard when concluding that Melanie was
i nconpetent to refuse nedication. Sinply stated, the court
expl ained that while Melanie was able to understand the various
treatment options available, she was wunable to apply her
understanding of those treatnent options to her particular
mental condition. The court granted the County's petition to
extend Melanie's commtnent, and signed an order stating that
Mel anie was nentally ill and would be treated in an outpatient
facility. The court further granted the County's petition to
extend Melanie's involuntary nedication order, and signed an
order stating that due to nental illness, Melanie "is
substantially incapable of applying an understanding of the

advant ages, disadvantages and alternatives to [] her condition

in order to make an inforned choice as to whether to accept or
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refuse psychotropic nedications.” Mel ani e appealed only the
i nvol untary nedi cation order.?
I'1. ANALYSI S
1106 The factual findings of the circuit court, and all
reasonabl e inferences drawn from those findings shall not be

di sturbed unless they are clearly erroneous. K.N. K. v. Buhler

139 Ws. 2d 190, 198, 407 N.W2d 281 (C. App. 1987); K S. .
W nnebago Cnty., 147 Ws. 2d 575, 578, 433 N.W2d 291 (C. App

1988) .

1107 As stat ed by t he maj ority, W s. St at .
8§ 51.61(1)(g)4.b. requires the County to prove that Melanie,
al t hough possessing an understanding of the advantages and
di sadvantages of different nedications or treatnents, is
"substantially incapable” of making the connection between that
understanding and her nmental illness. Mjority op., 956.

7108 Here the circuit court held that "while [Melanie is]

able to understand and appreciate and articul ate advantages and

2 \Wile Mlanie' s appeal was pending, both the conmitnent

and the involuntary nedication order expired. The majority
opi nion addresses the issue presented, despite its npotness,
because t he conpet ency standard under W s. St at .
8 51.61(1)(g)4.b. "presents an issue of great public inportance”
and "is likely to evade appellate review" Majority op., 180

Interestingly, another case heard by this court this term
concluded that it would be inappropriate to address a npot
guestion even though it "undoubtedly" presented a natter of
great public inmportance and was |ikely to recur yet evade
appel l ate review Dane Cnty. v. Sheila W, 2013 W 63, 17, __
Ws. 2d _, __ Nw2d __ (per curium. The majority does not
attenpt to reconcile this disparate treatnment, which will likely
| eave practitioners and judges unsure of whether and how to
address npot questions when they present issues of great public
i nportance and are likely to recur yet evade review.

4
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di sadvant ages, she is a person that by the clear greater weight
of the evidence is not one who can reliably apply [that]
understanding . . . to her present circunstances."” This is
precisely the finding demanded by the statute.

1109 The majority opinion acknow edges that the circuit
court's factual findings are entitled to deference and should
not be disturbed unless they are clearly erroneous. See
majority op., 181; K NK , 139 Ws. 2d at 198. This requirenent
is statutory in a case such as this one, where the trial was to
the court and not to a jury: "Findings of fact shall not be set
asi de unless clearly erroneous, and due regard shall be given to
the opportunity of the trial court to judge the credibility of
the wtnesses." Ws. Stat. 8§ 805.17(2). Curiously, the
maj ority opinion concludes that there was insufficient evidence
to support Melanie's inconpetence to refuse nedication, but the
majority does not conclude that the circuit court's factual
findings were clearly erroneous. In so doing, the majority
substitutes its judgnment for that of the circuit court. Thus,
the mpjority violates the very rule it recites, one of due
deference to the factual findings of the circuit court.

1110 In reversing, the majority opinion is concerned that
Dr. Dave's substitution of the phrase "to her advantage" for the
statutory phrase "to her <condition®™ indicates that he was
treating the commtnment and involuntary nedication inquiries as
i denti cal . Majority op., 1191-93. But there is no requirenent
that an expert wtness use any "magic words" during his or her

t esti nony. For exanple, a nedical expert's testinony regarding
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the degree of certainty for a diagnosis can neet the standard
using a variety of phrases: "[T]here are '[n]o particular words
of art' that a nedical expert nust enploy in relating his or her

opi nion. " Martindale v. Ripp, 2001 W 113, 1105, 246

Ws. 2d 67, 629 N W2d 698 (WIlcox, J., dissenting) (quoting
Drexler v. Al Am Life & Cas. Co., 72 Ws. 2d 420, 432, 241

N. W2d 401 (1976)) (second bracket in original).

1111 Here Dr. Dave did not use the precise | anguage of Ws.
Stat. 8§ 51.61(1)(g)4.b. in his testinony, but his nedical
opinion that Ml anie was inconpetent to refuse nedication was
cl ear. There is no requirenent that he recite the precise
| anguage of the statute during his testinony.

112 In addition to Dr. Dave's testinony, the ngjority also
objects to the circuit court's statenment of the burden of proof—

"clear greater weight of the evidence" rather than clear and
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convincing evidence—when orally discussing its decision.?

Majority op., 9185-87. The majority points to the court's
adm ssion that "'[t]here may be differing [inferences] that
m ght be drawn from the uncontested testinony . . . from M.

Siebers and Dr. Dave'" as an indication that County failed to
prove Ml anie was inconpetent by clear and convincing evidence.
Majority op., 190.

113 The circuit court's use of "clear greater weight of
the evidence" should not lead to reversal.® \Whatever differing
i nferences could possibly have been drawn from the evidence, it

is undisputed what inference was actually drawn by the circuit

® The majority opinion analyzes this case as if it were a

jury trial. It was not. See majority op., 188 n.25 (discussing
that the circuit court's msstatenent of the burden of proof was
anal ogous to an erroneous jury instruction). In this case, the

circuit court, not a jury, acted as the fact finder. On appeal
the reviewing court has a duty to view the evidence in the |ight

nost favorable to court's verdict. Ws. Stat. § 805.17(2);
Reuben v. Koppen, 2010 W App 63, 919, 324 Ws. 2d 758, 784
N. W2d 703. In other words, we search the record for evidence
to sustain the verdict. 1d. In this case, the majority opinion

concludes that the circuit court's statement of the "clear
greater weight of the evidence" was an error. See mgjority op.,
188. To reach this determnation, the nmajority opinion assunes
that the circuit court was unaware of the correct burden of
pr oof . However, the order of commtnent, essentially the
verdict, signed by the circuit court specifically referenced
Ws. Stat. § 51.20(13), which sets forth the <clear and
convi nci ng burden of proof. Reviewing the record in the I|ight
nost favorable to the verdict, | conclude that the circuit court
applied the correct burden of proof.

“It is not clear whether the majority opinion relies on the
circuit court's statenment "clear greater weight of the evidence”
to support its reversal of the court of appeals. Majority op.,
1987-88. To the extent that it does, it offers no support for
the contention that failing to recite the exact statutory
| anguage of the burden of proof demands reversal.

7
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court—Mel anie |acked the conpetence to refuse nedication by
cl ear and convincing evidence. The witten order signed by the
circuit court clearly and precisely states that Mlanie "is
substantially incapable of applying an understanding of the
advant ages, disadvantages and alternatives to [] her condition
in order to make an inforned choice as to whether to accept or
refuse psychotropic nedications.” Failure to verbally state the

exact standard is not reversible error. See State v. Echols,

175 Ws. 2d 653, 672, 499 N W2d 631 (1993) (holding that "[a]
trial court is not required to recite "nmagic words' to set forth

its findings of fact") (quoting Mnson v. Mdison Famly Inst.

162 Ws. 2d 212, 215 n.3, 470 N.W2d 853 (1991) (holding that a
circuit court's failure to |abel specific conduct egregious is
immaterial when such a finding is inplicit in the court's

decision)); Englewod Cnty. Apartnents Ltd. P ship v. Al exander

Gant & Co., 119 Ws. 2d 34, 39 n.3, 349 Nw2a2d 716 (C. App.

1984) (noting that, where a circuit court's inplicit finding is
clear, failure to recite "magic words" does not result in
reversible error).

114 In this case, the circuit court was satisfied by clear
and convincing evidence that Ml anie was inconpetent to refuse
nmedi cation. Ws. Stat. 88 51.20(13)(e), 51.61(1)(g)4.b. Though
the circuit court did not recite the precise |anguage of the
burden of proof, the court's reliance on the expert testinony
and reports in concluding that Ml anie was inconpetent to refuse
nmedi cati on denonstrates that the court was satisfied by clear

and convi nci ng evi dence.
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115 Finally, the mjority insists +that the evidence
presented by the County inadequately supported the circuit
court's conclusions, and it opines that the outconme of the case
would be different if the County had offered additiona
Wi tnesses and detail regarding Melanie's incapacity. Maj ority
op., 17194-95.°

1116 G ven that the County provided witten reports and

uncontested testinony both from the County enployee who oversaw

Mel anie's case, as well as an independent psychiatrist who
evaluated her, it is wunclear what additional evidence the
majority would have the circuit court consider. Furt her nore,
the mjority opinion ignores that this testinmony was
uncont rovert ed. Mel anie presented no expert testinony and she

chose not to testify herself.
117 1| conclude that the County satisfied its burden by
clear and convincing evidence. See supra, 91102-04. The

circuit court had a witten letter and testinony from Melanie's

® As discussed in footnote 3, the circuit court, not a jury,
acted as the fact finder in this case. The reviewing court has
a duty to view the evidence in the light nost favorable to the
court's verdict. Ws. St at. 8§ 805.17(2); Reuben, 324
Ws. 2d 758, ¢919. Here, the circuit court cited the proper
| egal standard and concluded that the standard was fulfilled
The court's order stated that due to nental illness, Melanie "is
substantially incapable of applying an wunderstanding of the
advant ages, disadvantages and alternatives to [] her condition
in order to make an inforned choice as to whether to accept or

refuse psychotropic nedications.” The majority opines that its
conclusion mght be different had the County presented nore
evi dence. See mjority op., 9195. In doing so, however, the

majority fails to search the record for evidence to sustain the
verdict and fails to view the testinony and reports in the |ight
nost favorable to the court's determ nations.

9
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casewor ker, who provided evidence that Ml anie was nonconpli ant
with the terns of her outpatient treatnent by failing to keep in
contact with the County and her doctors, changing care providers
wi t hout prior approval, and self-adjusting her nedications. The
circuit court also had a witten report and testinony from Dr.
Dave, who informed that court that Melanie's illness caused her
to have disturbed thoughts and perceptions, delusions, and
paranoid thinking. Dr. Dave concluded that Ml anie was unlikely
to continue treatnment voluntarily, as evidenced by her past
nonconpl i ance. From this evidence, the circuit court properly
concluded that the County satisfied its burden to prove by clear
and convincing evidence that Mel anie was substantially incapabl e®
of applying an understanding of the advantages, disadvantages,
and alternatives of her prescribed nedication to her nental
illness in order to make an infornmed choice as to whether to
accept or refuse the nedication.

1118 An involuntary nedication order takes effect only if
patients cannot apply their know edge of nedications or
treatments to their illness, which can be evidenced by failing
to take medications as prescribed. Here, Mlanie failed to take
her medi cations as prescri bed.

1119 The nmmjority opinion once again creates a substanti al

hurdle for counties to clear before an individual who has been

® The majority's interpretation of "substantially incapable"
as "to a considerable degree"” should not be read as changi ng the
standard required to prove that a person is inconpetent to
refuse nedication under Ws. Stat. § 51.61(1)(g)4.b. Majority
op., 170.

10
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commtted because he or she has been found to be a danger to
himsel f, herself, or others wunder a Chapter 51 can be
involuntarily nedicated. In Virgil D., the court interpreted a
portion of Ws. Stat. 8§ 51.61 to limt when treatnment could be

involuntarily adm nistered. Virgil D. v. Rock OCnty., 189

Ws. 2d 1, 9-11, 524 N.W2d 894 (1994). The | egislature passed
Ws. Stat. 8 51.61(1)(g)4.b. in response to Virgil D., which
added a second way for counties to prove that a patient is
i nconpetent to refuse nedication. 1995 Ws. Act 268, § 2. Now
the nmajority opinion repeats the roadblock Virgil D. created.

Therefore, as a practical mtter, the mpjority's elevated

standard will result in counties being unable to properly treat
those nmentally ill individuals who are a danger to thensel ves or
ot hers.

1120 For the foregoing reasons, | respectfully dissent.

121 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this dissent.
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