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PETI TION for supervisory wit. Rights declared; relief

grant ed, case proceeds accordingly at the court of appeals.

M1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of
an order of the court of appeals! that required defense counse
to seek permssion fromthe circuit court in order to reference
information from a presentence investigation report (PSI) in an

appel l ate brief.

! State v. Buchanan, 2011AP1997-CR, unpublished order (Ws.
Ct. App. Feb. 13, 2012).




No. 2012AP544- W

12 Assi st ant State Public Defender Steven G under
(Grunder) was appointed as postconviction counsel for M chael
Buchanan (Buchanan). Grunder, on Buchanan's behalf, filed a
motion with the court of appeals seeking permssion to use, cite
to, and quote fronf Buchanan's PSI in his appellate brief. The
court of appeals granted the notion. The State, in turn, filed
a notion seeking the sanme permssion to use, cite to, and quote
from the PSI for its own appellate brief. The State's notion
stated that it had been the attorney general's practice to seek
the circuit court's permssion to cite a PSI in an appellate

brief followng State v. Parent, 2006 W 132, 298 Ws. 2d 63,

725 N. W 2d 915. The court of appeals then issued an order that
pl aced under seal all copies of Buchanan's brief, directed the
parties to nove the circuit court for permssion to cite the
PSI, and denied the State's notion to the court of appeals for
permssion to cite the PSI. The State Public Defender (SPD)
petitioned this court to issue a supervisory wit vacating the
court of appeals' order and clarifying that the parties in
Buchanan's case need not ask permssion of any court before
citing the PSI in their appellate briefs. Uni quely, the State
filed an am cus brief agreeing with the SPD.

13 We conclude that the SPD has not net the requirenents
for issuance of a supervisory wit. However, pursuant to our

superintending and adm ni strative authority, we conclude that in

2 Throughout the opinion, "reference" includes use, citation
to, and quotation fromthe PSI.
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a nmerit appeal, parties who are entitled "to have and keep a
copy" of a PSI pursuant to Ws. Stat. § 972.15(4nm) (2009-10)3

need not ask any court's permssion to reference a PSI in an

appel l ate brief. Parties may reference information from the PSI
that does not reveal <confidential information and that 1is
relevant to the appeal. W urge counsel to be abundantly

cautious when deciding whether it is necessary to cite sensitive
i nformati on and when choosing how to cite such content.
| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE
14 In 2010, Buchanan pled no contest to two crines. The
circuit court sentenced Buchanan, and he filed a notice of
intent to pursue postconviction relief. The SPD assigned
Attorney Gunder to represent Buchanan. On Novenber 22, 2011,
Buchanan's counsel filed a notion with the court of appeals
seeking permssion to cite "the portions of the PSI relevant to
the defendant's appeal." The notion stated that Buchanan's
appeal was focused on sentencing issues, that it was necessary
to cite the PSI to devel op Buchanan's appellate clainms, and that
the portions of the PSI that Buchanan sought to use contained no
confidential information. On Novenber 30, 2011, the court of
appeal s issued an order granting the notion. The order allowed
Buchanan to "quote sparingly" from the PSI but directed him not

to use the initials or, by extension, the names of any

3 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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individuals identified in the PSI. Buchanan then filed the
appel l ate brief.

15 On January 4, 2012, a notion was filed on the State's
behalf seeking the sane permssion to "quote from the PSI,

subject to the sanme constraints” for the purposes of its own

appel late brief. The State's notion stated that to fully
respond to Buchanan's appellate brief, it needed permssion to
cite the PSI. The notion noted that followng Parent, it has

been the practice of the attorney general's office to seek
permssion fromthe circuit court to cite a PSI in an appellate
brief.

16 On February 13, 2012, the court of appeals issued an

order that, inter alia, placed under seal all copies of

Buchanan's brief, directed the parties to nove the circuit court
for permssion to "access, discuss, cite to, or quote from the
PSI," and denied the State's notion to the court of appeals for
permssion to cite the PSI. The court of appeals reasoned that
"Parent nmakes clear that the circuit court, and not this court,
is the proper tribunal to preside over notions requesting access
to and di sclosure of the contents of PSI reports.”

17 On February 24, 2012, Buchanan filed a notion for
reconsideration in the court of appeals. Buchanan argued that a
defendant has a right to deny or explain statenents in the PSI
which could be violated if he or she is required to obtain
circuit court permssion to use the PSI. Furt her, Buchanan
argued that Parent is limted to no-nerit appeals and that the
confidentiality requirenent of Ws. Stat. § 972.15(4) and (4m

4
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is met by conpliance wth Ws. St at. 8 (Rule) 809.81(8)
("Every . . . docunent that is filed in the court and that is
required by law to be confidential shall refer to individuals
only by their first nanme and the first initial of their |ast
name. ") .

18 On March 2, 2012, the court of appeals denied
Buchanan's notion for reconsideration.

19 On March 14, 2012, the SPD petitioned this court for a
supervisory wit. The petition asks this court to vacate the
court of appeals' order that required the parties to nove the
circuit court for permssion to "access, discuss, cite to, or
quote fromthe PSI." The SPD, and the State as an am cus, asks
this court to rule that parties who are entitled "to have and
keep a copy" of a PSI need not ask any court's permssion to
cite to or quote froma PSI in an appellate brief, subject to
the confidentiality requirenment of Ws. Stat. 8§ 972.15(4) —4n).

10 On June 13, 2012, we accepted the case for full
bri efing and argunent.

1. STANDARD OF REVI EW

11 The first question presented is whether this court
shoul d issue a supervisory wit vacating the court of appeals’
order. As the court of original jurisdiction, we have
discretion to issue a supervisory wit. See Ws. Const. art.

VII, § 3; Ws. Stat. 8 751.07; State ex rel. Dressler v. Crcuit

Court for Racine Cnty., 163 Ws. 2d 622, 630, 472 N W2d 532

(C. App. 1991). However, a supervisory wit is a drastic and
extraordinary renmedy that wll not be granted wunless the

5
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petition nmeets "stringent prerequisites.” State ex rel. Lynch
v. County Court, Branch Il1l, 82 Ws. 2d 454, 459, 262 N.W2d 773
(1978) .

12 The second question presented is whether parties who
are entitled "to have and keep a copy" of a PSI pursuant to Ws.
Stat. 8§ 972.15(4m need any court's permssion to reference a
PSI in an appellate brief. This question requires us to
interpret 8§ 972.15. Interpretation of a statute is a question
of law that this court reviews de novo while benefitting from

the anal yses of the lower courts. See State v. Ziegler, 2012 W

73, 137, 342 Ws. 2d 256, 816 N. W 2d 238.
[11. ANALYSI S
A. Supervisory Wit
113 We conclude that the SPD has not net the requirenents
for issuance of a supervisory wit. However, pursuant to our
superintending and admnistrative authority, we nonetheless
consi der the second question presented.
114 "A supervisory wit is an extraordinary renedy to
prevent a court fromrefusing to perform or fromviolating, its

plain duty." Madi son Metro. Sch. Dist. v. Circuit Court for

Dane Cnty., 2011 W 72, 1933, 336 Ws. 2d 95, 800 N W2d 442

(citing Dressler, 163 Ws. 2d at 630). A petition for a

supervisory wit will not be issued unless:

(1) an appeal is an utterly inadequate renedy; (2) the
duty of the [] court is plain; (3) its refusal to act
within the Iine of such duty or its intent to act in
violation of such duty is clear; (4) the results of
the [] court's action nust not only be prejudicial but
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must involve extraordinary hardship; and, (5) the
request for relief was made pronptly and speedily.

Id., 177 (quoting Dressler, 163 Ws. 2d at 630).

115 The parties agree on the first prong, that an appea
woul d be an inadequate remedy, and on the fifth prong, that the
SPD s request for relief was made pronptly and speedily. The
SPD argues that under Ws. Stat. 8§ 972.15, the court of appeals
had a plain duty to accept Buchanan's brief as filed and its
refusal to accept Buchanan's brief was clear. Further, the SPD
argues that requiring it to seek circuit court permssion to
cite a PSI would be an extraordinary hardship because it nmay
violate a defendant's due process right to appeal and would be
too costly for the SPD. The court of appeals argues that it did
not violate a plain duty when it ordered Buchanan to seek
circuit court permssion to cite his PSI. The court of appeals
further argues that it would not be an extraordinary hardship
for the SPD to seek circuit court permssion to cite a PSI.

116 The standard for "extraordi nary hardshi p” has been net

in few cases. For exanple, in Madison Metropolitan, after a

school district expelled a student, the circuit court issued an
order requiring the district to provide appropriate educational
resources to the student. 336 Ws. 2d 95, ¢f22. This court
affirmed the court of appeals' grant of a supervisory wit,

finding that the "extraordi nary hardshi p” prong had been net:

[ T]he potential extraordinary harm to the District is
inherent in the specter of interference by the courts.
The District would be faced not only with the costs of
any continued educational services ordered by the
circuit court but also the prospect that such costs
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would interfere wwth the District's performance of its
duties in lawfully expelling students who endanger the
health and safety of others.

Id., 189. In Lynch, in response to a crimnal defendant's
demand for all exculpatory material in the district attorney's
possession at the prelimnary hearing stage, the circuit court
ordered the district attorney to nmake its case files available
for defense counsel's inspection. 82 Ws. 2d at 458-59. The
State argued that the circuit court's order would cause an

extraordi nary har dshi p because it woul d, i nter alia,

"unjustifiably delay" the case below and wuld "create a
precedent which is |likely to hinder the efforts of the

prosecution in future cases." ld. at 462-63. We agreed that

t he extraordi nary hardship test had been net:

| nspection of the state's files by the defense at
this early stage, where there has been no show ng of
particul ari zed need for inspection, can serve only as

an opportunity for general i zed, unrestricted
di scovery, r at her than as a device for t he
constitutionally mandated disclosure of specific
excul patory naterial. Such  discovery . . . wll

unjustifiably delay the adm nistration of justice.
Ild. at 466 (footnote omtted).

17 1In the case before the court, even assum ng the delay
and extra cost of obtaining circuit court perm ssion would cause
an "extraordinary hardship,” we conclude that the SPD has not
met the criteria to grant a supervisory wit. After Parent,
there remained a legitinate question of whether parties to a
nmerit appeal needed circuit court permssion to cite a PSI in
their appellate briefs. Wen Buchanan filed his brief including

information from his PSI, it was unclear whether the court of

8



No. 2012AP544- W

appeals had a plain duty to accept the brief as filed. Par t
I11.B. 1. of this opinion discusses that question.

118 We nonetheless conclude that it is appropriate for
this court to exercise our superintending and admnistrative
authority to clarify the procedure that a defendant's counsel
and the State's representative should follow to cite a PSI in
their appellate briefs. Superintending and admnistrative
authority allows this court to inplenent "procedural rules not
specifically required by the Constitution or the [statute].”

State v. Ernst, 2005 W 107, 119, 283 Ws. 2d 300, 699 N.W2d 92

(quoting United States v. Hasting, 461 U S. 499, 505 (1983)).

"Such rules are designed to inplenent a renedy for a violation
of recognized rights.” 1d. The Wsconsin Constitution provides
that "[t]he supreme court shall have superintending and
admnistrative authority over all courts.” Ws. Const. art.
Vil, § 3. This power "is indefinite in character, unsupplied
with neans and instrunentalities, and limted only by the

necessities of justice." FErnst, 283 Ws. 2d 300, 119.

B. Gtation to a PSI in an Appellate Brief

1. Interpretation of Ws. Stat. § 972.15
119 Pursuant to our superintending and admnistrative
authority, we conclude that in a nerit appeal, parties who are
entitled "to have and keep a copy" of a PSI pursuant to Ws.
Stat. 8§ 972.15(4m need not ask any court's permssion to
reference a PSI in an appellate brief. Parties may reference

information from the PSI that does not reveal confidential
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information and that is relevant to the appeal. Extrenme caution
shoul d be undertaken when referencing sensitive information.?*

20 The SPD, joined by the State as an am cus, argues that
court permssion is not needed before defense counsel or the
State nay cite to a PSI in an appellate brief. The SPD argues
t hat requiring circuit court permssion may violate a
defendant's rights, since a defendant has a due process right to

be sentenced upon accurate information, see State v. Tiepel man,

2006 W 66, 19, 291 Ws. 2d 179, 717 NW2d 1, a right to

di scl osure of all information in the PSI, see Gardner .

Florida, 430 U S. 349, 361-62 (1977), and a right to chall enge
any statenent in the PSI that he or she believes to be

i naccurate or inconplete, see State v. Geve, 2004 W 69, {11,

272 Ws. 2d 444, 681 N W2d 479. The SPD further argues that
Ws. Stat. 8§ 972.15(4n), which authorizes the district attorney
and the defendant's attorney "to have and keep a copy" of the
PSI, should be interpreted to authorize those parties to use,
cite, and quote the PSI in an appellate brief wthout court
aut hori zati on. The SPD additionally argues that Parent is
limted to no-nerit appeals.

21 The court of appeals concluded that the circuit court
is the appropriate tribunal to grant authorization to cite a PSI

in an appellate brief. It determined that under Ws. Stat.

“* A PSI should be quoted as sparingly as possible, and
counsel nust exercise sound discretion to avoid conprom sing
sensitive infornmation. On occasion, appellate counsel my need
gui dance fromthe court of appeals.

10
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8§ 972.15(4), after sentencing, the PSI "shall be confidential
and shall not be nmde available to any person except upon
specific authorization of the court.” Further, under Ws. Stat.
8 967.02(7), "'Court' neans the circuit court unless otherw se
indicated." The court of appeals reasons that though Ws. Stat.
8§ 972.15(4m entitles the district attorney and defense counsel
to "have and keep a copy"” of the PSI, it does not authorize them
to use, cite, or quote the PSI.

122 The resol ution of this question requires
interpretation of Ws. Stat. 8§ 972.15, which states in relevant

part:

(3) The judge nmay conceal the identity of any
person who provided information in the presentence
i nvestigation report.

(4) Except as provided in sub. (4m, (5), or (6),
after sentencing the presentence investigation report
shall be confidential and shall not be nade avail able
to any person except upon specific authorization of
the court.

(4m The district attorney and the defendant's
attorney are entitled to have and keep a copy of the
presentence investigation report. If the defendant is
not represented by counsel, the defendant is entitled
to view the presentence investigation report but nay
not keep a copy of the report. A district attorney or
defendant's attorney who receives a copy of the report
shall keep it confidential. A defendant who views the
contents of a presentence investigation report shal
keep the information in the report confidential.

Under § 972.15(4), there is a general rule that after
sentencing, the PSI is confidential and parties seeking access
must seek "specific authorization of the court.” However,

certain parties are exenpted from this general rule under

11
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8§ 972.15(4m, including "[t]he district attorney and the
defendant's attorney.” These parties are entitled "to have and
keep a copy" of the PSI, but the PSI must be kept
"confidential."

123 "'The purpose of statutory interpretation is to
determ ne what the statute neans so that it may be given its
full, proper, and intended effect.'" Ziegler, 342 Ws. 2d 256
142 (quoting Heritage Farns, Inc. v. Markel Ins. Co., 2012 W

26, 126, 339 Ws. 2d 125, 810 N W2d 465). Statutory
interpretation "begins wth the Ilanguage of the statute.”

State ex rel. Kalal v. GCrcuit Court for Dane Cnty., 2004 W 58,

145, 271 Ws. 2d 633, 681 N W2d 110. Except for technical or
speci al | y-defined words, statutory |language is given its comon,
ordinary meaning. |1d. Statutory language is interpreted in the
context in which it is used, not in isolation but as part of a
whol e. Id., 9146. W nust construe statutory |anguage
reasonably; an unreasonable interpretation is one that vyields
absurd results or one that contravenes the statute's nmanifest
purpose. 1d.

124 We conclude that in a nerit appeal, parties who are
entitled "to have and keep a copy" of a PSI pursuant to Ws.

Stat. 8§ 972.15(4m need not ask any court's permssion to

12
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reference a PSI in an appellate brief, subject to restrictions
outlined in Part 111.B.2.°

125 While we agree with the court of appeals that the
circuit court is a "gatekeeper”™ of the PSI, the statutory
| anguage does not require parties' attorneys to obtain circuit
court perm ssion before referencing a PSI in an appellate brief.
The court of appeals determned that wunder § 972.15(4), the
circuit court alone may authorize access to the PSI. It is true
that Ws. Stat. 8§ 967.02(7) defines "court" as the circuit court
and Ws. Stat. 8 972.15 otherw se requires court authorization
to release the PSI. However, this determ nation does not fully
consider that the defendant's attorney and the State are al ready

entitled "to have and keep a copy" of the PSI under Ws. Stat.

§ 972.15(4m .

® As a practical matter, this holding applies whether a
defendant nmaintains his or her trial <counsel, retains new
appel l ate counsel, or is appointed appellate counsel through the
SPD on appeal. Simlarly, this rule applies whether the
district attorney maintains responsibility or the attorney
general assunes responsibility of the case on appeal. As a

general rule, appellate counsel has access to trial counsel's
file in order to appropriately appeal or respond to the appeal.
Once the attorney general takes over the appeal from the

district attorney, the district attorney "shall transfer all
necessary files and papers relating to the case to the attorney
general ." Ws. Stat. 8 752.31(4); Wsconsin Departnment of

Justice, Appellate Practice for Wsconsin Prosecutors 10 ( My
2012) (discussing transfer of files between district attorney
and attorney general). Simlarly, the defendant's appellate
counsel obtains the defendant's case file from trial counsel.
See The Wsconsin State Public Defender's Ofice SPD Appellate
Di vi si on, Conpr ehensi ve Checkl i st Qui de, avai l abl e at
http://ww. w sspd. or g/ ht i ATPracCui des/ Appel | at e. asp (appel | ate
counsel should secure case materials from trial counsel wthin
one week of appointnment).

13
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26 The court of appeals also turns to the fact that the
statute does not specifically authorize those who are entitled
"to have and keep a copy" of the PSI to actually "use" it. e
disagree with the court of appeals' reasoning. The court of
appeals points to Ws. Stat. § 972.15(5) and (6), which
authorize "use" of the PSI for the Departnent of Corrections
(DOC) and for parties involved in Chapter 980 proceedings.® It
reasons that because the statute authorizes "use" in those
i nstances, court perm ssion nust be received in order for those
who are entitled "to have and keep a copy" of the PSI to "use"
it. However, the DOC and the parties to a subsequent civi
proceeding are in a different position than counsel representing
parties to the underlying crimnal matter for which the PSI was
creat ed. Unlike the attorneys, who under § 972.15(4m are
entitled "to have and keep a copy" of the PSI, those referenced
in 8§ 972.15(5) and (6) would not otherwi se have access to the
PSI absent that |anguage, nor would they be parties to an appeal
of the wunderlying crimnal matter. The attorneys in the
crimnal matter, who are granted authority "to have and keep a
copy" of the PSI in the crimnal natter, have been granted that

authority because they may need to use that PSI in the appeal.

® Wsconsin Stat. § 972.15(5) authorizes the DOC to "use"
the PSI for correctional programm ng, treatnent planning, and
simlar purposes. The DOC may al so authorize access to a PSI to
third parties for research. Under 8 972.15(6), various parties
can "use[]" the PSI in a Chapter 980 proceeding. No further
court permssion is needed for themto "use" the PSI even though
they had no standing in the crimnal matter for which the PS|
was creat ed.

14
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27 Moreover, a practical exanple of how the statute is
interpreted proves hel pful. Under 8 972.15(1), "the court may
order” a PSI even though the statute does not specifically say
that the court may "use" the PSI for the purpose of sentencing a
def endant . Nonet hel ess, the circuit court properly "uses" the
PSI when sentencing the defendant.

128 Furthernore, under Ws. Stat. § 808.075, once a case
is appealed, the circuit court's power is |limted. Ws. Stat
8§ 808.075(4)(9). For exanple, it does not retain power to
redact portions of the PSI.” The parties would have to petition
the court of appeals under § 808.075(5) to remand the case to
the circuit court. |If the petition for remand was granted, then
the court of appeals would have to send the case record back to
the circuit court. See § 808.075(6). Further, there is no
guarantee that upon remand, the same circuit court judge wll
hear the notion to reference the PSI. There is no quantifiable
benefit if this procedure is required.

29 Qur interpretation of Ws. Stat. 8 972.15 is not in
conflict with Parent, as that case was centered around access to

the PSI, not use of the PSI. W conclude that the rule of

" The circuit court and trial counsel should exercise great
caution when the case is before the circuit court to ensure that
the PSI is properly redacted before it goes up on appeal. Under
Ws. Stat. § 972.15(3), before sentencing, the circuit court
judge already has the power to "conceal the identity of any
person who provided information” in the PSI. Parties nmust also
conply with various rules of confidentiality, including Ws.
Stat. 8 (Rule) 809.81(8) (refer to individuals in confidential
docunents by first nane and first initial of |ast nane).

15
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Parent is confined to no-merit appeals.® In Parent, this court
held that in a no-nerit appeal, the defendant is entitled to
view a copy of the PSI, subject to redaction of identifying
information of informants and to the requirenment that the
def endant keep the information in the PSI confidential. 298
Ws. 2d 63, 950. Further, we held that the attorney general's
office, which is typically not involved in no-nerit appeals,
must make its request to obtain a copy and disclose contents of

the PSI to the circuit court. | d.

8 The no-nerit appeal procedure seeks to reconcile a
defendant's right to appeal and right to effective assistance of

counsel, wth an attorney's duty to avoid making frivolous
argunent s. State . Parent, 2006 W 132, 9117-19, 298
Ws. 2d 63, 725 N W2d 915. If a defendant wi shes to appeal a

conviction and counsel does not believe there is any nerit to
the defendant's argunents, counsel nust follow the procedure set
forth in Ws. Stat. 8 (Rule) 809.32 and State v. Tillnman, 2005
W App 71, 281 Ws. 2d 157, 696 N.W2d 574:

First, appointed counsel examnes the record for
potential appellate issues of arguable nerit. See
Rul e 809.32(1)(a) ("The no nerit report shall identify
anything in the record that m ght arguably support the
appeal and discuss the reasons why each identified
issue lacks nerit."). Next, the defendant has the
opportunity to respond to the no nerit report and
rai se additional issues. Rule 809.32(1)(e). Next, as
contenpl ated by Anders, the appellate court not only
exam nes the no nerit report but also conducts its own
scrutiny of the record to see if +there are any
potenti al appellate issues wth arguable nerit.
Finally, the court's no nerit decision sets forth the
potential appellate issues and explains in turn why
each has no arguable nerit.

ld., 9§17 (citing Anders v. California, 386 U S. 738, 744-45
(1967)) .

16
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130 In that case, Mchael Parent (Parent) pled guilty to
several charges, and the circuit court ordered a PSI. Id., {8.
The circuit court sentenced Parent to a term of inprisonnment
consisting of 11 years of initial confinenment and 11 years of
ext ended supervi sion. Id. Parent's counsel filed a no-nerit
notice of appeal and requested a copy of Parent's PSI. 1d., 19.
The circuit court denied Parent access to his PSI, stating that
Parent was trying to "draw attention to hinself" and that
providing him with a copy of the PSI would "only encourage M.
Parent to raise issues that are wthout nerit." Id., 9111
Parent appeal ed, and the court of appeals denied Parent's notion
to access his PSI. Id., 112. Parent's appellate counsel
petitioned this court for a supervisory wit, which we granted.
Id., 913. W renanded to the court of appeals, and the court of

appeal s certified the case back to this court:

[ T]he court of appeals certified the case to this
court to clarify the procedure and factors to be
consi dered when deciding whether a defendant should
receive a copy of a PSI report to facilitate his or
her response to a no-nerit report, and to decide
whet her notions filed by the State seeking access to a
PSI report and disclosure of its contents in the
State's brief should be filed in the court of appeals
or in [the] circuit court.

I d., Y14.

131 At the time Parent's counsel requested a copy of the
PSI, Ws. Stat. 8§ 972.15(4n) did not exist. Thus, the statute
required Parent's counsel to obtain circuit court authorization
to access Parent's PSI. See Ws. Stat. § 972.15(4) (2003-04).

In the course of the litigation, the |egislature added subsec.

17
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(4m to 8§ 972.15, which rendered noot the question of whether
Parent and Parent's counsel were entitled to view and retain
respectively, a copy of the PSI. See 2005 Ws. Act 311, § 2.

132 \Wen revi ewi ng t he new y created Ws. St at .
8§ 972.15(4m, the court concluded that a defendant is entitled
to view the PSI and the circuit court may not altogether deny
access to the PSI. Parent, 298 Ws. 2d 63, 34. This right is
subject to the circuit court's discretion under 8§ 972.15(3) to
conceal the identity of any person who provided information in
the PSI report and the requirenent that the defendant keep the
information in the PSI confidential. Id. For the purposes of

8§ 972.15(4m), Parent concluded that a defendant in a no-nerit

appeal is nore like an "unrepresented" defendant than a
represented defendant. Id., 941. Under 8§ 972.15(4m, an
unrepresented defendant "is entitled to view the [PSI] but my
not keep a copy of the report." Id., 943.

133 The next question this court considered was whether
the State's notion seeking access to and disclosure of the PSI
should go to the circuit court or the court of appeals. Id.,
147. The framng of this issue presupposed that the attorney
general did not already have access to the PSI, which is |ogical
in a no-nerit case where (1) subsec. (4m) was not in existence
during the wunderlying crimnal case, so the State could not
"have and keep a copy" of the PSI, and (2) the State may not
becone involved unless and until the court of appeals determ nes
that the defendant's appeal has nerit. See Ws. Stat.
8 (Rule) 809.32 (procedure for no-merit reports); Tillman, 281
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Ws. 2d 157, ¢917; deghorn v. State, 55 Ws. 2d 466, 472, 198

N.W2d 577 (1972) (stating that if the appeals court finds nerit
in the defendant's claim it orders that the case "proceed with
t he appeal "). Parent determned that for the purposes of a no-
merit appeal, the attorney general "should submt any requests
to obtain a copy of the PSI report and to disclose its contents
in the State's brief to the circuit court.” 298 Ws. 2d 63,
149.

134 In Parent, neither party had access to the PSI. The
question presented in Parent was how the parties to a no-nerit
appeal can access the PSI. 1d., Y14. In this case, there is no
guestion of access; the plain |anguage of Ws. St at .
8§ 972.15(4m  authorizes the defendant's attorney and the
district attorney to "have and keep a copy" of the PSI. The
question presented in this case is whether parties who are
al ready authorized by 8§ 972.15(4m) "to have and keep a copy" of
the PSI nmust obtain court permssion to wuse information
contained in the PSI in their appellate briefs. Ther ef or e,
Parent is not controlling on the issue now before this court
because it concerned access to the PSI in a no-nerit appeal. W
conclude that the rule of Parent is |[imted to no-nerit appeals.

135 As a practical matter, even if counsel were required
to engage in notion practice before the circuit court or the
court of appeals seeking permssion to reference infornation
contained in a PSI, that notion would provide little, if any,
opportunity for the court to evaluate the confidentiality of the
information or the sensitive contents contained in a PSI. The
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notion itself is typically quite broad, and requests perm ssion,
as Buchanan's counsel did here, "to cite the portions of the PSI
relevant to the defendant's appeal." The court's response is
likewise quite broad, as it was here, giving permssion to
"quote sparingly" from the PSI. By necessity, the attorney's
nmotion and the court's response nust |ack detail, otherw se the
sensitive or confidential information would becone a public
record through the notion and the decision of the court. Thus,
requiring court approval provides little, if any, guarantee that
information will be treated any differently than if no notion
were required.
2. Confidentiality
136 We conclude that parties who are entitled "to have and

keep a copy" of a PSI pursuant to Ws. Stat. 8§ 972.15(4m need

not ask any court's permssion to reference a PSI in an
appel l ate brief. Parties may reference information from the PSI
that does not reveal <confidential information and that 1is

relevant to the appeal.?® W urge counsel to be abundantly
cautious when deciding whether it is necessary to cite sensitive

i nformati on and when choosing how to cite such content.

® cur holding applies only to parties who are entitled "to
have and keep a copy" of the PSI pursuant to Ws. Stat.
8 972.15(4m and reserves for another day the procedure a pro se
def endant should follow, as those facts are not before us. O
note, however, is that a defendant is entitled to view the PSI,
but is not entitled "to have and keep a copy."” Any information
from a PSI that a pro se defendant includes in an appellate
brief wll be from nenory, which as a practical matter, likely
l[imts the amount of detailed information the defendant could
i ncl ude.

20
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137 The SPD and the State acknowl edge that their ability
to use the PSI is subject to the requirenent that the PSI be
kept confidential, see Ws. Stat. § 972.15(4) and (4m. They
argue that this requirenent is nmet by conpliance wwth Ws. Stat.
8 (Rule) 809.81(8) (confidential docunents "shall refer to
individuals only by their first nanme and the first initial of
their last nane").

138 The court of appeals concluded that confidentiality
for the purposes of Ws. Stat. 8§ 972.15 is broader than using a
person's first nane and the first initial of their |ast nane.
Instead, the court of appeals reasoned that the drafting
comments to 8 972.15 suggest that confidentiality nmeans limting
access to the PSI and requiring circuit court permssion to
access the PSI after sentencing.

139 W agree wth the SPD and the State that the
confidentiality requirenent of Ws. Stat. § 972.15 requires
conpliance with Ws. Stat. 8 (Rule) 809.81(8) ("Every notice of
appeal or other docunent that is filed in the court and that is
required by law to be confidential shall refer to individuals
only by their first nanme and the first initial of their |ast
name. ") . See also Ws. Stat. 8 (Rule) 809.19(1)(g) and (2)
(requiring reference to individuals by first name and | ast
initial in appellate briefs when record is confidential).
Parties should be mndful that a PSI may also contain
information that nust be kept confidential for other reasons,
for exanple nedical information, see Ws. Stat. § 146.82 ("All
pati ent health care records shall remain confidential"),
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information from child welfare and termnation of parental
rights (TPR) pr oceedi ngs, see W s. St at . 88 48. 78,
48.396(2) (dr), and information from juvenile delinquency
proceedi ngs, see Ws. Stat. 8§ 938.78, 938.396(2g)(dr). These
exanples are by no neans exhaustive regarding the treatnent or
forms of confidential information that nmay be contained in a
PSI . In addition, because of the sensitive nature of
information contained in a PSI, counsel should be prudent when
using any information from a PSI regardless of whether they are
statutorily-required to so neasure their actions.

40 Qur conclusion that confidentiality under Ws. Stat.
§ 972.15 requires conmpliance with Ws. Stat. 8§ (Rule) 809.81 is
consistent with how confidentiality is interpreted in other
areas of the law, for exanple TPR and juvenile cases. Under
Ws. Stat. 88 48.78 and 938.78, there is a general rule, subject
to exceptions, t hat docunents pertaining to individuals
receiving care or in custody under Chapters 48 or 938 are
confidenti al . I n appel | ate briefs, att orneys mai nt ai n
confidentiality by conpl i ance W th W s. St at .

§ (Rule) 809.19(1):

Section 809.19(1)(g) requires the appellant's
brief to refer to 'an individual by first name and
last initial rather than by his or her full nane when
the record is required by law to be confidential.'’
Confidential cases generally involve juveniles (e.qg.
cases wai vi ng juvenil es into adul t court or
termnating parental rights). See Ws. St at .
88 48.78, 938.78.
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Mchael S. Heffernan, Appellate Practice and Procedure in

Wsconsin, Ch. 11, at 16 (5th ed. 2011). Qur interpretation of
confidentiality in Ws. Stat. 8 972.15(4) and (4m is consistent
with the confidentiality rules for TPR and juvenil e cases.

41 We disagree with the court of appeals' determ nation
that a PSI is confidential because it is not a public record and
access to the PSI is limted. A PSI is not a public docunent.
However, that alone does not end the analysis. The information
contained in a PSI nmay be critical to adequately forward or
respond to an issue on appeal. Such a docunent nmy serve a
legitimate purpose and be admissible in litigation, yet not be a
public record. Wiile a PSI may not be a public record and nmay
contain confidential and sensitive information, that alone
cannot render it unreachable in the context of appellate
[itigation. In fact, information in the PSI may be semnal to

t he appeal . The court of appeals determned that the official
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conments to the statute support its interpretation.?° e
di sagr ee. Al t hough t hose comrent s mention specific
authorization to access the PSI, the comments were witten
before Ws. Stat. § 972.15(4nm) was in existence. The statute
answers the question of access; 8§ 972.15(4m allows the
defendant's attorney and the State "to have and keep a copy" of
the PSI. We find further support for our interpretati on—that
confidentiality means redacting information rather than limting
access—¥from anal ogous case law prioritizing access to docunents
for parties to the case over confidentiality. The
confidentiality of a record does not always trunp access to and

use of the record. !

0 The official comment to Ws. Stat. § 972.15(4) states:
"The information in such reports is often unverified and would
in mny cases, even if true, <cause irreparable harm to
informants or the defendant. The information may, of course,
upon specific authorization of the court, be nade available to
any agencies, courts or individuals which have a legitinate need
for it." See 8 63, ch. 255, Laws of 1969. The same Committee
Note stated that the confidentiality requirenent of 8§ 972.15 was
consistent with ABA standards "that presentence reports should
not be public records.” 1d.; Am Bar Ass'n Project on M ninmm
Standards for Crimnal Justice, Standards Relating to Sentencing
Al ternatives and Procedures (Approved Draft, 1968), ABA Advisory
Commttee on Sentencing and Review, § 4.3, at 210-11 (stating
that the PSI should not be a public record, but should be
available to the parties). There is a distinction between a
docunent being a public record and a docunent being available
for litigation.

1 For exanple, the court of appeals has held that Ws.
Stat. 8§ 967.06, allowng a public defender to access "any
transcript or court record," gave the public defender access to
a juvenile court record despite the rule in Ws. Stat. § 48. 396,
which provided that the record in juvenile cases is closed to
anyone wi thout judicial perm ssion. State ex rel. SSMQ .
Resheske, 110 Ws. 2d 447, 454, 329 N.w2d 275 (C. App. 1982).
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142 To be <clear, our decision does not grant parties
unfettered discretion to reference any and all portions of a
PSI; the parties may reference information froma PSI only if it

is relevant to an issue on appeal. See State v. Constock, 168

Ws. 2d 915, 923, 485 N W2d 354 (1992) ("[T]he dissent admts
that it recites nunmerous facts drawn from the presentence
i nvestigation report. We disapprove of this practice.")

(citation omtted); State v. MCallum 208 Ws. 2d 463, 480 n. 3,

561 N.W2d 707 (1997) ("McCallums notion to strike references
to the defendant's presentence investigation report from the
State's brief is granted.” (citing Constock, 168 Ws. 2d at 923-
25)). This test is narrower than the general test of relevancy
under Ws. Stat. 8 904.01 because information may be relevant to
the circuit court proceedings but not relevant to an issue on
appeal, and therefore inappropriate to cite in an appellate
brief.

43 We caution practitioners to exercise sound discretion
when citing information from a PSI. A PSI may contain very
sensitive information. See Ws. Admn. Code 88 DOC 328. 27,
328.29 (Dec. 2006) (stating that PSI should include crimnal
record, correctional institutional record, victinls statenent,
famly information, personal history, and identity of sources of
i nformation). I ndeed, with electronic access to filed briefs,
counsel nust be even nore vigilant with respect to how best to
cite sensitive information. Clearly it is much nore difficult
to renmove information from the public domain once it has been
included in an appellate brief. Counsel and circuit courts mnust
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be even nore aware of the responsibility to redact a PSI at the
trial court level before the case gets to the appellate |evel

The circuit court has the significant power to "conceal the
identity of any person who provided information" in the PSI.
Ws. Stat. 8§ 972.15(3). Certainly, if appellate counsel, in the
process of witing an appellate brief, 1is unsure whether
information from a PSI can be included, he or she can ask the
court of appeals for guidance or can file the brief under seal?
until the court of appeals can decide whether the brief conplies
with rules of confidentiality. Qpposing counsel could also nove
to strike inappropriate parts of the appellate brief. See

McCal | um 208 Ws. 2d at 480 n.3. '3

12 Court records are open for public inspection. See Ws.
Stat. 8 59.20(3) (Every "clerk of the circuit court . . . shal
open to the examnation of any person all books and papers
required to be kept in his or her office"). "Public records may
be sealed (1) if a statute authorizes the sealing of otherw se
public records, (2) if disclosure infringes a constitutional
right or (3) if the admnistration of justice requires it."
City of Madison v. Appeals Comm of the Mdison Human Servs.
Commin, 122 Ws. 2d 488, 491, 361 N W2d 734 (C. App. 1984)
(citing State ex rel. Bi |l der . Twp. of Del avan, 112
Ws. 2d 539, 554-56, 334 N.W2d 252 (1983)).

13 The dissent's proposed procedure could provide further
gui dance to parties and |ower courts. The dissent's proposed
pr ocedur e, however, originates from |legislation that is
currently before the Wsconsin Legislative Reference Bureau.
The proposed procedure is not otherw se grounded on any current
statute. The legislature has provided rules and procedures that
are applicable to the dissemnation of PSIs in Ws. Stat.
8§ 972.15, and it is wthin the province of the legislature to
determne if procedural change is appropriate. Apparently that
opportunity may occur in the near future. The majority declines
to usurp the role of the legislature by appearing to enact
| egi sl ation through a court opinion.
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| V. CONCLUSI ON

144 We conclude that the SPD has not net the requirenents
for issuance of a supervisory wit. However, pursuant to our
superintending and adm ni strative authority, we conclude that in
a nmerit appeal, parties who are entitled "to have and keep a
copy" of a PSI pursuant to Ws. Stat. 8§ 972.15(4m need not ask
any court's permssion to reference a PSI in an appellate brief.
Parties may reference information from the PSI that does not
reveal confidential information and that is relevant to the
appeal. W urge counsel to be abundantly cautious when decidi ng
whether it is necessary to cite sensitive information and when
choosing how to cite such content.

By the Court.—-Rights declared,; relief granted, case

proceeds accordingly at the court of appeals.
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145 ANN WALSH BRADLEY, J. (di ssenting). | agree wth
the majority that the requirenents for a supervisory wit are
not nmet. | also agree with the mpjority that it is appropriate
to enpl oy our superintending and adm ni strative powers here.

146 | part ways with the nmjority, however, because |
conclude that we should enploy those powers in a manner that
establishes a sinple rule that provides guidance to courts,
parties, and counsel and that protects from harm those who
provide information in the presentence investigation report
(PSI). Because the majority's approach appears at odds with the

words of the statute and provides neither adequate gui dance nor

protection, | respectfully dissent.
I
47 Having determined that it will not grant a supervisory
wit but will instead exercise the court's superintending and

adm nistrative powers, the majority turns to interpreting Ws.
Stat. § 972.15. It correctly notes that a defendant has a due
process right to be sentenced upon accurate information, a right
to disclosure of all information in the PSI, and a right to
chal l enge any statenent in the PSI that the defendant believes

to be inaccurate or inconplete. Mjority op., {20.
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148 The mmjority concludes that parties® are not required

to get permission from any court before referencing a PSI in an

appel l ate brief. It opines that there is "no quantifiable
benefit" if parties are required to request perm ssion of the
circuit court to reference a PSI. Id., 1925, 28. It |ikew se

eschews any benefit from requiring the parties to obtain

perm ssion from the court of appeals: "requiring court approva

provides little, if any, guarantees that information wll be
treated any differently than if no notion were required.” Id.,
135.

149 Instead of requiring permssion, the mpjority directs
that parties may "reference information from the PSI that does
not reveal confidential information and that is relevant to the
appeal . " Id., 9836. It provides exanples of what it calls
"confidenti al i nformation,” listing nmedi cal i nformation
information from child welfare and termnation of parenta
rights proceedings, and information from juvenile delinquency
proceedi ngs. Id., 939.

50 Under the mpjority's interpretation, nothing nore is
required than what is already mandated by those other statutory

provi sions that govern "confidential information." Id., 9136.

! The term "parties" in the majority's analysis appears to
refer to defense counsel and counsel for the State. See
majority op., 920. However, it is the State and the defendant
that normally are considered to be the parties in a crimnal
action—not defense counsel and counsel for the State. The
appearance that the mpjority neans counsel when it uses the term
"parties" arises from its reference to "have and keep."
Wsconsin Stat. 8 972.15(4m allows the district attorney and
the defendant's attorney to have and keep a copy of the PSI. A
defendant is allowed only to view the PSI but not keep a copy.

2
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In the event that there is wuncertainty as to whether the

information conplies with those confidentiality statutes, it
nmerely suggests that counsel "ask the court of appeals for
gui dance. " Id., 943. It additionally suggests that counsel
shoul d consider "fil[ing] the brief under seal"™ until the court

of appeals can decide if the information fits its definition of
"confidential information." Id. Finally, the majority |eaves
t he decision of whether to disclose "sensitive" information in a
PSI to the "prudent" and "sound discretion" of counsel. Id.,
1939, 43.

I

51 Qur job is to interpret and apply the statutes as they
are witten by the |egislature. We should not replace a clear
| egi sl ative mandate with our own version of the statute.

52 The text of Ws. Stat. § 972.15(4) (2009-10)? states
that "after sentencing the presentence investigation report
shal | be confidential." Instead of following a clear
| egi slative mandate, the mmpjority turns the statutory | anguage
on its head and treats a PSI not as a confidential docunent but
as a non-confidential docunent that may contain certain pieces
of otherw se confidential infornmation. See mmjority op., 9119,
29, 36, 39, 40, 43.

153 The majority's contradictory interpretation of Ws.
Stat. § 972.15(4) appears to conflict with this court's prior

application of the statute. In State v. Constock, 168 Ws. 2d

2 All  subsequent statutory references are to the 2009-10
version of the Wsconsin Statutes, unless otherw se indicated.

3
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915, 485 N.W2d 354 (1992), the nmgjority of this court chided a
di ssenting opinion for inappropriately citing certain facts from
a PSl. The court quoted Ws. Stat. 8§ 972.15(4) and its
statement that a PSI is confidential. 1d. at 923-25. Nowher e
in the Constock court's discussion of a PSI did it inply that
the PSI as a whole is not a confidential docunent.?

154 Furthernore, the nmajority provides inadequate gui dance
to courts, parties, and counsel. Although the nmajority provides
a limted list of information made confidential by other
statutes, it provides no guidance regarding the volunes of other
information that may be included in a PSI.

155 Additionally, the majority's analysis appears narrowy
tailored to apply only to parties who are represented by
counsel, although the statute covers non-represented defendants.
The holding framed by the mmjority provides that "parties who
are entitled 'to have and keep' a copy of a PSI pursuant to Ws.

Stat. 8§ 972.15(4m need not ask any court's permssion to

reference a PSI in an appellate brief." Majority op., 13.

® This court has treated an entire PSI as confidential on
ot her occasi ons. In addition to Constock, the court discussed
the neaning of the term "confidential" as it is used in Ws.
Stat. 8§ 972.15(4) in State v. Parent, 2006 W 132, 126, 298 Ws.
2d 63, 725 N.w2d 915. In that case, the court determ ned that
the defendant mnust keep "the information in the report"—~not
sone information in the report—eonfidential in the context of a
no nerit appeal. Id., 950. Simlarly, this court addressed
whet her t he confidentiality requi r enent in W s. St at .
8§ 972.15(4) is extended to sentencing nenoranda in State .
Greve, 2004 W 69, 272 Ws. 2d 444, 681 N W2d 479. The court
in Geve also appears to have treated the entire PSI as
confidential. Id., f17.
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Wsconsin Stat. 8§ 972.15(4m allows counsel to "have and keep a
copy" of the PSI.

156 Defendants, however, nay not "have and keep" a copy of
the PSI. They may only "view' it. Ws. Stat. § 972.15(4m;
State v. Parent, 2006 W 132, 950, 298 Ws. 2d 63, 725 N W2d

915. Gven the mgjority's narrowmy-franed holding, it 1is
uncl ear what a pro se defendant is to do on appeal. Is a pro se
def endant i kew se supposed to know  what confidenti al
information may or nay not be used in an appellate brief? |Is
the decision of whether to use sensitive information in the
brief left to the "prudent” and "sound discretion” of the pro se
def endant ?

57 Because the nmpjority fails to set forth any standards
for determ ning what "sensitive" information should be
permssible to use in an appellate brief, counsel (and perhaps
pro se defendants) have no principled manner in which they may
eval uate whether information in a PSI should be used other than
their "prudent” and "sound discretion.”™ \Wat happens if their
"prudent” and "sound discretion" is overshadowed by their
zeal ous advocacy? \What are the consequences for the parties or
counsel ?

158 The mmjority's inadequate guidance on these questions
may produce negative consequences for those who have provided
information in the PSI and provide inadequate protection from
harm A PSI commonly includes information that would not fall
within the majority's list of "confidential" informtion. For

exanple, the victims statenent often reveals intimate details
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of the social, economc, physical, and psychol ogi cal effects of
the crine. Furthernore, the famly information contained in a
PSI could set forth what would otherw se be considered private
famly matters, detailing the lives of individuals whose sole
involvenent with the crine is that they are related to the
of f ender.

159 Such information does not appear to be protected from
di scl osure under the majority's approach. Majority op., 939.
Individuals nmay be held up to ridicule as a result of
i nappropriate use of information in a PSI. Addi tionally, the
di scl osure of such information nmay put an individual's life or
health in danger, creating safety issues.

160 At first blush it nmay appear that rel evancy provides a
meani ngful limtation, but the broad definition of relevancy
provi des inadequate protection. Rel evant evidence is evidence
that has "any tendency to make the existence of any fact that is
of consequence to the determination of the action nore probable
or less probable than it would be w thout the evidence.”" Ws.

Stat. 8§ 904.01; State v. Payano, 2009 W 86, 168, 320 Ws. 2d

348, 768 N.W2d 832.*% The relevancy requirement offers no real
safeguard for the information contained in a PSI that does not

fall within the majority's list of "confidential" information.

* The mmjority characterizes its relevancy test as a

"narrower” inquiry than that which is set forth in Ws. Stat.
8§ 904.01 because the issues in a case are often narrowed on
appeal . Majority op., 942. Nevertheless, its standard for

rel evancy appears to be the sane standard as the one defined in
the rel evancy statute, Ws. Stat. § 904.01.

6
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61 The mgjority's inadequate guidance and protection
| eads to a nebul ous procedure. This court should establish a
sinple procedure that clearly provides guidance and that
adequately protects those who provide information in a PSI.

11

62 Instead of the majority's approach to statutory
construction, | would interpret the statute to establish a
sinple procedure that provides <clear guidance to courts,
parties, and counsel and protects from harm those who provide
information in the PSI.

1. The entire PSI is confidential by statute.

163 As | see it, the entire PSI is confidential by
statute. Wsconsin Stat. 8§ 972.15(4) provides that "after
sentencing the presentence investigation report shall be
confidential and shall not be mnade available to any person
except upon specific authorization of the court.” It does not
l[imt confidentiality of the PSI to itens that fit under matters
that are confidential as defined by other statutes.

164 Although this court has not previously defined
"confidential" as it is used in the PSI statute, it has set
forth general guidelines for what the term "confidential" neans

when it is used in a statute. See, e.g., Sands v. Witnall

School Dist., 2008 W 89, 932, 312 Ws. 2d 1, 754 N W2d 439.

Confidential data is data that is "neant to be kept secret.”

Id., 132 (quoting Custodian of Records for LTSB v. State, 2004

W 65, 15, 272 Ws. 2d 208, 680 N. W2d 792).
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165 The term "confidential" generally contenplates that
confidential docunments will be limted in the scope of their

di scl osure. See Custodi an of Records for LTSB, 272 Ws. 2d 208,

115. Simlarly, because the statutory |anguage provides that
the PSI is confidential, the disclosure of its contents nust be
carefully circunscri bed.

2. To the extent that information in the PSI has already
been made public in the circuit court at a sentencing or
post sentencing hearing, the information in a transcript
fromthat hearing may be used in an appellate brief.

166 Although the entire PSI is confidential, t he
confidentiality requirenent set forth in Ws. Stat. 8§ 972.15(4)
must sometimes yield to the defendant's due process rights.® One
ci rcunst ance where the confidentiality requirement nust yield is
when the PSI has al ready been made public in the circuit court.

167 Any information in a PSI that is made public by the
circuit court at a sentencing or post sentencing hearing is
already public information and may be used in an appellate
brief. For exanple, a circuit court may refer to information in
a PSI when it is explaining on the record how the sentence's
conponent parts pronote the sentencing objectives. State .

Gallion, 2004 W 42, 9147, 50, 270 Ws. 2d 535, 678 N.w2d 197

> A defendant's due process rights include a right to be
sentenced upon accurate information, a right to disclosure of

the information in the PSI, and a right to challenge any
statenment in the PSI that the defendant believes to be
i naccurate or inconplete. Majority op., 20 (citations
omtted).
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The transcri pt from the heari ng cont ai ni ng statenents

referencing the PSI may be used in an appellate brief.®

® This is consistent with part of a proposal from the
W sconsin Judicial Council that would change the way PSlIs are
prepared, used, distributed, and kept as records. The Wsconsin
Judicial Council's principal statutory responsibilities are to
study and make recommendations relating to the pleading,
practices, procedures, organization, jurisdiction, and nethods
of adm nistration of Wsconsin courts. Ws. Stat. § 758.13.

The Wsconsin Judicial Counci | is a 21-nmenber body
representing a broad cross-section of interests. A nmenber of
the Wsconsin Suprenme Court sits on the Wsconsin Judicial
Counci | . Currently serving on the Judicial Council is Justice
Pati ence Roggensack. O her nenbers of the Judicial Council
include a court of appeals judge, four circuit court judges, one
district attorney, three nenbers of the state bar, two citizen
menbers, and all of the following individuals or their
designees: the Director of State Courts, the chairs of the
Senate and Assenbly standing commttees with jurisdiction over
judicial affairs, the Attorney GCeneral, the <chief of the
Legi sl ative Reference Bureau, the deans of the |aw schools of
the University of Wsconsin and Marquette University, the State
Public Defender, and the president-elect of the state bar. Id.;
W sconsin Judi ci al Counci |
http://ww. w courts. gov/courts/conm ttees/judicial council/index.
htm (last visited Apr. 1, 2013).

In accordance wth its statutory duties, the Judicial
Council wdely distributed for analysis its proposal that would

change the procedures relating to PSIs. See Mnutes of the
Meeting of the Wsconsin Judicial Council (Jan. 18, 2013),
avail abl e at

http://ww. W courts. gov/courts/conm ttees/judicial council/docs/ m
i nutes0113. pdf (last wvisited Apr. 1, 2013) (discussing the
circulation of a PSI proposal for fiscal estinmates and approving
a request to release copies of fiscal estimates before
introduction of a PSI bill). Among the entities solicited for
coment was the Legislative Commttee of the Wsconsin Judicia
Conference, chaired by Chief Justice Shirley Abrahanson. The
proposal was distributed by Chief Justice Abrahanson to this
court.
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168 However, because the PSI is confidential, Ws. Stat.
§ 809.81(8) requires that parties and counsel shall refer to
i ndividuals nanmed in the PSI "only by their first name and the

first initial of their [last nane. Even where a party or
counsel nmay use information in a PSI, the statute mandates that
the party or counsel refer to only the first name and first
initial of the last nane of the individuals naned in the PSI.

3. Court perm ssion nust be obtained for any information not

previ ously made public at the circuit court.

169 Sonetimes a party or counsel may determne that it is
necessary to use information in a PSI that is not a part of the
public record. Under those circunstances, the party or counse
should be required to get court permssion before using the
i nformati on.

4. As a practical matter, the location of the record should

di ctate which court to ask.

170 In determ ning which court to nove for pernmission to
use information in a PSI, parties and counsel should be guided
by the practical reality of where the record is |ocated. When
the record is at the circuit court prior to the initiation of an
appeal, the party or counsel should request perm ssion to use
information in the PSI fromthe circuit court. Conversely, when

the appeal is initiated and the record is already with the court

Al neetings of the Wsconsin Judicial Council and its
committees are open to the public. W sconsi n Judicial Council
http://ww. w courts. gov/courts/comm ttees/judicial council/docs/a
genda0213. pdf (last visited Apr. 1, 2013).
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of appeals, parties or counsel should request perm ssion to use
information in the PSI fromthe court of appeals.

171 In determining whether to grant permssion to use
information in a PSI under the statute, courts nust be
constantly mndful of the due process rights of the defendant.
(See, e.g., a defendant has a due process right to be sentenced

upon accurate information. State v. Tiepelman, 2006 W 66, 19,

291 Ws. 2d 179, 717 NW2d 1.) Courts should also consider the
nature of the information that would be exposed to public
scrutiny. Some information in a PSI is separately nade
confidential by other statutes and those statutes may require
special procedures.’ Courts nust enploy those additiona
procedures before authorizing the citation of information that
is made confidential by other statutes.

172 Additionally, courts should be wary about authorizing
the citation of information that will hold an individual up to
ridicule, endanger the safety of persons naned in the PSI, or is
not needed to advance the clains raised on appeal. I ndi vi dual s
who provide information in the PSI should be provided adequate
protection from harm

173 The above interpretation of the statute is a sinple
procedure that (1) provides guidance to courts, parties, and

counsel; (2) protects those who provide information in a PSI;

" See, e.g., Ws. Stat. 8§ 146.82 (governing patient health
care records), 48.78 (governing agency child welfare records),
48.396 (governing | aw enforcenent of ficers' records of
children), 938.78 (governing agency records of individuals in
the care or legal custody of the agency).

11
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and (3) is consistent wth the statutory directive of
confidentiality. Unfortunately, the majority fails in all three
respects. Accordingly, | respectfully dissent.

74 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON and JUSTICE DAVID T. PROSSER, JR join this dissent.
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