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PETI TI ON f or  super vi sor y wr i t .   Rights declared; relief 

granted, case proceeds accordingly at the court of appeals.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.     Thi s i s a r evi ew of  

an or der  of  t he cour t  of  appeal s1 t hat  r equi r ed def ense counsel  

t o seek per mi ssi on f r om t he ci r cui t  cour t  i n or der  t o r ef er ence 

i nf or mat i on f r om a pr esent ence i nvest i gat i on r epor t  ( PSI )  i n an 

appel l at e br i ef .    

                                                 
1 St at e v.  Buchanan,  2011AP1997- CR,  unpubl i shed or der  ( Wi s.  

Ct .  App.  Feb.  13,  2012) .    
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¶2 Assi st ant  St at e Publ i c Def ender  St even Gr under  

( Gr under )  was appoi nt ed as post convi ct i on counsel  f or  Mi chael  

Buchanan ( Buchanan) .   Gr under ,  on Buchanan' s behal f ,  f i l ed a 

mot i on wi t h t he cour t  of  appeal s seeki ng per mi ssi on t o use,  c i t e 

t o,  and quot e f r om2 Buchanan' s PSI  i n hi s appel l at e br i ef .   The 

cour t  of  appeal s gr ant ed t he mot i on.   The St at e,  i n t ur n,  f i l ed 

a mot i on seeki ng t he same per mi ssi on t o use,  c i t e t o,  and quot e 

f r om t he PSI  f or  i t s  own appel l at e br i ef .   The St at e' s mot i on 

st at ed t hat  i t  had been t he at t or ney gener al ' s  pr act i ce t o seek 

t he ci r cui t  cour t ' s  per mi ssi on t o c i t e a PSI  i n an appel l at e 

br i ef  f ol l owi ng St at e v.  Par ent ,  2006 WI  132,  298 Wi s.  2d 63,  

725 N. W. 2d 915.   The cour t  of  appeal s t hen i ssued an or der  t hat  

pl aced under  seal  al l  copi es of  Buchanan' s br i ef ,  di r ect ed t he 

par t i es t o move t he ci r cui t  cour t  f or  per mi ssi on t o c i t e t he 

PSI ,  and deni ed t he St at e' s mot i on t o t he cour t  of  appeal s f or  

per mi ssi on t o c i t e t he PSI .   The St at e Publ i c Def ender  ( SPD)  

pet i t i oned t hi s cour t  t o i ssue a super vi sor y wr i t  vacat i ng t he 

cour t  of  appeal s '  or der  and cl ar i f y i ng t hat  t he par t i es i n 

Buchanan' s case need not  ask per mi ssi on of  any cour t  bef or e 

c i t i ng t he PSI  i n t hei r  appel l at e br i ef s.   Uni quel y,  t he St at e 

f i l ed an ami cus br i ef  agr eei ng wi t h t he SPD.  

¶3 We concl ude t hat  t he SPD has not  met  t he r equi r ement s 

f or  i ssuance of  a super vi sor y wr i t .   However ,  pur suant  t o our  

super i nt endi ng and admi ni st r at i ve aut hor i t y,  we concl ude t hat  i n 

                                                 
2 Thr oughout  t he opi ni on,  " r ef er ence"  i ncl udes use,  c i t at i on 

t o,  and quot at i on f r om t he PSI .    
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a mer i t  appeal ,  par t i es who ar e ent i t l ed " t o have and keep a 

copy"  of  a PSI  pur suant  t o Wi s.  St at .  § 972. 15( 4m)  ( 2009- 10) 3 

need not  ask any cour t ' s  per mi ssi on t o r ef er ence a PSI  i n an 

appel l at e br i ef .   Par t i es may r ef er ence i nf or mat i on f r om t he PSI  

t hat  does not  r eveal  conf i dent i al  i nf or mat i on and t hat  i s 

r el evant  t o t he appeal .   We ur ge counsel  t o be abundant l y 

caut i ous when deci di ng whet her  i t  i s  necessar y t o c i t e sensi t i ve 

i nf or mat i on and when choosi ng how t o c i t e such cont ent .  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 I n 2010,  Buchanan pl ed no cont est  t o t wo cr i mes.   The 

ci r cui t  cour t  sent enced Buchanan,  and he f i l ed a not i ce of  

i nt ent  t o pur sue post convi ct i on r el i ef .   The SPD assi gned 

At t or ney Gr under  t o r epr esent  Buchanan.   On November  22,  2011,  

Buchanan' s counsel  f i l ed a mot i on wi t h t he cour t  of  appeal s 

seeki ng per mi ssi on t o c i t e " t he por t i ons of  t he PSI  r el evant  t o 

t he def endant ' s appeal . "   The mot i on st at ed t hat  Buchanan' s 

appeal  was f ocused on sent enci ng i ssues,  t hat  i t  was necessar y 

t o c i t e t he PSI  t o devel op Buchanan' s appel l at e c l ai ms,  and t hat  

t he por t i ons of  t he PSI  t hat  Buchanan sought  t o use cont ai ned no 

conf i dent i al  i nf or mat i on.   On November  30,  2011,  t he cour t  of  

appeal s i ssued an or der  gr ant i ng t he mot i on.   The or der  al l owed 

Buchanan t o " quot e spar i ngl y"  f r om t he PSI  but  di r ect ed hi m not  

t o use t he i ni t i al s or ,  by ext ensi on,  t he names of  any 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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i ndi v i dual s i dent i f i ed i n t he PSI .   Buchanan t hen f i l ed t he 

appel l at e br i ef .    

¶5 On Januar y 4,  2012,  a mot i on was f i l ed on t he St at e' s 

behal f  seeki ng t he same per mi ssi on t o " quot e f r om t he PSI ,  

subj ect  t o t he same const r ai nt s"  f or  t he pur poses of  i t s  own 

appel l at e br i ef .   The St at e' s  mot i on st at ed t hat  t o f ul l y  

r espond t o Buchanan' s appel l at e br i ef ,  i t  needed per mi ssi on t o 

c i t e t he PSI .   The mot i on not ed t hat  f ol l owi ng Par ent ,  i t  has 

been t he pr act i ce of  t he at t or ney gener al ' s  of f i ce t o seek 

per mi ssi on f r om t he ci r cui t  cour t  t o c i t e a PSI  i n an appel l at e 

br i ef .    

¶6 On Febr uar y 13,  2012,  t he cour t  of  appeal s i ssued an 

or der  t hat ,  i nt er  al i a,  pl aced under  seal  al l  copi es of  

Buchanan' s br i ef ,  di r ect ed t he par t i es t o move t he ci r cui t  cour t  

f or  per mi ssi on t o " access,  di scuss,  c i t e t o,  or  quot e f r om t he 

PSI , "  and deni ed t he St at e' s mot i on t o t he cour t  of  appeal s f or  

per mi ssi on t o c i t e t he PSI .   The cour t  of  appeal s r easoned t hat  

" Par ent  makes cl ear  t hat  t he c i r cui t  cour t ,  and not  t hi s cour t ,  

i s  t he pr oper  t r i bunal  t o pr esi de over  mot i ons r equest i ng access 

t o and di scl osur e of  t he cont ent s of  PSI  r epor t s. "  

¶7 On Febr uar y 24,  2012,  Buchanan f i l ed a mot i on f or  

r econsi der at i on i n t he cour t  of  appeal s.   Buchanan ar gued t hat  a 

def endant  has a r i ght  t o deny or  expl ai n st at ement s i n t he PSI ,  

whi ch coul d be vi ol at ed i f  he or  she i s r equi r ed t o obt ai n 

c i r cui t  cour t  per mi ssi on t o use t he PSI .   Fur t her ,  Buchanan 

ar gued t hat  Par ent  i s l i mi t ed t o no- mer i t  appeal s and t hat  t he 

conf i dent i al i t y  r equi r ement  of  Wi s.  St at .  § 972. 15( 4)  and ( 4m)  
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i s met  by compl i ance wi t h Wi s.  St at .  § ( Rul e)  809. 81( 8)  

( " Ever y .  .  .  document  t hat  i s  f i l ed i n t he cour t  and t hat  i s 

r equi r ed by l aw t o be conf i dent i al  shal l  r ef er  t o i ndi v i dual s 

onl y by t hei r  f i r st  name and t he f i r st  i ni t i al  of  t hei r  l ast  

name. " ) .    

¶8 On Mar ch 2,  2012,  t he cour t  of  appeal s deni ed 

Buchanan' s mot i on f or  r econsi der at i on.    

¶9 On Mar ch 14,  2012,  t he SPD pet i t i oned t hi s cour t  f or  a 

super vi sor y wr i t .   The pet i t i on asks t hi s cour t  t o vacat e t he 

cour t  of  appeal s '  or der  t hat  r equi r ed t he par t i es t o move t he 

ci r cui t  cour t  f or  per mi ssi on t o " access,  di scuss,  c i t e t o,  or  

quot e f r om t he PSI . "   The SPD,  and t he St at e as an ami cus,  asks 

t hi s cour t  t o r ul e t hat  par t i es who ar e ent i t l ed " t o have and 

keep a copy"  of  a PSI  need not  ask any cour t ' s  per mi ssi on t o 

c i t e t o or  quot e f r om a PSI  i n an appel l at e br i ef ,  subj ect  t o 

t he conf i dent i al i t y  r equi r ement  of  Wi s.  St at .  § 972. 15( 4) ——( 4m) .  

¶10 On June 13,  2012,  we accept ed t he case f or  f ul l  

br i ef i ng and ar gument .    

I I .  STANDARD OF REVI EW 

¶11 The f i r st  quest i on pr esent ed i s whet her  t hi s cour t  

shoul d i ssue a super vi sor y wr i t  vacat i ng t he cour t  of  appeal s '  

or der .   As t he cour t  of  or i gi nal  j ur i sdi ct i on,  we have 

di scr et i on t o i ssue a super vi sor y wr i t .   See Wi s.  Const .  ar t .  

VI I ,  § 3;  Wi s.  St at .  § 751. 07;  St at e ex r el .  Dr essl er  v.  Ci r cui t  

Cour t  f or  Raci ne Cnt y. ,  163 Wi s.  2d 622,  630,  472 N. W. 2d 532 

( Ct .  App.  1991) .   However ,  a super vi sor y wr i t  i s  a dr ast i c and 

ext r aor di nar y r emedy t hat  wi l l  not  be gr ant ed unl ess t he 
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pet i t i on meet s " st r i ngent  pr er equi s i t es. "   St at e ex r el .  Lynch 

v.  Count y Cour t ,  Br anch I I I ,  82 Wi s.  2d 454,  459,  262 N. W. 2d 773 

( 1978) .    

¶12 The second quest i on pr esent ed i s whet her  par t i es who 

ar e ent i t l ed " t o have and keep a copy"  of  a PSI  pur suant  t o Wi s.  

St at .  § 972. 15( 4m)  need any cour t ' s  per mi ssi on t o r ef er ence a 

PSI  i n an appel l at e br i ef .   Thi s quest i on r equi r es us t o 

i nt er pr et  § 972. 15.   I nt er pr et at i on of  a st at ut e i s a quest i on 

of  l aw t hat  t hi s cour t  r evi ews de novo whi l e benef i t t i ng f r om 

t he anal yses of  t he l ower  cour t s.   See St at e v.  Zi egl er ,  2012 WI  

73,  ¶37,  342 Wi s.  2d 256,  816 N. W. 2d 238.  

I I I .  ANALYSI S 

A.  Super vi sor y Wr i t  

¶13 We concl ude t hat  t he SPD has not  met  t he r equi r ement s 

f or  i ssuance of  a super vi sor y wr i t .   However ,  pur suant  t o our  

super i nt endi ng and admi ni st r at i ve aut hor i t y,  we nonet hel ess 

consi der  t he second quest i on pr esent ed.  

¶14 " A super vi sor y wr i t  i s  an ext r aor di nar y r emedy t o 

pr event  a cour t  f r om r ef usi ng t o per f or m,  or  f r om vi ol at i ng,  i t s  

pl ai n dut y. "   Madi son Met r o.  Sch.  Di st .  v.  Ci r cui t  Cour t  f or  

Dane Cnt y. ,  2011 WI  72,  ¶33,  336 Wi s.  2d 95,  800 N. W. 2d 442 

( c i t i ng Dr essl er ,  163 Wi s.  2d at  630) .   A pet i t i on f or  a 

super vi sor y wr i t  wi l l  not  be i ssued unl ess:  

( 1)  an appeal  i s an ut t er l y i nadequat e r emedy;  ( 2)  t he 
dut y of  t he [ ]  cour t  i s  pl ai n;  ( 3)  i t s  r ef usal  t o act  
wi t hi n t he l i ne of  such dut y or  i t s i nt ent  t o act  i n 
v i ol at i on of  such dut y i s c l ear ;  ( 4)  t he r esul t s of  
t he [ ]  cour t ' s  act i on must  not  onl y be pr ej udi c i al  but  
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must  i nvol ve ext r aor di nar y har dshi p;  and,  ( 5)  t he 
r equest  f or  r el i ef  was made pr ompt l y and speedi l y.   

I d. ,  ¶77 ( quot i ng Dr essl er ,  163 Wi s.  2d at  630) .  

¶15 The par t i es agr ee on t he f i r st  pr ong,  t hat  an appeal  

woul d be an i nadequat e r emedy,  and on t he f i f t h pr ong,  t hat  t he 

SPD' s r equest  f or  r el i ef  was made pr ompt l y and speedi l y.   The 

SPD ar gues t hat  under  Wi s.  St at .  § 972. 15,  t he cour t  of  appeal s 

had a pl ai n dut y t o accept  Buchanan' s br i ef  as f i l ed and i t s 

r ef usal  t o accept  Buchanan' s br i ef  was cl ear .   Fur t her ,  t he SPD 

ar gues t hat  r equi r i ng i t  t o seek ci r cui t  cour t  per mi ssi on t o 

c i t e a PSI  woul d be an ext r aor di nar y har dshi p because i t  may 

vi ol at e a def endant ' s due pr ocess r i ght  t o appeal  and woul d be 

t oo cost l y f or  t he SPD.   The cour t  of  appeal s ar gues t hat  i t  di d 

not  v i ol at e a pl ai n dut y when i t  or der ed Buchanan t o seek 

ci r cui t  cour t  per mi ssi on t o c i t e hi s PSI .   The cour t  of  appeal s 

f ur t her  ar gues t hat  i t  woul d not  be an ext r aor di nar y har dshi p 

f or  t he SPD t o seek ci r cui t  cour t  per mi ssi on t o c i t e a PSI .  

¶16 The st andar d f or  " ext r aor di nar y har dshi p"  has been met  

i n f ew cases.   For  exampl e,  i n Madi son Met r opol i t an,  af t er  a 

school  di st r i ct  expel l ed a st udent ,  t he c i r cui t  cour t  i ssued an 

or der  r equi r i ng t he di st r i ct  t o pr ovi de appr opr i at e educat i onal  

r esour ces t o t he st udent .   336 Wi s.  2d 95,  ¶22.   Thi s cour t  

af f i r med t he cour t  of  appeal s '  gr ant  of  a super vi sor y wr i t ,  

f i ndi ng t hat  t he " ext r aor di nar y har dshi p"  pr ong had been met :   

[ T] he pot ent i al  ext r aor di nar y har m t o t he Di st r i ct  i s  
i nher ent  i n t he spect er  of  i nt er f er ence by t he cour t s.  
The Di st r i ct  woul d be f aced not  onl y wi t h t he cost s of  
any cont i nued educat i onal  ser vi ces or der ed by t he 
c i r cui t  cour t  but  al so t he pr ospect  t hat  such cost s 
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woul d i nt er f er e wi t h t he Di st r i ct ' s  per f or mance of  i t s  
dut i es i n l awf ul l y expel l i ng st udent s who endanger  t he 
heal t h and saf et y of  ot her s.  

I d. ,  ¶89.   I n Lynch,  i n r esponse t o a cr i mi nal  def endant ' s 

demand f or  al l  excul pat or y mat er i al  i n t he di s t r i ct  at t or ney' s  

possessi on at  t he pr el i mi nar y hear i ng st age,  t he c i r cui t  cour t  

or der ed t he di st r i ct  at t or ney t o make i t s case f i l es avai l abl e 

f or  def ense counsel ' s i nspect i on.   82 Wi s.  2d at  458- 59.   The 

St at e ar gued t hat  t he c i r cui t  cour t ' s  or der  woul d cause an 

ext r aor di nar y har dshi p because i t  woul d,  i nt er  al i a,  

" unj ust i f i abl y del ay"  t he case bel ow and woul d " cr eat e a 

pr ecedent  whi ch i s l i kel y t o hi nder  t he ef f or t s of  t he 

pr osecut i on i n f ut ur e cases. "   I d.  at  462- 63.   We agr eed t hat  

t he ext r aor di nar y har dshi p t est  had been met :  

I nspect i on of  t he st at e' s f i l es  by t he def ense at  
t hi s ear l y st age,  wher e t her e has been no showi ng of  
par t i cul ar i zed need f or  i nspect i on,  can ser ve onl y as 
an oppor t uni t y f or  gener al i zed,  unr est r i ct ed 
di scover y,  r at her  t han as a devi ce f or  t he 
const i t ut i onal l y mandat ed di scl osur e of  speci f i c  
excul pat or y mat er i al .   Such di scover y .  .  .  wi l l  
unj ust i f i abl y del ay t he admi ni st r at i on of  j ust i ce.  

I d.  at  466 ( f oot not e omi t t ed) .  

¶17 I n t he case bef or e t he cour t ,  even assumi ng t he del ay 

and ext r a cost  of  obt ai ni ng ci r cui t  cour t  per mi ssi on woul d cause 

an " ext r aor di nar y har dshi p, "  we concl ude t hat  t he SPD has not  

met  t he cr i t er i a t o gr ant  a super vi sor y wr i t .   Af t er  Par ent ,  

t her e r emai ned a l egi t i mat e quest i on of  whet her  par t i es t o a 

mer i t  appeal  needed ci r cui t  cour t  per mi ssi on t o c i t e a PSI  i n 

t hei r  appel l at e br i ef s.   When Buchanan f i l ed hi s br i ef  i ncl udi ng 

i nf or mat i on f r om hi s PSI ,  i t  was uncl ear  whet her  t he cour t  of  
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appeal s had a pl ai n dut y t o accept  t he br i ef  as f i l ed.   Par t  

I I I . B. 1.  of  t hi s opi ni on di scusses t hat  quest i on.    

¶18 We nonet hel ess concl ude t hat  i t  i s  appr opr i at e f or  

t hi s cour t  t o exer ci se our  super i nt endi ng and admi ni st r at i ve 

aut hor i t y t o c l ar i f y t he pr ocedur e t hat  a def endant ' s counsel  

and t he St at e' s r epr esent at i ve shoul d f ol l ow t o c i t e a PSI  i n 

t hei r  appel l at e br i ef s.   Super i nt endi ng and admi ni st r at i ve 

aut hor i t y al l ows t hi s cour t  t o i mpl ement  " pr ocedur al  r ul es not  

speci f i cal l y r equi r ed by t he Const i t ut i on or  t he [ st at ut e] . "   

St at e v.  Er nst ,  2005 WI  107,  ¶19,  283 Wi s.  2d 300,  699 N. W. 2d 92 

( quot i ng Uni t ed St at es v.  Hast i ng,  461 U. S.  499,  505 ( 1983) ) .   

" Such r ul es ar e desi gned t o i mpl ement  a r emedy f or  a v i ol at i on 

of  r ecogni zed r i ght s. "   I d.   The Wi sconsi n Const i t ut i on pr ovi des 

t hat  " [ t ] he supr eme cour t  shal l  have super i nt endi ng and 

admi ni st r at i ve aut hor i t y over  al l  cour t s. "   Wi s.  Const .  ar t .  

VI I ,  § 3.   Thi s power  " i s i ndef i ni t e i n char act er ,  unsuppl i ed 

wi t h means and i nst r ument al i t i es,  and l i mi t ed onl y by t he 

necessi t i es of  j ust i ce. "   Er nst ,  283 Wi s.  2d 300,  ¶19.  

B.  Ci t at i on t o a PSI  i n an Appel l at e Br i ef  

1.  I nt er pr et at i on of  Wi s.  St at .  § 972. 15 

¶19 Pur suant  t o our  super i nt endi ng and admi ni st r at i ve 

aut hor i t y,  we concl ude t hat  i n a mer i t  appeal ,  par t i es who ar e 

ent i t l ed " t o have and keep a copy"  of  a PSI  pur suant  t o Wi s.  

St at .  § 972. 15( 4m)  need not  ask any cour t ' s  per mi ssi on t o 

r ef er ence a PSI  i n an appel l at e br i ef .   Par t i es may r ef er ence 

i nf or mat i on f r om t he PSI  t hat  does not  r eveal  conf i dent i al  
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i nf or mat i on and t hat  i s r el evant  t o t he appeal .   Ext r eme caut i on 

shoul d be under t aken when r ef er enci ng sensi t i ve i nf or mat i on. 4   

¶20 The SPD,  j oi ned by t he St at e as an ami cus,  ar gues t hat  

cour t  per mi ssi on i s not  needed bef or e def ense counsel  or  t he 

St at e may ci t e t o a PSI  i n an appel l at e br i ef .   The SPD ar gues 

t hat  r equi r i ng c i r cui t  cour t  per mi ssi on may vi ol at e a 

def endant ' s r i ght s,  s i nce a def endant  has a due pr ocess r i ght  t o 

be sent enced upon accur at e i nf or mat i on,  see St at e v.  Ti epel man,  

2006 WI  66,  ¶9,  291 Wi s.  2d 179,  717 N. W. 2d 1,  a r i ght  t o 

di scl osur e of  al l  i nf or mat i on i n t he PSI ,  see Gar dner  v.  

Fl or i da,  430 U. S.  349,  361- 62 ( 1977) ,  and a r i ght  t o chal l enge 

any st at ement  i n t he PSI  t hat  he or  she bel i eves t o be 

i naccur at e or  i ncompl et e,  see St at e v.  Gr eve,  2004 WI  69,  ¶11,  

272 Wi s.  2d 444,  681 N. W. 2d 479.   The SPD f ur t her  ar gues t hat  

Wi s.  St at .  § 972. 15( 4m) ,  whi ch aut hor i zes t he di st r i ct  at t or ney 

and t he def endant ' s at t or ney " t o have and keep a copy"  of  t he 

PSI ,  shoul d be i nt er pr et ed t o aut hor i ze t hose par t i es t o use,  

c i t e,  and quot e t he PSI  i n an appel l at e br i ef  wi t hout  cour t  

aut hor i zat i on.   The SPD addi t i onal l y ar gues t hat  Par ent  i s 

l i mi t ed t o no- mer i t  appeal s.    

¶21 The cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

i s  t he appr opr i at e t r i bunal  t o gr ant  aut hor i zat i on t o c i t e a PSI  

i n an appel l at e br i ef .   I t  det er mi ned t hat  under  Wi s.  St at .  

                                                 
4 A PSI  shoul d be quot ed as spar i ngl y as possi bl e,  and 

counsel  must  exer ci se sound di scr et i on t o avoi d compr omi si ng 
sensi t i ve i nf or mat i on.   On occasi on,  appel l at e counsel  may need 
gui dance f r om t he cour t  of  appeal s.  
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§ 972. 15( 4) ,  af t er  sent enci ng,  t he PSI  " shal l  be conf i dent i al  

and shal l  not  be made avai l abl e t o any per son except  upon 

speci f i c  aut hor i zat i on of  t he cour t . "   Fur t her ,  under  Wi s.  St at .  

§ 967. 02( 7) ,  " ' Cour t '  means t he ci r cui t  cour t  unl ess ot her wi se 

i ndi cat ed. "   The cour t  of  appeal s r easons t hat  t hough Wi s.  St at .  

§ 972. 15( 4m)  ent i t l es t he di st r i ct  at t or ney and def ense counsel  

t o " have and keep a copy"  of  t he PSI ,  i t  does not  aut hor i ze t hem 

t o use,  c i t e,  or  quot e t he PSI .    

¶22 The r esol ut i on of  t hi s quest i on r equi r es 

i nt er pr et at i on of  Wi s.  St at .  § 972. 15,  whi ch st at es i n r el evant  

par t :  

( 3)  The j udge may conceal  t he i dent i t y of  any 
per son who pr ovi ded i nf or mat i on i n t he pr esent ence 
i nvest i gat i on r epor t .  

( 4)  Except  as pr ovi ded i n sub.  ( 4m) ,  ( 5) ,  or  ( 6) ,  
af t er  sent enci ng t he pr esent ence i nvest i gat i on r epor t  
shal l  be conf i dent i al  and shal l  not  be made avai l abl e 
t o any per son except  upon speci f i c  aut hor i zat i on of  
t he cour t .    

( 4m)  The di st r i ct  at t or ney and t he def endant ' s 
at t or ney ar e ent i t l ed t o have and keep a copy of  t he 
pr esent ence i nvest i gat i on r epor t .   I f  t he def endant  i s 
not  r epr esent ed by counsel ,  t he def endant  i s ent i t l ed 
t o v i ew t he pr esent ence i nvest i gat i on r epor t  but  may 
not  keep a copy of  t he r epor t .   A di st r i ct  at t or ney or  
def endant ' s at t or ney who r ecei ves a copy of  t he r epor t  
shal l  keep i t  conf i dent i al .   A def endant  who vi ews t he 
cont ent s of  a pr esent ence i nvest i gat i on r epor t  shal l  
keep t he i nf or mat i on i n t he r epor t  conf i dent i al .   

Under  § 972. 15( 4) ,  t her e i s a gener al  r ul e t hat  af t er  

sent enci ng,  t he PSI  i s conf i dent i al  and par t i es seeki ng access 

must  seek " speci f i c  aut hor i zat i on of  t he cour t . "   However ,  

cer t ai n par t i es ar e exempt ed f r om t hi s gener al  r ul e under  
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§ 972. 15( 4m) ,  i ncl udi ng " [ t ] he di st r i ct  at t or ney and t he 

def endant ' s at t or ney. "   These par t i es ar e ent i t l ed " t o have and 

keep a copy"  of  t he PSI ,  but  t he PSI  must  be kept  

" conf i dent i al . "    

¶23 " ' The pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . ' "   Zi egl er ,  342 Wi s.  2d 256,  

¶42 ( quot i ng Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2012 WI  

26,  ¶26,  339 Wi s.  2d 125,  810 N. W. 2d 465) .   St at ut or y 

i nt er pr et at i on " begi ns wi t h t he l anguage of  t he st at ut e. "    

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Except  f or  t echni cal  or  

speci al l y- def i ned wor ds,  st at ut or y l anguage i s  gi ven i t s common,  

or di nar y meani ng.   I d.   St at ut or y l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used,  not  i n i sol at i on but  as par t  of  a 

whol e.   I d. ,  ¶46.   We must  const r ue st at ut or y l anguage 

r easonabl y;  an unr easonabl e i nt er pr et at i on i s one t hat  y i el ds 

absur d r esul t s or  one t hat  cont r avenes t he st at ut e' s mani f est  

pur pose.   I d.    

¶24 We concl ude t hat  i n a mer i t  appeal ,  par t i es who ar e 

ent i t l ed " t o have and keep a copy"  of  a PSI  pur suant  t o Wi s.  

St at .  § 972. 15( 4m)  need not  ask any cour t ' s  per mi ssi on t o 
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r ef er ence a PSI  i n an appel l at e br i ef ,  subj ect  t o r est r i ct i ons 

out l i ned i n Par t  I I I . B. 2. 5   

¶25 Whi l e we agr ee wi t h t he cour t  of  appeal s t hat  t he 

c i r cui t  cour t  i s  a " gat ekeeper "  of  t he PSI ,  t he st at ut or y 

l anguage does not  r equi r e par t i es '  at t or neys t o obt ai n c i r cui t  

cour t  per mi ssi on bef or e r ef er enci ng a PSI  i n an appel l at e br i ef .   

The cour t  of  appeal s det er mi ned t hat  under  § 972. 15( 4) ,  t he 

c i r cui t  cour t  al one may aut hor i ze access t o t he PSI .   I t  i s  t r ue 

t hat  Wi s.  St at .  § 967. 02( 7)  def i nes " cour t "  as t he c i r cui t  cour t  

and Wi s.  St at .  § 972. 15 ot her wi se r equi r es cour t  aut hor i zat i on 

t o r el ease t he PSI .   However ,  t hi s det er mi nat i on does not  f ul l y  

consi der  t hat  t he def endant ' s at t or ney and t he St at e ar e al r eady 

ent i t l ed " t o have and keep a copy"  of  t he PSI  under  Wi s.  St at .  

§ 972. 15( 4m) .  

                                                 
5 As a pr act i cal  mat t er ,  t hi s hol di ng appl i es whet her  a 

def endant  mai nt ai ns hi s or  her  t r i al  counsel ,  r et ai ns new 
appel l at e counsel ,  or  i s  appoi nt ed appel l at e counsel  t hr ough t he 
SPD on appeal .   Si mi l ar l y,  t hi s r ul e appl i es whet her  t he 
di st r i ct  at t or ney mai nt ai ns r esponsi bi l i t y  or  t he at t or ney 
gener al  assumes r esponsi bi l i t y  of  t he case on appeal .   As a 
gener al  r ul e,  appel l at e counsel  has access t o t r i al  counsel ' s 
f i l e i n or der  t o appr opr i at el y appeal  or  r espond t o t he appeal .   
Once t he at t or ney gener al  t akes over  t he appeal  f r om t he 
di st r i ct  at t or ney,  t he di st r i ct  at t or ney " shal l  t r ansf er  al l  
necessar y f i l es and paper s r el at i ng t o t he case t o t he at t or ney 
gener al . "   Wi s.  St at .  § 752. 31( 4) ;  Wi sconsi n Depar t ment  of  
Just i ce,  Appel l at e Pr act i ce f or  Wi sconsi n Pr osecut or s 10 ( May 
2012)  ( di scussi ng t r ansf er  of  f i l es bet ween di st r i ct  at t or ney 
and at t or ney gener al ) .   Si mi l ar l y,  t he def endant ' s appel l at e 
counsel  obt ai ns t he def endant ' s case f i l e f r om t r i al  counsel .   
See The Wi sconsi n St at e Publ i c Def ender ' s Of f i ce SPD Appel l at e 
Di v i s i on,  Compr ehensi ve Checkl i st  Gui de,  avai l abl e at  
ht t p: / / www. wi sspd. or g/ ht m/ ATPr acGui des/ Appel l at e. asp ( appel l at e 
counsel  shoul d secur e case mat er i al s f r om t r i al  counsel  wi t hi n 
one week of  appoi nt ment ) .   
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¶26 The cour t  of  appeal s al so t ur ns t o t he f act  t hat  t he 

st at ut e does not  speci f i cal l y aut hor i ze t hose who ar e ent i t l ed 

" t o have and keep a copy"  of  t he PSI  t o act ual l y " use"  i t .   We 

di sagr ee wi t h t he cour t  of  appeal s '  r easoni ng.   The cour t  of  

appeal s poi nt s t o Wi s.  St at .  § 972. 15( 5)  and ( 6) ,  whi ch 

aut hor i ze " use"  of  t he PSI  f or  t he Depar t ment  of  Cor r ect i ons 

( DOC)  and f or  par t i es i nvol ved i n Chapt er  980 pr oceedi ngs. 6  I t  

r easons t hat  because t he st at ut e aut hor i zes " use"  i n t hose 

i nst ances,  cour t  per mi ssi on must  be r ecei ved i n or der  f or  t hose 

who ar e ent i t l ed " t o have and keep a copy"  of  t he PSI  t o " use"  

i t .   However ,  t he DOC and t he par t i es t o a subsequent  c i v i l  

pr oceedi ng ar e i n a di f f er ent  posi t i on t han counsel  r epr esent i ng 

par t i es t o t he under l y i ng cr i mi nal  mat t er  f or  whi ch t he PSI  was 

cr eat ed.   Unl i ke t he at t or neys,  who under  § 972. 15( 4m)  ar e 

ent i t l ed " t o have and keep a copy"  of  t he PSI ,  t hose r ef er enced 

i n § 972. 15( 5)  and ( 6)  woul d not  ot her wi se have access t o t he 

PSI  absent  t hat  l anguage,  nor  woul d t hey be par t i es t o an appeal  

of  t he under l y i ng cr i mi nal  mat t er .   The at t or neys i n t he 

cr i mi nal  mat t er ,  who ar e gr ant ed aut hor i t y " t o have and keep a 

copy"  of  t he PSI  i n t he cr i mi nal  mat t er ,  have been gr ant ed t hat  

aut hor i t y because t hey may need t o use t hat  PSI  i n t he appeal .    

                                                 
6 Wi sconsi n St at .  § 972. 15( 5)  aut hor i zes t he DOC t o " use"  

t he PSI  f or  cor r ect i onal  pr ogr ammi ng,  t r eat ment  pl anni ng,  and 
si mi l ar  pur poses.   The DOC may al so aut hor i ze access t o a PSI  t o 
t hi r d par t i es f or  r esear ch.   Under  § 972. 15( 6) ,  var i ous par t i es 
can " use[ ] "  t he PSI  i n a Chapt er  980 pr oceedi ng.   No f ur t her  
cour t  per mi ssi on i s needed f or  t hem t o " use"  t he PSI  even t hough 
t hey had no st andi ng i n t he cr i mi nal  mat t er  f or  whi ch t he PSI  
was cr eat ed.  
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¶27 Mor eover ,  a pr act i cal  exampl e of  how t he st at ut e i s 

i nt er pr et ed pr oves hel pf ul .   Under  § 972. 15( 1) ,  " t he cour t  may 

or der "  a PSI  even t hough t he st at ut e does not  speci f i cal l y say 

t hat  t he cour t  may " use"  t he PSI  f or  t he pur pose of  sent enci ng a 

def endant .   Nonet hel ess,  t he c i r cui t  cour t  pr oper l y " uses"  t he 

PSI  when sent enci ng t he def endant .    

¶28 Fur t her mor e,  under  Wi s.  St at .  § 808. 075,  once a case 

i s appeal ed,  t he c i r cui t  cour t ' s  power  i s l i mi t ed.   Wi s.  St at .  

§ 808. 075( 4) ( g) .   For  exampl e,  i t  does not  r et ai n power  t o 

r edact  por t i ons of  t he PSI . 7  The par t i es woul d have t o pet i t i on 

t he cour t  of  appeal s under  § 808. 075( 5)  t o r emand t he case t o 

t he c i r cui t  cour t .   I f  t he pet i t i on f or  r emand was gr ant ed,  t hen 

t he cour t  of  appeal s woul d have t o send t he case r ecor d back t o 

t he c i r cui t  cour t .   See § 808. 075( 6) .   Fur t her ,  t her e i s no 

guar ant ee t hat  upon r emand,  t he same ci r cui t  cour t  j udge wi l l  

hear  t he mot i on t o r ef er ence t he PSI .   Ther e i s no quant i f i abl e 

benef i t  i f  t hi s pr ocedur e i s r equi r ed.    

¶29 Our  i nt er pr et at i on of  Wi s.  St at .  § 972. 15 i s not  i n 

conf l i c t  wi t h Par ent ,  as t hat  case was cent er ed ar ound access t o 

t he PSI ,  not  use of  t he PSI .   We concl ude t hat  t he r ul e of  

                                                 
7 The ci r cui t  cour t  and t r i al  counsel  shoul d exer ci se gr eat  

caut i on when t he case i s bef or e t he c i r cui t  cour t  t o ensur e t hat  
t he PSI  i s pr oper l y r edact ed bef or e i t  goes up on appeal .   Under  
Wi s.  St at .  § 972. 15( 3) ,  bef or e sent enci ng,  t he c i r cui t  cour t  
j udge al r eady has t he power  t o " conceal  t he i dent i t y of  any 
per son who pr ovi ded i nf or mat i on"  i n t he PSI .   Par t i es must  al so 
compl y wi t h var i ous r ul es of  conf i dent i al i t y ,  i ncl udi ng Wi s.  
St at .  § ( Rul e)  809. 81( 8)  ( r ef er  t o i ndi v i dual s i n conf i dent i al  
document s by f i r st  name and f i r st  i ni t i al  of  l ast  name) .  
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Par ent  i s conf i ned t o no- mer i t  appeal s. 8  I n Par ent ,  t hi s cour t  

hel d t hat  i n a no- mer i t  appeal ,  t he def endant  i s ent i t l ed t o 

v i ew a copy of  t he PSI ,  subj ect  t o r edact i on of  i dent i f y i ng 

i nf or mat i on of  i nf or mant s and t o t he r equi r ement  t hat  t he 

def endant  keep t he i nf or mat i on i n t he PSI  conf i dent i al .   298 

Wi s.  2d 63,  ¶50.   Fur t her ,  we hel d t hat  t he at t or ney gener al ' s  

of f i ce,  whi ch i s t ypi cal l y not  i nvol ved i n no- mer i t  appeal s,  

must  make i t s r equest  t o obt ai n a copy and di scl ose cont ent s of  

t he PSI  t o t he c i r cui t  cour t .   I d.    

                                                 
8 The no- mer i t  appeal  pr ocedur e seeks t o r econci l e a 

def endant ' s r i ght  t o appeal  and r i ght  t o ef f ect i ve assi st ance of  
counsel ,  wi t h an at t or ney' s dut y t o avoi d maki ng f r i vol ous 
ar gument s.   St at e v.  Par ent ,  2006 WI  132,  ¶¶17- 19,  298 
Wi s.  2d 63,  725 N. W. 2d 915.   I f  a def endant  wi shes t o appeal  a 
convi ct i on and counsel  does not  bel i eve t her e i s any mer i t  t o 
t he def endant ' s ar gument s,  counsel  must  f ol l ow t he pr ocedur e set  
f or t h i n Wi s.  St at .  § ( Rul e)  809. 32 and St at e v.  Ti l l man,  2005 
WI  App 71,  281 Wi s.  2d 157,  696 N. W. 2d 574:  

Fi r st ,  appoi nt ed counsel  exami nes t he r ecor d f or  
pot ent i al  appel l at e i ssues of  ar guabl e mer i t .   See 
Rul e 809. 32( 1) ( a)  ( " The no mer i t  r epor t  shal l  i dent i f y 
anyt hi ng i n t he r ecor d t hat  mi ght  ar guabl y suppor t  t he 
appeal  and di scuss t he r easons why each i dent i f i ed 
i ssue l acks mer i t . " ) .   Next ,  t he def endant  has t he 
oppor t uni t y t o r espond t o t he no mer i t  r epor t  and 
r ai se addi t i onal  i ssues.   Rul e 809. 32( 1) ( e) .   Next ,  as 
cont empl at ed by Ander s,  t he appel l at e cour t  not  onl y 
exami nes t he no mer i t  r epor t  but  al so conduct s i t s own 
scr ut i ny of  t he r ecor d t o see i f  t her e ar e any 
pot ent i al  appel l at e i ssues wi t h ar guabl e mer i t .   
Fi nal l y,  t he cour t ' s  no mer i t  deci s i on set s f or t h t he 
pot ent i al  appel l at e i ssues and expl ai ns i n t ur n why 
each has no ar guabl e mer i t .  

I d. ,  ¶17 ( c i t i ng Ander s v.  Cal i f or ni a,  386 U. S.  738,  744- 45 
( 1967) ) .    
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¶30 I n t hat  case,  Mi chael  Par ent  ( Par ent )  pl ed gui l t y t o 

sever al  char ges,  and t he ci r cui t  cour t  or der ed a PSI .   I d. ,  ¶8.   

The ci r cui t  cour t  sent enced Par ent  t o a t er m of  i mpr i sonment  

consi st i ng of  11 year s of  i ni t i al  conf i nement  and 11 year s of  

ext ended super vi s i on.   I d.   Par ent ' s counsel  f i l ed a no- mer i t  

not i ce of  appeal  and r equest ed a copy of  Par ent ' s PSI .   I d. ,  ¶9.   

The ci r cui t  cour t  deni ed Par ent  access t o hi s PSI ,  st at i ng t hat  

Par ent  was t r y i ng t o " dr aw at t ent i on t o hi msel f "  and t hat  

pr ovi di ng hi m wi t h a copy of  t he PSI  woul d " onl y encour age Mr .  

Par ent  t o r ai se i ssues t hat  ar e wi t hout  mer i t . "   I d. ,  ¶11.   

Par ent  appeal ed,  and t he cour t  of  appeal s deni ed Par ent ' s mot i on 

t o access hi s PSI .   I d. ,  ¶12.   Par ent ' s appel l at e counsel  

pet i t i oned t hi s cour t  f or  a super vi sor y wr i t ,  whi ch we gr ant ed.   

I d. ,  ¶13.   We r emanded t o t he cour t  of  appeal s,  and t he cour t  of  

appeal s cer t i f i ed t he case back t o t hi s cour t :   

[ T] he cour t  of  appeal s cer t i f i ed t he case t o t hi s 
cour t  t o c l ar i f y t he pr ocedur e and f act or s  t o be 
consi der ed when deci di ng whet her  a def endant  shoul d 
r ecei ve a copy of  a PSI  r epor t  t o f aci l i t at e hi s or  
her  r esponse t o a no- mer i t  r epor t ,  and t o deci de 
whet her  mot i ons f i l ed by t he St at e seeki ng access t o a 
PSI  r epor t  and di scl osur e of  i t s  cont ent s  i n t he 
St at e' s br i ef  shoul d be f i l ed i n t he cour t  of  appeal s 
or  i n [ t he]  c i r cui t  cour t .    

I d. ,  ¶14.    

¶31 At  t he t i me Par ent ' s counsel  r equest ed a copy of  t he 

PSI ,  Wi s.  St at .  § 972. 15( 4m)  di d not  exi st .   Thus,  t he st at ut e 

r equi r ed Par ent ' s counsel  t o obt ai n c i r cui t  cour t  aut hor i zat i on 

t o access Par ent ' s PSI .   See Wi s.  St at .  § 972. 15( 4)  ( 2003- 04) .   

I n t he cour se of  t he l i t i gat i on,  t he l egi s l at ur e added subsec.  
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( 4m)  t o § 972. 15,  whi ch r ender ed moot  t he quest i on of  whet her  

Par ent  and Par ent ' s counsel  wer e ent i t l ed t o v i ew and r et ai n 

r espect i vel y,  a copy of  t he PSI .   See 2005 Wi s.  Act  311,  § 2.    

¶32 When r evi ewi ng t he newl y cr eat ed Wi s.  St at .  

§ 972. 15( 4m) ,  t he cour t  concl uded t hat  a def endant  i s ent i t l ed 

t o v i ew t he PSI  and t he ci r cui t  cour t  may not  al t oget her  deny 

access t o t he PSI .   Par ent ,  298 Wi s.  2d 63,  ¶34.   Thi s r i ght  i s  

subj ect  t o t he c i r cui t  cour t ' s  di scr et i on under  § 972. 15( 3)  t o 

conceal  t he i dent i t y of  any per son who pr ovi ded i nf or mat i on i n 

t he PSI  r epor t  and t he r equi r ement  t hat  t he def endant  keep t he 

i nf or mat i on i n t he PSI  conf i dent i al .   I d.   For  t he pur poses of  

§ 972. 15( 4m) ,  Par ent  concl uded t hat  a def endant  i n a no- mer i t  

appeal  i s  mor e l i ke an " unr epr esent ed"  def endant  t han a 

r epr esent ed def endant .   I d. ,  ¶41.   Under  § 972. 15( 4m) ,  an 

unr epr esent ed def endant  " i s ent i t l ed t o v i ew t he [ PSI ]  but  may 

not  keep a copy of  t he r epor t . "   I d. ,  ¶43.    

¶33 The next  quest i on t hi s cour t  consi der ed was whet her  

t he St at e' s mot i on seeki ng access t o and di scl osur e of  t he PSI  

shoul d go t o t he c i r cui t  cour t  or  t he cour t  of  appeal s.   I d. ,  

¶47.   The f r ami ng of  t hi s i ssue pr esupposed t hat  t he at t or ney 

gener al  di d not  al r eady have access t o t he PSI ,  whi ch i s l ogi cal  

i n a no- mer i t  case wher e ( 1)  subsec.  ( 4m)  was not  i n exi st ence 

dur i ng t he under l y i ng cr i mi nal  case,  so t he St at e coul d not  

" have and keep a copy"  of  t he PSI ,  and ( 2)  t he St at e may not  

become i nvol ved unl ess and unt i l  t he cour t  of  appeal s det er mi nes 

t hat  t he def endant ' s appeal  has mer i t .   See Wi s.  St at .  

§ ( Rul e)  809. 32 ( pr ocedur e f or  no- mer i t  r epor t s) ;  Ti l l man,  281 
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Wi s.  2d 157,  ¶17;  Cl eghor n v.  St at e,  55 Wi s.  2d 466,  472,  198 

N. W. 2d 577 ( 1972)  ( st at i ng t hat  i f  t he appeal s cour t  f i nds mer i t  

i n t he def endant ' s c l ai m,  i t  or der s t hat  t he case " pr oceed wi t h 

t he appeal " ) .   Par ent  det er mi ned t hat  f or  t he pur poses of  a no-

mer i t  appeal ,  t he at t or ney gener al  " shoul d submi t  any r equest s  

t o obt ai n a copy of  t he PSI  r epor t  and t o di scl ose i t s cont ent s 

i n t he St at e' s br i ef  t o t he c i r cui t  cour t . "   298 Wi s.  2d 63,  

¶49.    

¶34 I n Par ent ,  nei t her  par t y had access t o t he PSI .   The 

quest i on pr esent ed i n Par ent  was how t he par t i es t o a no- mer i t  

appeal  can access t he PSI .   I d. ,  ¶14.   I n t hi s case,  t her e i s no 

quest i on of  access;  t he pl ai n l anguage of  Wi s.  St at .  

§ 972. 15( 4m)  aut hor i zes t he def endant ' s at t or ney and t he 

di st r i ct  at t or ney t o " have and keep a copy"  of  t he PSI .   The 

quest i on pr esent ed i n t hi s case i s whet her  par t i es who ar e 

al r eady aut hor i zed by § 972. 15( 4m)  " t o have and keep a copy"  of  

t he PSI  must  obt ai n cour t  per mi ssi on t o use i nf or mat i on 

cont ai ned i n t he PSI  i n t hei r  appel l at e br i ef s.   Ther ef or e,  

Par ent  i s not  cont r ol l i ng on t he i ssue now bef or e t hi s cour t  

because i t  concer ned access t o t he PSI  i n a no- mer i t  appeal .   We 

concl ude t hat  t he r ul e of  Par ent  i s l i mi t ed t o no- mer i t  appeal s.  

¶35 As a pr act i cal  mat t er ,  even i f  counsel  wer e r equi r ed 

t o engage i n mot i on pr act i ce bef or e t he c i r cui t  cour t  or  t he 

cour t  of  appeal s seeki ng per mi ssi on t o r ef er ence i nf or mat i on 

cont ai ned i n a PSI ,  t hat  mot i on woul d pr ovi de l i t t l e,  i f  any,  

oppor t uni t y f or  t he cour t  t o eval uat e t he conf i dent i al i t y  of  t he 

i nf or mat i on or  t he sensi t i ve cont ent s cont ai ned i n a PSI .   The 
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mot i on i t sel f  i s  t ypi cal l y qui t e br oad,  and r equest s per mi ssi on,  

as Buchanan' s counsel  di d her e,  " t o c i t e t he por t i ons of  t he PSI  

r el evant  t o t he def endant ' s appeal . "   The cour t ' s  r esponse i s 

l i kewi se qui t e br oad,  as i t  was her e,  gi v i ng per mi ssi on t o 

" quot e spar i ngl y"  f r om t he PSI .   By necessi t y,  t he at t or ney' s 

mot i on and t he cour t ' s  r esponse must  l ack det ai l ,  ot her wi se t he 

sensi t i ve or  conf i dent i al  i nf or mat i on woul d become a publ i c 

r ecor d t hr ough t he mot i on and t he deci s i on of  t he cour t .   Thus,  

r equi r i ng cour t  appr oval  pr ovi des l i t t l e,  i f  any,  guar ant ee t hat  

i nf or mat i on wi l l  be t r eat ed any di f f er ent l y t han i f  no mot i on 

wer e r equi r ed.  

2.  Conf i dent i al i t y  

¶36 We concl ude t hat  par t i es who ar e ent i t l ed " t o have and 

keep a copy"  of  a PSI  pur suant  t o Wi s.  St at .  § 972. 15( 4m)  need 

not  ask any cour t ' s  per mi ssi on t o r ef er ence a PSI  i n an 

appel l at e br i ef .   Par t i es may r ef er ence i nf or mat i on f r om t he PSI  

t hat  does not  r eveal  conf i dent i al  i nf or mat i on and t hat  i s 

r el evant  t o t he appeal . 9  We ur ge counsel  t o be abundant l y 

caut i ous when deci di ng whet her  i t  i s  necessar y t o c i t e sensi t i ve 

i nf or mat i on and when choosi ng how t o c i t e such cont ent .  

                                                 
9 Our  hol di ng appl i es onl y t o par t i es who ar e ent i t l ed " t o 

have and keep a copy"  of  t he PSI  pur suant  t o Wi s.  St at .  
§ 972. 15( 4m)  and r eser ves f or  anot her  day t he pr ocedur e a pr o se 
def endant  shoul d f ol l ow,  as t hose f act s ar e not  bef or e us.   Of  
not e,  however ,  i s  t hat  a def endant  i s ent i t l ed t o v i ew t he PSI ,  
but  i s  not  ent i t l ed " t o have and keep a copy. "   Any i nf or mat i on 
f r om a PSI  t hat  a pr o se def endant  i ncl udes i n an appel l at e 
br i ef  wi l l  be f r om memor y,  whi ch as a pr act i cal  mat t er ,  l i kel y 
l i mi t s t he amount  of  det ai l ed i nf or mat i on t he def endant  coul d 
i ncl ude.    
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¶37 The SPD and t he St at e acknowl edge t hat  t hei r  abi l i t y 

t o use t he PSI  i s subj ect  t o t he r equi r ement  t hat  t he PSI  be 

kept  conf i dent i al ,  see Wi s.  St at .  § 972. 15( 4)  and ( 4m) .   They 

ar gue t hat  t hi s r equi r ement  i s met  by compl i ance wi t h Wi s.  St at .  

§ ( Rul e)  809. 81( 8)  ( conf i dent i al  document s " shal l  r ef er  t o 

i ndi v i dual s onl y by t hei r  f i r st  name and t he f i r st  i ni t i al  of  

t hei r  l ast  name" ) .    

¶38 The cour t  of  appeal s concl uded t hat  conf i dent i al i t y  

f or  t he pur poses of  Wi s.  St at .  § 972. 15 i s br oader  t han usi ng a 

per son' s f i r st  name and t he f i r st  i ni t i al  of  t hei r  l ast  name.   

I nst ead,  t he cour t  of  appeal s r easoned t hat  t he dr af t i ng 

comment s t o § 972. 15 suggest  t hat  conf i dent i al i t y  means l i mi t i ng 

access t o t he PSI  and r equi r i ng c i r cui t  cour t  per mi ssi on t o 

access t he PSI  af t er  sent enci ng.  

¶39 We agr ee wi t h t he SPD and t he St at e t hat  t he 

conf i dent i al i t y  r equi r ement  of  Wi s.  St at .  § 972. 15 r equi r es 

compl i ance wi t h Wi s.  St at .  § ( Rul e)  809. 81( 8)  ( " Ever y not i ce of  

appeal  or  ot her  document  t hat  i s  f i l ed i n t he cour t  and t hat  i s 

r equi r ed by l aw t o be conf i dent i al  shal l  r ef er  t o i ndi v i dual s 

onl y by t hei r  f i r st  name and t he f i r st  i ni t i al  of  t hei r  l ast  

name. " ) .   See al so Wi s.  St at .  § ( Rul e)  809. 19( 1) ( g)  and ( 2)  

( r equi r i ng r ef er ence t o i ndi v i dual s by f i r st  name and l ast  

i ni t i al  i n appel l at e br i ef s when r ecor d i s conf i dent i al ) .   

Par t i es shoul d be mi ndf ul  t hat  a PSI  may al so cont ai n 

i nf or mat i on t hat  must  be kept  conf i dent i al  f or  ot her  r easons,  

f or  exampl e medi cal  i nf or mat i on,  see Wi s.  St at .  § 146. 82 ( " Al l  

pat i ent  heal t h car e r ecor ds shal l  r emai n conf i dent i al " ) ,  
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i nf or mat i on f r om chi l d wel f ar e and t er mi nat i on of  par ent al  

r i ght s ( TPR)  pr oceedi ngs,  see Wi s.  St at .  §§ 48. 78,  

48. 396( 2) ( dr ) ,  and i nf or mat i on f r om j uveni l e del i nquency 

pr oceedi ngs,  see Wi s.  St at .  §§ 938. 78,  938. 396( 2g) ( dr ) .   These 

exampl es ar e by no means exhaust i ve r egar di ng t he t r eat ment  or  

f or ms of  conf i dent i al  i nf or mat i on t hat  may be cont ai ned i n a 

PSI .   I n addi t i on,  because of  t he sensi t i ve nat ur e of  

i nf or mat i on cont ai ned i n a PSI ,  counsel  shoul d be pr udent  when 

usi ng any i nf or mat i on f r om a PSI  r egar dl ess of  whet her  t hey ar e 

st at ut or i l y- r equi r ed t o so measur e t hei r  act i ons.      

¶40 Our  concl usi on t hat  conf i dent i al i t y  under  Wi s.  St at .  

§ 972. 15 r equi r es compl i ance wi t h Wi s.  St at .  § ( Rul e)  809. 81 i s  

consi st ent  wi t h how conf i dent i al i t y  i s  i nt er pr et ed i n ot her  

ar eas of  t he l aw,  f or  exampl e TPR and j uveni l e cases.   Under  

Wi s.  St at .  §§ 48. 78 and 938. 78,  t her e i s a gener al  r ul e,  subj ect  

t o except i ons,  t hat  document s per t ai ni ng t o i ndi v i dual s 

r ecei v i ng car e or  i n cust ody under  Chapt er s 48 or  938 ar e 

conf i dent i al .   I n appel l at e br i ef s,  at t or neys mai nt ai n 

conf i dent i al i t y  by compl i ance wi t h Wi s.  St at .  

§ ( Rul e)  809. 19( 1) :  

Sect i on 809. 19( 1) ( g)  r equi r es t he appel l ant ' s 
br i ef  t o r ef er  t o ' an i ndi v i dual  by f i r st  name and 
l ast  i ni t i al  r at her  t han by hi s or  her  f ul l  name when 
t he r ecor d i s  r equi r ed by l aw t o be conf i dent i al . '   
Conf i dent i al  cases gener al l y i nvol ve j uveni l es ( e. g.  
cases wai vi ng j uveni l es i nt o adul t  cour t  or  
t er mi nat i ng par ent al  r i ght s) .   See Wi s.  St at .  
§§ 48. 78,  938. 78.  
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Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce and Pr ocedur e i n 

Wi sconsi n,  Ch.  11,  at  16 ( 5t h ed.  2011) .   Our  i nt er pr et at i on of  

conf i dent i al i t y  i n Wi s.  St at .  § 972. 15( 4)  and ( 4m)  i s consi st ent  

wi t h t he conf i dent i al i t y  r ul es f or  TPR and j uveni l e cases.    

¶41 We di sagr ee wi t h t he cour t  of  appeal s '  det er mi nat i on 

t hat  a PSI  i s conf i dent i al  because i t  i s  not  a publ i c r ecor d and 

access t o t he PSI  i s l i mi t ed.   A PSI  i s not  a publ i c document .   

However ,  t hat  al one does not  end t he anal ysi s.   The i nf or mat i on 

cont ai ned i n a PSI  may be cr i t i cal  t o adequat el y f or war d or  

r espond t o an i ssue on appeal .   Such a document  may ser ve a 

l egi t i mat e pur pose and be admi ssi bl e i n l i t i gat i on,  yet  not  be a 

publ i c r ecor d.   Whi l e a PSI  may not  be a publ i c r ecor d and may 

cont ai n conf i dent i al  and sensi t i ve i nf or mat i on,  t hat  al one 

cannot  r ender  i t  unr eachabl e i n t he cont ext  of  appel l at e 

l i t i gat i on.   I n f act ,  i nf or mat i on i n t he PSI  may be semi nal  t o 

t he appeal .   The cour t  of  appeal s det er mi ned t hat  t he of f i c i al  
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comment s t o t he st at ut e suppor t  i t s  i nt er pr et at i on. 10  We 

di sagr ee.   Al t hough t hose comment s ment i on speci f i c  

aut hor i zat i on t o access t he PSI ,  t he comment s wer e wr i t t en 

bef or e Wi s.  St at .  § 972. 15( 4m)  was i n exi st ence.   The st at ut e 

answer s t he quest i on of  access;  § 972. 15( 4m)  al l ows t he 

def endant ' s at t or ney and t he St at e " t o have and keep a copy"  of  

t he PSI .   We f i nd f ur t her  suppor t  f or  our  i nt er pr et at i on——t hat  

conf i dent i al i t y  means r edact i ng i nf or mat i on r at her  t han l i mi t i ng 

access——f r om anal ogous case l aw pr i or i t i z i ng access t o document s 

f or  par t i es t o t he case over  conf i dent i al i t y .   The 

conf i dent i al i t y  of  a r ecor d does not  al ways t r ump access t o and 

use of  t he r ecor d. 11   
                                                 

10  The of f i c i al  comment  t o Wi s.  St at .  § 972. 15( 4)  st at es:  
" The i nf or mat i on i n such r epor t s i s of t en unver i f i ed and woul d 
i n many cases,  even i f  t r ue,  cause i r r epar abl e har m t o 
i nf or mant s or  t he def endant .   The i nf or mat i on may,  of  cour se,  
upon speci f i c  aut hor i zat i on of  t he cour t ,  be made avai l abl e t o 
any agenci es,  cour t s or  i ndi v i dual s whi ch have a l egi t i mat e need 
f or  i t . "   See § 63,  ch.  255,  Laws of  1969.   The same Commi t t ee 
Not e st at ed t hat  t he conf i dent i al i t y  r equi r ement  of  § 972. 15 was 
consi st ent  wi t h ABA st andar ds " t hat  pr esent ence r epor t s shoul d 
not  be publ i c r ecor ds. "   I d. ;  Am.  Bar  Ass' n Pr oj ect  on Mi ni mum 
St andar ds f or  Cr i mi nal  Just i ce,  St andar ds Rel at i ng t o Sent enci ng 
Al t er nat i ves and Pr ocedur es ( Appr oved Dr af t ,  1968) ,  ABA Advi sor y 
Commi t t ee on Sent enci ng and Revi ew,  § 4. 3,  at  210- 11 ( st at i ng 
t hat  t he PSI  shoul d not  be a publ i c r ecor d,  but  shoul d be 
avai l abl e t o t he par t i es) .   Ther e i s a di st i nct i on bet ween a 
document  bei ng a publ i c r ecor d and a document  bei ng avai l abl e 
f or  l i t i gat i on.    

11 For  exampl e,  t he cour t  of  appeal s has hel d t hat  Wi s.  
St at .  § 967. 06,  al l owi ng a publ i c def ender  t o access " any 
t r anscr i pt  or  cour t  r ecor d, "  gave t he publ i c def ender  access t o 
a j uveni l e cour t  r ecor d despi t e t he r ul e i n Wi s.  St at .  § 48. 396,  
whi ch pr ovi ded t hat  t he r ecor d i n j uveni l e cases i s c l osed t o 
anyone wi t hout  j udi c i al  per mi ss i on.   St at e ex r el .  S. M. O.  v.  
Resheske,  110 Wi s.  2d 447,  454,  329 N. W. 2d 275 ( Ct .  App.  1982) .  
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¶42 To be cl ear ,  our  deci s i on does not  gr ant  par t i es 

unf et t er ed di scr et i on t o r ef er ence any and al l  por t i ons of  a 

PSI ;  t he par t i es may r ef er ence i nf or mat i on f r om a PSI  onl y i f  i t  

i s  r el evant  t o an i ssue on appeal .   See St at e v.  Comst ock,  168 

Wi s.  2d 915,  923,  485 N. W. 2d 354 ( 1992)  ( " [ T] he di ssent  admi t s 

t hat  i t  r eci t es numer ous f act s dr awn f r om t he pr esent ence 

i nvest i gat i on r epor t .   We di sappr ove of  t hi s pr act i ce. " )  

( c i t at i on omi t t ed) ;  St at e v.  McCal l um,  208 Wi s.  2d 463,  480 n. 3,  

561 N. W. 2d 707 ( 1997)  ( " McCal l um' s mot i on t o st r i ke r ef er ences 

t o t he def endant ' s pr esent ence i nvest i gat i on r epor t  f r om t he 

St at e' s br i ef  i s  gr ant ed. "  ( c i t i ng Comst ock,  168 Wi s.  2d at  923-

25) ) .   Thi s t est  i s  nar r ower  t han t he gener al  t est  of  r el evancy 

under  Wi s.  St at .  § 904. 01 because i nf or mat i on may be r el evant  t o 

t he c i r cui t  cour t  pr oceedi ngs but  not  r el evant  t o an i ssue on 

appeal ,  and t her ef or e i nappr opr i at e t o c i t e i n an appel l at e 

br i ef .    

¶43 We caut i on pr act i t i oner s t o exer ci se sound di scr et i on 

when ci t i ng i nf or mat i on f r om a PSI .   A PSI  may cont ai n ver y 

sensi t i ve i nf or mat i on.   See Wi s.  Admi n.  Code §§ DOC 328. 27,  

328. 29 ( Dec.  2006)  ( st at i ng t hat  PSI  shoul d i ncl ude cr i mi nal  

r ecor d,  cor r ect i onal  i nst i t ut i onal  r ecor d,  v i ct i m' s st at ement ,  

f ami l y i nf or mat i on,  per sonal  hi s t or y,  and i dent i t y of  sour ces of  

i nf or mat i on) .   I ndeed,  wi t h el ect r oni c access t o f i l ed br i ef s,  

counsel  must  be even mor e vi gi l ant  wi t h r espect  t o how best  t o 

c i t e sensi t i ve i nf or mat i on.   Cl ear l y i t  i s  much mor e di f f i cul t  

t o r emove i nf or mat i on f r om t he publ i c domai n once i t  has been 

i ncl uded i n an appel l at e br i ef .   Counsel  and ci r cui t  cour t s must  



No.   2012AP544- W  

 

26 
 

be even mor e awar e of  t he r esponsi bi l i t y  t o r edact  a PSI  at  t he 

t r i al  cour t  l evel  bef or e t he case get s t o t he appel l at e l evel .   

The ci r cui t  cour t  has t he si gni f i cant  power  t o " conceal  t he 

i dent i t y of  any per son who pr ovi ded i nf or mat i on"  i n t he PSI .   

Wi s.  St at .  § 972. 15( 3) .   Cer t ai nl y,  i f  appel l at e counsel ,  i n t he 

pr ocess of  wr i t i ng an appel l at e br i ef ,  i s  unsur e whet her  

i nf or mat i on f r om a PSI  can be i ncl uded,  he or  she can ask t he 

cour t  of  appeal s f or  gui dance or  can f i l e t he br i ef  under  seal 12 

unt i l  t he cour t  of  appeal s can deci de whet her  t he br i ef  compl i es 

wi t h r ul es of  conf i dent i al i t y .   Opposi ng counsel  coul d al so move 

t o st r i ke i nappr opr i at e par t s of  t he appel l at e br i ef .   See 

McCal l um,  208 Wi s.  2d at  480 n. 3. 13 

                                                 
12 Cour t  r ecor ds ar e open f or  publ i c i nspect i on.   See Wi s.  

St at .  § 59. 20( 3)  ( Ever y " c l er k of  t he c i r cui t  cour t  .  .  .  shal l  
open t o t he exami nat i on of  any per son al l  books and paper s 
r equi r ed t o be kept  i n hi s or  her  of f i ce" ) .   " Publ i c r ecor ds may 
be seal ed ( 1)  i f  a st at ut e aut hor i zes t he seal i ng of  ot her wi se 
publ i c r ecor ds,  ( 2)  i f  di scl osur e i nf r i nges a const i t ut i onal  
r i ght  or  ( 3)  i f  t he admi ni st r at i on of  j ust i ce r equi r es i t . "   
Ci t y of  Madi son v.  Appeal s Comm.  of  t he Madi son Human Ser vs.  
Comm' n,  122 Wi s.  2d 488,  491,  361 N. W. 2d 734 ( Ct .  App.  1984)  
( c i t i ng St at e ex r el .  Bi l der  v.  Twp.  of  Del avan,  112 
Wi s.  2d 539,  554- 56,  334 N. W. 2d 252 ( 1983) ) .   

13 The di ssent ' s pr oposed pr ocedur e coul d pr ovi de f ur t her  
gui dance t o par t i es and l ower  cour t s.   The di ssent ' s pr oposed 
pr ocedur e,  however ,  or i gi nat es f r om l egi s l at i on t hat  i s 
cur r ent l y bef or e t he Wi sconsi n Legi s l at i ve Ref er ence Bur eau.   
The pr oposed pr ocedur e i s not  ot her wi se gr ounded on any cur r ent  
st at ut e.   The l egi s l at ur e has pr ovi ded r ul es and pr ocedur es t hat  
ar e appl i cabl e t o t he di ssemi nat i on of  PSI s i n Wi s.  St at .  
§ 972. 15,  and i t  i s  wi t hi n t he pr ovi nce of  t he l egi s l at ur e t o 
det er mi ne i f  pr ocedur al  change i s appr opr i at e.   Appar ent l y t hat  
oppor t uni t y may occur  i n t he near  f ut ur e.   The maj or i t y decl i nes 
t o usur p t he r ol e of  t he l egi s l at ur e by appear i ng t o enact  
l egi s l at i on t hr ough a cour t  opi ni on.    
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I V.  CONCLUSI ON 

¶44 We concl ude t hat  t he SPD has not  met  t he r equi r ement s 

f or  i ssuance of  a super vi sor y wr i t .   However ,  pur suant  t o our  

super i nt endi ng and admi ni st r at i ve aut hor i t y,  we concl ude t hat  i n 

a mer i t  appeal ,  par t i es who ar e ent i t l ed " t o have and keep a 

copy"  of  a PSI  pur suant  t o Wi s.  St at .  § 972. 15( 4m)  need not  ask 

any cour t ' s  per mi ssi on t o r ef er ence a PSI  i n an appel l at e br i ef .   

Par t i es may r ef er ence i nf or mat i on f r om t he PSI  t hat  does not  

r eveal  conf i dent i al  i nf or mat i on and t hat  i s r el evant  t o t he 

appeal .   We ur ge counsel  t o be abundant l y caut i ous when deci di ng 

whet her  i t  i s  necessar y t o c i t e sensi t i ve i nf or mat i on and when 

choosi ng how t o c i t e such cont ent .  

By the Court.—Ri ght s decl ar ed;  r el i ef  gr ant ed,  case 

pr oceeds accor di ngl y at  t he cour t  of  appeal s.   
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¶45 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y t hat  t he r equi r ement s f or  a super vi sor y wr i t  ar e 

not  met .   I  al so agr ee wi t h t he maj or i t y t hat  i t  i s  appr opr i at e 

t o empl oy our  super i nt endi ng and admi ni st r at i ve power s her e.  

¶46 I  par t  ways wi t h t he maj or i t y,  however ,  because I  

concl ude t hat  we shoul d empl oy t hose power s i n a manner  t hat  

est abl i shes a s i mpl e r ul e t hat  pr ovi des gui dance t o cour t s,  

par t i es,  and counsel  and t hat  pr ot ect s f r om har m t hose who 

pr ovi de i nf or mat i on i n t he pr esent ence i nvest i gat i on r epor t  

( PSI ) .   Because t he maj or i t y ' s appr oach appear s at  odds wi t h t he 

wor ds of  t he st at ut e and pr ovi des nei t her  adequat e gui dance nor  

pr ot ect i on,  I  r espect f ul l y di ssent .  

I  

¶47 Havi ng det er mi ned t hat  i t  wi l l  not  gr ant  a super vi sor y 

wr i t  but  wi l l  i nst ead exer ci se t he cour t ' s  super i nt endi ng and 

admi ni st r at i ve power s,  t he maj or i t y t ur ns t o i nt er pr et i ng Wi s.  

St at .  § 972. 15.   I t  cor r ect l y not es t hat  a def endant  has a due 

pr ocess r i ght  t o be sent enced upon accur at e i nf or mat i on,  a r i ght  

t o di scl osur e of  al l  i nf or mat i on i n t he PSI ,  and a r i ght  t o 

chal l enge any st at ement  i n t he PSI  t hat  t he def endant  bel i eves 

t o be i naccur at e or  i ncompl et e.   Maj or i t y op. ,  ¶20.    
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¶48 The maj or i t y concl udes t hat  par t i es1 ar e not  r equi r ed 

t o get  per mi ssi on f r om any cour t  bef or e r ef er enci ng a PSI  i n an 

appel l at e br i ef .   I t  opi nes t hat  t her e i s " no quant i f i abl e 

benef i t "  i f  par t i es ar e r equi r ed t o r equest  per mi ssi on of  t he 

c i r cui t  cour t  t o r ef er ence a PSI .   I d. ,  ¶¶25,  28.   I t  l i kewi se 

eschews any benef i t  f r om r equi r i ng t he par t i es t o obt ai n 

per mi ssi on f r om t he cour t  of  appeal s:  " r equi r i ng cour t  appr oval  

pr ovi des l i t t l e,  i f  any,  guar ant ees t hat  i nf or mat i on wi l l  be 

t r eat ed any di f f er ent l y t han i f  no mot i on wer e r equi r ed. "   I d. ,  

¶35.    

¶49 I nst ead of  r equi r i ng per mi ssi on,  t he maj or i t y di r ect s 

t hat  par t i es may " r ef er ence i nf or mat i on f r om t he PSI  t hat  does 

not  r eveal  conf i dent i al  i nf or mat i on and t hat  i s r el evant  t o t he 

appeal . "   I d. ,  ¶36.    I t  pr ovi des exampl es of  what  i t  cal l s 

" conf i dent i al  i nf or mat i on, "  l i s t i ng medi cal  i nf or mat i on,  

i nf or mat i on f r om chi l d wel f ar e and t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs,  and i nf or mat i on f r om j uveni l e del i nquency 

pr oceedi ngs.   I d. ,  ¶39.    

¶50 Under  t he maj or i t y ' s i nt er pr et at i on,  not hi ng mor e i s 

r equi r ed t han what  i s al r eady mandat ed by t hose ot her  st at ut or y 

pr ovi s i ons t hat  gover n " conf i dent i al  i nf or mat i on. "   I d. ,  ¶36.   

                                                 
1 The t er m " par t i es"  i n t he maj or i t y ' s anal ysi s appear s t o 

r ef er  t o def ense counsel  and counsel  f or  t he St at e.   See 
maj or i t y op. ,  ¶20.   However ,  i t  i s  t he St at e and t he def endant  
t hat  nor mal l y ar e consi der ed t o be t he par t i es i n a cr i mi nal  
act i on——not  def ense counsel  and counsel  f or  t he St at e.   The 
appear ance t hat  t he maj or i t y means counsel  when i t  uses t he t er m 
" par t i es"  ar i ses f r om i t s r ef er ence t o " have and keep. "   
Wi sconsi n St at .  § 972. 15( 4m)  al l ows t he di st r i ct  at t or ney and 
t he def endant ' s at t or ney t o have and keep a copy of  t he PSI .   A 
def endant  i s al l owed onl y t o v i ew t he PSI  but  not  keep a copy.    
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I n t he event  t hat  t her e i s uncer t ai nt y as t o whet her  t he 

i nf or mat i on compl i es wi t h t hose conf i dent i al i t y  st at ut es,  i t  

mer el y suggest s t hat  counsel  " ask t he cour t  of  appeal s f or  

gui dance. "   I d. ,  ¶43.   I t  addi t i onal l y suggest s t hat  counsel  

shoul d consi der  " f i l [ i ng]  t he br i ef  under  seal "  unt i l  t he cour t  

of  appeal s can deci de i f  t he i nf or mat i on f i t s i t s def i ni t i on of  

" conf i dent i al  i nf or mat i on. "   I d.   Fi nal l y,  t he maj or i t y l eaves 

t he deci s i on of  whet her  t o di scl ose " sensi t i ve"  i nf or mat i on i n a 

PSI  t o t he " pr udent "  and " sound di scr et i on"  of  counsel .   I d. ,  

¶¶39,  43.   

I I  

¶51 Our  j ob i s t o i nt er pr et  and appl y t he st at ut es as t hey 

ar e wr i t t en by t he l egi s l at ur e.   We shoul d not  r epl ace a c l ear  

l egi s l at i ve mandat e wi t h our  own ver si on of  t he st at ut e.    

¶52  The t ext  of  Wi s.  St at .  § 972. 15( 4)  ( 2009- 10) 2 st at es 

t hat  " af t er  sent enci ng t he pr esent ence i nvest i gat i on r epor t  

shal l  be conf i dent i al . "   I nst ead of  f ol l owi ng a c l ear  

l egi s l at i ve mandat e,  t he maj or i t y t ur ns t he st at ut or y l anguage 

on i t s head and t r eat s a PSI  not  as a conf i dent i al  document  but  

as a non- conf i dent i al  document  t hat  may cont ai n cer t ai n pi eces 

of  ot her wi se conf i dent i al  i nf or mat i on.   See maj or i t y op. ,  ¶¶19,  

29,  36,  39,  40,  43.    

¶53 The maj or i t y ' s cont r adi ct or y i nt er pr et at i on of  Wi s.  

St at .  § 972. 15( 4)  appear s t o conf l i c t  wi t h t hi s cour t ' s  pr i or  

appl i cat i on of  t he st at ut e.   I n St at e v.  Comst ock,  168 Wi s.  2d 

                                                 
2 Al l  subsequent  st at ut or y r ef er ences ar e t o t he 2009- 10 

ver si on of  t he Wi sconsi n St at ut es,  unl ess ot her wi se i ndi cat ed.  
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915,  485 N. W. 2d 354 ( 1992) ,  t he maj or i t y of  t hi s cour t  chi ded a 

di ssent i ng opi ni on f or  i nappr opr i at el y c i t i ng cer t ai n f act s f r om 

a PSI .   The cour t  quot ed Wi s.  St at .  § 972. 15( 4)  and i t s 

st at ement  t hat  a PSI  i s conf i dent i al .   I d.  at  923- 25.   Nowher e 

i n t he Comst ock cour t ' s  di scussi on of  a PSI  di d i t  i mpl y t hat  

t he PSI  as a whol e i s not  a conf i dent i al  document . 3   

¶54 Fur t her mor e,  t he maj or i t y pr ovi des i nadequat e gui dance 

t o cour t s,  par t i es,  and counsel .   Al t hough t he maj or i t y pr ovi des 

a l i mi t ed l i s t  of  i nf or mat i on made conf i dent i al  by ot her  

st at ut es,  i t  pr ovi des no gui dance r egar di ng t he vol umes of  ot her  

i nf or mat i on t hat  may be i ncl uded i n a PSI .    

¶55 Addi t i onal l y,  t he maj or i t y ' s anal ysi s appear s nar r owl y 

t ai l or ed t o appl y onl y t o par t i es who ar e r epr esent ed by 

counsel ,  al t hough t he st at ut e cover s non- r epr esent ed def endant s.   

The hol di ng f r amed by t he maj or i t y pr ovi des t hat  " par t i es who 

ar e ent i t l ed ' t o have and keep'  a copy of  a PSI  pur suant  t o Wi s.  

St at .  § 972. 15( 4m)  need not  ask any cour t ' s  per mi ssi on t o 

r ef er ence a PSI  i n an appel l at e br i ef . "   Maj or i t y op. ,  ¶3.   

                                                 
3 Thi s cour t  has t r eat ed an ent i r e PSI  as conf i dent i al  on 

ot her  occasi ons.   I n addi t i on t o Comst ock,  t he cour t  di scussed 
t he meani ng of  t he t er m " conf i dent i al "  as i t  i s  used i n Wi s.  
St at .  § 972. 15( 4)  i n St at e v.  Par ent ,  2006 WI  132,  ¶26,  298 Wi s.  
2d 63,  725 N. W. 2d 915.   I n t hat  case,  t he cour t  det er mi ned t hat  
t he def endant  must  keep " t he i nf or mat i on i n t he r epor t " ——not  
some i nf or mat i on i n t he r epor t ——conf i dent i al  i n t he cont ext  of  a 
no mer i t  appeal .   I d. ,  ¶50.   Si mi l ar l y,  t hi s cour t  addr essed 
whet her  t he conf i dent i al i t y  r equi r ement  i n Wi s.  St at .  
§ 972. 15( 4)  i s ext ended t o sent enci ng memor anda i n St at e v.  
Gr eve,  2004 WI  69,  272 Wi s.  2d 444,  681 N. W. 2d 479.   The cour t  
i n Gr eve al so appear s t o have t r eat ed t he ent i r e PSI  as 
conf i dent i al .   I d. ,  ¶17.  
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Wi sconsi n St at .  § 972. 15( 4m)  al l ows counsel  t o " have and keep a 

copy"  of  t he PSI .  

¶56 Def endant s,  however ,  may not  " have and keep"  a copy of  

t he PSI .   They may onl y " v i ew"  i t .   Wi s.  St at .  § 972. 15( 4m) ;  

St at e v.  Par ent ,  2006 WI  132,  ¶50,  298 Wi s.  2d 63,  725 N. W. 2d 

915.   Gi ven t he maj or i t y ' s nar r owl y- f r amed hol di ng,  i t  i s  

uncl ear  what  a pr o se def endant  i s t o do on appeal .   I s a pr o se 

def endant  l i kewi se supposed t o know what  conf i dent i al  

i nf or mat i on may or  may not  be used i n an appel l at e br i ef ?  I s 

t he deci s i on of  whet her  t o use sensi t i ve i nf or mat i on i n t he 

br i ef  l ef t  t o t he " pr udent "  and " sound di scr et i on"  of  t he pr o se 

def endant ?  

¶57 Because t he maj or i t y f ai l s  t o set  f or t h any st andar ds 

f or  det er mi ni ng what  " sensi t i ve"  i nf or mat i on shoul d be 

per mi ssi bl e t o use i n an appel l at e br i ef ,  counsel  ( and per haps 

pr o se def endant s)  have no pr i nci pl ed manner  i n whi ch t hey may 

eval uat e whet her  i nf or mat i on i n a PSI  shoul d be used ot her  t han 

t hei r  " pr udent "  and " sound di scr et i on. "   What  happens i f  t hei r  

" pr udent "  and " sound di scr et i on"  i s over shadowed by t hei r  

zeal ous advocacy?  What  ar e t he consequences f or  t he par t i es or  

counsel ? 

¶58 The maj or i t y ' s i nadequat e gui dance on t hese quest i ons 

may pr oduce negat i ve consequences f or  t hose who have pr ovi ded 

i nf or mat i on i n t he PSI  and pr ovi de i nadequat e pr ot ect i on f r om 

har m.   A PSI  commonl y i ncl udes i nf or mat i on t hat  woul d not  f al l  

wi t hi n t he maj or i t y ' s l i s t  of  " conf i dent i al "  i nf or mat i on.   For  

exampl e,  t he v i ct i m' s st at ement  of t en r eveal s i nt i mat e det ai l s  
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of  t he soci al ,  economi c,  physi cal ,  and psychol ogi cal  ef f ect s of  

t he cr i me.   Fur t her mor e,  t he f ami l y i nf or mat i on cont ai ned i n a 

PSI  coul d set  f or t h what  woul d ot her wi se be consi der ed pr i vat e 

f ami l y mat t er s,  det ai l i ng t he l i ves of  i ndi v i dual s whose sol e 

i nvol vement  wi t h t he cr i me i s t hat  t hey ar e r el at ed t o t he 

of f ender .    

¶59 Such i nf or mat i on does not  appear  t o be pr ot ect ed f r om 

di scl osur e under  t he maj or i t y ' s appr oach.   Maj or i t y op. ,  ¶39.   

I ndi v i dual s may be hel d up t o r i di cul e as a r esul t  of  

i nappr opr i at e use of  i nf or mat i on i n a PSI .   Addi t i onal l y,  t he 

di scl osur e of  such i nf or mat i on may put  an i ndi v i dual ' s l i f e or  

heal t h i n danger ,  cr eat i ng saf et y i ssues.  

¶60 At  f i r st  bl ush i t  may appear  t hat  r el evancy pr ovi des a 

meani ngf ul  l i mi t at i on,  but  t he br oad def i ni t i on of  r el evancy 

pr ovi des i nadequat e pr ot ect i on.   Rel evant  evi dence i s evi dence 

t hat  has " any t endency t o make t he exi st ence of  any f act  t hat  i s  

of  consequence t o t he det er mi nat i on of  t he act i on mor e pr obabl e 

or  l ess pr obabl e t han i t  woul d be wi t hout  t he evi dence. "   Wi s.  

St at .  § 904. 01;  St at e v.  Payano,  2009 WI  86,  ¶68,  320 Wi s.  2d 

348,  768 N. W. 2d 832. 4  The r el evancy r equi r ement  of f er s no r eal  

saf eguar d f or  t he i nf or mat i on cont ai ned i n a PSI  t hat  does not  

f al l  wi t hi n t he maj or i t y ' s l i s t  of  " conf i dent i al "  i nf or mat i on.  

                                                 
4 The maj or i t y char act er i zes i t s r el evancy t est  as a 

" nar r ower "  i nqui r y t han t hat  whi ch i s set  f or t h i n Wi s.  St at .  
§ 904. 01 because t he i ssues i n a case ar e of t en nar r owed on 
appeal .   Maj or i t y op. ,  ¶42.   Never t hel ess,  i t s  st andar d f or  
r el evancy appear s t o be t he same st andar d as t he one def i ned i n 
t he r el evancy st at ut e,  Wi s.  St at .  § 904. 01.    
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¶61 The maj or i t y ' s i nadequat e gui dance and pr ot ect i on 

l eads t o a nebul ous pr ocedur e.   Thi s cour t  shoul d est abl i sh a 

s i mpl e pr ocedur e t hat  c l ear l y pr ovi des gui dance and t hat  

adequat el y pr ot ect s t hose who pr ovi de i nf or mat i on i n a PSI .   

I I I  

¶62 I nst ead of  t he maj or i t y ' s appr oach t o st at ut or y 

const r uct i on,  I  woul d i nt er pr et  t he st at ut e t o est abl i sh a 

s i mpl e pr ocedur e t hat  pr ovi des cl ear  gui dance t o cour t s,  

par t i es,  and counsel  and pr ot ect s f r om har m t hose who pr ovi de 

i nf or mat i on i n t he PSI .    

1. The entire PSI is confidential by statute. 

¶63 As I  see i t ,  t he ent i r e PSI  i s conf i dent i al  by 

st at ut e.   Wi sconsi n St at .  § 972. 15( 4)  pr ovi des t hat  " af t er  

sent enci ng t he pr esent ence i nvest i gat i on r epor t  shal l  be 

conf i dent i al  and shal l  not  be made avai l abl e t o any per son 

except  upon speci f i c  aut hor i zat i on of  t he cour t . "   I t  does not  

l i mi t  conf i dent i al i t y  of  t he PSI  t o i t ems t hat  f i t  under  mat t er s 

t hat  ar e conf i dent i al  as def i ned by ot her  st at ut es.    

¶64 Al t hough t hi s cour t  has not  pr evi ousl y def i ned 

" conf i dent i al "  as i t  i s  used i n t he PSI  st at ut e,  i t  has set  

f or t h gener al  gui del i nes f or  what  t he t er m " conf i dent i al "  means 

when i t  i s  used i n a st at ut e.   See,  e. g. ,  Sands v.  Whi t nal l  

School  Di st . ,  2008 WI  89,  ¶32,  312 Wi s.  2d 1,  754 N. W. 2d 439.   

Conf i dent i al  dat a i s dat a t hat  i s  " meant  t o be kept  secr et . "   

I d. ,  ¶32 ( quot i ng Cust odi an of  Recor ds f or  LTSB v.  St at e,  2004 

WI  65,  ¶15,  272 Wi s.  2d 208,  680 N. W. 2d 792) .    
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¶65 The t er m " conf i dent i al "  gener al l y cont empl at es t hat  

conf i dent i al  document s wi l l  be l i mi t ed i n t he scope of  t hei r  

di scl osur e.   See Cust odi an of  Recor ds f or  LTSB,  272 Wi s.  2d 208,  

¶15.   Si mi l ar l y,  because t he st at ut or y l anguage pr ovi des t hat  

t he PSI  i s conf i dent i al ,  t he di scl osur e of  i t s  cont ent s must  be 

car ef ul l y c i r cumscr i bed.  

2. To the extent that information in the PSI has already 

been made public in the circuit court at a sentencing or 

post sentencing hearing, the information in a transcript 

from that hearing may be used in an appellate brief. 

¶66 Al t hough t he ent i r e PSI  i s conf i dent i al ,  t he 

conf i dent i al i t y  r equi r ement  set  f or t h i n Wi s.  St at .  § 972. 15( 4)  

must  somet i mes yi el d t o t he def endant ' s due pr ocess r i ght s. 5  One 

ci r cumst ance wher e t he conf i dent i al i t y  r equi r ement  must  y i el d i s 

when t he PSI  has al r eady been made publ i c i n t he c i r cui t  cour t .  

¶67 Any i nf or mat i on i n a PSI  t hat  i s  made publ i c by t he 

c i r cui t  cour t  at  a sent enci ng or  post  sent enci ng hear i ng i s 

al r eady publ i c i nf or mat i on and may be used i n an appel l at e 

br i ef .   For  exampl e,  a c i r cui t  cour t  may r ef er  t o i nf or mat i on i n 

a PSI  when i t  i s  expl ai ni ng on t he r ecor d how t he sent ence' s 

component  par t s  pr omot e t he sent enci ng obj ect i ves.   St at e v.  

Gal l i on,  2004 WI  42,  ¶¶47,  50,  270 Wi s.  2d 535,  678 N. W. 2d 197.   

                                                 
5 A def endant ' s due pr ocess r i ght s i ncl ude a r i ght  t o be 

sent enced upon accur at e i nf or mat i on,  a r i ght  t o di scl osur e of  
t he i nf or mat i on i n t he PSI ,  and a r i ght  t o chal l enge any 
st at ement  i n t he PSI  t hat  t he def endant  bel i eves t o be 
i naccur at e or  i ncompl et e.   Maj or i t y op. ,  ¶20 ( c i t at i ons 
omi t t ed) .    
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The t r anscr i pt  f r om t he hear i ng cont ai ni ng st at ement s 

r ef er enci ng t he PSI  may be used i n an appel l at e br i ef . 6 

                                                 
6 Thi s i s consi st ent  wi t h par t  of  a pr oposal  f r om t he 

Wi sconsi n Judi c i al  Counci l  t hat  woul d change t he way PSI s ar e 
pr epar ed,  used,  di st r i but ed,  and kept  as r ecor ds.   The Wi sconsi n 
Judi c i al  Counci l ' s  pr i nci pal  st at ut or y r esponsi bi l i t i es ar e t o 
st udy and make r ecommendat i ons r el at i ng t o t he pl eadi ng,  
pr act i ces,  pr ocedur es,  or gani zat i on,  j ur i sdi ct i on,  and met hods 
of  admi ni st r at i on of  Wi sconsi n cour t s.   Wi s.  St at .  § 758. 13.    

The Wi sconsi n Judi c i al  Counci l  i s  a 21- member  body 
r epr esent i ng a br oad cr oss- sect i on of  i nt er est s.   A member  of  
t he Wi sconsi n Supr eme Cour t  s i t s on t he Wi sconsi n Judi c i al  
Counci l .   Cur r ent l y ser vi ng on t he Judi c i al  Counci l  i s  Just i ce 
Pat i ence Roggensack.   Ot her  member s of  t he Judi c i al  Counci l  
i ncl ude a cour t  of  appeal s j udge,  f our  c i r cui t  cour t  j udges,  one 
di st r i ct  at t or ney,  t hr ee member s of  t he st at e bar ,  t wo ci t i zen 
member s,  and al l  of  t he f ol l owi ng i ndi v i dual s or  t hei r  
desi gnees:  t he Di r ect or  of  St at e Cour t s,  t he chai r s of  t he 
Senat e and Assembl y st andi ng commi t t ees wi t h j ur i sdi ct i on over  
j udi c i al  af f ai r s,  t he At t or ney Gener al ,  t he chi ef  of  t he 
Legi s l at i ve Ref er ence Bur eau,  t he deans of  t he l aw school s of  
t he Uni ver si t y of  Wi sconsi n and Mar quet t e Uni ver si t y,  t he St at e 
Publ i c Def ender ,  and t he pr esi dent - el ect  of  t he st at e bar .   I d. ;  
Wi sconsi n Judi c i al  Counci l ,  
ht t p: / / www. wi cour t s. gov/ cour t s/ commi t t ees/ j udi c i al counci l / i ndex.
ht m ( l ast  v i s i t ed Apr .  1,  2013) .    

I n accor dance wi t h i t s st at ut or y dut i es,  t he Judi c i al  
Counci l  wi del y di st r i but ed f or  anal ysi s i t s pr oposal  t hat  woul d 
change t he pr ocedur es r el at i ng t o PSI s.   See Mi nut es of  t he 
Meet i ng of  t he Wi sconsi n Judi c i al  Counci l  ( Jan.  18,  2013) ,  
avai l abl e at  
ht t p: / / www. wi cour t s. gov/ cour t s/ commi t t ees/ j udi c i al counci l / docs/ m
i nut es0113. pdf  ( l ast  v i s i t ed Apr .  1,  2013)  ( di scussi ng t he 
ci r cul at i on of  a PSI  pr oposal  f or  f i scal  est i mat es and appr ovi ng 
a r equest  t o r el ease copi es of  f i scal  est i mat es bef or e 
i nt r oduct i on of  a PSI  bi l l ) .   Among t he ent i t i es sol i c i t ed f or  
comment  was t he Legi s l at i ve Commi t t ee of  t he Wi sconsi n Judi c i al  
Conf er ence,  chai r ed by Chi ef  Just i ce Shi r l ey Abr ahamson.   The 
pr oposal  was di st r i but ed by Chi ef  Just i ce Abr ahamson t o t hi s  
cour t .    
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¶68 However ,  because t he PSI  i s conf i dent i al ,  Wi s.  St at .  

§ 809. 81( 8)  r equi r es t hat  par t i es and counsel  shal l  r ef er  t o 

i ndi v i dual s named i n t he PSI  " onl y by t hei r  f i r st  name and t he 

f i r st  i ni t i al  of  t hei r  l ast  name. "   Even wher e a par t y or  

counsel  may use i nf or mat i on i n a PSI ,  t he st at ut e mandat es t hat  

t he par t y or  counsel  r ef er  t o onl y t he f i r st  name and f i r st  

i ni t i al  of  t he l ast  name of  t he i ndi v i dual s named i n t he PSI .  

3. Court permission must be obtained for any information not 

previously made public at the circuit court. 

¶69 Somet i mes a par t y or  counsel  may det er mi ne t hat  i t  i s  

necessar y t o use i nf or mat i on i n a PSI  t hat  i s  not  a par t  of  t he 

publ i c r ecor d.   Under  t hose ci r cumst ances,  t he par t y or  counsel  

shoul d be r equi r ed t o get  cour t  per mi ssi on bef or e usi ng t he 

i nf or mat i on.  

4. As a practical matter, the location of the record should 

dictate which court to ask. 

¶70 I n det er mi ni ng whi ch cour t  t o move f or  per mi ssi on t o 

use i nf or mat i on i n a PSI ,  par t i es and counsel  shoul d be gui ded 

by t he pr act i cal  r eal i t y of  wher e t he r ecor d i s  l ocat ed.   When 

t he r ecor d i s at  t he c i r cui t  cour t  pr i or  t o t he i ni t i at i on of  an 

appeal ,  t he par t y or  counsel  shoul d r equest  per mi ssi on t o use 

i nf or mat i on i n t he PSI  f r om t he ci r cui t  cour t .   Conver sel y,  when 

t he appeal  i s  i ni t i at ed and t he r ecor d i s al r eady wi t h t he cour t  

                                                                                                                                                             
Al l  meet i ngs of  t he Wi sconsi n Judi c i al  Counci l  and i t s 

commi t t ees ar e open t o t he publ i c.   Wi sconsi n Judi c i al  Counci l ,  
ht t p: / / www. wi cour t s. gov/ cour t s/ commi t t ees/ j udi c i al counci l / docs/ a
genda0213. pdf  ( l ast  v i s i t ed Apr .  1,  2013) .  
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of  appeal s,  par t i es or  counsel  shoul d r equest  per mi ssi on t o use 

i nf or mat i on i n t he PSI  f r om t he cour t  of  appeal s.  

¶71 I n det er mi ni ng whet her  t o gr ant  per mi ssi on t o use 

i nf or mat i on i n a PSI  under  t he st at ut e,  cour t s must  be 

const ant l y mi ndf ul  of  t he due pr ocess r i ght s of  t he def endant .   

( See,  e. g. ,  a def endant  has a due pr ocess r i ght  t o be sent enced 

upon accur at e i nf or mat i on.   St at e v.  Ti epel man,  2006 WI  66,  ¶9,  

291 Wi s.  2d 179,  717 N. W. 2d 1. )   Cour t s shoul d al so consi der  t he 

nat ur e of  t he i nf or mat i on t hat  woul d be exposed t o publ i c 

scr ut i ny.   Some i nf or mat i on i n a PSI  i s separ at el y made 

conf i dent i al  by ot her  st at ut es and t hose st at ut es may r equi r e 

speci al  pr ocedur es. 7  Cour t s must  empl oy t hose addi t i onal  

pr ocedur es bef or e aut hor i z i ng t he ci t at i on of  i nf or mat i on t hat  

i s made conf i dent i al  by ot her  st at ut es.    

¶72 Addi t i onal l y,  cour t s shoul d be war y about  aut hor i z i ng 

t he ci t at i on of  i nf or mat i on t hat  wi l l  hol d an i ndi v i dual  up t o 

r i di cul e,  endanger  t he saf et y of  per sons named i n t he PSI ,  or  i s  

not  needed t o advance t he cl ai ms r ai sed on appeal .    I ndi v i dual s  

who pr ovi de i nf or mat i on i n t he PSI  shoul d be pr ovi ded adequat e 

pr ot ect i on f r om har m.         

¶73  The above i nt er pr et at i on of  t he st at ut e i s a s i mpl e 

pr ocedur e t hat  ( 1)  pr ovi des gui dance t o cour t s,  par t i es,  and 

counsel ;  ( 2)  pr ot ect s t hose who pr ovi de i nf or mat i on i n a PSI ;  

                                                 
7 See,  e. g. ,  Wi s.  St at .  §§ 146. 82 ( gover ni ng pat i ent  heal t h 

car e r ecor ds) ,  48. 78 ( gover ni ng agency chi l d wel f ar e r ecor ds) ,  
48. 396 ( gover ni ng l aw enf or cement  of f i cer s '  r ecor ds of  
chi l dr en) ,  938. 78 ( gover ni ng agency r ecor ds of  i ndi v i dual s i n 
t he car e or  l egal  cust ody of  t he agency) .  
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and ( 3)  i s consi st ent  wi t h t he st at ut or y di r ect i ve of  

conf i dent i al i t y .   Unf or t unat el y,  t he maj or i t y f ai l s  i n al l  t hr ee 

r espect s.   Accor di ngl y,  I  r espect f ul l y di ssent .  

¶74 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON and JUSTI CE DAVI D T.  PROSSER,  JR.  j oi n t hi s di ssent .   
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