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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Mani t owoc Count y Ci r cui t  Cour t ,  

Jer ome L.  Fox,  Judge.   Af f i r med.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s appeal  i s  bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2011- 12) . 1  On May 31,  2011,  Samuel  J. H.  

( Samuel )  was commi t t ed t o t he car e and cust ody of  t he Mani t owoc 

Count y Human Ser vi ces Depar t ment  ( t he Depar t ment ) .   Samuel  was 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011- 12 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2012AP665   

 

2 
 

i ni t i al l y  pl aced i n out pat i ent  car e.   On Sept ember  22,  2011,  t he 

Depar t ment  t r ansf er r ed Samuel  t o an i npat i ent  f aci l i t y  because 

of  er r at i c and del usi onal  behavi or .      

¶2 Samuel  pet i t i oned t he Mani t owoc Count y Ci r cui t  Cour t  

f or  a r evi ew of  hi s t r ansf er ,  ar gui ng t hat  he was ent i t l ed t o a 

hear i ng wi t hi n t en days of  hi s t r ansf er  t o t he i npat i ent  

f aci l i t y  under  Wi s.  St at .  § 51. 35( 1) ( e)  and under  Fond du Lac 

Cnt y.  v.  El i zabet h M. P. ,  2003 WI  App 232,  267 Wi s.  2d 739,  672 

N. W. 2d 88.   He al so pet i t i oned f or  a t r ansf er  back t o out pat i ent  

st at us,  ar gui ng t hat  was t he pr oper  r emedy f or  f ai l ur e t o hol d 

t he r evi ew hear i ng wi t hi n t en days of  hi s t r ansf er .   The ci r cui t  

cour t  hel d a hear i ng on Samuel ' s pet i t i ons,  and i t  deni ed 

Samuel ' s pet i t i on t o t r ansf er  back t o out pat i ent  st at us.   The 

ci r cui t  cour t  concl uded t hat  a pat i ent  i s  ent i t l ed t o a hear i ng 

wi t hi n t en days of  hi s t r ansf er  t o a mor e r est r i ct i ve pl acement  

under  § 51. 35( 1) ( e) 3.  onl y when t he t r ansf er  i s based on a 

v i ol at i on of  t r eat ment  condi t i ons.   The cour t  deni ed Samuel ' s 

pet i t i on t o t r ansf er ,  f i ndi ng t hat  hi s t r ansf er  t o t he i npat i ent  

f aci l i t y  was not  based on a v i ol at i on of  hi s t r eat ment  

condi t i ons,  but  r at her  was based on r easonabl e medi cal  and 

cl i ni cal  j udgment .    

¶3 Samuel  appeal ed,  and t he cour t  of  appeal s cer t i f i ed 

t he case t o t hi s cour t  t o c l ar i f y whet her  Wi s.  St at .  

§ 51. 35( 1) ( e)  r equi r es a hear i ng wi t hi n t en days f or  al l  

t r ansf er s t o a mor e r est r i ct i ve pl acement .   The cour t  of  appeal s 

st at ed t hat  l anguage i n El i zabet h M. P. ——t hat  " [ t ] r ansf er s 

pur suant  t o § 51. 35( 1) ( e)  r equi r e a hear i ng wi t hi n t en days" ——i s 
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ar guabl y cont r ar y t o a pl ai n i nt er pr et at i on of  t he st at ut e,  

whi ch di f f er ent i at es bet ween t r ansf er s made f or  r easonabl e 

medi cal  and cl i ni cal  j udgment  under  § 51. 35( 1) ( e) 1. ,  and 

t r ansf er s made f or  " an al l eged vi ol at i on of  a condi t i on of  a 

t r ansf er  t o l ess r est r i ct i ve t r eat ment "  under  § 51. 35( 1) ( e) 2. - 3.   

El i zabet h M. P. ,  267 Wi s.  2d 739,  ¶26.   However ,  t he cour t  of  

appeal s was wi t hout  power  t o over r ul e,  modi f y ,  or  wi t hdr aw 

l anguage f r om El i zabet h M. P.  

¶4 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on and now 

af f i r m t he or der  of  t he c i r cui t  cour t .  

¶5 We hol d t hat  Wi s.  St at .  § 51. 35( 1) ( e)  does not  r equi r e 

a hear i ng t o be conduct ed wi t hi n t en days of  a t r ansf er  when t he 

t r ansf er  i s based on r easonabl e medi cal  and cl i ni cal  j udgment  

under  § 51. 35( 1) ( e) 1.   We wi t hdr aw any l anguage f r om El i zabet h 

M. P.  t o t he cont r ar y. 2  We f ur t her  hol d t hat  a hear i ng must  be 

                                                 
2 Because t wo st at ement s i n t he El i zabet h M. P.  deci s i on ar e 

cont r ar y t o t he pl ai n l anguage of  Wi s.  St at .  § 51. 35( 1) ( e) ,  
st ar e deci s i s does not  r equi r e t hat  we adher e t o t hat  pr ecedent .   
Thus,  we wi t hdr aw t he f ol l owi ng l anguage f r om El i zabet h M. P. :  
" Tr ansf er s pur suant  t o § 51. 35( 1) ( e)  r equi r e a hear i ng wi t hi n 
t en days, "  267 Wi s.  2d 739,  ¶26,  and " Wi sconsi n St at .  
§ 51. 35( 1) ( e)  mandat es t hat  a pat i ent  t r ansf er r ed t o a mor e 
r est r i ct i ve envi r onment  r ecei ve a hear i ng wi t hi n t en days of  
sai d t r ansf er , "  i d. ,  ¶28.    
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conduct ed wi t hi n t en days of  a t r ansf er  when ( 1)  t he t r ansf er  

" r esul t s i n a gr eat er  r est r i ct i on of  per sonal  f r eedom f or  t he 

pat i ent  f or  a per i od of  mor e t han 5 days"  or  i s " f r om out pat i ent  

t o i npat i ent  st at us f or  a per i od of  mor e t han 5 days"  and ( 2)  

t he t r ansf er  i s based on " an al l eged vi ol at i on of  a condi t i on of  

a t r ansf er  t o l ess r est r i ct i ve t r eat ment "  under  § 51. 35( 1) ( e) 2. -

3.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶6 On May 31,  2011,  Samuel  was commi t t ed t o t he car e and 

cust ody of  t he Depar t ment . 3  Samuel  was i ni t i al l y  pl aced at  an 

out pat i ent  f aci l i t y ,  Newpor t  Gr oup Home i n Mani t owoc,  Wi sconsi n.   

On Sept ember  22,  2011,  t he Depar t ment  t r ansf er r ed Samuel  f r om an 

out pat i ent  t o an i npat i ent  f aci l i t y .   The t r ansf er  f or m st at ed 

t he r eason f or  t he t r ansf er :  

                                                                                                                                                             
Speci f i cal l y,  t he doct r i ne of  st ar e deci s i s appl i es t o 

publ i shed cour t  of  appeal s opi ni ons and r equi r es t hi s cour t  " t o 
f ol l ow cour t  of  appeal s pr ecedent  unl ess a compel l i ng r eason 
exi st s t o over r ul e i t . "   Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶21,  
274 Wi s.  2d 220,  682 N. W. 2d 405 ( c i t i ng St at e v.  Douangmal a,  
2002 WI  62,  ¶42,  253 Wi s.  2d 173,  646 N. W. 2d 1) .   See al so Wi s.  
St at .  § 752. 41( 2)  ( publ i shed cour t  of  appeal s opi ni ons " have 
st at ewi de pr ecedent i al  ef f ect " ) .   Her e,  a compel l i ng r eason 
exi st s t o wi t hdr aw t he l anguage i n El i zabet h M. P.  t hat  di r ect l y 
conf l i c t s wi t h t he pl ai n l anguage of  t he st at ut e.   I n so doi ng,  
we ar e not  act i ng cont r ar y t o t he pr i nci pl e of  st ar e deci s i s 
because st ar e deci s i s does not  r equi r e us " t o adher e t o 
i nt er pr et at i ons of  st at ut es t hat  ar e obj ect i vel y  wr ong. "   Wenke,  
274 Wi s.  2d 220,  ¶21 ( c i t i ng Douangmal a,  253 Wi s.  2d 173,  ¶42) .   
The por t i ons of  El i zabet h M. P.  t hat  do not  compor t  wi t h t he 
pl ai n l anguage of  Wi s.  St at .  § 51. 35( 1) ( e)  ar e wi t hdr awn because 
t hey ar e obj ect i vel y wr ong.  

3 The r ecor d i n t hi s appeal  does not  cont ai n document s 
r el at i ng t o Samuel ' s under l y i ng ment al  heal t h commi t ment .    
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Samuel  has been pr esent i ng as i ncr easi ngl y 
del usi onal .   Today he was ' chant i ng'  and t hen punched 
hi s wal l  and door ,  put t i ng a hol e i n t he door .   Samuel  
i s t he subj ect  of  a Ment al  Heal t h Commi t ment  and i s 
bei ng t r ansf er r ed i npat i ent .   Samuel  i s pr esent i ng as 
del usi onal .   Hi s t hought s ar e conf used and he i s 
agi t at ed.   He r epeat edl y st at ed he put  a hol e i n t he 
door  because ' someone was shot  down and shoul d be 
t aken car e of . '   Sam st at es he i s at  [ Hol y Fami l y 
Medi cal  Cent er ]  because he i s a ' per son of  i nt er est . '   

On Sept ember  22,  2011,  Samuel  was t r ansf er r ed t o Ni col et  

Psychi at r i c Cent er ,  and he was subsequent l y t r ansf er r ed t o 

Tr empeal eau Count y Heal t h Car e Cent er ,  bot h of  whi ch ar e 

i npat i ent  f aci l i t i es.  

¶7 On Sept ember  22,  2011,  t he same day he was 

t r ansf er r ed,  Samuel  was pr ovi ded wi t h a f or m ent i t l ed " Wr i t t en 

Not i ce of  Wi s.  St at .  § 51. 35( 1) ( e) 1.  Ri ght s. "   The f or m 

r ef l ect ed t hat  Samuel  was bei ng t r ansf er r ed f r om out pat i ent  t o 

i npat i ent  st at us.   The f or m st at ed t hat  t he Depar t ment  must  

i nf or m Samuel  or al l y and i n wr i t i ng of  hi s r i ght s under  

§ 51. 35( 1) ( e) 1.   The f or m l i st ed t hose r i ght s:  " [ t ] he r i ght  t o 

cont act  an at t or ney and a member  of  Subj ect ' s i mmedi at e f ami l y, "  

" [ t ] he r i ght  t o have counsel  pr ovi ded at  publ i c expense .  .  .  i f  

Subj ect  i s  a chi l d or  i s i ndi gent , "  and " t he r i ght  t o pet i t i on a 

cour t  i n t he count y i n whi ch t he pat i ent  i s  l ocat ed or  t he 

commi t t i ng cour t  f or  a r evi ew of  t he t r ansf er . "   A Depar t ment  

empl oyee si gned t he f or m and t hus cer t i f i ed t hat  she r ead Samuel  

hi s r i ght s and pr ovi ded hi m a wr i t t en copy of  t he f or m at  t he 

t i me of  t r ansf er .   The f or m cont ai ned cont act  i nf or mat i on f or  

t he Mani t owoc Count y Publ i c Def ender ' s of f i ce.  
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¶8 On November  7,  2011,  Samuel  wr ot e Judge Jer ome L.  Fox 

of  t he Mani t owoc Count y Ci r cui t  Cour t  a l et t er  t hat  st at ed " I  am 

di st ur bed t hat  my out pat i ent  s t at us was changed t o i npat i ent  

wi t hout  due pr ocedur e. "   On November  14,  2011,  t he j udge sent  a 

copy of  Samuel ' s l et t er  t o t he Mani t owoc Count y Cor por at i on 

Counsel  of f i ce.   The j udge' s cover  l et t er  t o t he Count y st at ed 

t hat  " I  assume t hi s t r i gger s a hear i ng under  § 51. 35( 1) ( e) . "    

¶9 On November  15,  2011,  Assi st ant  Cor por at i on Counsel  

Ryan O' Rour ke r esponded t o t he j udge i n a l et t er .   Mani t owoc 

Count y t ook t he posi t i on t hat  Samuel  was ent i t l ed t o a r evi ew 

hear i ng by t he c i r cui t  cour t  because Samuel ' s t r ansf er  was f or  

r easonabl e medi cal  and cl i ni cal  j udgment  under  Wi s.  St at .  

§ 51. 35( 1) ( e) 1. ,  but  t hat  he was not  ent i t l ed t o an 

admi ni st r at i ve hear i ng wi t hi n t en days of  t he t r ansf er  because 

he was not  t r ansf er r ed f or  a v i ol at i on of  t r eat ment  condi t i ons 

under  § 51. 35( 1) ( e) 2. - 3.    

¶10 The Depar t ment  r ef er r ed t he mat t er  t o t he Mani t owoc 

Count y Publ i c Def ender ' s of f i ce.   On November  22,  2011,  t he 

Mani t owoc Count y Publ i c Def ender ' s of f i ce appoi nt ed at t or ney 

Jewel  Schar enbr och t o r epr esent  Samuel .   On November  30,  2011,  

Samuel ,  by hi s at t or ney,  f i l ed a pet i t i on f or  r evi ew of  hi s 

t r ansf er  and a pet i t i on t o t r ansf er  f r om i npat i ent  t o out pat i ent  

t r eat ment  f or  f ai l ur e t o hol d a t i mel y r evi ew hear i ng.   Samuel  

ar gued t hat  under  Wi s.  St at .  § 51. 35( 1) ( e)  and El i zabet h M. P. ,  a 

pat i ent  i s  ent i t l ed t o a r evi ew hear i ng wi t hi n t en days of  t he 

t r ansf er  when t he t r ansf er  r esul t s i n mor e r est r i ct i ve pl acement  

and l ast s f or  mor e t han f i ve days,  r egar dl ess of  t he r eason f or  
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t r ansf er .   Samuel  ar gued t hat  accor di ng t o El i zabet h M. P. ,  

because he di d not  r ecei ve a hear i ng wi t hi n t en days of  hi s 

t r ansf er  under  § 51. 35( 1) ( e) 3. ,  he must  be r et ur ned t o 

out pat i ent  st at us.   267 Wi s.  2d 739,  ¶28.    

¶11 On December  19,  2011,  t he Mani t owoc Count y Ci r cui t  

Cour t ,  Judge Jer ome L.  Fox,  hel d a hear i ng on Samuel ' s 

pet i t i ons.   At  t he hear i ng,  t he cour t  hear d t est i mony f r om 

Samuel  and f r om Lor i  Fur e,  Samuel ' s soci al  wor ker .   Fur e 

t est i f i ed t hat  Samuel  was t r ansf er r ed because he had become 

" i ncr easi ngl y psychot i c and hi s  behavi or  had become out  of  

cont r ol . "   She t est i f i ed t hat  " [ h] i s medi cat i on had been 

i ncr eased and yet  he cont i nued t o become mor e psychot i c and mor e 

out  of  cont r ol  t o t he poi nt  wher e he was t ot al l y del usi onal  and 

punchi ng hol es i n t he wal l . "   She f ur t her  st at ed t hat  t he gr oup 

home coul d no l onger  handl e Samuel .   Based on her  exper i ence as 

a soci al  wor ker  and her  under st andi ng of  Samuel ' s case,  Fur e 

t est i f i ed t hat  i npat i ent  car e was t he l east  r est r i ct i ve l evel  of  

t r eat ment  appr opr i at e f or  Samuel  at  t hat  t i me.    

¶12 Fur e deni ed t hat  Samuel  was t r ansf er r ed because of  

v i ol at i ons of  hi s t r eat ment  condi t i ons.   Fur e t est i f i ed t hat  

Samuel  was subj ect  t o t r eat ment  condi t i ons whi l e he was pl aced 

i n out pat i ent  car e,  i ncl udi ng,  i nt er  al i a,  " [ r ] ef r ai n f r om 

consumi ng al cohol i c bever ages"  and " [ r ] ef r ai n f r om any act s,  

at t empt s,  or  t hr eat s t o har m mysel f  or  ot her s. "   Fur e t est i f i ed 

t hat  Samuel  had consumed al cohol  a coupl e of  days pr i or  t o hi s  

t r ansf er ,  but  " t hat ' s not  a r eason t o t r ansf er  somebody. "   

Fur t her ,  t hough Samuel  had made vaguel y t hr eat eni ng st at ement s,  
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Fur e t est i f i ed t hat  Samuel  had not  been t r ansf er r ed because of  

an act  or  a t hr eat  t o har m hi msel f  or  ot her s.    

¶13 Samuel  al so t est i f i ed.   Hi s at t or ney asked hi m why he 

punched t he door ,  and Samuel  r esponded t hat  " [ o] ne pl ane of  

r eal i t y was shot  down i n my——my r eal  wor l d,  and when t he t wo 

wor l ds met  up,  I  coul d t el l  t hat  I  want ed t o make i t  concr et e 

and meet  up wi t h my ment al  st at e of  af f ai r s. "    

¶14 The cour t  f ound t hat  t he r eason f or  Samuel ' s t r ansf er  

was hi s del usi onal  behavi or ,  not  f or  a vi ol at i on of  hi s 

t r eat ment  condi t i ons.   The cour t  i nt er pr et ed Wi s.  St at .  

§ 51. 35( 1) ( e)  as r equi r i ng a hear i ng wi t hi n t en days onl y when a 

t r ansf er  i s made f or  a v i ol at i on of  t r eat ment  condi t i ons,  not  

when a t r ansf er  i s made f or  r easonabl e medi cal  and cl i ni cal  

j udgment .   However ,  t he c i r cui t  cour t  concl uded t hat  l anguage i n 

El i zabet h M. P.  coul d be i nt er pr et ed as r equi r i ng a hear i ng 

wi t hi n t en days r egar dl ess of  whet her  t he subj ect  i s  bei ng 

t r ansf er r ed f or  r easonabl e medi cal  and j udgment  or  f or  a 

v i ol at i on of  t r eat ment  condi t i ons.   267 Wi s.  2d 739,  ¶26 

( " Tr ansf er s pur suant  t o § 51. 35( 1) ( e)  r equi r e a hear i ng wi t hi n 

t en days. " ) .   The ci r cui t  cour t  not ed,  however ,  t hat  ot her  

l anguage i n El i zabet h M. P.  i n f act  di f f er ent i at ed t he t wo t ypes 

of  t r ansf er s.   The ci r cui t  cour t  suggest ed t hat  El i zabet h M. P. ' s 

st at ement ——r equi r i ng a hear i ng wi t hi n t en days f or  al l  t r ansf er s  

under  § 51. 35( 1) ( e) ——r el at ed t o i t s di scussi on of  whet her  

hear i ngs under  § 51. 35( 1) ( e) 3.  wer e mandat or y or  per mi ssi ve.   

See i d. ,  ¶¶20- 25.   I n ot her  wor ds,  t he st at ement  i n El i zabet h 
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M. P.  coul d be r ead as " a hear i ng under  ( 1) ( e) 3.  i s  mandat or y,  

not  per mi ssi ve. "    

¶15 The ci r cui t  cour t  concl uded t hat  i t  was not  necessar y 

t o hol d a hear i ng wi t hi n t en days f or  Samuel ,  s i nce hi s t r ansf er  

was based on r easonabl e medi cal  and cl i ni cal  j udgment  r at her  

t han a v i ol at i on of  a t r eat ment  condi t i on.   As Samuel  was not  

ent i t l ed t o a hear i ng wi t hi n t en days,  t he c i r cui t  cour t  deni ed 

hi s pet i t i on f or  a t r ansf er  f r om i npat i ent  t o out pat i ent  car e.   

The ci r cui t  cour t  concl uded t hat  i npat i ent  car e was t he l east  

r est r i ct i ve pl acement  appr opr i at e f or  Samuel .    

¶16 On Mar ch 27,  2012,  Samuel  f i l ed a not i ce of  appeal  

f r om t he ci r cui t  cour t ' s  or der .   On Sept ember  5,  2012,  t he cour t  

of  appeal s cer t i f i ed t he quest i on of  whet her  El i zabet h M. P. ' s 

st at ement ——r equi r i ng a hear i ng wi t hi n t en days f or  t r ansf er s 

made under  Wi s.  St at .  § 51. 35( 1) ( e) ——i s cont r ar y t o t he pl ai n 

l anguage of  t he st at ut e.   The cour t  of  appeal s not ed t hat  t he 

i nconsi st ency i n El i zabet h M. P.  was appar ent ,  but  t hat  i t  was 

power l ess t o addr ess t he i nconsi st ency.   See Cook v.  Cook,  208 

Wi s.  2d 166,  189- 90,  560 N. W. 2d 246 ( 1997)  ( hol di ng t hat  t he 

cour t  of  appeal s  may not  over r ul e,  modi f y,  or  wi t hdr aw l anguage 

f r om i t s pr i or  publ i shed deci s i ons) .    

¶17 On November  14,  2012,  we accept ed t he cour t  of  

appeal s '  cer t i f i cat i on.    

I I .  STANDARD OF REVI EW 

¶18 The quest i on pr esent ed i n t hi s case i s whet her  Wi s.  

St at .  § 51. 35( 1) ( e)  mandat es a hear i ng wi t hi n t en days f or  al l  

t r ansf er r ed pat i ent s,  i ncl udi ng t hose t r ansf er r ed f or  r easonabl e 
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medi cal  and cl i ni cal  j udgment  under  § 51. 35( 1) ( e) 1. ,  or  whet her  

t he mandat e appl i es onl y t o t hose t r ansf er r ed due t o a v i ol at i on 

of  t r eat ment  condi t i ons under  § 51. 35( 1) ( e) 2. - 5.   The 

i nt er pr et at i on and appl i cat i on of  § 51. 35 pr esent  quest i ons of  

l aw t hat  we r evi ew de novo whi l e benef i t t i ng f r om t he anal yses 

of  t he cour t  of  appeal s and ci r cui t  cour t .   See St at e v.  

Zi egl er ,  2012 WI  73,  ¶37,  342 Wi s.  2d 256,  816 N. W. 2d 238;  

Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2012 WI  26,  ¶24,  339 

Wi s.  2d 125,  810 N. W. 2d 465.   The ci r cui t  cour t  made f act ual  

f i ndi ngs about  t he r eason f or  Samuel ' s t r ansf er ,  and " [ w] e 

uphol d a c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e 

c l ear l y er r oneous. "   Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  

I nc. ,  2009 WI  74,  ¶34,  319 Wi s.  2d 1,  768 N. W. 2d 615.  

I I I .  ANALYSI S 

¶19 We hol d t hat  Wi s.  St at .  § 51. 35( 1) ( e)  does not  r equi r e 

a hear i ng t o be conduct ed wi t hi n t en days of  a t r ansf er  when t he 

t r ansf er  i s based on r easonabl e medi cal  and cl i ni cal  j udgment  

under  § 51. 35( 1) ( e) 1.   We wi t hdr aw any l anguage f r om El i zabet h 

M. P.  t o t he cont r ar y.   We f ur t her  hol d t hat  a hear i ng must  be 

conduct ed wi t hi n t en days of  a t r ansf er  when ( 1)  t he t r ansf er  

" r esul t s i n a gr eat er  r est r i ct i on of  per sonal  f r eedom f or  t he 

pat i ent  f or  a per i od of  mor e t han 5 days"  or  i s " f r om out pat i ent  

t o i npat i ent  st at us f or  a per i od of  mor e t han 5 days"  and ( 2)  

t he t r ansf er  i s based on " an al l eged vi ol at i on of  a condi t i on of  

a t r ansf er  t o l ess r est r i ct i ve t r eat ment "  under  § 51. 35( 1) ( e) 2. -

3.  



No.  2012AP665   

 

11 
 

¶20 " ' [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . ' "   Her i t age Far ms,  339 

Wi s.  2d 125,  ¶26 ( quot i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110) .   St at ut or y i nt er pr et at i on " ' begi ns wi t h t he 

l anguage of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s 

pl ai n,  we or di nar i l y  st op t he i nqui r y. ' "   Kal al ,  271 

Wi s.  2d 633,  ¶45 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  

236 Wi s.  2d 211,  612 N. W. 2d 659) .   " St at ut or y l anguage i s gi ven 

i t s common,  or di nar y,  and accept ed meani ng,  except  t hat  

t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  

t echni cal  or  speci al  def i ni t i onal  meani ng. "   Kal al ,  271 

Wi s.  2d 633,  ¶45.   St at ut or y l anguage i s i nt er pr et ed i n cont ext ,  

and i t  must  be under st ood i n r el at i on t o sur r oundi ng l anguage 

and sur r oundi ng st at ut es.   I d. ,  ¶46.   Cour t s i nt er pr et  st at ut es 

" t o avoi d absur d or  unr easonabl e r esul t s. "   I d.   When st at ut or y 

i nt er pr et at i on y i el ds a pl ai n meani ng,  ext r i nsi c sour ces need 

not  be consul t ed,  " al t hough l egi s l at i ve hi st or y i s somet i mes 

consul t ed t o conf i r m or  ver i f y a pl ai n- meani ng i nt er pr et at i on. "   

I d. ,  ¶¶46,  51.  

¶21 Wi sconsi n St at .  § 51. 35( 1) ,  whi ch gover ns t he t r ansf er  

of  pat i ent s and r esi dent s,  st at es i n r el evant  par t :  

( a)  Subj ect  t o par s.  ( b) ,  ( d) ,  and ( dm) ,  t he 
depar t ment  or  t he count y depar t ment  under  s.  51. 42 or  
51. 437 may t r ansf er  any pat i ent  or  r esi dent  who i s 
commi t t ed t o i t ,  or  who i s admi t t ed t o a t r eat ment  
f aci l i t y  under  i t s super vi s i on or  oper at i ng under  an 
agr eement  wi t h i t ,  bet ween t r eat ment  f aci l i t i es or  
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f r om a t r eat ment  f aci l i t y  i nt o t he communi t y i f  t he 
t r ansf er  i s consi st ent  wi t h r easonabl e medi cal  and 
cl i ni cal  j udgment ,  consi st ent  wi t h s.  51. 22( 5) ,  and,  
i f  t he t r ansf er  r esul t s i n a gr eat er  r est r i ct i on of  
per sonal  f r eedom f or  t he pat i ent  or  r esi dent ,  i n 
accor dance wi t h par .  ( e) .  

.  .  .  .  

( e) 1.  Whenever  any t r ansf er  bet ween di f f er ent  
t r eat ment  f aci l i t i es r esul t s i n a gr eat er  r est r i ct i on 
of  per sonal  f r eedom f or  t he pat i ent  and whenever  t he 
pat i ent  i s  t r ansf er r ed f r om out pat i ent  t o i npat i ent  
st at us,  t he depar t ment  or  t he count y depar t ment  
speci f i ed under  par .  ( a)  shal l  i nf or m t he pat i ent  bot h 
or al l y and i n wr i t i ng of  hi s or  her  r i ght  t o cont act  
an at t or ney and a member  of  hi s or  her  i mmedi at e 
f ami l y,  t he r i ght  t o have counsel  pr ovi ded at  publ i c 
expense,  as pr ov i ded under  s.  51. 60,  and t he r i ght  t o 
pet i t i on a cour t  i n t he count y i n whi ch t he pat i ent  i s  
l ocat ed or  t he commi t t i ng cour t  f or  a r evi ew of  t he 
t r ansf er .  

2.  I n addi t i on t o t he r i ght s and r equi r ement s 
speci f i ed i n subd.  1. ,  wi t hi n 24 hour s af t er  any 
t r ansf er  whi ch r esul t s i n a gr eat er  r est r i ct i on of  
per sonal  f r eedom f or  t he pat i ent  f or  a per i od of  mor e 
t han 5 days or  any t r ansf er  f r om out pat i ent  t o 
i npat i ent  st at us f or  a per i od of  mor e t han 5 days and 
i f  t he t r ansf er  i s due t o an al l eged vi ol at i on of  a 
condi t i on of  a t r ansf er  t o l ess r est r i ct i ve t r eat ment ,  
t he depar t ment  or  t he count y depar t ment  speci f i ed 
under  par .  ( a)  shal l  ensur e t hat  t he pat i ent  i s  
pr ovi ded a wr i t t en st at ement  of  t he r easons f or  t he 
t r ansf er  and t he f act s suppor t i ng t he t r ansf er  and 
or al  and wr i t t en not i ce of  al l  of  t he f ol l owi ng:  

a.  The r equi r ement s and r i ght s under  subds.  
3.  t o 5.  

b.  The pat i ent ' s r i ght  t o counsel .  

c.  The pat i ent ' s r i ght  t o have counsel  
pr ovi ded at  publ i c expense,  as pr ovi ded under  s.  
51. 60.  

d.  The r i ght s of  t he pat i ent ' s  counsel  t o 
i nvest i gat e t he f act s speci f i ed i n t he wr i t t en 
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st at ement  of  r easons f or  t he t r ansf er ,  t o consul t  
wi t h t he pat i ent  pr i or  t o t he pat i ent ' s wai v i ng a 
hear i ng under  subd.  3. ,  t o r epr esent  t he pat i ent  
at  al l  pr oceedi ngs on i ssues r el at i ng t o t he 
t r ansf er ,  and t o t ake any l egal  st eps necessar y 
t o chal l enge t he t r ansf er .  

3.  Wi t hi n 10 days af t er  t he t r ansf er  speci f i ed i n 
subd.  2. ,  a hear i ng shal l  be hel d on whet her  t he f or m 
of  t r eat ment  r esul t i ng f r om t he t r ansf er  i s l east  
r est r i ct i ve of  t he pat i ent ' s per sonal  l i ber t y,  
consi st ent  wi t h t he t r eat ment  needs of  t he pat i ent ,  
and on whet her  t he pat i ent  v i ol at ed a condi t i on of  a 
t r ansf er  t o l ess r est r i ct i ve t r eat ment  t hat  r esul t ed 
i n a t r ansf er  under  subd.  2.   The hear i ng shal l  be 
hel d bef or e a hear i ng of f i cer  desi gnat ed by t he 
di r ect or  of  t he f aci l i t y  t o whi ch t he pat i ent  has been 
t r ansf er r ed.   The hear i ng of f i cer  may not  be a per son 
who has had di r ect  r esponsi bi l i t y  f or  maki ng t r eat ment  
deci s i ons f or  or  pr ovi di ng t r eat ment  t o t he subj ect  
i ndi v i dual .   The pat i ent  may appear  at  t he hear i ng,  
ei t her  per sonal l y or  by counsel ,  and may pr esent  and 
cr oss- exami ne wi t nesses and pr esent  document ar y 
evi dence.   The hear i ng may be wai ved by t he pat i ent  
onl y af t er  consul t at i on wi t h counsel .   Any wai ver  made 
shal l  be i n wr i t i ng and wi t nessed by t he pat i ent ' s 
counsel .  

Wi s.  St at .  § 51. 35( 1) ( a) ,  ( e)  ( emphasi s added) .  

¶22 Samuel  ar gues t hat  al l  t r ansf er s under  Wi s.  St at .  

§ 51. 35( 1) ( e)  r equi r e a r evi ew hear i ng wi t hi n t en days of  t he 

t r ansf er .   He poi nt s t o l anguage i n El i zabet h M. P.  t hat  

" [ t ] r ansf er s pur suant  t o § 51. 35( 1) ( e)  r equi r e a hear i ng wi t hi n 

t en days. "   267 Wi s.  2d 739,  ¶26.   Samuel  ar gues t hat  t hi s 

i nt er pr et at i on r ei nf or ces t he pol i cy t hat  a pat i ent  who i s t he 

subj ect  of  a ment al  heal t h commi t ment  has a r i ght  t o t he l east  

r est r i ct i ve pl acement  necessar y t o addr ess hi s  or  her  ment al  

heal t h i ssues.   See,  e. g. ,  Wi s.  St at .  § 51. 001( 2)  ( " To pr ot ect  

per sonal  l i ber t i es,  no per son who can be t r eat ed adequat el y 
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out si de of  a hospi t al ,  i nst i t ut i on or  ot her  i npat i ent  f aci l i t y  

may be i nvol unt ar i l y  t r eat ed i n such a f aci l i t y . " ) .   Samuel  al so 

poi nt s out  t hat  i f  t he t wo t ypes of  t r ansf er s  ar e subj ect  t o 

di f f er ent  pr ocedur es,  t he r eason f or  t r ansf er  can be mani pul at ed 

t o avoi d a hear i ng wi t hi n t en days.   Fi nal l y,  Samuel  poi nt s t o 

case l aw hol di ng t hat  st at ut or y t i me l i mi t s i n c i v i l  commi t ment  

pr oceedi ngs ar e st r i ct l y enf or ced,  and f ai l ur e t o compl y wi t h 

t i me l i mi t s depr i ves a cour t  of  j ur i sdi ct i on over  t he per son who 

i s t he subj ect  of  t he pr oceedi ngs.    

¶23 Mani t owoc Count y ar gues t hat  t he pl ai n l anguage of  t he 

st at ut e r equi r es a hear i ng wi t hi n t en days onl y when t he 

t r ansf er  i s based on a v i ol at i on of  a t r eat ment  condi t i on.   See 

Wi s.  St at .  § 51. 35( 1) ( e) 2. - 3.  ( st at i ng t hat  " i f  t he t r ansf er  i s  

due t o an al l eged vi ol at i on of  a condi t i on of  a t r ansf er  t o l ess 

r est r i ct i ve t r eat ment "  a hear i ng shal l  be hel d " [ w] i t hi n 10 days 

af t er  t he t r ansf er " ) .   The Count y f ur t her  ar gues t hat  i f  t her e 

must  be a hear i ng wi t hi n t en days f or  al l  t r ansf er s under  

§ 51. 35( 1) ( e) ,  t hat  i nt er pr et at i on woul d ef f ect i vel y el i mi nat e 

t r ansf er s f or  r easonabl e medi cal  and cl i ni cal  j udgment .   The 

subdi v i s i on t hat  set s out  t he Depar t ment ' s bur den of  pr oof  at  

t he hear i ng wi t hi n t en days r equi r es i t  t o pr ove t hat  t her e was 

a v i ol at i on of  a t r eat ment  condi t i on:  " [ t ] he depar t ment  seeki ng 

t he t r ansf er  has t he bur den of  pr ovi ng .  .  .  t hat  t he pat i ent  

v i ol at ed a condi t i on of  a t r ansf er  t o l ess r est r i ct i ve t r eat ment  

t hat  r esul t ed i n a t r ansf er  under  subd.  2. "   § 51. 35( 1) ( e) 4.   

Addi t i onal l y,  t he Count y ar gues t hat  t he st at ement s at  t he end 

of  El i zabet h M. P. ——r equi r i ng a hear i ng wi t hi n t en days f or  al l  
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t r ansf er s under  § 51. 35( 1) ( e) ——ar e cont r ar y t o t he pl ai n 

l anguage of  t he st at ut e and cont r ar y t o t he r easoni ng of  t he 

opi ni on i t sel f .   See El i zabet h M. P. ,  267 Wi s.  2d 739,  ¶17 

( " However ,  § 51. 35( 1) ( e) 1 and ( 1) ( e) 2 seem t o i ndi cat e di f f er ent  

f or ms of  t r ansf er s.  .  .  .  [ S] ubdi v i s i on 2 exi st s t o f ur t her  

pr ot ect  t he r i ght s of  t hose whose t r ansf er "  i s  due t o a 

v i ol at i on of  a t r eat ment  condi t i on) .   Fi nal l y,  t he Count y st at es 

t hat  t hough Samuel  makes compel l i ng pol i cy ar gument s,  t hose 

ar gument s shoul d be made t o t he l egi s l at ur e because pol i cy 

ar gument s cannot  over come t he pl ai n l anguage of  § 51. 35( 1) ( e) .    

¶24 We concl ude t hat  t he pl ai n l anguage of  t he st at ut e 

does not  make t he hear i ng wi t hi n t en days of  a t r ansf er  under  

Wi s.  St at .  § 51. 35( 1) ( e) 3.  appl i cabl e t o t r ansf er s based on 

r easonabl e medi cal  and cl i ni cal  j udgment  under  § 51. 35( 1) ( e) 1.   

Sever al  r easons suppor t  our  i nt er pr et at i on.   Fi r st ,  subdi v i s i ons 

( 1) ( e) 1.  and ( 1) ( e) 2.  pr ovi de di f f er ent  r i ght s and pr ocedur es 

dependi ng on t he nat ur e of  t he t r ansf er .   Subdi v i s i on 

( 1) ( e) 1.  pr ovi des r i ght s4 f or  pat i ent s t r ansf er r ed f or  

" r easonabl e medi cal  and cl i ni cal  j udgment , "  see § 51. 35( 1) ( a) ,  

when t he t r ansf er  " r esul t s i n a gr eat er  r est r i ct i on of  per sonal  

f r eedom f or  t he pat i ent "  or  when t he t r ansf er  i s " f r om 

                                                 
4 Under  Wi s.  St at .  § 51. 35( 1) ( e) 1. ,  t he depar t ment  must  

i nf or m t he pat i ent  of  t he r i ght  t o cont act  an at t or ney and a 
member  of  hi s or  her  i mmedi at e f ami l y,  t he r i ght  t o have an 
at t or ney pr ovi ded at  publ i c expense under  Wi s.  St at .  § 51. 60,  
and " t he r i ght  t o pet i t i on a cour t  i n t he count y i n whi ch t he 
pat i ent  i s  l ocat ed or  t he commi t t i ng cour t  f or  a r evi ew of  t he 
t r ansf er . "  
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out pat i ent  t o i npat i ent  st at us, "  col l ect i vel y di scussed as a 

mor e r est r i ct i ve t r ansf er .   Subdi v i s i on ( 1) ( e) 2.  pr ovi des r i ght s5 

" [ i ] n addi t i on t o t he r i ght s and r equi r ement s speci f i ed i n subd.  

1. "  when a mor e r est r i ct i ve t r ansf er  l ast s " f or  a per i od of  mor e 

t han 5 days"  and i s " due t o an al l eged vi ol at i on of  a condi t i on 

of  a t r ansf er  t o l ess r est r i ct i ve t r eat ment . "   Thus,  t he 

l egi s l at ur e di f f er ent i at ed bet ween t he t wo t ypes of  t r ansf er s by 

pr ovi di ng addi t i onal  pr ot ect i ons t o a pat i ent  when a mor e 

r est r i ct i ve t r ansf er  l ast s f or  l onger  t han f i ve days and r esul t s 

f r om an al l eged vi ol at i on of  a t r eat ment  condi t i on. 6   

¶25 Second,  consi st ent  wi t h t he di f f er ent i at i on i n r i ght s 

under  subdi v i s i ons ( 1) ( e) 1.  and ( 1) ( e) 2. ,  t he pr ocedur es f or  t he 

hear i ng wi t hi n t en days of  a t r ansf er  under  subdi v i s i on ( 1) ( e) 3.  

ar e made appl i cabl e onl y t o mor e r est r i ct i ve t r ansf er s under  

                                                 
5 Under  Wi s.  St at .  § 51. 35( 1) ( e) 2. ,  t he depar t ment  must  

pr ovi de t he pat i ent  wi t h " a wr i t t en st at ement  of  t he r easons f or  
t he t r ansf er  and t he f act s suppor t i ng t he t r ansf er . "   The 
depar t ment  must  al so pr ovi de or al  and wr i t t en not i ce of  t he 
hear i ng pr ocedur es under  subdi v i s i ons ( 1) ( e) 3. - 5. ,  t he r i ght s  t o 
counsel  pr ovi ded at  publ i c expense under  Wi s.  St at .  § 51. 60,  and 
t he r i ght s of  t he pat i ent ' s counsel  i n r epr esent i ng t he pat i ent  
t hr oughout  t he r evi ew of  t he pat i ent ' s t r ansf er .     

6 Under  bot h Wi s.  St at .  § 51. 35( 1) ( e) 1.  and ( 1) ( e) 2. ,  t he 
pat i ent  has t he " r i ght  t o have counsel  pr ovi ded at  publ i c 
expense,  as pr ov i ded under  s.  51. 60. "   Sect i on 51. 60,  gover ni ng 
appoi nt ment  of  counsel ,  pr ovi des t hat  f or  adul t s " [ i ] n any 
si t uat i on under  t hi s chapt er  i n whi ch an adul t  i ndi v i dual  has a 
r i ght  t o be r epr esent ed by counsel ,  t he i ndi v i dual  shal l  be 
r ef er r ed as soon as pr act i cabl e t o t he st at e publ i c def ender ,  
who shal l  appoi nt  counsel  f or  t he i ndi v i dual  under  s.  977. 08 
wi t hout  a det er mi nat i on of  i ndi gency. "   Wi s.  St at .  
§ 51. 60( 1) ( a) .   The i ndi v i dual  may wai ve counsel  i f  t he wai ver  
i s knowi ng and vol unt ar y.   § 51. 60( 1) ( b) .  
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( 1) ( e) 2. ——t hose l ast i ng l onger  t han f i ve days and r esul t i ng f r om 

an al l eged vi ol at i on of  a t r eat ment  condi t i on.   Subdi v i s i on 

( 1) ( e) 3.  st at es,  i n r el evant  par t :  " Wi t hi n 10 days af t er  t he 

t r ansf er  speci f i ed i n subd.  2. ,  a hear i ng shal l  be hel d 

on .  .  .  whet her  t he pat i ent  v i ol at ed a condi t i on of  a t r ansf er  

t o l ess r est r i ct i ve t r eat ment  t hat  r esul t ed i n a t r ansf er  under  

subd.  2. "  ( Emphasi s added. )   I t  woul d be cont r ar y t o t he pl ai n 

l anguage of  t he st at ut e t o i nt er pr et  subdi v i s i on ( 1) ( e) 3.  as 

pr ovi di ng a hear i ng wi t hi n t en days f or  t r ansf er s made f or  

r easonabl e medi cal  and cl i ni cal  j udgment .   The pl ai n l anguage 

appl i es t he t r ansf er  r evi ew hear i ng wi t hi n t en days,  as set  

f or t h i n subdi v i s i ons ( 1) ( e) 3. - 5. ,  onl y t o t r ansf er s under  

( 1) ( e) 2. ——t hose r esul t i ng i n a mor e r est r i ct i ve pl acement  t hat  

l ast  f or  mor e t han f i ve days and t hat  ar e a r esul t  of  an al l eged 

vi ol at i on of  a condi t i on of  t r eat ment .     

¶26 Thi r d,  we ar e per suaded by t he Count y ' s ar gument  t hat  

Samuel ' s i nt er pr et at i on of  t he st at ut e l eads t o an absur d r esul t  

because hi s i nt er pr et at i on coul d ef f ect i vel y el i mi nat e t he 

Count y ' s abi l i t y  t o t r ansf er  a pat i ent  f or  r easonabl e medi cal  

and cl i ni cal  j udgment ,  or  coul d put  t he Count y i n t he unt enabl e 

posi t i on of  bei ng r equi r ed t o al l ege and pr ove t hat  t he t r ansf er  

was due t o a vi ol at i on of  a t r eat ment  condi t i on even i f  t he 

t r ansf er  was onl y f or  r easonabl e medi cal  and cl i ni cal  j udgment .   

A t r ansf er  based upon r easonabl e medi cal  and cl i ni cal  j udgment  

can di f f er  f r om a t r ansf er  based upon a v i ol at i on of  a t r eat ment  

condi t i on.   Under  t he st at ut e,  when t he Count y t r ansf er s a 

pat i ent  based on r easonabl e medi cal  and cl i ni cal  j udgment ,  t he 
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Count y need not  pr ove t hat  t he pat i ent  v i ol at ed a t r eat ment  

condi t i on,  but  i t  does need t o pr ove t hat  t he t r ansf er  was based 

on r easonabl e medi cal  and cl i ni cal  j udgment .   See Wi s.  St at .  

§ 51. 35( 1) ( a) ,  ( 1) ( e) 1.   I n f act ,  t he st at ut e speci f i cal l y 

al l ows f or  t r ansf er s t hat  ar e " consi st ent  wi t h r easonabl e 

medi cal  and cl i ni cal  j udgment . "   I d.   On t he ot her  hand,  

§ 51. 35( 1) ( e) 4. ,  t he subdi v i s i on t hat  r equi r es a hear i ng wi t hi n 

t en days f or  cer t ai n t r ansf er s,  r equi r es t hat  t he " depar t ment  

seeki ng t he t r ansf er  has t he bur den of  pr ovi ng .  .  .  t hat  t he 

pat i ent  v i ol at ed a condi t i on of  a t r ansf er  t o l ess r est r i ct i ve 

t r eat ment  t hat  r esul t ed i n a t r ansf er  under  subd.  2. "   Wi s.  

St at .  § 51. 35( 1) ( e) 4.  ( emphasi s added) .   I f  we i nt er pr et  

§ 51. 35( 1) ( e)  as r equi r i ng a hear i ng wi t hi n t en days f or  al l  

t r ansf er s,  not  j ust  t hose t hat  ar e f or  a v i ol at i on of  a 

t r eat ment  condi t i on,  t he Count y woul d be r equi r ed t o pr ove a 

v i ol at i on of  a t r eat ment  condi t i on,  even i f  t he t r ansf er  was 

based on r easonabl e medi cal  and cl i ni cal  j udgment .   The Count y 

shoul d not  be asked t o f al s i f y i t s r easons f or  t r ansf er .   Thus,  

i t  i s  absur d t o i nt er pr et  t he s t at ut e t o pr ovi de f or  a hear i ng 

wi t hi n t en days f or  al l  t r ansf er s under  § 51. 35( 1) ( e)  and t o 

r equi r e t he Count y t o pr ove a v i ol at i on of  a t r eat ment  condi t i on 

r egar dl ess of  t he r eason f or  t r ansf er .   We must  i nt er pr et  

st at ut or y l anguage r easonabl y,  " t o avoi d absur d or  unr easonabl e 

r esul t s. "   Kal al ,  271 Wi s.  2d 633,  ¶46.    

¶27 The l egi s l at i ve hi st or y of  Wi s.  St at .  § 51. 35 conf i r ms 

our  pl ai n l anguage i nt er pr et at i on.   I d. ,  ¶51 ( st at i ng t hat  

" l egi s l at i ve hi s t or y i s somet i mes consul t ed t o conf i r m or  ver i f y  
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a pl ai n- meani ng i nt er pr et at i on" ) .   A pr i or  ver si on of  t he 

st at ut e di d not  addr ess t r ansf er s due t o al l eged vi ol at i ons of  

t r eat ment  condi t i ons.   See Wi s.  St at .  § 51. 35( 1) ( e)  ( 1985- 86) .   

I n 1987,  t he l egi s l at ur e amended § 51. 35( 1) ( e) :  

Not e:  The r epeal  and r ecr eat i on of  s.  51. 35( 1) ( e)  by 
t hi s bi l l  cr eat es pr ocedur al  r i ght s i n addi t i on t o 
t hose i n cur r ent  l aw f or  per sons who ar e t r ansf er r ed 
bet ween f aci l i t i es or  f r om out pat i ent  t o i npat i ent  
st at us and appl i es t hese r i ght s  t o pat i ent s  who,  due 
t o an al l eged vi ol at i on of  a condi t i on of  a t r ansf er  
t o l ess r est r i ct i ve t r eat ment :  ( 1)  ar e t r ansf er r ed t o 
a mor e r est r i ct i ve f aci l i t y  f or  l onger  t han 5 days;  or  
( 2)  or  t r ansf er r ed f r om out pat i ent  t o i npat i ent  st at us 
f or  mor e t han 5 days.   

See 1987 Wi s.  Act  366,  § 14 ( emphasi s added) .   One of  t he newl y 

cr eat ed pr ocedur al  r i ght s i n 1987 Wi s.  Act  366 was a r i ght  t o an 

admi ni st r at i ve hear i ng wi t hi n t en days of  t he mor e r est r i ct i ve 

t r ansf er .   I d.   The l egi s l at i ve not e t o 1987 Wi s.  Act  366 

r ei nf or ces t hat  t he hear i ng wi t hi n t en days was meant  t o be 

appl i cabl e onl y t o mor e r est r i ct i ve t r ansf er s r esul t i ng f r om an 

al l eged vi ol at i on of  a t r eat ment  condi t i on.    

¶28 Consi der i ng our  i nt er pr et at i on of  Wi s.  St at .  

§ 51. 35( 1) ( e) ,  we next  t ur n t o consi der  whet her  El i zabet h M. P.  

compor t s wi t h our  i nt er pr et at i on.   I n t hat  case,  El i zabet h was 

t he subj ect  of  a ment al  heal t h commi t ment ,  was i ni t i al l y  t r eat ed 

at  an i npat i ent  f aci l i t y ,  and i n Mar ch 2002,  was t r ansf er r ed t o 

an out pat i ent  f aci l i t y .   El i zabet h M. P. ,  267 Wi s.  2d 739,  ¶¶2- 3.   

On May 28,  2002,  a not i ce was f i l ed t o t r ansf er  El i zabet h f r om 

out pat i ent  t o i npat i ent  car e under  § 51. 35( 1) .   I d. ,  ¶3.   An 
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af f i davi t  f r om Fond du Lac' s cor por at i on counsel  gave t he 

r easons f or  El i zabet h' s t r ansf er :  

An af f i davi t  by t he cor por at i on counsel  f or  Fond 
du Lac count y,  at t ached t o t hi s  not i ce,  i ndi cat ed t hat  
s i nce El i zabet h' s out pat i ent  pl acement  she had r ef used 
t o t ake her  cour t - or der ed medi cat i on,  had become 
del usi onal ,  ar gument at i ve and aggr essi ve,  and had 
f ai l ed t o t ake her  psychot r opi c medi cat i on as 
pr escr i bed.  The af f i davi t  f ur t her  i ndi cat ed t hat  
El i zabet h' s ment al  condi t i on had subst ant i al l y  
det er i or at ed,  t hat  she was unabl e t o meet  t he demands 
of  ever yday l i f e,  and t hat  she had vi ol at ed condi t i ons 
of  her  commi t ment  ' i n t hat  she has f ai l ed t o compl y 
wi t h r ecommended t r eat ment . '   

I d. ,  ¶4.   El i zabet h f i l ed a mot i on f or  i mmedi at e r el ease f r om 

i npat i ent  t r eat ment ,  ar gui ng t hat  she was ent i t l ed t o and di d 

not  r ecei ve a hear i ng wi t hi n t en days under  Wi s.  St at .  

§ 51. 35( 1) ( e) 3.   I d. ,  ¶7.   The ci r cui t  cour t  concl uded t hat  

El i zabet h' s t r ansf er  was made pur suant  t o subdi v i s i on ( 1) ( e) 1. ,  

not  subdi v i s i ons ( 1) ( e) 2. - 3. ,  and she was t her ef or e not  ent i t l ed 

t o a hear i ng wi t hi n t en days.   I d.   The ci r cui t  cour t  

subsequent l y conduct ed a t r ansf er  r evi ew hear i ng under  

§ 51. 35( 1) ( e) 1.  and appr oved of  t he t r ansf er ,  " f i ndi ng t hat  t he 

l east  r est r i ct i ve envi r onment  consi st ent  wi t h El i zabet h' s needs 

was i npat i ent  st at us. "   I d. ,  ¶9.   El i zabet h appeal ed t he ci r cui t  

cour t ' s  appr oval  of  her  t r ansf er .   I d.  

¶29 The cour t  of  appeal s r evi ewed " whet her  t he c i r cui t  

cour t  had j ur i sdi ct i on t o t r ansf er  El i zabet h t o i npat i ent  st at us 

when j udi c i al  r evi ew of  t he Count y ' s deci s i on t o t r ansf er  her  

was not  hel d wi t hi n t en days as r equi r ed by Wi s.  St at .  
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§ 51. 35( 1) ( e) 3. "   I d. ,  ¶10.   The cour t  of  appeal s i nt er pr et ed 

§ 51. 35( 1) ( e) :   

[ Subdi v i s i ons]  51. 35( 1) ( e) 1 and ( 1) ( e) 2 seem t o 
i ndi cat e di f f er ent  f or ms of  t r ansf er s.  The pr ovi s i ons 
suggest  t hat  whi l e onl y one t r ansf er  pr ovi s i on and i t s 
var i ous subdi v i s i ons al l  ser ve t o pr ot ect  t he r i ght s 
of  pat i ent s,  subdi v i s i on 2 exi st s t o f ur t her  pr ot ect  
t he r i ght s of  t hose whose t r ansf er  ' r esul t s i n a 
gr eat er  r est r i ct i on of  per sonal  f r eedom f or  t he 
pat i ent  f or  a per i od of  mor e t han 5 days or  any 
t r ansf er  f r om out pat i ent  t o i npat i ent  st at us f or  a 
per i od of  mor e t han 5 days'  wher e t he t r ansf er  ' i s  due 
t o an al l eged vi ol at i on of  a condi t i on of  a t r ansf er  
t o l ess r est r i ct i ve t r eat ment . '  

I d. ,  ¶17 ( quot i ng Wi s.  St at .  § 51. 35( 1) ( e) 2. )  ( f oot not e 

omi t t ed) .   The cour t  concl uded t hat  El i zabet h' s t r ansf er  had 

been pur suant  t o subdi v i s i on ( 1) ( e) 2.  because " t he document  

af f ect i ng her  t r ansf er  r el at es t he r i ght s t hat  ar e enumer at ed i n 

§ 51. 35( 1) ( e) 3 t o 5, "  i ncl udi ng a r i ght  t o a r evi ew hear i ng 

wi t hi n t en days of  her  t r ansf er .   I d. ,  ¶18.   Fur t her ,  one of  t he 

r easons f or  her  t r ansf er  was her  al l eged f ai l ur e t o t ake cour t -

or der ed medi cat i ons as her  t r eat ment  condi t i ons r equi r ed.   I d. ,  

¶19.    

¶30 The cour t  t hen consi der ed whet her  a hear i ng wi t hi n t en 

days under  Wi s.  St at .  § 51. 35( 1) ( e) 3.  i s  mandat or y or  di r ect or y.   

I d. ,  ¶20.   The cour t  concl uded t hat  a hear i ng wi t hi n t en days 

under  § 51. 35( 1) ( e) 3.  i s  mandat or y.   I d. ,  ¶25.   I n ot her  wor ds,  

t her e i s no di scr et i on i n hol di ng a hear i ng under  subdi v i s i on 

( 1) ( e) 3.  because t he st at ut e r equi r es t hat  " ' a hear i ng shal l  be 

hel d. ' "   I d. ,  ¶21.    



No.  2012AP665   

 

22 
 

¶31 However ,  t he cour t  of  appeal s,  i n i t s concl udi ng 

par agr aphs,  br oadl y st at ed t hat  " [ t ] r ansf er s pur suant  t o 

§ 51. 35( 1) ( e)  r equi r e a hear i ng wi t hi n t en days. "   I d. ,  ¶26;  see 

al so i d. ,  ¶28.   The cour t  di d not  c l ear l y di f f er ent i at e bet ween 

t he t wo t ypes of  t r ansf er s when i t  r eached i t s concl usi ons.    

¶32 The st at ement s i n t he concl udi ng par agr aphs of  

El i zabet h M. P.  do not  compor t  wi t h t he pl ai n l anguage of  Wi s.  

St at .  § 51. 35( 1) ( e) .   Mor eover ,  t he concl udi ng par agr aphs ar e 

not  consi st ent  wi t h t he under l y i ng anal ysi s of  t he El i zabet h 

M. P.  deci s i on,  wher ei n t he cour t  of  appeal s di d di st i ngui sh 

bet ween t r ansf er s under  subdi v i s i ons ( 1) ( e) 1.  and ( 1) ( e) 3.   See 

i d. ,  ¶17 ( " However ,  § 51. 35( 1) ( e) 1 and ( 1) ( e) 2 seem t o i ndi cat e 

di f f er ent  f or ms of  t r ansf er s.  .  .  .  [ S] ubdi v i s i on 2 exi st s t o 

f ur t her  pr ot ect  t he r i ght s of  t hose whose t r ansf er "  i s  due t o a 

v i ol at i on of  a t r eat ment  condi t i on) .   As a r esul t ,  we wi t hdr aw 

any l anguage i n El i zabet h M. P.  t hat  i s  cont r ar y t o our  

concl usi on t hat  § 51. 35( 1) ( e)  does not  r equi r e a hear i ng t o be 

conduct ed wi t hi n t en days of  a t r ansf er  when t he t r ansf er  i s 

based on r easonabl e medi cal  and cl i ni cal  j udgment  under  

§ 51. 35( 1) ( e) 1.  

¶33 Appl y i ng our  i nt er pr et at i on of  Wi s.  St at .  

§ 51. 35( 1) ( e)  t o t he f act s of  t hi s case,  we concl ude t hat  Samuel  

was not  ent i t l ed t o a hear i ng wi t hi n t en days of  hi s t r ansf er  

under  subdi v i s i on ( 1) ( e) 3.  because hi s t r ansf er  was based on 

r easonabl e medi cal  and cl i ni cal  j udgment ,  not  a v i ol at i on of  a 

t r eat ment  condi t i on.   Samuel ' s soci al  wor ker  t est i f i ed t hat  he 

had become " i ncr easi ngl y psychot i c and hi s behavi or  had become 
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out  of  cont r ol . "   The t r ansf er  f or m st at ed t hat  " Samuel  i s 

pr esent i ng as del usi onal .   Hi s t hought s ar e conf used and he i s 

agi t at ed.   He r epeat edl y st at ed he put  a hol e i n t he door  

because ' someone was shot  down and shoul d be t aken car e of . ' "   

The ci r cui t  cour t  was not  c l ear l y er r oneous i n f i ndi ng t hat  

Samuel  had been t r ansf er r ed based on r easonabl e medi cal  and 

cl i ni cal  j udgment .   See Phel ps,  319 Wi s.  2d 1,  ¶34,  ( st at i ng 

t hat  we uphol d a c i r cui t  cour t ' s  f act ual  f i ndi ngs unl ess t hey 

ar e c l ear l y er r oneous) .   We t her ef or e af f i r m t he ci r cui t  cour t ' s  

deni al  of  Samuel ' s pet i t i on t o t r ansf er  and concl ude t hat  he was 

not  ent i t l ed t o a hear i ng wi t hi n t en days of  hi s t r ansf er  under  

§ 51. 35( 1) ( e) 3.  because hi s t r ansf er  was based on r easonabl e 

medi cal  and cl i ni cal  j udgment . 7   

                                                 
7 A pat i ent  who i s t r ansf er r ed under  subdi v i s i on ( 1) ( e) 1. ——a 

t r ansf er  f or  r easonabl e medi cal  and cl i ni cal  j udgment  t hat  
r esul t s i n a mor e r est r i ct i ve pl acement ——i s ent i t l ed t o t he 
r i ght s as set  f or t h i n t hat  subdi v i s i on,  i ncl udi ng " t he r i ght  t o 
pet i t i on a cour t  i n t he count y i n whi ch t he pat i ent  i s  l ocat ed 
or  t he commi t t i ng cour t  f or  a r evi ew of  t he t r ansf er . "   Samuel  
r ecei ved a r evi ew of  hi s t r ansf er  i n f r ont  of  t he Mani t owoc 
Count y Ci r cui t  Cour t ,  whi ch uphel d t he t r ansf er  because i t  
concl uded t hat  i npat i ent  pl acement  was t he l east  r est r i ct i ve 
t r eat ment  appr opr i at e f or  Samuel ' s needs.   Samuel  does not  
chal l enge t hat  por t i on of  t he c i r cui t  cour t ' s  or der .  
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I V.  CONCLUSI ON 

¶34 We hol d t hat  Wi s.  St at .  § 51. 35( 1) ( e)  does not  r equi r e 

a hear i ng t o be conduct ed wi t hi n t en days of  a t r ansf er  when t he 

t r ansf er  i s based on r easonabl e medi cal  and cl i ni cal  j udgment  

under  § 51. 35( 1) ( e) 1.   We wi t hdr aw any l anguage f r om El i zabet h 

M. P.  t o t he cont r ar y.   We f ur t her  hol d t hat  a hear i ng must  be 

conduct ed wi t hi n t en days of  a t r ansf er  when ( 1)  t he t r ansf er  

" r esul t s i n a gr eat er  r est r i ct i on of  per sonal  f r eedom f or  t he 

pat i ent  f or  a per i od of  mor e t han 5 days"  or  i s " f r om out pat i ent  

t o i npat i ent  st at us f or  a per i od of  mor e t han 5 days"  and ( 2)  

t he t r ansf er  i s based on " an al l eged vi ol at i on of  a condi t i on of  

a t r ansf er  t o l ess r est r i ct i ve t r eat ment "  under  § 51. 35( 1) ( e) 2. -

3.  

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s  af f i r med.  

 

                                                                                                                                                             
Though i t  may be bet t er  pr act i ce t o hol d a hear i ng wi t hi n 

t en days f or  al l  pat i ent s  t r ansf er r ed under  Wi s.  St at .  
§ 51. 35( 1) ( e) ,  t he st at ut e does not  mandat e t hat  pr ocedur e f or  
t r ansf er s based on r easonabl e medi cal  and c l i ni cal  j udgment  
under  § 51. 35( 1) ( e) 1.   At  or al  ar gument ,  Mani t owoc Count y st at ed 
t hat  af t er  Samuel ' s case,  i t  had i n f act  been conduct i ng a 
hear i ng wi t hi n t en days f or  al l  pat i ent s t r ansf er r ed under  
§ 51. 35( 1) ( e) ,  whi ch had not  r esul t ed i n a gr eat  bur den on t he 
Count y.   As t he pl ai n l anguage of  § 51. 35( 1) ( e)  does not  r equi r e 
a hear i ng wi t hi n t en days f or  pat i ent s t r ansf er r ed f or  
r easonabl e medi cal  and cl i ni cal  j udgment  under  subdi v i s i on 
( 1) ( e) 1. ,  ar gument s t o change t he pr ocedur e shoul d pr oper l y be 
made t o t he l egi s l at ur e.    
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¶35 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) . 1  I  agr ee 

wi t h t he maj or i t y opi ni on and Mani t owoc Count y t hat  t he pl ai n 

l anguage of  Wi s.  St at .  § 51. 35( 1) ( e) 1.  and § 51. 35( 1) ( e) 2.  

pr ovi des di f f er ent  pr ocedur es,  dependi ng on t he gr ounds st at ed 

f or  t he pat i ent ' s t r ansf er .   But  i nt er pr et i ng t hese pr ovi s i ons 

l i t er al l y,  as t he maj or i t y opi ni on does,  wi t hout  exami ni ng t hem 

i n t he cont ext  of  Chapt er  51 and wi t hout  consi der i ng t he 

pol i c i es and pr ocedur es t he l egi s l at ur e has expl i c i t l y  

est abl i shed i n Chapt er  51 vi ol at es t he maj or i t y opi ni on' s st at ed 

r ul es of  st at ut or y i nt er pr et at i on r equi r i ng i t  t o i nt er pr et  a 

st at ut e r easonabl y t o avoi d absur d or  unr easonabl e r esul t s.    

¶36 I  wr i t e not  onl y t o di sagr ee wi t h t he maj or i t y 

opi ni on' s st at ut or y i nt er pr et at i on,  but  al so as i mpor t ant l y,  t o 

commend Mani t owoc Count y.   When t he Count y di scover ed what  

happened i n t he pr esent  case,  i t  r evi ewed i t s pr act i ces.   As a 

r esul t  of  i t s  sel f - exami nat i on,  Mani t owoc Count y i s wor ki ng wi t h 

t he ent i t i es acr oss t he St at e i n whi ch pat i ent s f r om Mani t owoc 

Count y r esi de.   The Count y has adopt ed pr ocedur es t hat  f ol l ow 

t he st at ut es,  adher e t o l egi s l at i ve pol i c i es,  and pr ot ect  

pat i ent s '  st at ut or y l i ber t y r i ght s and i nt er est s,  wi t hout  

i ncr easi ng cost s.   Hat s of f  t o Mani t owoc Count y!  

I  

¶37 I n t he pr esent  case,  Samuel  J. H.  was t r ansf er r ed on 

Sept ember  22,  2011,  f r om out pat i ent  st at us i n Mani t owoc Count y 

                                                 
1 I  concur  because I  woul d not ,  i n t he pr esent  case,  t ur n 

t he c l ock back and gi ve Samuel  J. H.  t he t en- day hear i ng at  t hi s 
t i me.   He was af f or ded j udi c i al  r evi ew on t he mer i t s of  hi s 
t r ansf er  and hi s i npat i ent  pl acement  has been uphel d.   
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t o i npat i ent  st at us i n an i npat i ent  f aci l i t y  i n Gr een Bay,  

Wi sconsi n,  about  40 mi l es away.   Samuel  J. H.  st ayed i n Gr een Bay 

f our  days and on Sept ember  26,  2011,  was t r ansf er r ed t o t he 

Tr empeal eau Count y Heal t h Car e Cent er  i n Whi t ehal l ,  Wi sconsi n,  

about  215 mi l es f r om Gr een Bay.    

¶38 On t he day t hat  Samuel  J. H.  was t r ansf er r ed f r om 

Mani t owoc t o Gr een Bay,  he was pr ovi ded wi t h a pi ece of  paper  

i nf or mi ng hi m t hat  he had t he f ol l owi ng r i ght s:  

1.  The r i ght  t o cont act  a l awyer  and a member  of  hi s 

f ami l y;  

2.  The r i ght  t o have counsel  pr ovi ded at  publ i c expense 

" i f  i ndi gent ; "  and 

3.  The r i ght  t o pet i t i on a cour t  i n t he count y i n whi ch 

he i s l ocat ed or  t he commi t t i ng cour t  f or  r evi ew of  

t he t r ansf er .    

¶39 Thi s pi ece of  paper  was appar ent l y i nt ended t o sat i sf y 

Wi s.  St at .  § 51. 35( 1) ( e) 1.  and § 51. 60( 1) ( a) .   I  do not  t hi nk i t  

does.   At  a mi ni mum,  t he f or m Samuel  J. H.  was gi ven seems t o 

conf l i c t  wi t h Wi s.  St at .  § 51. 60( 1) ( a)  wi t h r egar d t o t he 

appoi nt ment  of  counsel .   The f or m seems t o i ndi cat e Samuel  J. H.  

i s ent i t l ed t o counsel  at  publ i c  expense onl y i f  he i s i ndi gent ,  

but  § 51. 60( 1) ( a)  expl i c i t l y  r equi r es no such i ndi gency 

det er mi nat i on. 2   

                                                 
2 Sect i on § 51. 60( 1) ( a) ,  t he sect i on speci f i cal l y r ef er enced 

i n § 51. 35,  expl i c i t l y  st at es t hat  t he st at e publ i c def ender  
shal l  appoi nt  counsel  f or  any adul t  who has a r i ght  t o be 
r epr esent ed by counsel  wi t hout  a det er mi nat i on of  i ndi gency.  



No.   2012AP665. ssa 

 

3 
 

¶40 Fur t her mor e,  Wi sconsi n St at .  § 51. 60 r equi r es t hat  a 

pat i ent  " be r ef er r ed as soon as pr act i cabl e t o t he st at e publ i c 

def ender  .  .  .  . "   Wi sconsi n St at .  § 51. 60 i s ent i t l ed 

" Appoi nt ment  of  Counsel "  and r eads,  i n per t i nent  par t :  

( 1)  Adul t s.  ( a)  I n any si t uat i on under  t hi s chapt er  
i n whi ch an adul t  i ndi v i dual  has a r i ght  t o be 
r epr esent ed by counsel ,  t he i ndi v i dual  shal l  be 
r ef er r ed as soon as pr act i cabl e t o t he st at e 
publ i c def ender ,  who shal l  appoi nt  counsel  f or  
t he i ndi v i dual  under  s.  977. 08 wi t hout  a 
det er mi nat i on of  i ndi gency ( emphasi s added) .  

¶41 Samuel  J. H.  was not  r ef er r ed t o t he St at e Publ i c 

Def ender  as soon as pr act i cabl e. 3  I ndeed,  t he St at e Publ i c 

                                                                                                                                                             
I n cont r ast ,  t he f or m gi ven t o Samuel  J. H.  st at es t he r i ght  

t o counsel  as f ol l ows:   " The r i ght  t o have counsel  pr ovi ded at  
publ i c expense,  as pr ovi ded under  s.  967. 06 and ch.  977,  i f  
Subj ect  i s  a chi l d or  i s i ndi gent .  .  .  . "  

A pat i ent  who r ecei ves and r eads t hi s f or m coul d easi l y be 
conf used r egar di ng t he r i ght  t o counsel  and at  whose expense 
counsel  wi l l  be pr ovi ded.  

At  t he bot t om of  t he f or m,  t he f ol l owi ng Not e appear s:  

I n Mani t owoc Count y,  t he Publ i c Def ender  can be 
r eached as f ol l ows:  
 
St at e of  Wi sconsi n Publ i c Def ender  
933 Sout h Ei ght h St r eet ,  Sui t e 102 
Mani t owoc,  WI  54220 
( 920)  683- 4690 

3 At  or al  ar gument ,  Assi st ant  Cor por at i on Counsel  Ryan 
O' Rour ke t ouched on t he i nt er pr et at i on of  t he wor d " r ef er . "   He 
expl ai ned t hat  i n Mani t owoc Count y,  t r ansf er r ed pat i ent s ar e now 
" r ef er r ed t o t he publ i c def ender ' s of f i ce and t hen [ cor por at i on 
counsel ]  l eave[ s]  i t  i n [ t he publ i c def ender ' s]  hands as t o make 
t he deci s i on on whet her  someone needs t o be appoi nt ed.   At  l east  
[ we]  not i f y [ t he publ i c def ender ]  and make t hem awar e of  i t ,  and 
t hen t hat  agency i s r esponsi bl e f or  maki ng t hei r  own deci s i on as 
t o whet her  t hey' r e st at ut or i l y  obl i gat ed t o appoi nt  counsel . "  
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Def ender  was not  i nf or med of  Samuel  J. H. ' s t r ansf er  unt i l  Samuel  

J. H.  hi msel f  wr ot e a l et t er  t o Mani t owoc Count y Ci r cui t  Cour t  

Judge Jer ome Fox i n November  2011.   Judge Fox t hen i nf or med t he 

Mani t owoc Count y Cor por at i on Counsel  of  Samuel  J. H. ' s l et t er ,  

and cor por at i on counsel  t hen r ef er r ed t he mat t er  t o t he St at e 

Publ i c Def ender .   Maj or i t y op. ,  ¶¶8- 10.  

¶42 Thus,  near l y t wo mont hs passed bet ween Samuel  J. H. ' s 

t r ansf er  t o i npat i ent  st at us and hi s r ef er r al  t o a publ i c 

def ender .   But  f or  Samuel  J. H. ' s own act i on i n sendi ng a l et t er  

t o t he Mani t owoc Count y Ci r cui t  Cour t ,  he may never  have had 

counsel  appoi nt ed and may never  have had a hear i ng.   The i ni t i al  

f ai l ur e of  t he Count y t o r ef er  Samuel  J. H. ' s t r ansf er  t o t he 

St at e Publ i c Def ender  and t he Count y ' s pl aci ng t he onus on 

Samuel  J. H.  t o obt ai n counsel  ( and advi se hi s f ami l y)  do not  

compor t  wi t h Wi s.  St at .  § 51. 35( 1) ( e) 1.  or  § 51. 60.   The pur pose 

of  t he st at ut es and t he l egi s l at i ve pol i cy have been ski r t ed i n 

t he pr esent  case by t he maj or i t y  opi ni on and t he r i ght s of  t he 

ment al l y i l l  have been di l ut ed.   

¶43 The l egi s l at ur e has decl ar ed t hat  any per son i n need 

of  car e must  have " access t o t he l east  r est r i ct i ve t r eat ment "  

appr opr i at e f or  hi s or  her  needs and t hat  i n or der  " t o pr ot ect  

per sonal  l i ber t i es,  no per son who can be t r eat ed adequat el y 

                                                                                                                                                             
Or al  Ar gument  at  51: 17- 52: 35,  Mani t owoc Count y v .  Samuel  J. H. ,  
2012AP665,  avai l abl e at  
ht t p: / / www. wi seye. or g/ Pr ogr ammi ng/ Vi deoAr chi ve/ Event Det ai l . aspx?
evhdi d=7191 ( l ast  v i s i t ed June 28,  2013) .  
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out si de of  a hospi t al ,  i nst i t ut i on or  ot her  i npat i ent  f aci l i t y  

may be i nvol unt ar i l y  t r eat ed i n such a f aci l i t y . " 4   

¶44 The maj or i t y opi ni on does not  f aci l i t at e l east  

r est r i ct i ve t r eat ment  and does not  compor t  wi t h t he 

l egi s l at ur e' s bal anci ng t he per sonal  l i ber t y i nt er est s of  t he 

i ndi v i dual  and t he pr ot ect i on of  t he i ndi v i dual  and t he publ i c. 5  

                                                 
4 Wi sconsi n St at .  § 51. 001,  " Legi s l at i ve Pol i cy, "  r eads as 

f ol l ows:  

( 1)  I t  i s  t he pol i cy of  t he st at e t o assur e t he 
pr ovi s i on of  a f ul l  r ange of  t r eat ment  and 
r ehabi l i t at i on ser vi ces i n t he st at e f or  al l  
ment al  di sor der s and devel opment al  di sabi l i t i es 
and f or  ment al  i l l ness,  al cohol i sm and ot her  dr ug 
abuse.   Ther e shal l  be a uni f i ed syst em of  
pr event i on of  such condi t i ons and pr ovi s i on of  
ser vi ces whi ch wi l l  assur e al l  peopl e i n need of  
car e access t o t he l east  r est r i ct i ve t r eat ment  
al t er nat i ve appr opr i at e t o t hei r  needs,  and 
movement  t hr ough al l  t r eat ment  component s t o 
assur e cont i nui t y of  car e,  wi t hi n t he l i mi t s of  
avai l abl e st at e and f eder al  f unds and of  count y 
f unds r equi r ed t o be appr opr i at ed t o mat ch st at e 
f unds.  

( 2)  To pr ot ect  per sonal  l i ber t i es,  no per son who can 
be t r eat ed adequat el y out si de of  a hospi t al ,  
i nst i t ut i on or  ot her  i npat i ent  f aci l i t y  may be 
i nvol unt ar i l y  t r eat ed i n such a f aci l i t y  
( emphasi s added) .  

5 The cour t  has r ecogni zed t hat  " [ c] ur r ent  ment al  heal t h 
st at ut es r ef l ect  a bal ance bet ween t r eat i ng ment al  i l l ness and 
pr ot ect i ng t he i ndi v i dual  and soci et y f r om danger  on t he one 
hand,  and per sonal  l i ber t y of  t he i ndi v i dual  on t he 
ot her .  .  .  .  Hence,  f r om t he f i r st  sect i on of  [ Chapt er  51] ,  we 
see t he t ensi on bet ween t he r ol e of  t he gover nment  t o pr ovi de 
car i ng t r eat ment  ( somet i mes i nvol unt ar i l y  and,  i f  necessar y,  by 
f or ce)  and t he per sonal  l i ber t y of  t he i ndi v i dual . "   Out agami e 
Count y v.  Mel ani e L. ,  2013 WI  67,  ¶¶43,  58,  ___ Wi s.  2d ___,  ___ 
N. W. 2d ___.  
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¶45 Samuel  J. H.  has commi t t ed no cr i me.   The St at e i s 

pr ovi di ng hi m t r eat ment  because he has a ment al  i l l ness.   I f  t he 

St at e i s t o r est r ai n t hose wi t h a ment al  i l l ness,  i t  must  guar d 

t hei r  l i ber t y i nt er est s scr upul ousl y.   The l egi s l at ur e has 

expl i c i t l y  adopt ed t hi s pol i cy and accor ded t he i ndi v i dual  t he 

ser vi ces of  t he St at e Publ i c Def ender .     

¶46 The maj or i t y opi ni on has wander ed of f  t he c l ear l y 

mar ked l egi s l at i ve cour se mandat i ng t he pr ot ect i on of  t he basi c 

l i ber t y i nt er est s of  t he ment al l y i l l .    

¶47 The maj or i t y opi ni on does not  guar d t he l i ber t y 

i nt er est s of  t he ment al l y i l l  scr upul ousl y.  

¶48 The maj or i t y opi ni on f ai l s t o har moni ze 

§ 51. 35( 1) ( e) 1.  and § 51. 35( 1) ( e) 2.  and i nt er pr et  t he pr ovi s i ons 

i n t he cont ext  of  t he expr essed l egi s l at i ve pol i cy and t he 

pr ocedur al  saf eguar ds.   The maj or i t y opi ni on sever el y under mi nes 

a pat i ent ' s st at ut or y pr ocedur al  r i ght s,  i ncl udi ng t he pat i ent ' s  

st at ut or y r i ght  t o gover nment - pai d counsel .   I n f ai l i ng t o 

i nt er pr et  and appl y t he st at ut es i n a manner  t hat  makes sense 

and r espect s t he l egi s l at i ve pur pose and pol i cy,  t he maj or i t y 

opi ni on al l ows mani pul at i on of  t he r i ght s of  t he ment al l y i l l . 6  

                                                 
6 The t r ansf er r i ng ent i t y det er mi nes what  k i nd of  hear i ng 

t he pat i ent  get s by t he way i t  f i l l s  out  t he t r ansf er  f or m.   
Samuel  J. H.  quest i ons whet her  t he ent i t y shoul d be abl e t o 
deci de not  onl y on t he t r ansf er  but  al so on t he hear i ng r i ght s  
of  t he pat i ent .    
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St at ut es must  not  be i nt er pr et ed and appl i ed i n such a manner  as 

t o per mi t  mani pul at i on of  t he pr ocedur al  r i ght s of  t he ment al l y 

i l l  or  t o r ender  st at ut or y  pr ovi s i ons meani ngl ess or  

super f l uous.  

¶49 The r esul t  t he maj or i t y opi ni on r eaches i s 

unr easonabl e i n l i ght  of  t he t ext  of  t he st at ut e,  t he r i ght s 

st at ut or i l y  gr ant ed Samuel  J. H. ,  and t he expl i c i t  l egi s l at i ve 

pol i cy.       

I I  

¶50 To ensur e t he r i ght s of  pat i ent s and compl i ance wi t h 

t he st at ut es,  count i es shoul d f ol l ow Mani t owoc' s l ead.     

¶51 Mani t owoc Count y Cor por at i on Counsel  expl ai ned at  or al  

ar gument  t hat  subsequent  t o Samuel  J. H. ' s case,  t he Count y 

r eal i zed t hat  Wi s.  St at .  § 51. 35 was not  wel l  i mpl ement ed.   The 

Count y t hen wor ked wi t h t he var i ous ent i t i es i n whi ch Chapt er  51 

pat i ent s r esi de and cr eat ed and i s f ol l owi ng a s t andar d wr i t t en 

pol i cy.   The Count y now gi ves not i ce t o t he St at e Publ i c 

                                                                                                                                                             
Many pat i ent s,  i ncl udi ng Samuel  J. H. ,  pr obabl y coul d be 

cl assi f i ed under  ei t her  Wi s.  St at .  § 51. 35( 1) ( e) 1.  or  
§ 51. 35( 1) ( e) 2.  or  bot h st at ut or y pr ovi s i ons.   Samuel  J. H. ' s 
soci al  wor ker  t est i f i ed t hat  he had vi ol at ed t wo condi t i ons of  
hi s out pat i ent  t r eat ment ,  but  she asser t ed t hat  he was not  
t r ansf er r ed because of  t hese vi ol at i ons of  hi s t r eat ment  
condi t i ons.   Maj or i t y op. ,  ¶12.   Thus,  t he t r ansf er r i ng ent i t y 
of t en,  i f  not  al ways,  has an oppor t uni t y t o deci de bet ween 
whet her  t he pat i ent  i s  t r ansf er r ed f or  " medi cal  and cl i ni cal "  
r easons or  a " v i ol at i on of  condi t i ons. "   

The maj or i t y opi ni on pr ovi des a bl uepr i nt  f or  how 
aut hor i t i es can f i l l  out  t r ansf er  paper s t o ensur e t hat  a 
pat i ent  does not  r ecei ve a t en- day hear i ng.   Unf or t unat el y,  t he 
maj or i t y opi ni on may r ender  t he t en- day hear i ng and t he 
pr ocedur al  pr ot ect i ons i n § 51. 35( 1) ( e) 2. - 5.  r el i cs of  t he past .  
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Def ender  i mmedi at el y when a pat i ent  i s  bei ng t r ansf er r ed.   A 

t en- day hear i ng i s or di nar i l y  hel d.   Assi st ant  Cor por at i on 

Counsel  Ryan O' Rour ke not ed t hat  pr ovi di ng a t en- day hear i ng i n 

ever y t r ansf er  i s not  a s i gni f i cant  bur den. 7  Cor por at i on counsel  

st at ed t hat  t he new ef f or t  does not  r equi r e subst ant i al l y  mor e 

t i me or  ef f or t , 8 and i n t he end,  ensur es t hat  t he pr ocess i s  

                                                 
7 Or al  Ar gument  at  40: 30- 40: 45,  Mani t owoc Count y v.  Samuel  

J. H. ,  2012AP665,  avai l abl e at   
ht t p: / / www. wi seye. or g/ Pr ogr ammi ng/ Vi deoAr chi ve/ Event Det ai l . aspx?
evhdi d=7191 ( l ast  v i s i t ed June 28,  2013) .  

8 At  or al  ar gument ,  Assi st ant  Cor por at i on Counsel  O' Rour ke 
expl ai ned t hat  some f aci l i t i es i n whi ch Chapt er  51 pat i ent s 
r esi de di d not  know how t o appoi nt  a hear i ng of f i cer ,  i ndi cat i ng 
t hat  t he f aci l i t i es may not  be f ami l i ar  wi t h t he st at ut or y 
r equi r ement s of  hear i ngs.   Thi s r evel at i on i s cause f or  concer n,  
yet  t he maj or i t y opi ni on r emai ns obl i v i ous t o t he pr act i ce.   The 
Mani t owoc Count y Cor por at i on Counsel  i s  assi st i ng t he f aci l i t i es  
wi t h whi ch i t  wor ks.  

Assi st ant  Cor por at i on Counsel  O' Rour ke advi sed t he cour t  as 
f ol l ows:  

[ T] he bi ggest  pr obl em wi t h Samuel  J. H. ' s case t hat  I  
have wi t h how i t  happened was t hat  counsel  wasn' t  
appoi nt ed r i ght  away.   And t he s t at ut e doesn' t  r equi r e 
us t o,  t he st at ut e s i mpl y r equi r es t hat  we not i f y hi m 
of  hi s r i ght  t o counsel  and pr ovi de hi m t he cont act  
i nf or mat i on,  but  we as a count y have t aken i t  upon 
our sel ves t o,  r egar dl ess of  t he r eason f or  t r ansf er ,  
our  of f i ce i s not i f i ed i mmedi at el y,  whi ch wasn' t  
al ways happeni ng.   Pr obat e i s not i f i ed i mmedi at el y,  
whi ch wasn' t  al ways happeni ng,  whet her  we t hi nk a 
hear i ng' s necessar y or  not ,  and t he publ i c def ender  i s 
not i f i ed t hr ough pr obat e and an at t or ney i s appoi nt ed 
i mmedi at el y,  so t hat  we' r e not  havi ng t hi s del ay t hat  
we had i n Samuel ' s case wher e i t  was a mont h and a 
hal f  bef or e he r equest ed t he hear i ng.   Under  t he 
st at ut e do I  t hi nk we have t o do t hat ?  No,  but  I  
bel i eve i t ' s  bet t er  pr ocedur e.  
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f ai r .   As Cor por at i on Counsel  expl ai ned,  " [ I ] t ' s  t he mor e 

l egal l y conser vat i ve appr oach t o t ake t o pr ot ect  t he t r ansf er . " 9   

¶52 Because t he maj or i t y opi ni on' s i nt er pr et at i on of  Wi s.  

St at .  §§ 51. 35 and 51. 60 has wander ed of f  t he c l ear l y mar ked 

l egi s l at i ve cour se of  pr ot ect i ng t he basi c l i ber t y i nt er est s of  

t he ment al l y i l l  and l eads t o an absur d and unr easonabl e r esul t ,  

I  cannot  j oi n t he maj or i t y opi ni on.   A r easonabl e and har moni ous 

r eadi ng of  §§ 51. 35 and 51. 60 l eads t o t he concl usi on t hat  al l  

pat i ent s wi t h out pat i ent  st at us t r ansf er r ed t o i npat i ent  st at us 

ar e r ef er r ed t o counsel  and gr ant ed a hear i ng wi t hi n t en days t o 

det er mi ne whet her  t he f or m of  t r eat ment  r esul t i ng f r om t he 

t r ansf er  i s t he l east  r est r i ct i ve al t er nat i ve and consi st ent  

wi t h t he t r eat ment  needs of  t he pat i ent .    

¶53 A measur e of  a soci et y i s how i t  t r eat s i t s weakest  

member s.   The l egi s l at ur e has i ncor por at ed t hi s et hos i nt o t he 

                                                                                                                                                             
Or al  Ar gument  at  34: 23- 35: 18,  Mani t owoc Count y v .  Samuel  J. H. ,  
2012AP665,  avai l abl e at  
ht t p: / / www. wi seye. or g/ Pr ogr ammi ng/ Vi deoAr chi ve/ Event Det ai l . aspx?
evhdi d=7191 ( l ast  v i s i t ed June 28,  2013) .  

9 Assi st ant  Cor por at i on Counsel  O' Rour ke sai d i n f ul l :  

Subsequent  t o Samuel  J. H. ,  and not  t hat  t hi s has any 
ef f ect  on Samuel ' s case,  but  pr ocedur al l y what  we' ve 
done as a count y i s i t  became cl ear  t o me we needed a 
st andar d wr i t t en set  of  pol i c i es t o f ol l ow,  we 
i mpl ement ed t hose,  we ar e hol di ng t he hear i ng 
r egar dl ess of  t he r eason f or  t r ansf er  now,  s i mpl y 
because I  bel i eve i t ' s  t he mor e l egal l y conser vat i ve 
appr oach t o t ake t o pr ot ect  t he t r ansf er .  

Or al  Ar gument  at  33: 48- 34: 15,  Mani t owoc Count y v .  Samuel  J. H. ,  
2012AP665,  avai l abl e at  
ht t p: / / www. wi seye. or g/ Pr ogr ammi ng/ Vi deoAr chi ve/ Event Det ai l . aspx?
evhdi d=7191 ( l ast  v i s i t ed June 28,  2013) .  
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st at ut es,  and t hi s cour t  shoul d i nt er pr et  t he st at ut es t o 

achi eve t he cl ear l y st at ed l egi s l at i ve pol i cy and pur pose.   The 

maj or i t y opi ni on does not .  

¶54 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  
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